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OOee  of  Uw  Secretary  of  States  j 
State  of  New  York.  j"" 

In  puTBiiBDce  of  the  auttaorltj  rested  In  me,  by  OMtlon  9SS  of  the  Code  of  CItU 
Procedure,  as  amended  by  chapter  5B4  of  the  Laws  of  iSBE,  I,  Francle  U.  Hugo, 
Secretary  of  State,  hereby  certify  that  the  copies  of  the  laws  contained  In  thU 
Tolnme  are  correct  transcripts  of  the  t^  of  the  original  lawi,  and  In  accordance 
with  anch  section  are  entitled  to  be  read  In  sTldanca. 

L.  S. 

Given  nnder  my  hand  and  the  seal  of  office  of  the  Secretary  of  State,  at  the 
Ca^dtol  In  the  City  of  Albany,  this  31at  day  of  July.  1917. 

FaAiroiB  M.  Huoo, 
BwrMary  of  State  of  the  State  of  New  Tork. 
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Annotated  Consolidated  Laws 

OF  THB 

STATE  OF  NEW  YORK 


(In  etFect  Febraary  17,  1909.) 
CHAPTER  LX  OP  THE  CONSOLIDATED  LAWS. 


Article  1.     Taxable  property  and  place  of  taxation  {§§  1-17.) 

2.  Mode  of  assesBment  (§§  20-49). 

3.  Equalization  of  asaeGsment  and  levy  of  tax  (§§  50-64). 

4.  Collection  of  taxes  (§§  69-95). 

5.  Collection  of  nonresident  taxes  (§§  100-109). 

6.  Sales  by  comptroller  for  unpaid  taxes  and  redemption  of  lands 

{§§  120-143). 

7.  Sales  by  county  treasurers  for  unpaid  taxes  and  redemption  of 

lands  (§§  150-160). 

8.  State  board  of  tax  commissioners  and  state  board  of  equaliza- 

tion (§§  170-178). 

9.  Corporation  tax  (§§  180-207). 

9a,  Franchise  tax  on  manufacturing  and  mercantile  corporations 
(§§  208-219k.). 

10.  Taxable  transfers  (§§  220-245). 

11.  Tax  on  mortgages  (§§  250-267). 

12.  Tax  on  transfers  of  stock  {§§  270-280), 

13.  Procedure  (§§  290-307). 

14.  Laws  repealed;  when  to  take  effect  (§§  320,  321). 

15.  Tax  on  investments  (§§  330-340). 

ARTICLE  I. 

TAXABZZ  FKOPESIT  AUB  PUCE  OV  lAXATIOIT. 

Bectlon  1.    Sbort  Utle. 

2.    D^nltlons. 
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II  1,2.  Taxable  propertr  and  place  of  taxation.  L.  1909,  ch.  Si. 

3.  Property  liable  to  taxation. 

4.  EJxemption  from  taxation. 

E.  Taxation  of  lands  raid  or  leased  by  the  state, 

e.  The  asBeaement  of  real  and  personal  property. 

7.  When  property  of  nonresidents  Is  taxable. 

5.  Place  of  taxation  of  property  of  residents. 
9.  Place  of  taxation  of  real  property. 

10.  Taxation  of  real  property  divided  by  line  of  tax  district     (Rep.  by  L. 

1917,  ch.  154.) 

li.  Place  of  taxation  of  property  of  corporatlans. 

13.  Taxation  of  corporate  stock. 

13.  Stockholders  of  bank  taxable  on  shai-ea. 

14.  Place  of  taxation  of  Individual  bank  capital. 
16.  Report  of  exempt  property. 

16.  Exemption  and  reduction  In  asBesBment  of  lands  planted  with  trees 

for  forestry  purposes. 

17.  Exemption  and  reduction  In  assessment  of  lands  maintained  as  wood 

lots  and  to  encourage  the  growth  of  trees  for  such  purposes. 

§  1.     Short  title. — This  chapter  shall  be  known  as  the  "Tax  Law." 

Sovrce. — Former  Tax  L.  (L.  1896,  ch,  909)  i  1. 

deneral  oonitnictlon  of  Tax  Law. — ^The  general  Tax  I«w  was  enacted  for  the 
purpose  of  establishing  geoerally  a  uniform  procedure  thronghont  the  state,  and 
by  implication  repealed  special  acts,  providing  tor  the  enforcement  and  collection 
of  unpaid  taxes.    Matter  of  Mclntyre  (1908),  124  App.  Dlv.  66,  108  N.  T.  Supp.  242. 

§  2.  Deflnitioiu. — 1.  "Tax  commission"  as  used  in  this  chapter  means 
the  state  tax  commission  and  "tax  department"  means  the  state  tax  de- 
partment. 

Soaroe. — New  In  section  as  amended  In  1916. 

2.  "Comptroller"  as  used  in  this  chapter  means  the  state  comptroller. 
Sonroe. — New  In  section  as  amended  tn  1916. 

Beferenoei. — State  comptroller  as  constitutional  state  officer,  Constitution,  Art. 
5,  I  1.  Salary  and  general  provisions,  E?xecntlve  Law,  ff  40-44;  State  Finance 
Law,  Art.  I. 

3.  "Assessor"  as  used  in  this  chapter  shall  be  deemed  to  include  any 
elected  or  appointed  officer  of  any  civil  or  political  sabdiviaion  of  the  state, 
charged  by  law  with  the  duty  of  assessing  properly  for  taxation  for  state, 
county  or  local  purposes. 

Source. — ^Naw  In  section  as  amended  tn  1914. 

Befereneet. — AsseBsors  as  town  officers;  term  of  office  and  compensation.  Town 
Law,  li  80,  85. 

4.  "Tax  district"  as  used  in  this  chapter,  means  unless  otherwise  herein 
provided  a  city  or  town  of  this  state. 

Source. — ^Former  Tax  L.  (L.  1896.  ch.  909)  {  Z,  subd.  1. 

Change  In  labdivlslen. — Prior  to  the  amendment  of  1916.  this  sabdlvtelon  defined 
a  tax  district  as  "a  political  subdlvlBlon  of  the  state  having  a  board  of  asseeBora 
authorised  to  BBBesB  property  therein  for  state  and  county  taxes."  The  decisions 
which  follow  should  he  read  In  view  of  this  language. 

The  city  of  Hew  York,  as  constituted  by  the  Greater  New  York  charter.  Is  for 
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many  pnrpoees  a  single  tax  dlBtrlcL  In  this  case,  held  that  each  borough  coa- 
sUtuted  a  tax  district  People  ex  rel.  MoUer  v.  O'Donnel  (1908),  183  N.  Y.  9.  76 
N.  B.  540,  rererslng  (1905),  106  App.  DIt,  526,  94  N,  Y.  Supp.  884. 

Cltj  of  Buffalo. — Under  the  definition  of  a  "tax  district"  aa  a  political  BubdlTlalon 
ot  the  state  having  a  board  ot  assessors  authorised  to  asHeBB  property  therein 
lor  state  and  county  purposes,  construed  in  connection  with  section  24  ot  the 
Tax  Lav,  the  amount  of  taxes  asseeaed  and  collected  upon  the  stock  of  banks 
located  In  the  city  of  Buffalo  should  after  deducting  the  feee  of  the  county 
treasurer  he  paid  to  said  city  and  should  not  be  apportioned  to  the  county  of 
Brie.  City  of  Buffalo  t.  County  of  Erie  (191G),  88  Misc.  591,  151  N.  Y.  Supp.  409, 
affd.  (1916),  171  App.  DlT.  973,  1B6  N.  Y.  Supp.  73,  afld.  (1917),  220  N.  Y.  621), 
lis  N.  B.  1036. 

Tillage*. — A  village  Incorporated  under  the  Village  Law,  whose  board  of  assessors 
has  no  power  to  assess  property  for  state  and  county  taxes,  is  not  a  tax  district. 
People  ex  rel.  Champlln  t.  Qray  (1906),  185  N.  Y.  198,  77  N.  E.  1172,  revg.  (1905), 
109  App.  DlT.  IIG,  95  N.  Y.  Supp.  825. 

Tillages,  Is  the  matter  of  preparation  of  assessment  rolls,  are  "tax  dlstricta" 
within  the  meaning  of  this  section.  Buffalo  L.  T.  ft  S.  D.  Co.  t.  Depew  Mfg.  Co. 
(1910),  66  Misc.  630,  121  N.  T.  Supp.  900,  dlstingufshlng  Champlln  ▼.  Gray  (1906), 
185  N.  Y.  196,  77  N.  E.  1172. 

5.  "County  treasurer"  inclodes  any  officer  performing  the  duties  de- 
volving npon  such  office  under  whatever  name. 

Bonne. — Former  Tax  L.  (L.  189B,  ch.  908)  |  2,  subd.  2. 

6.  The  terms  "land,"  "real  estate,"  and  "real  property,"  as  used  in 
this  chapter,  include  the  land  itself  above  and  under  water,  all .  buildings 
and  other  articles  and  structures,  substructures  and  superstructures, 
erected  npon,  under  or  above,  or  affixed  to  the  same ;  all  wharves  and  piers, 
including  the  value  of  the  right  to  collect  wharfage,  cranage  or  dockage 
thereon;  all  bridges,  all  telegraph  lines,  wires,  poles  and  appurtenances; 
all  snpports  and  inclosures  for  electrical  conductors  and  other  appurte- 
nances upon,  above  and  underground;  all  surface,  underground  or  ele- 
vated railroads,  including  the  value  of  all  franchises,  rights  or  permission 
to  construct,  maintain  or  operate  the  same  in,  under,  above,  on  or  through, 
streets,  highways  or  public  places;  all  railroad  structures,  substructures 
and  superstructures,  tracks  and  the  iron  thereon;  branches,  switches  and 
other  fixtures  permitted  or  authorized  to  be  made,  laid  or  placed  in,  upon, 
above  or  under  any  public  or  private  road,  street  or  ground;  all  mains, 
pipes  and  tanks  laid  or  placed  in,  npon,  above  or  under  any  public  or  pri- 
vate street  or  place  for  conducting  steam,  heat,  water,  oil,  electricity  or 
any  property,  substance  or  product  capable  of  transportation  or  convey- 
ance therein  or  that  is  protected  thereby,  including  the  value  of  all  fran- 
chises;' rights,  authority  or  permission  to  construct,  maintain  or  operate, 
in,  under,  above,  upon,  or  through,  any  streets,  highways  or  public  places, 
any  mains,  pipes,  tanks,  conduits  or  wires,  with  their  appurtenances,  for 
conducting  water,  steam,  heat,  light,  power,  gas,  oil  or  other  substance, 
or  electricity  for  telegraphic,  telephonic  or  other  purposes;  all  trees  and 
underwood  growing  upon  land,  and  all  mines,  minerals,  quarries  and  fos- 
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Bils  in  and  nnder  the  same,  except  mines  belonging  to  Hie  state.  A  fran- 
chise, right,  authority  or  permission  specified  in  this  subdivision  shall  for 
the  purpose  of  taxation  be  known  as  a  "special  franchise."  A  special 
franchise  diall  be  deemed  to  include  the  Talne  of  the  tangible  property  of 
a  person,  copartnership,  association  or  corporation  sita&ted  in,  upon,  under 
or  above  any  street,  highway,  public  place  or  public  waters  in  connection 
with  the  special  franchise.  The  tangible  property  so  included  shall  be 
taxed  aa  a  part  of  the  special  franchise.  No  property  of  a  municipal  cor- 
poration sbaU  be  subject  to  a  special  franchise  tax. 

Sonroe.— Former  Tax  L.  (L.  1SS8.  ch.  908)  i  2,  subd.  3,  as  amended  by  L.  1899, 
cb.  712.  Revised  orlgfnally  rrom  R.  S.,  pt  1,  ch.  13,  tlL  1,  1  2,  aa  amended  br  L. 
1881,  cb.  293. 

KeferenOM. — Deflnltlon  at  "real  property,"  generalljr,  Oenersl  Conetmctlon  Law, 
I  10;  wben  used  senerally  In  Real  Propertj'  lAW,  Real  Property  Law,  f  2;  wben 
used  In  arttcle  relative  to  couTeyancea,  Id.  {  240. 

The  amendment  at  1B99  Included  the  franchise  of  a  corporation  In  the  definition 
of  land,  superseding  People  ex  rel.  Panama  R.  R.  Co.  v.  Comrs.  of  Taxes  (1887),  104 
N.  Y.  240,  and  other-  cases.  The  constitutionality  of  the  amendment  was  up- 
held In  People  ex  rel.  Metropolitan  St.  Ry.  Co.  v.  Tax  Comrs.  (1903),  174  N.  Y. 
417,  afilrmed  (1905),  199  U.  S.  1,  50  L.  ed.  65,  2&  Sup.  Ct.  705.  and  a  special  franchise, 
defined  as  "a  right  to  do  something  In  the  public  highway,  which,  except  (or  the 
grant,  would  be  a  trespaas." 

The  deflnltlon  of  land,  as  oantatned  in  the  Revised  Statutes  prior  to  IB81,  waa  as 
follows:  "The  land  Itself,  all  bnlldlngB,  and  other  articles  erected  upon  or  afflxed 
to  the  same,  all  trees  and  underwood  growing  tbereon,  and  all  mines,  minerals, 
quarries  and  fossils,  In  and  under  the  same,  except  mines  belonging  to  the  state." 

In  examining  the  authorities  here  cited,  it  should  be  kept  in  mind  that  decisions 
prior  to  1881  were  made  with  reference  to  the  above  definition. 

REAL  PROPEBTT  0ENBRALL7 

What  interest  meant. — The  statute  means  such  an  Interest  In  real  estate  aa  will 
protect  the  erection,  or  affixing  thereon,  and  the  possession  of  buildings  and  fixtures, 
though  unaccompanied  by  the  fee.  People  ex  rel.  Dunkirk,  etc.,  R.  R.  Co.  v. 
Caaaldy  (1871),  46  N.  Y. 

Kallroad. — The  track  of  railroad  Is  "land,"  ttaongb  the  fee  Is  in  another.    Id. 

lYanchliei. — The  franchise  of  a  railroad  corporation  is  not  real  estate  nnder  the 
tax  laws,  and  held  not  taxable.  People  ex  rel.  Panama  R.  R.  Co.  y.  Comrs.  of 
Taxes  (1837),  104  N.  Y.  240, 10  N.  E.  437.    But  Otherwise  since  amendment  of  1899. 

Elevated  railroad. — The  foundations,  columns,  and  superstructure  are  taxable  as 
real  estate.  People  ex  lel.  N.  Y.  Elevated  R.  R.  Co.  v.  Comrs.  (1S80),  32  N.  T.  459, 
affg.  (1879),  19  Hun  460. 

It  makea  no  difference  la  respect  to  taxation,  whether  the  rail  is  laid  upon  the 
surface  of  the  ground  or  placed  upon  pillars  or  carried  through  a  covered  way  or 
tunnel.  In  either  case,  the  structures  adopted  to  sustain  It,  or  facilitate  and 
protect  Its  use,  are,  within  the  meaning  of  the  law,  land,  and  taxable  as  such. 
People  ex  rel.  New  York  Is  Harlem  R.  R.  Co.  v.  Comrs.  of  Toxee  (1386),  101  N.  Y. 
322,  4  N.  E.  127,  revg.  (1881).  23  Hun  637. 

Oai  mains. — It  was  held  that  In  the  case  of  People  ex  rel.  Citizens'  Oas-Llght 
Co.  V.  Assessors  of  Brooklyn  (1868).  39  N.  Y.  81,  that  the  mains  of  a  gas  com- 
pany, under  the  streets,  are  not  taxable  as  real  eetate,  bat  the  section  of  the 
Revised  Statutes  was  materially  amended  In  1381.  ch.  293.  Qaa  mains  are  now 
taxable  as  real  estate.    People  ex  rel,  Bqultable  Gas-Light  Co.  v.  Barker  (1894), 
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SI  Bun  22,  30  N.  ¥.  Supp.  ES6,  revd.  on  other  grounde  (1S94),  144  N.  Y.  94,  39  N.  B. 
13.  Since  1S99  gaa  malna  In  a  public  street  hare  been  Included  as  a  part  at  the 
special  franchlae,  being  tangible  property  In  the  street. 

Plen  and  wiiairet. — Wblle  a  mere  franchise  is  not  taxable  except  by  apectal 
statute,  a  pier  built  under  a  franchise  to  coniitruct  it  and  charge  whartace  may 
be  taxed  as  real  estate,  notwithstanding  tbe  alte  belongs  to  the  city  taxing  It,  and 
the  public  have  a  right  to  use  It  as  a  street.  Smith  t.  Mayor,  etc.,  of  New  York 
(18T7),   68   N.   Y.   6B2. 

A  grant  from  a  city  reserved  a  portion  of  the  land  for  a  public  street,  the 
grantee  covenanting  to  build  a  wharf,  always  to  be  used  as  a  public  wharf,  he 
to  have  the  wharfage;  held,  that  his  Interest  was  taxable  as  land.  People  ex  rel. 
Smith  V.  Comrs.  of  Taxes  (1S7T),  10  Hun  207. 

All  question  as  to  tbe  taxation  of  wharves,  or  taxation  of  the  right  to  collect 
wharfage  was  swept  away  by  the  amendment  of  1881,  which  expressly  Included 
wharves  in  the  definition  of  "land." 

latereit  of  lessee. — The  interest  of  a  leasee  for  999  years  at  a  nominal  rent — 
held  taxable  ae  real  estate;  though  such  an  estate  would  go  to  the  executor  or 
administrator  for  distribution  as  personalty  under  the  statute.  Trustees  of  Blmlra 
V.  Dunn  (18BG),  22  Barb.  402. 

Who  aueuable. — One  person  may  be  taxed  as  owner  of  the  fee  of  the  land,  and 
another  for  the  trees,  buildings  and  other  atmctures  thereon,  and  the  minerals 
and  quarries  therein.    Smith  v.  Mayor,  etc.,  of  New  York  (187T),  68  N.  Y.  6G2. 

Klght  tc  draw  water  from  river  1*  realty. — The  right  of  tbe  Niagara  fUls 
Hydraulic  Power  Company  to  draw  water  from  Niagara  river  for  the  purposea  of 
tta  business,  aa  defined  by  cli.  968,  Laws  of  1896,  la  not  a  franchise,  but  an  Incor- 
poreal hereditament  appurtenant  to  its  land,  and  the  value  of  which  should  be 
considered  In  assessing  the  land.  People  ex  rel.  Niagara  Falls  Power  Co.  v. 
Smith  (1902),  70  App.  DIv.  G43,  75  N.  Y.  Supp.  1100,  affd.  (1903),  176  N.  Y.  469, 
<7  N.  B.  loss. 

Safe  deposit  vanlt*  at  real  property. — Vaults  owned  by  a  safe  deposit  company, 
situated  in  buildings  owned  by  other  parties  and  constructed  In  such  a  manner 
ss  to  be  part  of  the  realty,  constitute  an  Interest  In  real  property,  and  should  be 
treated  as  such  tor  the  purpose  of  taxation.  People  ex  rel.  Knickerbocker  Safe 
Deposit  Co.  V.  WeUs  (190G),  181  N.  Y.  246,  73  N.  B.  961,  alTg.  (1904),  99  App.  Dlv. 
4SS,  91  N.  Y.  Supp.  283. 

Mnniclpal  property  wlthont  corporation. — An  engine  or  pump  and  a  pips  line 
maintained  by  a  city  as  a  part  of  Its  water-works  system  outside  of  the  corporate 
limits  of  a  city,  while  not  subject  to  a  special  franchise  tax  Is  sublect  to  taxation 
as  real  property.  People  ex  rel.  City  of  Auburn  v.  Duiyea  (1900),  59  App.  Dlv. 
488,  69  N.  Y.  Supp.  388.  People  ex  rel.  City  of  Rochester  v.  De  Witt  (1901),  59 
App.  Dlv.  493,  69  N.  Y.  Supp.  366,  affd.   (1901).  167  N.  Y.  575,  60  N.  B.  1118. 

Telephone  line  Is  taxable  real  property.  New  York  Telephone  Cki.  v.  State  (1916), 
169  App.  Dlv.  310,  321,  164  N.  Y.  Supp,  1069,  attd.  (1916),  218  N.  Y.  738,  113  N.  B. 
1061. 

nine*  on  state  lands  leased  by  the  state  are  exempt  from  taxation.  Rapt  of 
Atty.  Qenl.    (1913)    519. 

BPECTAL  FRANCBISEB 
l^eelal  Franchlie  Tax  Law  constltvtlonal. — In  grants  of  special  franchises,  where 
the  grantee  pays  something  therefor,  there  is  no  Implication  of  a  relinquishment  of 
the  taxing  power  amounting  to  a  contract  of  exemption  from  future  taxation,  and 
hence  the  statute  impairs  no  obligation  of  contract;  the  omission  of  former  legisla- 
tures does  not  destroy  the  state's  power  to  Impose  such  tax;  there  Is  nothing  In 
the  Federal  Constitution  to  prevent  a  state  from  granting  ex«nptton  from  taxa- 
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tlon,  and  a  deduction  of  annual  payniflnts  corered  by  existing  contracts  cannot  be 
Impugned;  the  difference  between  eurface  and  nutHsurface  street  railroads  Is 
BuScle&t  to  Justify  a  diversity  In  the  mode  and  extent  of  taxation.  People  ex 
rel.  Uetropolltan  Street  Ry.  Co.  T.  N.  Y.  Btate  Tax  Comrs.  (190B),  199  U.  S.  1,  60 
L.  ed.  65,  25  Sup.  Ct  705,  affg.  (1903),  174  N.  T.  417.  67  N.  B.  69.  See  aleo  Adams 
ExpresB  Co.  t.  Ohio  (1896),  166  U.  S.  214,  41  L.  ed.  985,  17  Sup.  Ct  604,  holding 
that  Intangible  property  may  be  taxed  by  a  state  an.d  at  its  full  value. 

Speoial  ftanoltlie  defined. — A  special  franchise  Is  "a  right  to  do  something  In  the 
public  highway,  which,  except  for  the  grant,  would  be  a  trespass."  People  ex  rel. 
Metropolitan  St.  Ry.  Co.  t.  Tax  Comrs.  (1903),  174  N.  Y.  417.  67  N.  E.  89,  afld. 
(1906),  199  U.  a.  1.  50  L.  ed.  6G,  25  Sup.  Ct.  706.  in  which  case  the  conaUtuUonaUty 
of  the  special  francbiae  tax  law  was  upheld.  See,  also,  for  definition  of  special 
franchise,  People  ex  rel.  Interborough  R.  T.  Co.  v.  Tax  Comra.  (190S>,  126  App. 
DlT.  610,  110  N.  Y.  Supp.  577.  The  "franchise,  right,  authority  or  pemUssloD" 
specISed  In  this  section  as  a  special  franchise,  means  some  special  privilege 
derived  from  some  governmental  body  or  some  political  body  having  authority 
to  grant  the  property  rights  sought  to  be  taxed.  People  ex  rel.  Retsot  Mining  Co. 
V.  Priest  (1902),  75  App.  Div.  131,  77  N.  Y.  Supp.  382.  affd.  (1903).  176  N.  Y.  611, 
67  N.  E.  10S8. 

When  the  right  to  do  something  tn  the  public  streets  or  highway  would  be  a 
treepasB  except  for  the  grant  under  which  It  is  exercised,  the  right  Is  a  special 
tranohlse.  People  ex  rel.  New  York  Central,  etc,  Co.  v.  Oourley  (1910),  198  N.  Y. 
4S6,  92  N.  B.  398.  affg.   (1909),  136  App.  Dlv.  869,  120  N.  Y.  Supp.  200. 

Grant  must  be  for  public  pnrpoMi. — Occupancy  of  streets  for  private  siding  or 
switch  track  granted  to  an  industrial  company  tor  private  pumosea  only.  Is  not 
subject  to  taxation  as  a  special  francbise  against  either  the  railroad  or  the  industrial 
company.    Atty.  Oenl.  Opln.  (1915),  4  State  Dep.  Rep.  533. 

Here  permit  for  private  nie  not  speoial  franehiie. — A  permit  to  ti^  a  water 
main  for  private  use  is  not  taxable  as  a  special  franchise.  People  ex  rel.  Cooper's 
Glue  factory  v.  Tax  Comrs.  (1911),  143  App.  Dlv.  174,  127  N.  Y.  Supp.  992. 

Tunnels  of  concrete  construction  under  certain  streets  In  the  dty  of  New  York 
used  for  the  conveyance  of  coal  and  ashes,  and  tunnela  for  the  Intake  and  discharge 
of  water  from  a  power  bouse  that  are  merely  extensions  thereof,  are  ta^ble  as  real 
estate  and  not  as  special  tranchlBes.  People  ex  rel.  Interborongh  R.  T.  Co.  v. 
Purdy  (1914),  S6  Miec.  581,  148  N.  Y.  Supp.  1074,  alfd.  (1916),  169  App.  Div.  924, 
163  N.  Y.  Supp.  1137. 

The  right  to  maintain  a  tunnel  or  passageway  under  a  street  and  between  the 
buildings  of  the  grantees  on  each  side  thereof.  Is  not  a  grant  of  a  public  franchise, 
the  property  being  used  for  a  retail  store.  People  ex  rel.  Abraham  v.  Perley  (1910), 
67  Misc.  471,  123  N.  Y.  Supp.  213S,  affd.  (1911).  143  App.  Div.  915.  127  N.  Y.  Supp. 
1137.  affd.   (1911).  202  N.  Y.  B20.  98  N.  E.  1125. 

Eight  mnit  be  derived  as  publlo  favor  from  govenuaental  antherity.— The  right 
to  lay  pipes  in  a  town  highway,  granted  by  the  owner  of  the  fee  Is  not  a  special 
franchise.  People  ex  rel.  Reteof  Mining  Co.  r.  Priest  (1902),  76  App.  Div.  131, 
77  N.  Y.  Supp.  382.  affd.  (1903),  175  N.  Y.  611,  67  N.  E.  1088. 

Where  a  corporation  or  an  individual  places  property  in  the  streets  or  highways 
withont  the  consent  of  the  municipality  or  the  state,  but  with  the  consent  of  the 
owners  of  abutting  property,  it  baa  not  a  special  franchise  taxable  by  the  state. 
Rept.  of  Atty.  Genl.  (1907)  434. 

A  special  francbise  Involves  a  grant  from  competent  public  authority,  and  there 
can  be  no  franchise  if  an  act  is  done  within  the  boundaries  of  a  street  "by  virtue 
of  the  ownership  of  the  soil  or  of  some  interest  therein."  Hence,  where  a  rail- 
road company,  after  a  city  opens  a  street  and  builds  a  bridge  over  its  tracks  acquir- 
ing a  mere  easement  tor  street  purposes,  acquires  additional  lands  adjacent  to  Ita 
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original  right  or  way,  and  aeea  It  for  ewiuh  tracks  underneatli  the  bridge,  It  ebould 
not  be  asBessed  as  a  special  franchise.  So,  also,  additional  lands  acquired  b;  a 
railroad  company  acrou  streets  laid  out  subeequent  and  adjacent  to  Its  rlgbt  of 
wv,  upon  which  no  structures  hare  been  erected,  are  not  assessable  as  a  special 
franchise.  People  ex  reL  N.  Y.  Cent,  ft  H.  E.  R.  R.  Co.  v.  Woodbury  (191B),  167 
App.  DIT.  as,  153  N.  Y.  Supp.  537,  affd.  (1916),  218  N.  ¥.  636,  112  N.  EI.  1070. 

It  after  the  railroad  company  has  secured  Its  rlsbt-ot-way  over  private  lands,  a 
public  highway  Is  laid  across  Its  tracks,  It  Is  not  a  crossing  made  by  the  railroad, 
or  throng  public  favor,  so  far  as  tbe  railroad  is  concerned,  and  hence  is  not  liable 
to  taxation  as  a  special  franchise.  Feople  ez  rel.  N.  Y.  C  ft  H.  R.  R.  Co.  v.  Wood- 
bury (1911),  203  N.  Y.  167,  86  N.  E.  431.  See  also  People  ex  rel.  N.  Y.  ft  R.  B.  R. 
Co.  V.  Tax  Comre.  (1913),  167  App.  Dlv.  496,  142  N.  Y.  Supp.  1139,  affd.  (1913), 
209  N.  Y.  699,  103  N.  B.  1130. 

Although  the  right  to  enter  the  street  Is,  under  the  statute,  a  special  franchise, 
It  seems  that  It  should  be  limited  to  a  case  where  the  prlvHege  to  occupy  the  street 
or  highway  results  solely  from  permission  by  the  proper  authorities,  and  where 
the  railroad  company  has  no  estate  or  Interest  In  the  land  Itself  over  which  It  Is 
operating  Its  road.  When  a  railroad  la  maintaining  and  operating  Its  road  upon 
Its  own  right  of  way,  and  what  Is  dose  therein  Is  done  by  virtue  of  tbe  ownership  of 
the  soli  or  of  some  Interest  therein,  even  although  this  right  of  way  may  be  Included 
within  parallel  lines  upon  either  side  thereof,  constituting  the  boundarlee  of  a 
street  or  highway,  this  right  Is  not  a  special  franchise  subject  to  taxation.  Thus, 
where  a  railroad  company's  right  to  use  a  portion  of  a  street  Is  not  by  public 
favor,  but  because  of  Its  ownership  of  an  easement  therein,  acquired  for  a  valuable 
consideration,  pursuant  to  contract  and  legislative  act,  contemporaneously  with 
the  construction  of  ths  street  Itself,  and  as  a  part  of  the  general  scheme  therefor, 
it  Is  not  taxable  as  a  special  trancblse.  People  ex  rel.  Long  Island  R.  R.  Co.  v. 
Tax  Comrs.  (1912),  148  App.  Dlv.  761,  133  N.  Y.  Supp.  348,  affd.  (1913),  207  N.  Y. 
$83,  101  N.  B.  1117. 

Oovernniental  authority  may  be  presumed. — A  foreign  public  service  corporation 
which  for  many  years  has  maintained  pipes  for  the  transportation  of  gas  under 
a  public  highway,  is  assessable  for  a  special  franchise  in  said  town,  where  the 
plpee,  although  not  laid  with  the  express  consent  of  the  town  olllcials,  were  laid 
with  their  knowledge  and  acQulescence.  Moreover,  where  such  corporation  has 
never  sought  any  forma)  consent  from  the  town  authorities  In  order  to  enable  It  to 
enjoy  the  privileges  of  a  special  franchise,  it  is  estopped  from  asserting  that  it  Is  not 
exercising  such  franchise.  People  ex  rel.  United  Natural  Oaa  Co.  v.  Priest  (1912), 
162  App.  DlT.  249,  136  N.  Y.  Supp.  6TS. 

Estoppel  to  deny  public  uie  of  street. — A  steam  railroad  Incorporated  under  sec- 
tion 2  of  the  former  Railroad  Law  (Laws  of  1890,  chap.  G65,  as  amd.)  which 
maintains  and  operates  its  road  over  certain  streets,  by  permission  of  the  municipal 
anthoritles,  and  acquiesces  In  the  contention  of  the  city  that  such  streets  have 
been  dedicated  to  public  use,  Is,  on  a  proceeding  for  the  taxation  of  its  special 
franchise,  estopped  from  claiming  that  such  streets  are  not  public,  and  the 
assessment  of  its  special  franchise  should  be  affirmed.  People  ex  rel.  Bast  River 
T.  R.  R.  V.  State  Board  of  Tax  Commissioners  (1914),  ISO  App.  Dlv.  771,  146  N.  Y. 
Supp.  112. 

Crossiag  of  highway  by  steam  railroad. — The  term  "surface"  as  applied  to  rail- 
roads does  not  refer  exclusively  to  street  railroads  and  hence  a  speclat  Iranchlse 
includes  railroads  operated  by  steam  snd  the  crossings  made  by  constructing  such 
railroads  across  streets  already  In  existence.  People  ex  rel.  N.  Y.  C.  ft  H.  R.  R. 
Co.  T.  Woodbury  (1911),  20S  N.  Y.  167,  96  N,  B.  431. 

The  rights  of  steam  railroads  to  cross  streets  constitute  special  franchises  which 
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are  taxable.  People  ex  rel.  Erie  R.  R.  Co.  t.  Woodbury  (1»11),  70  MIm.  281,  127 
N.  Y.  Snpp.  201. 

Biffht  to  oaiivtruet  tiuuieU  tmAer  river. — A  special  tninchlae  of  a  railroad  does  not 
Include  Its  rights  to  the  bed  of  a  navigable  river,  the  title  to  which  it  has 
obtained  by  a  grant  from  the  state,  but  does  Include  the  right  of  a  railroad  com- 
pany to  construct  and  maintain  tunnels  under  a  navigable  river  where  the  right 
proceeds  entirely  from  the  grant.  People  ex  rel.  H.  A  M.  R.  Co.  v.  Tax  Commis- 
sioners (1911),  203  N.  Y.  119,  96  N.  B.  43B. 

gQbway  rlrhti  of  railroad. — Under  the  authority  of  chapter  4S&  ol  the  Iawb  of 
1903,  and  by  virtue  of  agreements  made  between  the  relator  and  the  city  at  New 
York,  the  city  granted  to  the  relator  the  right  to  occupy  and  use  certain  sub- 
Horface  property  therein  described  on  condition,  among  other  things,  that  no  lee 
should  be  created  In  the  soil,  and  reserving  certain  rights  as  therein  set  forth.  It 
was  held,  that  the  grant  so  described  Is  a  special  franchise  and  properly  assessed 
as  such.  People  ex  rel.  N.  Y.  C,  etc.,  R.  R.  Co.  v.  Woodbury  (1912),  206  N.  T.  804, 
99  N.  E.  646. 

OocvpatioB  of  state  oasal  landi. — Occupation  of  the  canal  lands  of  the  statA  by  tlis 
West  Shore  R.  R.  Co.,  is  a  special  franchise  and  taxable  as  such.  Rept.  of  Atty. 
Genl.  (1911)  293. 

Canal  lands  owned  by  the  SUte  are  a  public  place,  within  the  meaning  of  sub- 
division 3  of  this  section  of  the  Tax  Law,  and  hence  the  crossing  of  said  lands  by 
the  tracks  of  a  railroad  company  Is  a  special  franchise  and  taxable  as  such.  People 
ex  rel.  N.  Y.  Cent,  ft  H.  R.  R.  R.  Co.  v.  Woodbury  (1915),  167  App.  Dlv.  635,  163 
N.  Y.  Supp.  641.  affd.   (191B),  216  N.  Y.  S61,  110  N.  E.  1047. 

Tangible  property  iaoluded. — Tangible  property  placed  In  the  streets  by  a  lessee 
railway  company  should  be  assessed  as  part  of  the  special  franchise.  Kept,  of 
Atty.  Genl.,  Mar.  30,  1910.  Tangible  property  In  the  streets,  not  used  In  connection 
with  a  special  franchise.  Is  not  assessable.    Opinion  of  Atty.  OenL   (1913)   710. 

Railroad  bridges  crosalng  streets,  highways  and  public  places,  are  tangible  prop- 
erty used  in  connection  with  a  special  franchise,  but  highway  bridges  cannot  be 
so  considered  unless  the  tracks  remain  on  the  surface.  Neveriheless,  the  amount 
paid  by  a  railroad  for  Its  share  of  the  construction  of  a  highway  bridge  may  be 
considered  in  estimating  the  Intanglble  value.  Atty.  Oenl.  Optn.  (1916),  6  State 
Dep.  Rep.  460. 

A  viaduct  necessary  to  the  operation  of  a  traction  company  which  has  an  Insurable 
Interest  therein,  and  the  public  a  right  to  use,  may  be  assessed  as  part  of  the  com- 
pany's "tangible  property."  People  ex  rel.  B.  &  L.  B.  T.  C^.  v.  Tax  Commissioners 
(1912),  77  MlBC.  236,  136  N.  Y.  Supp.  474,  revd.  (1913),  156  App.  DIv.  466,  142 
N.  Y.  Supp.  116,  afTd.   (1913),  209  N.  Y.  602.  103  N.  E.  778. 

Where  a  railroad  company  constructed  a  viaduct  pursuant  to  an  agreement  with 
the  town  In  which  it  Is  located,  under  which  the  cost  was  apportioned  between  them, 
and  the  company  undertook  "to  maintain,  repair  and  If  necessary  reconstruct  said 
bridge,  viaduct  and  approaches,  and  each  and  every  part  thereof  during  the  term 
of  the  franchise,"  and  It  appears  that  the  viaduct  or  some  structure  of  like  char- 
acter Is  essential  to  the  operation  of  the  railroad,  the  viaduct  is  pari  of  the  tangi- 
ble property  of  the  company,  and  taxable  as  a  part  of  Its  special  franchise,  al- 
though the  public  enjoy  a  Joint  right  of  user  therein.  People  ex  rel.  B.  ft  L.  B.  T. 
Co.  V.  Tax  CommlBsloners  (1913).  209  N.  Y.  602.  103  N.  E.  778. 

Where  a  railroad  company  incorporated  under  a  apeclal  statute  (L.  1S66, 
ch.  763)  was  authorised  by  such  statute  to  construct,  maintain  and  operate  Its 
railroad  over  certain  navigable  rivers  and  streams,  subject  to  the  public  easement 
of  navigation,  upon  condition  that  it  should  construct  and  maintain  In  a  manner 
prescribed  by  the  statute  "substantial  bridges  with  suitable  draws,  and  viaducts 
with  proper  openings,  over  or  across  the  same,  whenever  the  same  may  be  neces- 
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■aiy,"  and  the  railroad  company  haa  erected  and  maintaluB  bridges  and  treatlea 
tor  Its  railroad  to  pass  OTsr  such  narlgable  waters,  such  bridges  and  trestles 
are  tangible  property  situated  above  public  waters,  and  the  franchise  or  right 
ot  the  company  to  cross  such  waters  and  to  construct  and  maintain  Its  bridges 
and  trestles  over  the  same  Is  a  special  franchise  liable  to  assessment  and  taxation. 
People  ex  rel.  Harlem  River  and  Port  Chester  R.  R.  Co.  t.  State  Board  ot  Tax 
Commlsslonere  (1915),  215  N.  Y.  607,  109  M.  E,  689.  affg.  (1914),  166  App.  DlT.  809, 
160  N.  y.  Snpp.  799. 

Where  a  railroad  company  has  a  franchise  to  maintain  Its  tracks  In  the  public 
streets  of  a  city  all  Its  tangible  property  In,  over  or  under  such  street  Is  expressly 
made  taxable  by  statute,  which  rule  holds  where  the  value  of  the  railroad's  tangible 
property  is  subsequently  Increased  by  Improvements.  Thus,  although  a  subway 
carrying  a  city  street  under  another  street  on  a  portion  of  which  a  railroad  com- 
pany has  a  franchise  to  maintain  Its  tracha,  and  paid  tor  In  part  by  the  State,  by 
the  dty  and  by  the  railroad,  was  built  long  attar  the  railroad  company  received 
Its  original  franchise  tn  the  street,  that  part  of  the  subway  immediately  below 
the  railroad  tracks  and  the  abutments  and  girders  which  support  the  roadbed, 
■honid  be  treated  ae  tangible  property  owned  by  the  railroad  company  for  the 
purpose  of  assessing  a  franchise  tax,  for  It  Is  required  by  statute  to  maintain 
and  heep  the  same  In  repair.  But  such  portion  of  the  subway  as  Is  not  beneath 
the  lands  used  by  the  railroad  belongs  to  the  city,  and  should  not  be  considered 
In  asseaalng  the  franchise  tax.  It  was  held,  that  the  expense  of  constructing 
that  part  of  the  subway  which  was  Immediately  under  the  railroad  of  the  company 
represented  the  tangible  value  of  the  company's  Interest  In  the  subway.  People 
ex  reL  N.  Y.,  O.  A  W.  Ry.  Co.  v.  SUte  Board  of  Tax  Commissioners  (1916),  188 
App.  Dlv.  632,  162  N.  T.  Snpp.  263. 

The  right  ot  a  railroad  company  to  locate  Its  road  across  highways  and  navigable 
streams  conferred  by  the  act  of  Incorporation  Is  a  special  franchise,  and  brtdges 
spanning  such  streams  are  assessable.  This  Is  true  in  a  case  where  the  company 
owns  the  land  on  which  the  abutments  of  the  bridge  rest,  and  also  In  a  case 
where  It  has  acquired  a  patent  from  the  State  to  the  tee  In  the  bed  ot  the  river 
and  has  constructed  a  bridge  wholly  within  the  boundaries  of  such  patent,  for 
sQCh  patent  Is  subject  to  the  public  rights.  People  ex  rel.  Harlem  Rlv.  ft  P.  C. 
R.  R.  Co.  V.  Tax  Commissioners  (1914),  166  App.  Dlv.  609.  160  N.  Y.  Supp.  799, 
aftd.  (1916),  216  N.  Y.  607,  109  N.  B.  569. 

Subways  and  equipment  owned  by  a  municipal  corporation  are  not  subject  to 
taxattos  In  connection  with  a  special  franchise.    Kept,  ot  Atty.  Genl.  (1914)  8. 

A  grant  from  the  state  of  a  right  of  way  under  the  E^t  river  within  which  to 
constmct  a  tunnel  centers  a  mere  easement  and  Is  properly  embraced  In  an  assess- 
ment of  the  grantees'  special  franchise.  People  ei  rel.  Bryan  v.  State  Tax  Comrs. 
(1910),  67  Misc.  608,  124  N.  Y.  Supp.  797,  affd.  (1911),  142  App.  Dlv.  796,  127  N.  Y. 
Snpp.  868. 

A  lease  of  real  property  for  a  term  of  three  years  or  more  constitutes  "tangible" 
property.    Atty.  Qenl.  Opln.  (1915),  4  State  Dep.  Rep.  624. 

The  relator  owned  a  bridge  over  the  Harlem  river,  the  abutments  of  which  were 
built  upon  lands  owned  by  It  In  fee.  It  was  held,  that  the  bridge  Is  not  tangible 
property  situated  in,  upon,  under  or  above  any  street  or  highway,  public  place  or 
public  waters  In  connection  with  a  special  franchise  and  Is  not  taxable  as  such. 
Its  value  may  be  deducted  from  the  amount  of  the  assessment  without  vitiating  the 
whole  asaeeament  People  ex  rel.  N.  Y.  C,  etc.,  R.  R.  Co.  v.  Woodbury  (1912),  206 
N.  Y.  304,  99  N.  E.  646. 

Favement. — A  street  pavement  maintained  tor  the  sole  use  of  pedestrtans,  though 
laid  by  a  traction  company,  may  not  properly  be  assessed  as  a  part  of  Its  "tangible 
propwty,"  as  such  pavement  much  be  deemed  the  property  of  the  municipality. 


d  by  Google 


I  2.  Taxable  property  and  place  of  taxation.  L.  1909,  eh.  <2. 

Though  Bucb  pavement  was  a  part  of  tbe  conatnietton,  the  aaaeasment  therefor  aa 
"tangible  property"  was  Invalid  and  th«  amount  thereof  could  not  be  added  to  the 
value  of  the  company's  franchise,  the  aaeeesment  of  which  was  preaumptlvely  cor- 
rect. People  ex  rel.  B.  ft  L.  B.  T.  Co.  t.  Tax  CommlBslonB  (1912),  77  Hlac  236,  13S 
N.  Y.  Supp.  474.  revd.  (1913),  1E6  App.  Dly.  4«G.  142  N.  Y.  Snpp.  116,  affd.  (IBIS). 
209  N,  y.   B02,  103  N.  E.  778. 

Although  the  coat  of  paving  may  property  be  considered  by  the  aseeaslng  officers 
In  arriving  at  the  value  of  the  Intangible  privilege  enjoyed  by  a  corporation  In 
occupying  the  streets,  the  pavement  which  a  street  railroad  corporation  la  obliged 
to  construct  and  maintain  between  and  near  Its  tracks,  under  what  Is  now  section 
17S  of  the  Railroad  Iaw,  Is  not  to  be  treated  as  tangible  property  of  the  corporation 
In  assessing  the  value  of  Its  special  franchise  under  the  Tax  Law.  People  ei  rel. 
B.  ft  Ll  B.  T.  Co.  V.  Tax  Commlsslonere  (1913),  209  N.  Y.  496, 103  N.  B.  7T6. 

Straoturei  euforoed  by  railroad  law. — Where  a  structure  la  forced  on  a  railroad, 
under  section  65  of  the  Railroad  Law,  solely  for  street  purposes,  then  so  far  as  the 
assesBment  of  tbe  tangible  element  of  a  franchise  Is  concerned,  Ita  value  and  even 
the  part  contributed  by  tbe  railroad  ehould  not  be  charged  agalnet  it.  Atty.  Qenl. 
Opln.  (1916),  E  State  Dep.  Rep.  460. 

Where  a  railroad  company  has  posBessed  for  many  years  a  franchise  to  main- 
tain and  operate  ite  railroad  through  a  street  of  a  city,  hut  for  the  purpose  of 
eliminating  grade  crossings  a  subway  for  a  street  to  pass  under  the  railroad  and 
two  overhead  bridgee  for  two  other  Btreete  to  pass  over  the  railroad  were  con- 
structed, toward  the  cost  of  which  structures  the  railroad  company  was  compelled 
to  contribute,  under  the  provlBlons  of  the  Railroad  Law,  such  subway  and  over- 
head bridges  are  not  the  property  of  the  railroad  company,  and  hence  are  not 
subject  to  an  asBessment  lor  a  special  franchise  tax  as  part  of  the  tangible  prop- 
erty of  the  company.  The  fact  that  the  abutments  of  the  bridgee  may  rest  upon  the 
ri^t  of  way  of  the  railroad  company  and  that  its  tracks  may  rest  on  top  of  the 
subway  does  not  make  such  Btructnres  any  part  of  the  property  of  tbe  company. 
These  structures  are  part  of  the  public  street  and  the  company  has  no  control  over 
the  same  or  power  to  change  them  except  upon  authority  of  the  proper  municipal 
officials.  People  ex  rel.  N.  Y..  O.  &  W.  R.  Co.  v.  Tax  CommiBslonerB  (1916),  215 
N.  Y.  434,  109  N.  E.  647,  revg.  (191E),  166  App.  Div.  632,  152  N.  Y.  Supp.  263. 

Tangible  property  in  streeti,'  how  valued. — Tangible  property  included  in  a  special 
franchise  should  be  valued  at  the  cost  of  reproduction  lees  depreciation.  People 
ex  rel.  N.  Y.  Cent  ft  H.  R.  R.  R.  Co.  v.  Woodbury  (1916),  167  App,  Div.  428,  163 
N.  Y.  Supp.  637,  affd.  (1916),  218  N.  Y.  636,  112  N.  B.  1070. 

MACHINEBT  AND  FIXTUREB 
Deeislons  under  deflnitlon. — Since  the  legislature  has  power  to  declare  the  nature 
of  property  for  the  purpose  ot  taxation,  decleions  that  certain  machinery  comes 
within  the  expreee  language  ol  the  deflnitlon  ot  real  property  have  little  bearing 
upon  the  general  question  of  whether  or  not  a  particular  article  not  expressly 
within  the  deflnitlon  is  a  part  of  the  freehold.  Thus  it  has  been  held  that  electric 
light  machinery  installed  In  a  building  erected  for  tbe  purpose  of  producing  elec- 
tricity is  taxable  aa  real  estate.  And  It  la  quite  Immaterial  that  the  title  to  such 
machinery  as  between  the  vendee  and  its  vendors  had  not  vested  In  the  former  be- 
cause such  flxturee  have  not  been  finally  accepted  and  wholly  paid  for.  It  Is  of  no 
consequence  who  the  owner  is.  People  ex  rel.  New  York  Bdlaon  Co.  v.  Wells,  No.  3 
(1908),  13B  App.  Div.  644,  119  N.  Y.  Supp.  1067,  affd,  (1910),  198  N.  Y.  607,  92  N. 
E.  109T.  Machinery  used  In  connection  with  mains  or  wires  for  generating  gas 
or  electricity  Is  realty.  HOTklmer  Oaa  Ught  ft  Power  Co.  v.  Johnson  (1899),  37  ■ 
App.  Div.  2E7,  55  N.  Y.  Supp.  924.  Oil  machinery  attached  to  the  real  estate 
should  be  assessed  as  realty  at  its  actual  value,  and  not  at  the  cost  of  replacing  It 
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People  ex  rel.  Bdtson  Co.  y.  Wells,  No.  e  (1909),  136  App.  Dlv.  647,  119  N.  Y.  Supp. 
10G9.  See  also  People  ex  rel.  Msnlutttan  Ry.  Co.  v.  Welle,  122  App.  Dlv.  921,  107 
N.  T.  Snpp.  1111,  aSd.  (1908),  192  N.  Y.  5G6,  86  N.  E.  1114. 

Oeneral  principlei.— No  one  teet  will  determine  that  a  fixture  has  become  a  part 
ol  tbe  [reebold.  Mr.  J.  F.  Zoller  of  Schenectady  In  a  very  able  paper  on  the  taxa- 
tion of  machinery  &n4  flxturee,  read  at  the  Blerentta  National  Tax  Conference,  At- 
lanta, Ga.,  Not.,  1917,  after  a  very  careful  examination  of  tbe  authorities,  states 
thtU  such  determination  depends  upon  the  united  application  of  the  following 
elemente:  (1).  Actual  annexation  to  the  realty,  or  something  appurtenant  thereto; 
(2).  Appropriation  to  the  use  or  purpose  of  that  part  of  the  realty  with  which 
It  ts  connected;  (3).  The  intention  of  the  party  making  the  annexation  to  make  the 
article  a  permanent  acceaalon  to  the  freehold.  Mr.  Zoller's  paper  contalne  a  vast 
fund  of  Information  on  the  aub)ect;  not  otherwise  eo  acceeelble  and  well  ar- 
ranged. 

The  annexation. — Apart  from  well  recognized  instances  of  constructlye  annexation 
(snch  as  keys,  windows,  doors,  hop  poles,  manure,  etc.  See  Beardsley  t.  Ontario 
Bank  [18591,  31  Barb.  619,  629)  there  must  be  actual  annexation  to  the  b«ehold 
in  order  for  any  fixture  to  become  part  of  the  realty.  Potter  t.  Cromwell  (1869), 
40  N.  Y.  2S7;  Jermyn  t.  Hunter  (1904),  S3  App.  Dlr.  175,  S7  N.  Y.  Supp.  540; 
HcRea  r.  Central  National  Bank  of  Troy  (1876),  66  N.  Y.  489;  CosgroTev.  Troescher 
(1901),  62  App.  DlT.  123,  70  N.  Y.  Supp.  76*.  Machines  kept  In  their  places  by 
veigAt  alone  hare  been  held  as  a  general  proposition  to  constitute  personal  prop- 
erty. Roddy  T.  Brick  (1886),  42  N.  J.  Eq.  21S,  225;  Rogers  t.  Brokaw  (1876),  2G  N. 
J.  Bq.  496;  Holbrook  t.  Chamberlain  (1S74),  116  Mass.  156;  Wells  t.  Maples  (1878), 
16  Hun  SO.  The  last  case  cited  related  to  a  shingle  machine  and  planer  attached  to 
the  machinery  only  by  a  belt.  For  many  cases  on  this  subject,  see  paper  above 
referred  to. 

Annexation  for  steadying. — In  the  absence  of  evidence  establishing  Intent,  articles 
attached  merely  tor  purpose  of  steadying,  retain  their  character  as  personal  prop- 
erty. Swift  Y.  Thompson  (1831),  9  Conn.  63;  Taylor  Y.  Harding  (1871),  37  Conn. 
608;  Vanderpool  v.  Van  Allen  (18G0),  10  Barb.  1G7;  Creeson  t.  Stout  (1819),  17 
John.  116;  Hurdock  y.  Oifford  (186S),  18  N.  Y.  28;  Cosgrove  t.  Troescher  (1901), 
62  App.  DiT.  123,  70  N.  Y.  Supp.  764;  N.  Y.  Ufe  Ins.  Co.  t.  Allison  (1901),  107 
Fed.  Hep.  179. 

Appropriation  to  use  of  realty. — ^Thls  is  closely  related  to  the  question  of  inten- 
tion. It  taken  in  connection  with  other  tacts  tending  to  show  intention,  fixtures, 
which  might  ordinarily  be  treated  as  personalty  become  realty.  Thus  In  the  case  of 
People  ex  rel.  National  Starch  Co.  y.  Waldron  (1898),  26  APP.  Dlv.  627,  50  N.  Y. 
Supp.  623,  it  was  held  that  machinery  consiating  In  part  of  machines  standing  on 
brick  or  wooden  foundations,  fastened  with  bolts,  in  part  of  machines  slightly  fast- 
ened with  serews.  and  In  part  of  shafting,  all  capable  of  being  removed  without 
material  Injury  to  the  buildings  in  which  they  were,  which  had  been  placed  in 
the  bnildlng  by  iU  owner,  a  manufacturing  company,  for  the  purpose  of  conduct- 
ing a  particular  manafacturlag  business,  to  which  the  machinery  was  essential, 
and  which  had  been  purchased  together  with  the  premises  by  a  corporation,  which 
conducted  a  similar  bualnees  thereon,  must  have  been  deemed  to  have  been  per- 
manently annexed  to  the  land  for  the  purpose  of  the  business,  and  as  such  taxable  as 
realty.  But  machinery  attacbed  to  a  particular  mill  or  factory,  suitable  for  use  In 
any  other  almllar  mill  or  factory,  has  been  held  personal  property,  the  lack  of  spe- 
cial adaptability  being  evidence  that  the  anneior  did  not  Intend  to  make  such  ma- 
chinery a  permanent,  annexation.  New  York  Ins.  Co.  v.  Allison  (1901),  107  Fed. 
Rep.  179.  See  also  Hudson  Trust  and  Savings  Inst.  v.  Carr-Curran  Paper  Mills 
Co.  (1899),  58  N.  J.  Eq.  69;  Crane  Iron  Works  v.  Wilkes  (1S99),  64  N.  J.  L.  193. 
In  the  case  of  Berliner  v.  Plqua  Club  Aasn.  (1900),  32  Misc.  470,  472,  66  N.  Y.  Supp. 
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791,  tbe  court  said;  "The  courts  have  adTanced  In  the  last  half  centnir  from 
the  Inspection  aa  to  how  Sxmly  articles  have  been  attached  to  the  realty,  In  the 
ascertainment  as  to  whether  they  pass  with  It  by  conveyancea  to  the  more  Im- 
portant consideration  of  union  In  uBcfuIneaa  for  the  stmcture  and  permananoe  of 
aatodation."  On  this  subject  generally  see  13  Am.  A  Bng.  Bnc.  of  Law  <2nd 
Ed.)  ei3,  and  cases  cited.  In  Chase  t.  Tacoma  Box  Co.  (1896),  11  Wash.  377. 
It  was  said  machinery  which  can  be  used  in  one  place  aa  well  as  another,  and 
which  adds  nothing  to  the  building  Itself,  although  It  may  be  of  adrantage  to  the 
business  and  which  aa  to  "permanency  la  contingent  on  the  varying  circumstances 
of  the  business  subject  to  Its  fluctuating  conditions,  and  liable  to  be  taken  in  or 
out  as  exigencies  may  reqalre"  does  not  constitute  realty  because  of  appropria- 
tion or  adapUblllty.  The  rule  as  to  a  twine  factory  (McRea  t.  Central  NaUonal 
Bank  or  Troy  [1876],  66  N.  Y.  499)  or  a  starch  factory  (NaUonal  Starch  Co. 
T,  Waldron  [ISSS],  26  App.  DIt.  637,  50  N.  Y.  Supp.  523),  It  will  be  seen  may  be 
very  different  as  to  a  large  general  manufacturing  establishment. 

Intention. — The  Intention  means  the  purpose  as  manifested  by  acts  and  the  sound 
inferences  therefrom.  Snedecker  v.  Warring  (1854),  12  N.  Y.  170;  Jenuyn  v. 
Hunter  (1904),  93  App.  Div.  175,  177,  S7  N.  Y.  Supp.  546;  Teaff  t.  Hewitt  (1863),  1 
Ohio  St  612;  Hopewell  Hills  t.  Taunton  Savings  Bank  (1S90),  IGO  Haas.  519,  23 
N.  B.  337;  Murdock  v.  GIffotd  (1858),  18  N.  Y.  28;  N.  Y.  Life  Ins.  Co.  v.  Allison 
(1901),  107  Fed.  179.  Id  reference  to  intention  the  relationship  of  landlord  and 
tenant  has  an  Important  bearing.  Matter  of  the  City  of  N.  Y.  (1907),  118  App. 
DiT.  865,  103  N.  Y.  Supp.  908;  Collamore  v.  Olllls  (ISS9),  149  Mass.  578;  Mass  Nat. 
Bk.  T.  Sbinn  (1897),  18  App.  Div.  276,  46  N.  Y.  Supp.  329. 

Statutory  rale  as  to  manufacturing  and  meroantlU  oorporatloiis. — See  |  219J,  post. 
An  attempt  has  been  made  by  local  assessors  to  apply  the  provision  only  to  casea 
where  the  relationship  ot  landlord  and  tenant  exists.  The  editors  do  not  believe 
that  there  was  any  intention  on  the  part  of  the  legislature  to  exclude  the  owner  of  a 
manufacturing  plant  from  tbe  broad  exemption  of  the  section  as  to  movable  ma- 
chinery, or  that  the  courts  wilt  sustain  such  a  contention. 

7,  The  term  "special  franchiae"  ahall  not  be  deemed  to  inclnde  the 
crossiog  of  a  atreet,  highway  or  public  place  outside  the  limits  of  a  city 
or  incorporated  village  where  such  crossing  is  less  than  two  hundred  and 
tifty  feet  in  length,  unless  such  crossing  be  the  continuation  of  an  occu- 
pancy of  another  street,  highway  or  public  place.  This  subdivision  shall 
not  apply  to  any  elevated  railroad. 

Bonroe^-Former  Tax  L.  (L.  1896,  ch.  908,  |  2,  subd.  4,  aa  Inserted  by  L.  1901, 
ch.  409,  and  amended  b>  L.  1907,  ch.  720;  L.  1908,  ch.  295. 

Conitltutlonal. — ^The  provision  which  eiempts  crosalngs  outside  a  city  or  Incor- 
porated village  and  authorizes  assessments  upon  crossings  lo  cities  or  villages  is  not 
a  denial  of  the  equal  protection  of  the  laws  within  the  Constitution  of  the  United 
States,  as  under  said  act  every  railroad  company  is  assessed  in  the  same  way  upon 
the  same  class  of  property  and  the  burden  falls  upon  each  alike.  The  provisions  ot 
the  Railroad  Law  granting  to  railroad  corporations  tbe  right  to  construct  their 
roads  across,  along  or  upon  highways  may  fairly  be  construed  as  a  grant  across 
streets  thereafter  opened,  and  auch  a  grant  Is  a  franchise  within  the  meaning  of  the 
Tax  Law.  N.  Y.  C.  *  H.  B,  H.  B.  Co.  v.  Woodbury  (1910),  74  Misc.  130,  133  N.  Y. 
Supp.  136. 

Highway  bridge,  forming  part  of  overhead  crossing  of  railway,  If  less  than  250 
feet  in  length,  cannot  be  deemed  a  special  franchise.  Kept,  of  Atty.  Oenl.  (1910), 
677. 
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Relator's  railroad  croBsed  a  canal  and  blghwa^  at  as  oblique  angle,  upon  a  con- 
tlnuona  bridge,  and  not  at  the  Intersection  of  another  street  or  blghwaj.  Held,  mat 
under  the  provisions  of  chapter  490  of  the  Laws  of  1901,  amending  eubdlTislon  4  of 
section  2  of  the  Tax  Law  as  It  stood  tn  1907,  It  was  not  lawful  to  assess  as  one 
special  franchise  the  crossing  ol  the  canal  and  the  contlgnons  crooalng  of  the 
hlghwar.  People  ex  r«l.  N.  Y.  Cent,  ft  H.  R.  R.  R.  Co.  t.  Woodbury  (1913),  20t)  N. 
Y.  421,  102  N.  ■E.  56G,  rerg.  (1910),  140  App.  DIt.  S48,  IZE  N.  Y.  Supp.  728,  and 
modfg.  (1910),  140  App.  DIt.  94G.  12G  N.  Y.  8upp.  780. 

8.  The  terms  "personal  estate,"  and  "peisonal  prc^erty,"  aa  used 
in  this  chapter,  inclnde  chattels,  money,  things  in  action,  debta  dae  from 
solvent  debtors,  whether  on  account,  cDntraet,  note,  bond  or  mortg^e; 
debts  and  obligations  for  the  payment  of  money  due  or  owing  to  persons 
reading  within  this  state,  however  secured  or  wherever  such  securities 
shall  be  held ;  debts  due  by  inhabitants  of  this  state  to  persons  not  residing 
within  the  United  States  for  the  purchase  of  any  real  estate ;  public  stocks, 
stocks  in  moneyed  corporations,  and  such  portion  of  the  capital  of  incor- 
porated companies,  liable  to  taxation  on  their  capital,  as  shall  not  be  in- 
vested in  real  estate.     (Section  amended  hy  L.  1916,  ch.  323.) 

Sonree. — Former  Tax  L.  (L.  1896,  ch.  90S),  |  2,  snbd.  G,  as  renumbered  by  L,. 
1901.  ch.  490;  originally  revised  from  L.  1851,  ch.  371,  |  1;  L.  1883,  eh.  392. 

Keferencei. — Definition  of  "personal  property"  as  used  generally,  Qeneral  Con- 
atmctlon  Law,  |  39.  Provisions  relating  generally  to  personal  property,  see  Per- 
sonal Property  Law. 

Plaee  of  taxation  of  portonal  property, — It  may  be  constitutionally  taxed  either 
at  domicile  of  owner,  or  where  It  is  situated.  Bristol  v.  Washington  Co.  (1S99),  177 
U.  8.  14G.  44  L.  ed.  701,  3D  Sup.  a.  68G;  Savings  ft  Loan  Soc.  v.  Multnomah  Co. 
<1898),  169  Id.  421,  427,  42  L.  ed.  803,  JS  Sup.  Ct.  392;  Adams  Express  Co.  v.  Ohio 
(1891),  166  Id.  224,  41  L.  ed.  965,  17  Sup.  Ct.  604;  Pullman  Palace  Car  Co.  v. 
Pennsylvania  (1890),  141  Id.  22,  35  L.  ed.  613.  11  Sup.  Ct.  876. 

Bank  bills  and  municipal  bonds  are  In  such  concrete  tangible  form  that  they 
are  subject  to  taxation  where  found.  Irrespective  of  the  domicile  of  the  owner. 
New  Orleans  v.  Stempel  (1809),  175  U.  S.  322.  44  L.  ed.  174,  20  Sup.  a.  110,  32  N. 
B.  1096.  Tangible  personalty  having  Its  actual  situs  outside  of  the  state  It  not  tax- 
able. Matter  of  Swift  (1S93),  137  N.  Y.  77;  People  ex  rel.  Edison  Co.  v.  Campbell 
(1S93),  138  Id.  G43,  34  N.  E.  370;  People  ex  rel.  D.  ft  H.  C.  Co.  v.  Barker  (1898),  23 
Hlsc.  188,  51  N.  Y.  Supp.  HOG. 

Debts  due  to  perseni  In  state. — The  clause  Including  In  the  deflnltlon  of  personal 
property  debts  and  obligations  due  or  owing  to  persons  residing  within  the  state 
reelects  Laws  1S83.  ch.  392. 

The  rule  of  exemption  of  personal  estate  situate  In  another  state,  thou^  owned 
by  a  resident  of  this  state,  applies  only  to  property  capable  of  having  an  actual 
situs  away  from  the  owner,  or  his  domicile.  Chosee  In  action  or  securities  In  the 
bands  of  an  agent  out  of  the  state  for  collection  or  investment,  are  so  situated  as 
to  be  regarded  as  having  foreign  and  not  a  domestic  situs.  People  ex  rel.  Hoyt  v. 
Comrs.  of  Taxes  (1861),  23  N.  Y.  224. 

Property  of  a  resident  In  the  form  of  loans  In  other  states,  tbe  securities  for 
which  are  In  the  hands  of  agents  there.  Is  not  taxable  In  this  state.  People  ex 
reL  Jefferson  v.  Ghirdner  (1868).  51  Barb.  362. 

A  resident  of  this  state  la  not  liable  to  be  assessed  and  taxed  here  for  capital 
invested  In  loans  on  real  estate  In  other  states,  upon  securities  taken  and  held  In 
those  atatee  by  his  agents.    It  seems  that  such  property  can  be  made  liable  to 
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taxation  here  by  leglalation.  People  ex  reL  JeOeraoii  t.  Smith  {1882),  88  N.  T. 
576. 

The  three  preceding  decisIoiiB  were  before  the  act  ot  188S,  irhfch  sapereeded 
tbem,  BO  far  as  securities  In  another  state  are  concerned,  bat  did  not  allect  them  aa 
to  tangible  personal  property.  In  1879,  the  sapreme  court  ot  the  United  States  held 
that  the  Federal  Constitution  does  not  prohibit  a  state  from  taxing,  In  the  hands 
of  one  ot  Its  resident  cittsens,  a  debt  held  by  him  against  a  resident  of  another 
state,  and  erldenced  by  the  bond  of  the  debtor  secured  by  deed  of  trust  or  mort- 
gage ttpim  real  estate  situated  In  the  state  In  which  the  debtor  resides.  A  debt 
has  Its  situs,  for  puntoses  of  taxation,  at  the  creditor's  residence.  Klrtland  ▼. 
Hotchkiss  (1879),  100  U.  S.  491.  Thfs  decision  probsbly  led  to  the  act  of  1883.  See 
alao  Nevada  Bank.T.  Sedgwick  (ISSl),  104  Id.  Ill,  26  L.  ed.  703. 

A  resident  member  of  a  partnership  In  Callfomta  having  died  in  November, 
his  executors  were  assessed  In  January  upon  personal  property  consisting  of  the 
Interest  ot  hie  estate  In  the  partnership,  before  the  amount  of  that  Interest  had 
been  ascertained,  or  any  accounting  had  or  assets  received,  by  the  executors.  Held, 
that  the  assessment  should  be  set  aside,  since,  at  the  time  It  was  made,  no  debt 
within  the  meaning  of  the  statute  was  due  from  the  surviving  partners  to  the 
executors.    People  ex  rel.  Stranss  v.  Coleman  (1887),  44  Hun  20. 

As  the  act  of  1883,  ch,  3S2,  p.  66S,  does  not  tn  terms  refer  to  agents,  executors 
or  tmatees,  a  trustee  should  not  be  taxed  as  the  owner  of  funds,  the  whole  bene- 
ficial Interest  In  which  Is  In  a  resident  of  another  state.  People  ex  rel.  Darrow 
V.  Tax  Comrs.  of  New  York  (1888).  13  Daly  933. 

Personal  property  of  citizens  of  one  state  Invested  In  bonds  and  mortgages  of 
another  state  are  taxable  In  the  latter  state.  Bristol  v.  Washington  Co.  (1899), 
177  U.  S.  146,  44  L.  ed.  701,  20  Sop.  Ct.  60B. 

A  state  may  tax  Its  citizens'  holdings  In  the  registered  public  debt  of  another 
state.    Bonaparte  v.  Tax  Court  (1S81),  104  U.  S.  692,  696,  26  L.  ed.  84E. 

Debts  due  to  nonreildenta  by  retldents. — The  clause  Including  In  the  definition  of 
personal  property  debts  due  by  inhabitants  of  this  state  to  persons  not  residing 
within  the  United  States  la  derived  from  Laws  1861,  ch.  371. 

While  this  state  has  not  taxed  debts  due  to  all  nonresidents  by  resIdentH  It 
seems  to  have  the  power  to  do  so.  In  a  decision  under  the  Transfer  Tax  Law,  the 
supreme  court  of  the  United  States  went  so  far  as  to  say  that  Jurisdiction  over 
the  debtor  makes  the  debt  property  within  the  state  for  the  purposes  of  taxation. 
Blachstone  v.  Millar  (1903).  188  U.  8.  189,  47  U  ed.  439,  23  Sup.  Ct.  277. 

Money  due  on  a  contract  for  the  sale  of  lands  is  personalty,  and  where  such 
a  contract  belonging  to  a  nonresident,  is  In  the  possession  and  control  of  an 
agent  resident  of  the  village.  It  may,  for  municipal  purposes,  be  assessed  to  the 
agent  and  taxed,  notwithstanding  the  provtslons  of  Iawb  of  1861,  ch.  371,  that 
debts  dne  to  nonresidents  tor  the  purchase  of  real  estate  shall  be  assessed  to 
the  creditor  and  taxed  In  the  town  where  tlie  debtor  resides,  since  this  provision 
does  not  apply  to  vUlagSB.  People  ex  rel.  Westbrook  v.  Tillage  ot  Ogdensburgh 
(1872),  48  N.  Y.  390. 

For  the  purpose  ot  taxation,  personal  property  may  be  separated  trom  Its  owner, 
and  he  may  be  taxed,  on  Its  account,  at  the  place  where  It  is,  although  not  the  place 
of  his  own  domicile.  Palace  Car  Co.  v.  Pennsylvania  (1891),  141  U.  3.  18,  36  L. 
ed.  613,  11  Sup.  Ct.  876. 

Asaeiament  of  elty  bondi. — The  assessment  and  collection,  by  a  city,  ot  a  tax  on 
Its  own  bonds  In  the  hands  of  a  taxpayer,  In  the  same  manner  as  on  other  like 
property,  Is  proper.  People  ex  rel.  Manhattan  Fire  Ins.  Co.  v.  Comrs.  of  Taxes 
(1879),  76  N.  Y,  64. 

Patented  article. — A  tax  may  he  imposed  on  a  patented  article,  although  the 
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patent  Itaelf  1«  Bot  Uzable.  Webber  t.  Vli^nla  <1880).  103  U.  S.  344,  847,  26  L. 
ed.  G66. 

Award  In  Mndemnatlan  prooeedlnK*  Is  taxable  to  owner,  altbougb  appeal  is  pend- 
ing. People  ex  rel.  Lyon  t.  Halated  (189S),  2<  App.  IMt.  316,  49  N.  Y.  Supp.  68G, 
affd.  (1899).  1G9  N.  Y.  B33,  63  N.  B.  1130. 

Scat  In  (took  ezohanKe  la  not  personal  property  wltbln  tbe  above  deOnltlon, 
and  la  sot  taxable.  People  ex  rel.  Lemmon  v.  Feltner  (1901),  167  N.  Y.  1,  60  N.  H. 
1118,  alts.  (1000),  56  App.  Dlr.  280.  67  N.  Y.  Supp.  893;  People  ex  rel.  Slade  t. 
Comrs.  of  Taxes  (190T),  G3  Misc.  336,  104  N.  Y.  Supp.  766. 

Swltobes  and  oondnlt*  connecting  tbe  street  feed  mains  of  an  electric  supply  com- 
pany In  a  city  with  tbe  customer's  premises  are  personal  property  and  are  not 
•asessable  to  the  corporation  as  real  estate.  People  ax  rel.  N.  V.  EMison  Co.  v. 
Feltner  (1904),  99  App.  Dlv.  274,  90  N.  Y,  Sapp.  604,  add.  (190B),  181  N.  Y.  B49, 
74  N.  E.  1124. 

Tbe  wordi  "itooki  in  moneyed  corpormtioni,"  as  used  In  Bubdlrlston  G,  Include 
abarea  of  8t«ck  In  State  and  national  banks.  Atty.  Qeal.  Opln.  (1915),  6  State 
Dep.  Rep.  471. 

Power  to  tax  personal^  of  nonresident  does  not  reecb  his  person.  Tbe  pro- 
ceeding to  collect  tbe  tax  Is  in  rem.  Dewey  t.  Dee  Moines  (1899),  173  U.  S.  193, 
204.  43  L.  ed.  666.  19  Sup.  Ct.  379;  New  York  t.  McLean  (1902),  170  N.  Y.  374,  63 
N.  B.  380. 

Taxation  of  personal  property  within  state. — Tbe  old  rule  of  mobilla  legvuntur 
pertoiutm  has  been  modified  so  that  tbe  owner  of  personal  property  may  be  taxed 
on  its  account  at  its  situs  altbougb  not  bis  residence  or  domicile;  but  tbe  mere 
presence  of  notee  within  a  state  which  la  not  tbe  residence  or  domicile  of  ib» 
owner  does  not  bring  the  debts  of  which  they  are  the  written  ertdence  wltbln 
tbe  taxing  Jurisdiction  of  tbe  state.  Bnck  t.  Beach  (lOT),  206  U.  S.  392,  61  L. 
ed.  1106.  27  Snp.  CL  712. 

As  B.  state  cannot  directly  tax  tangible  property  permanently  outside  the  state 
and  having  no  situs  within  the  atate,  it  cannot  attain  the  same  end  by  taxing 
tbe  enhanced  value  of  tbe  capital  stock  of  a  corporation  which  arises  from  the 
value  of  tbe  property  beyond  Its  Jurisdiction.  D.,  L.  ft  W.  R.  R.  Co.  r.  Penn- 
sylvania (1906),  198  U.  a,  341,  49  h.  ed.  1077,  26  Sup.  Ct.  669. 

Loans  made  by  a  New  York  life  insurance  company  on  Its  own  policies  In 
Louisiana  are  taxable  In  that  state  although  the  notes  may  temporarily  be  sent 
to  the  home  office.  Metropolitan  Life  Ins.  Co.  v.  New  Orleans  (1907),  206  U.  8. 
396,  61  L.  ed.  863,  27  Snp.  Ct.  499. 

Taxation  of  cars  of  refrigerating  company,  permanently  employed  without  the 
state  In  which  tbe  company  was  domiciled,  held  void.  Unltm  Transit  Co.  v.  Ken- 
tucky (1905),  199  U.  a.  194,  GO  L.  ed.  160,  S6  Sup.  Ct.  36. 

Xoney*  deposited  In  United  States  Postal  Savings  Banks  are  subject  to  taxation  by 
the  State  of  New  York.    Kept,  of  Atty.  Oenl.  (1911)  620. 

§  3.  Property  liable  to  taxation. — All  real  property  within  this  state, 
and  kU  personal  property  situated  or  owned  within  this  state,  is  taxable 
tinless  exempt  from  taxation  by  law. 

Sonne^ — Former  Tax  L.  (L.  1896,  ch.  909)  |  3;  originally  revised  from  R.  8., 
pL  1.  cb.  13,  Ut  1,  I  1. 

Change  In  phraseology. — Altbougb  stated  to  be  re-enacted  without  change  of  sub- 
atance  the  words  "or  owned'*  were  Inserted  by  the  revisers  or  tbe  legislature. 

Tbe  addition  of  the  words  "or  owned"  did  not  change  tbe  rule  In  People  ex  rel. 
Hoyt  T.  Comra.  of  Taxes  (1861),  23  N.  Y.  224,  that  personal  property  of  a  resident 
having  a  sltne  out  of  the  state  is  not  taxable.    "It  Is  possible,  however  that  It  was 
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Intended  to  apply  to  a  speclea  of  property  tbat  has  no  actual  situs,  such  aa  credits 
or  the  like;  but  a  chattel  or  property  havjog  a  deflnlte  situs  Is  not  owned  In  tUB 
state  when  it  1b  actually  located  in  a  forelKO  state.  People  ex  rel.  Orinoka  Mills 
T.  Barker  (1903),  S4  App.  Dlv.  469.  S3  N.  Y.  Supp.  33. 

"Taxation  ii  the  role  with  every  preeumptlon  to  support  it,  while  exemption  is  an 
exception  with  every  presumption  against  it."  People  ex  rel.  Ifetropolltan  8t  Ry. 
T.  Tax  Comra.  (1903),  174  N.  Y.  417,  67  N.  B.  69;  People  ex  rel.  Newbargh  Savings 
Bank  v.  Peck  (1899),  157  Id.  51,  51  N.  B.  412;  People  ex  rel.  (tould  y.  Barker  (1S96), 
150  Id.  52,  44  N.  E.  786;  McMabon  v.  Palmer  (1S86),  102  Id.  176,  S  N.  E.  400. 

"Xxempt  by  law"  refers  to  a  statutory  exemption.  City  of  Rochester  t.  Coe 
(1898),  25  App.  DlT.  300,  49  N.  Y.  Snpp.  502,  afld.  (1S9S),  157  N.  T.  678,  61  N.  B.  1098. 

By  the  fnndamantal  rale  of  Hew  Tork  all  property  real  and  personal  within  the 
state,  whether  owned  by  individuals  or  corponiUonB,  Is  liable  to  taxation,  and 
hence  equality  ol  the  burden  on  all  taxable  property.  Mercantile  Bank  t.  New 
York  (1886),  28  Fed.  776. 

Limitation  on  maaninc  of  real  propertj. — The  term  "real  property"  for  the  par- 
pose  of  taxation  seems  to  be  limited  to  such  Intangible  rights  or  franchise  as 
relates  to  public  streets  or  highways  and  to  exclude  by  Inference  such  as  relate 
to  public  waten.  People  ex  rel.  Edison  Co.  v.  Comrs.  of  Taxes  (1908),  68  Misc. 
249,  110  N.  Y.  Supp.  S33. 

Mortgages  exeonted  before  recording  act  of  1806  are  subject  to  local  tax.  People 
ex  rel.  Casavoy  v.  Dlmond  (1907),  121  App.  Dtr.  569,  lOS  N.  Y.  Sn^.  277. 

Kortga^  on  real  property  not  to  be  deducted  from  asseesment.  Paddell  v.  CltT 
of  New  York  (1S06),  60  Misc.  422,  100  N.  Y.  Supp.  581,  alfd.  (1906),  114  App.  Dlv. 
911,  100  N.  Y.  Supp.  1133,  affd.  (1907),  ISS  N.  Y.  544,  SO  N.  B.  1117. 

Land  oontraeti  In  the  hands  of  the  grantor  are  taxable  aa  real  estate.  Rept 
of  Atty.  Oenl.  (1894)  190. 

The  «ervieat  estate  cannot  be  taxed  upon  the  basis  of  the  easement  which  haa 
been  made  appurtenant  to  the  dominant  eetata  People  ex  rel.  Topping  v.  Purdy 
(1911).  143  App.  Dlv.  389,  128  N.  Y.  Supp.  569,  afld.  (1911),  202  N.  Y.  660,  95  N. 
B.  1137. 

Seal  and  personal  property  within  this  state  belonging  to  alleni  Is  sabject  to  tax- 
ation by  the  city  or  connty  where  it  Is  located.  People  ex  rel.  Cook  v.  Dunckel 
(1910).  69  Misc.  361,  126  N.  T.  Supp.  S86. 

Talnation  of  inbarbaa  real  estate. — In  ascertaining  the  actual  value  of  real  estate 
in  a  purely  agricultural  community,  which  is  in  a  state  of  transfer  to  suburban 
conditions,  some  consideration  should  be  taken  of  the  present  availability  of  the 
land  for  other  than  farm  purposes.  People  ex  rel.  Town  of  Hempstead  v.  Tax 
Commissioners  (1914),  1S3  App.  Dlv.  803,  149  K.  Y.  Supp.  239,  amended  (1914),  186 
App.  Div.  934,  150  N.  Y.  Supp.  36,  mod.  (1916),  214  N.  Y.  594, 108  N.  E.  913. 

§  4.  Exemption  from  taxation. — The  following  property  shall  be  ex- 
empt from  taxation : 

Zxemptlon  is  not  to  be  presnmed. — The  legtBlative  Intent  must  be  unambiguous. 
Railroad  Co.  v.  Missouri  (1887),  120  U.  S.  669,  30  L.  ed.  732,  7  Sup.  Ct.  693;  Yaioo, 
etc.,  R.  R.  Co.  V.  Thomas  (1889).  132  Id.  174.  33  L.  ed.  302.  10  Sup.  Ct  68;  Railroad 
Co.  V.  New  Orleans  (1892).  143  Id.  192,  36  L.  ed.  121,  U  Sup.  Ct  406;  Schurz  v. 
Cook  (1893),  148  Id.  397,  37  U  ed.  498,  13  Sup.  Ct  646;  Keokuk,  etc..  Co.  v.  Mis- 
souri (1894),  162  Id.  301,  38  L.  ed.  450,  14  Sup.  Ct  692;  Land  Co.  r.  Minnesota 
(1895),  169  Id.  626,  40  L.  ed.  247,  IS  Sup.  Ct  S3;  People  ex  rel.  Cunningham  v. 
Roper  (1866),  25  N.  Y.  629;  People  ex  rel.  Westchester  Fire  Ins.  Co.  v.  Daven- 
port (1883).  91  Id.  674;  People  ex  rel.  Twenty-third  St  R.  R.  Ck).  v.  Comrs.  of 
Taxes  (1884),  96  Id.  654;  People  ex  rel.  S.  Bank  v.  Coleman  (1892),  135  Id.  231,  31 
N.  B.  1022,  and  cases  cited  under  |  3. 
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Gxemptlona  from  taxation  are  not  farored  and  are  to  be  strlctlr  conetnied.  Ther 
wUl  not  be  sustained  anless  sucb  clearlr  appears  to  liave  been  the  Intent  of  tbe 
Leglslatare.  An  axemptlon  from  taxation  must  be  expressed  In  clear  and  nnam- 
blgnoos  language,  and  appear  to  be  Indisputably  wltbln  ttae  Intention  ot  tbe  Legis- 
lature. People  ex  rel.  Andrews  v.  Cameron  (1910),  140  App.  DIt.  76,  124  N.  Y. 
Snpp.  949,  aOd.  (1911),  200  N.  ¥.  G85.  04  N.  B.  1097. 

But  wben  the  legislature  takes  certain  property  for  the  purpose  ot  taxation 
out  at  an  exemption  clause  br  name,  tbe  question  arises  whether  there  Is  not 
a  preaumpUon  that  It  waa  within  It  before.  People  ex  rel.  Brush  Electric  Ktg.  Co. 
T.  Wonple  (1892),  129  N.  Y.  643,  28  N.  E.  812. 

Pn^erty  of  manleipalltTi  however.  Is  preenmed  exempt  People  t.  Asaessors 
(1888),  111  N.  Y.  605,  19  N.  E.  90. 

Pollc?  of  law  should  be  considered  In  determining  whether  a  given  case  1b  within 
an  exemption  clause.  People  ex  rel.  Brush  Electric.  Hfg.  Co.  t.  Wemple,  129  N.  Y. 
643,  29  N.  B.  812. 

Vot  transferable. — Immunity  from  taxation  Is  not  transferable.  It  Is  a  personal 
privilege  and  not  extended  beyond  tbe  Immediate  grantee  unless  otherwise  ex- 
pressly declared.  Plckard  v.  Railroad  Co.  <1889),  130  U.  S.  637,  32  L.  ed.  lO&l, 
9  Sup.  Ct  640. 

Conditional  exemption. — Btxemptlon  may  be  granted  upon  conditions  or  con- 
tlngenclee  which  may  happen  In  the  future.  Mobile,  etc,,  R.  R.  Co.  v.  Tennessee 
(1894),  16S  U.  S.  486,  38  L.  ed.  793,  14  Sup.  Ct.  968. 

Zxemptien  from  'looal  taxation"  by  special  statute  includes  county  as  well  as  city 
purposes.  People  ex  rel.  Pratt  Institute  v.  Board  ot  Assesaors  (1894),  141  N. 
Y.  478.  36  N.  B.  508.  revg.  (1894),  74  Hun  18,  26  N.  Y.  Supp.  IBB. 

Astetion  act  Jndlelally  in  determinluK  exemptions.  Barbyte  v.  Shepard  (1866), 
35  N.  Y.  238;  Foster  t.  Van  Wycfe  (1867),  2  Abb.  Ct.  App.  Dec.  167,  41  How.  Pr.  493. 
And  the  assessors  are  not  Uahle  for  error.  But  see  Prosser  v.  Secor  (1849),  6  Barb. 
607:  National  Bank  of  Chemung  r.  City  of  Elmlra  (1ST3).  63  N.  Y.  49;  Clark 
V.  Norton  (1872),  49  Id.  243;  Overlng  v.  Foote  (1876),  66  Id,  263;  I^polt  r.  Ualtby 
(1894),  10  Misc.  330.  31  N.  Y.  Supp.  686. 

Does  not  embrace  exemption  from  aiieHmenti. — Exemption  from  taxation  does 
not  necessarly  embrace  exemption  from  assessment  for  a  local  Improvement. 
Buffalo  City  Cemetery  v.  City  of  Buffalo  (ISTI),  4S  N.  Y.  606;  Matter  of  St. 
Joseph's  Asylum  (1877).  69  Id.  353;  Rooeevelt  Hospital  v.  Mayor,  etc.,  of  New 
York  (1881),  84  Id.  108;  Rept.  of  Atty.  Oenl.  (1896)  273. 

Bxemptloni  juttUled  by  publie  policy. — The  exempttons  from  taxation  allowed  by 
the  laws  at  New  York  are  justified  by  public  policy  and  do  not  Indicate  dlscrlml- 
naUon  between  the  shares  of  national  banks  and  other  money  capital.  Mercantile 
Bank  V.  New  York  (1386).  28  Fed.  776. 

Patent  righU  are  exempt.  People  ex  rel.  Edison  111.  Co.  v.  Assessors  (1898).  156 
N.  Y.  417,  61  N.  B.  269.  attg.  (1897),  19  App.  Dlv.  699,  46  N.  Y.  Sopp.  388;  Pet^ile 
ex  rel.  N.  Y.  «  N.  J.  Telephone  Co.  v.  Neff  (1897).  16  App.  Dlv.  8,  44  N.  Y.  Supp.  16, 
affd.  (1897).  1B6  N.  Y.  701,  51  N.  B.  1093. 

United  StatM  leonritlei  are  exempt.  Home  Ins.  Co.  v.  New  York  (1890),  134  U.  S. 
694,  33  L.  ed.  1026,  10  Sup.  Ct  693;  Palmer  v.  McMahon  (1890),  133  U,  S.  660,  33  L. 
ed.  772,  10  Sup.  Ct.  324;  Bank  v.  SnperrlBora  (186S),  7  Wall  26;  Banks  v.  Mayor 
(18«8),  7  Wall  16;  Bank  Tax  Case  (1864),  2  Wall  200.  The  exemption  of  United 
States  bonds  covers  the  excess  of  market  over  par  value.  People  ex  rel.  Leonard 
T.  Commrs.  of  Taxes  (1882),  90  N.  Y.  63. 

1.    Property  of  the  United  States. 

Bonroev— Former  Tax  L.  (L.  1896,  ch.  908)  |  4.  subd.  1;  originally  revised  from 
R  S.,  PL  1,  ch.  13,  tit.  1,  I  4,  anbd.  2. 
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I  4.  T&zable  property  and  place  of  taxation.  L.  1909,  ch.  62. 

Only  taxable  by  eonieiit^-Fort  LeaTenworth  R.  R.  Co.  t.  Low  (1884),  114  U.  S. 
6S6,  29  L.  ed.  264,  6  Sup.  Ct.  995;  Vau  Brocklln  r.  Traneaaee  (18S6),  117  Id.  ISl.  29 
L.  ed.  S46,  6  Sup.  Ct  670;  Railroad  Co.  y.  Price  Co.  (1890),  133  Id.  496,  33  h.  ed.  687, 
10  Snp.  Ct.  341. 

Property  of  a  eerporatloa  of  the  ITaited  States  may  be  taxed  by  tbe  state,  althoDgb 
Its  franchlflOB  may  not  be.  Central  Pac.  R.  R.  Co.  t.  C^allfornla  (1896),  162  U.  8. 
125,  40  L.  ed.  903,  16  Sup.  Ct.  766. 

2.  Property  of  this  state  other  than  its  wild  or  forest  lands  in  the  for.; 
est  preserve. 

Sonree. — Former  Tax  Ix  (L.  1S96,  cb.  908)  |  4,  Bubd.  2;  originally  reylaed  from 
K.  8.,  pt  1.  ch.  13,  tit  1,  1  4,  Bubd.  2. 

The  word*  "w«d  or  foreat  landi"  were  aubstltuted  for  the  words  "real  property 
of  the  state,"  these  being  the  only  lands  of  the  state  which  are  taxable  nnder 
I  22,  post  (formerly  i  274  of  the  Game  Law). 

tnfeitj  pnrehaied  by  the  state  nnder  a  ralld  tax  sale  is  exempt  from  taxation. 
Rept.  of  Atty.  Qenl.  (1911)  160.  Real  property  purchased  by  the  state  Is  exempt 
from  taxation.    Rept.  of  Atty.  Oenl.  (1912)  373. 

Troperty  appropriated  by  the  state  1b  exempt  from  taxation  from  the  time  of  the 
serrlce  of  the  notice  of  appropriation.    R^t  of  Atty.  Oenl.  (1909)  899. 

3.  Property  of  a  mimicipal  corporation  of  the  state  held  for  a  public 
use,  including  real  property  held  or  used  for  cemetery  purposes,  and  all 
lots  and  plats  therein  conveyed  by  the  munieipaJ  corporation  as  places  for 
the  burial  of  the  dead,  except  the  portion  of  municipal  property  not  within 
the  corporation. 

Sovroe. — Former  Tax  L.  (L.  1896,  ch.  908)  |  4,  aubd.  3;  originally  revised  from 
R.  S.,  pt.  1,  ch.  13,  tit.  1.  I  4,  subd.  3,  as  amended  by  L.  1883,  ch.  397,  subd.  4,  as 
amended  by  L.  1892,  ch.  713;  R.  8.,  pt.  1,  ch.  20,  tit.  1,  |  72. 

Revisers'  note. — The  term  monlclpal  corporation  Is  defined  by  the  General  Cor- 
poration Law,  t  3,  as  Including  "a  county,  town,  school  district,  village  and  city 
and  any  other  territorial  division  of  the  state  established  by  law  with  powers  of 
local  government."  This  subdivision  fs  Intended  to  include  the  exemptions  at  the 
property  of  municipal  corporations  made  by  R.  S.,  pt.  1,  ch,  13,  tit.  1,  |  4,  subde. 
3,  4,  which  are  as  follows.  "Every  schoolhouse,  courthouse  and  Jatl  used  for  either 
of  such  purposes;  and  the  several  lots  whereon  such  buildings  are  situated  and 
the  furniture  belonging  to  each  of  them,  and  every  poorhouse.  almshouse,  house 
of  Industry,  and  the  real  and  personal  property  used  for  such  purposes  belonging 
to  or  connected  with  the  same."  The  subdivision  Is  further  extended  to  include 
all  the  property  of  a  municipal  corporation  in  accordance  with  the  decisions  of  the 
courts,  that  such  property  Is  not  taxable.  See  City  of  Rochester  v.  Town  of  Rush 
(1880),  80  N.  Y.  302.  holding  that  municipal  water-works  are  not  taxable.  See, 
also.  The  People  ex  rel.  Murphy  v.  Kelly  (1879),  76  N.  Y.  479,  486-89,  aa  to  what 
constitutes  a  municipal  purpose  generally. 

The  latt  clause  of  the  subdivision  excepting  "property  not  within  the  corpora- 
tion" was  added  by  the  legislature.  This,  by  Its  terms,  would  operate  to  tax  water- 
works property  of  a  municipality,  which  Is  located  without  the  corporate  limits, 
as,  for  Instance,  the  Croton  system  In  Putnam  and  Westchester  counties. 

Xeferenoe. — School  property  exempt  from  taxation.  Education  Law,  f  163. 

Presumption  of  exemption. — Property  of  a  municipality,  acquired  and  held  for 
governmental  and  public  uses,  and  used  tor  public  purposes.  Is  not  a  taxable  sub- 
ject within  the  purview  of  the  tax  laws,  unless  specially  Included.  People  v. 
Assessors  (188S),  111  N.  Y.  605,  19  N.  E.  90.    This  exemption  appliei  I 
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of  hov  sncb  property  was  acquired  or  where  It  was  located.  Id.  Tbe  fact  that  the 
city  of  New  York  operatea  a  ferry  through  lessees  and  derives  profit  from  the  rental, 
and  not  by  Its  own  operation  ot  the  ferry,  did  not  make  tbe  franchise  of  the  land 
UxaUe.    Id. 

Property  outside  the  eorporatlon. — Several  special  Urma  decided  that  the  language 
of  Bubd.  3  Ib  not  broad  enough  to  subject  to  taxation  property  of  a  municipality 
without  tbe  corporate  limits,  but  tbe  cases  of  City  of  Rochester  t.  Coe  (1S98),  2G 
App.  DlT.  300,  49  N-  Y.  Supp.  502,  flJfd.  (1898),  167  N.  Y.  678.  61  N.  B.  1093,  and 
People  ex  rel.  City  of  Amsterdam  t.  Hess  (1898),  167  N.  Y.  42.  61  N.  B.  410,  held 
that  such  property  Is  subject  to  taxation,  and  Is  not  exempt  under  snbd.  E  as  prtv 
er^  exempt  by  law  from  execution. 

Property  located  In  another  town  la  taxable.    Rept.  of  Atty.  Genl.  (1908)  533. 

Seal  property  condemned. — Property  about  to  be  taken  but  not  yet  acquired  Is 
not  exempt  Matter  of  Board  of  EducaUon  (1901),  59  App.  Dlr.  258,  69  N.  Y.  Supp. 
672,  revd.  on  other  grounds  (1902),  169  N.  Y.  456,  62  N.  B.  566. 

bempHen  of  water-works  lyitem. — The  term  land*  when  used  with  reference 
to  an  assessment  for  the  parpose  of  taxation  Includes  with  the  land  all  con- 
structions which  have  been  erected  upon  or  afOzed  thereto;  It  Is  therefore  proper 
to  Include  in  an  assessment  for  taxation  the  yarlous  constructions  placed  upon  real 
property  of  the  city  of  New  York,  located  without  the  city  In  connection  with  the 
dty  water-works  system.  Matter  ot  City  of  New  York  t.  Mitchell  (1906),  183  N. 
Y.  246,  76  N.  E.  18. 

Lessee  of  dty  pr<^rty  exempt. — Tbe  Interborough  Rapid  Transit  Company,  aa 
lessee  or  operator  of  subway  railroads  owned  by  the  city  of  New  York,  Is  not 
subject  to  a  special  franchise  tax  on  account  ot  tbe  rights  whtob  It  exercised 
under  Its  contract  with  the  city,  tor  If  the  owner  Is  exempt  from  taxation  the 
tenant  or  occupant  must  also  be  exempt  People  ex  rel.  Interborongh  R.  T.  Co. 
T.  Tax  Comra.  (1908).  126  App.  DIt.  610.  613,  110  N.  Y.  Supp.  677,  altd.  (1909), 
195  N.  T.  618,  89  N.  B.  1109  . 

Property  of  a  mnnlelpal  oarporatlon  not  held  for  a  public  pnrpoie  Is  liable  to 
taxation.  So  held  In  respect  to  property  conveyed  to  the  city  of  Brooklyn  by  the 
Brooklyn-Jamaica  Railroad  Company.  Clark  v.  Spragne  (1906).  113  App  Dlv.  645, 
99  N.  Y.  Supp.  304;  but  see  People  ex  rel.  HoUoclt  v.  Purdy  (1911),  72  Misc.  122.  130 
N.  Y.  Supp.  1077,  holding  that  property  held  In  a  proprietary  capacity  In  trust  for 
the  pnbllc,  although  not  employed  for  public  uses,  is  exempt. 

A  house  owned  by  a  school  district  but  occupied  as  a  dwelling  house  and  not 
used  tor  school  purposes  Is  exempt  from  taxation.  Opinion  of  Atty.  Genl.  (1913), 
301. 

4.  The  lauda  in  any  Indian  reservation  owned  by  the  Indian  nation, 
tribe  or  band  occupying  them. 

Bourec— Former  Tax  L.  (L.  1896,  ch.  908)  |  4,  subd.  4;  originally  revised  from 
U  1892,  ch.  679,  |  6  (Indian  Law). 

See  People  ex  ret  Erie  R.  R.  C!o.  v.  Beardaley  (1868).  62  Barb.  105,  affd.  (1870) 
41  N.  Y.  619. 

5.  All  property  exempt  by  law  from  execution,  other  than  an  exempt 
homestead.  But  real  property  purchased  with  the  proceeds  of  a  pension 
granted  by  the  United  States  for  military  or  naval  services,  and  owned  by 
the  pensioner,  or  by  his  wife  or  widow,  is  subject  to  taxation  as  herein  pro- 
vided. Such  property  shall  be  assessed  in  the  same  manner  as  other  real 
property  in  the  tax  districts.  At  the  meeting  of  the  assessors  to  hear  the 
complaints  concerning  assessments,  a  verified  application  for  the  exemption 
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of  such  real  propertiy-  from  taxation  may  be  presented  to  them  by  or  on 
behalf  of  the  owner  thereof,  which  application  must  show  the  facts  on  which 
the  exemption  is  claimed,  including  the  amount  of  pension  money  used  in 
or  toward  the  purchase  of  such  property.  No  soch  exemption  on  account 
of  pension  money  shall  be  allowed  in  excess  of  five  thousand  dollars.  If 
the  assesaors  are  satisfied  that  the  applicant  is  entitled  to  the  exemption, 
and  that  the  amount  of  pension  money  exempt  to  the  extent  authorized  by 
this  subdivision  used  in  the  purchase  of  such  property  equals  or  exceeds 
the  assessed  valuation  thereof,  they  shall  enter  the  word  "exempt"  upon 
the  assessment^roU  opposite  the  description  of  such  property.  If  the 
amount  of  such  pension  money  exempt  to  the  extent  authorized  by  this  sub- 
division used  in  the  purchase  of  the  property  is  less  than  the  assessed  valu- 
ation, they  shall  enter  upon  the  assessment-roll  the  words  "exempt  to  the 

extent  of dollars"  (naming  the  amount),  and  thereupon  such 

real  property,  to  the  extent  of  the  exemption  entered  by  the  assessors,  shall 
be  exempt  from  state,  county  and  general  municipal  taxation,  but  shall  be 
taxable  for  local  school  purposes,  and  for  the  construction  and  maintenance 
of  streets  and  highways.  If  no  application  for  exemption  be  granted,  the 
property  shall  be  subject  to  taxation  for  all  purposes.  The  entries  above 
required  shall  be  made  and  continued  in  each  assessment  of  the  property 
so  long  as  it  is  exempt  from  taxation  for  any  purpose.  The  provisions 
herein,  relatii^  to  the  assessment  and  exemption  of  property  purchased 
with  a  pension,  apply  and  shall  be  enforced  in  each  municipal  corporation 
authorized  to  levy  taxes.     (Svhd.  amended  hy  L.  1914,  eh.  278.) 

Sonree.— Former  Tax  L-  (L.  1896,  ch.  908)  f  4,  subd,  5,  aa  amended  br  L.  1S9?, 
ch.  347,  wblch  added  all  the  subdlvlaton  after  the  first  sentence;  originally  re- 
vlaed  from  H.  S.,  pt.  1,  ch.  13,  Ut  1,  (  4,  subd.  9;  Code  Civ.  Fro.  |  1397. 

Kefereaoei. — Exemptions  from  execution.  Code  Civ.  Pro.  ;|  1389-1395. 

The  amendment  of  1S&7  added  all  of  the  Bubdlvlslon  after  the  flrat  sentence. 
Prior  thereto  penaion  money  or  real  property  parchaaed  with  It,  was  exempt  from 
taxation.    Yates  Co.  Nat.  Bank  v.  Carpenter  (1S90),  119  N.  Y.  GBO. 

The  amendment  of  1914  limited  the  exemption  to  (SOOO. 

Effect  of  amendment  of  1BB7. — Stnce  the  amendment  of  1897  the  asseBsors  are  to 
place  the  property  of  a  veteran,  purchased  with  i>enBtaii  money,  upon  the  roll 
In  the  nsaal  manner  of  aBseBsment,  and  the  claimant  for  an  exemption  must  prefer 
It  In  writing,  stating  the  amount  on  which  the  exemption  Is  claimed.  People  ex  rel. 
McOrane  v.  Rllley  (1897),  21  Misc.  363,  69  N.  Y.  Supp.  454;  Hatter  of  Baumgarten 
(1899),  39  App.  Dlv.  174,  67  N.  Y.  Supp.  284;  Total  v.  City  ot  New  York  (1901),  34 
HlBC.  IS,  69  N.  T.  Supp.  454,  affd.  (1901),  67  App.  Dlv.  619,  73  N.  Y.  Supp.  1139, 
attd.  (1902).  176  N.  Y.  69. 

Not  retroacUve.  People  ex  rel.  Jones  v.  Feltner  (1S98),  157  N.  Y.  363.  Does 
not  Include  pay  and  bounty.  People  ex  rel.  Kenny  v.  Rellly  (1898),  41  App.  Dlv. 
378,  68  N.  Y.  Supp.  568. 

Applies  to  non-reildents.— Kept,  of  Atty.  Qenl.  (1914)  2S3. 

Extent  of  ooonpancy  not  material. — ^Rept.  of  Atty.  Qenl.  (1910)  673;  (1911)  83. 

When  applicable. — The  property  of  peneioneTH  la  exempt  from  tax  Imposed  to  meet 
bcmds  Issued  for  the  purpose  of  Installing  a  village  water  system.  Rept  of  Atty. 
Oenl.  (1911)  496. 

Property  purchased  with  pension  money  Is  properly  taxable  lor  each  of  the  pnr- 
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poses  mentioned  In  section  90  of  the  Highway  Law.    Bept.  of  Atty.  Genl.  (1909)  631. 

Wben  InappUoahle. — The  children  of  a  pensioner  although  receiving  a  mlnor'a 
pension  are  not  within  the  meaning  of  the  word  "pensioner"  as  used  In  the  statutes, 
and  are  not  entitled  to  exemption  from  general  taxes.  Kept,  ot  Atty.  Genl.  (1907) 
437. 

Property  pDrchased  by  pension  money  received  by  the  daughter  of  a  soldier  Is  not 
exempt    Rept.  of  Atty.  Genl.  (1909)  G64. 

Property  purchased  with  pension  money  ot  the  widow  of  a  soldier  to  not  entitled 
to  esempUon.  Kept,  of  Atty.  Oenl.  (1909),  672,  bat  see  later  opinion,  contra  (1S16), 
8  St  Dept  Kept  614. 

B«al  property  pnrohaMd  wltli  bounty  money  or  pay  of  a  retired  soldier  ot  the 
United  States  Army  Is  not  exempt  from  taxation.    Kept  of  Atty.  Oenl.  (1911)  306. 

Property  pnrehaied  with  money  reeelred  by  a  retired  loldler  Is  exempt  tlie  same 
as  propwty  ot  a  pensions.  Rept  ot  Atty.  Genl.  (1910)  68S,  tdlowlng  People  ex  reL 
Kenny  t.  Rellly  (1899),  41  App.  Dlv.  378,  68  N.  Y.  Supp.  568. 

6.  Bonds  of  tMs  state  or  an;  civil  division  thereof.  {Svbd.  ameixded  by 
L.  1917,  ch.  97,  in  effect  March  28,  1917.) 

Sonroe. — Former  Tax  L.  (L.  1S96,  ch.  90S)  f  4,  subd.  6,  as  amended  by  L.  1S97, 
eh.  80:  originally  revised  from  L.  1892,  ch.  685,  |  7.  The  speciac  exemption  ot 
bonds  issued  under  L.  1903,  cb.  117;  L.  1906,  ch.  469,  and  L.  1907,  ch.  718,  added 
by  the  Board  of  Statutory  Consolidation. 

ConioUdaton'  note. — New  matter  Inserted  to  exempt  the  bonds  therein  men- 
tioned from  taxation  as  now  provided  by  the  acta  therein  epeclfled. 

Amendment  of  1017. — Prior  to  amendment  of  1917,  the  subd.  was  as  follows: 

6.  Bonds  of  thla  atate  to  be  hereafter  Issued  by  the  comptroller  to  carry  out 
the  provisions  of  chapter  seventy-nine  of  the  laws  of  eighteen  hundred  and 
nlnety-^ve,  chapter  one  hundred  and  forty-seven  of  the  laws  of  nineteen  hundred 
and  three,  chapter  tour  hundred  and  sixty-nine  of  the  laws  of  nineteen  hundred 
and  six,  chapter  seven  hundred  and  eighteen  of  the  laws  of  nineteen  hundred  and 
■even,  and  bonds  of  a  municipal  corporation  heretofore  Issued  tor  the  purpose  ot 
paying  up  or  retiring  the  bonded  indebtedness  ot  such  corporation. 

7.  The  real  propert7  of  a  corporation  or  aSHOciation  organized  exclu- 
sively for  the  moral  or  mental  improvement  of  men  or  women,  or  for  re- 
ligioas,  bible,  tract,  charitable,  benevolent,  missionary,  hospital,  infirmary, 
educational,  scientific,  literary,  library,  patriotic,  historical  or  cemetery 
purposes  or  for  the  enforcement  of  laws  relating  to  children  or  animals, 
or  for  two  or  more  such  purposes,  and  used  exclusively  for  carrying  out 
thereuiH>n  one  or  more  of  such  purposes,  and  the  personal  property  of 
any  such  corporation  shall  be  exempt  from  taxation.  But  no  such  cor- 
poration or  association  shall  be  entitled  to  any  such  exemption  if  any  of- 
ficer, member  or  employee  thereof  shall  receive  or  may  be  lawfully  entitled 
to  receive  any  pecuniary  profit  from  the  operations  thereof,  excopt  reason- 
able compensation  for  services  in  effecting  one  or  more  of  such  purposes, 
or  as  proper  beneficiaries  of  its  strictly  charitable  purposes;  or  if  the  or- 
ganization thereof  for  any  such  avowed  purposes  be  a  guise  or  pretense 
for  directly  or  indirectly  making  any  other  pecuniary  profit  for  such  cor- 
poration or  association,  or  for  any  of  its  members  or  employees,  or  if  it 
be  not  in  good  faith  organized  or  conducted'  exclusively  for  one  or  more 
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of  SQch  purposes.  The  real  property  of  any  such  corporation  or  aasoci- 
ation  entitled  to  such  exemption  held  by  it  exclusively  for  one  or  more  of 
such  purposes  and  from  which  no  rents,  profits  or  income  are  derived, 
shall  be  so  exempt,  though  not  in  actual  use  therefor  by  reason  of  the 
absence  of  suitable  building  or  improvements  thereon,  if  the  construction 
of  such  buildings  or  improvements  is  in  progress,  or  is  in  good  faith  con- 
templated by  such  corporation  or  association ;  or  if  such  real  proper^  is 
held  by  such  corporation  or  association  upon  condition  that  the  title  thereto 
shall  revert  in  case  any  building  not  intended  and  suitable  for  one  or  more 
of  such  purposes  shall  be  erected  upon  said  premises  or  some  part  thereof. 
The  real  property  of  any  such  corporation  not  so  used  exclusively  for 
carrying  out  thereupon  one  or  more  of  such  purposes  but  leased  or  other- 
wise used  for  other  purposes,  shall  not  be  exempt,  but  if  a  portion  only 
of  any  lot  or  building  of  any  such  corporation  or  association  is  used  ex- 
clusively for  carrying  out  thereupon  one  or  more  such  purposes  of  any 
such  corporation  or  association,  then  such  lot  or  building  shall  be  so  ex- 
empt only  to  the  extent  of  the  value  of  the  portion  so  used,  and  the  remain- 
ing or  other  portion,  to  the  extent  of  the  value  of  such  remaining  or  other 
portion,  shall  be  subject  to  taxation;  provided,  however,  that  a  lot  or  build- 
ing owned  and  actually  used  for  hospital  purposes,  by  a  free  public  hos- 
pital, depending  for  maintenance  and  support  upon  voluntary  charity, 
shall  not  be  taxed  as  to  a  portion  thereof  leased  or  otherwise  used  for  the 
purposes  of  income,  when  such  income  is  necessary  for,  and  is  actually 
applied  to  the  maintenance  and  support  of  such  hospital,  and  further  pro- 
vided that  the  real  property  of  any  fraternal  corporation,  association  or 
body  created  to  build  and  maintain  a  building  or  buildings  for  its  meet- 
ing or  meetings  of  the  general  assembly  of  its  members,  or  subordinate 
bodies  of  such  fraternity  and  for  the  accommodation  of  other  fraternal 
bodies  or  associations,  the  entire  net  income  of  which  real  property  is  ex- 
clusively applied  or  to  be  used  to  build,  furnish  and  maintain  an  asylum 
or  asylums,  a  home  or  homes,  a  school  or  schools,  for  the  free  education  or 
relief  of  the  members  of  such  fraternity,  or  for  the  relief,  support  and 
care  of  worthy  and  indigent  members  of  the  fraternity,  their  wives,  widows 
or  orphans,  shall  be  exempt  from  taxation,  and  provided  also  that  the  real 
estate  owned  by  a  free  public  library,  situate  outside  of  a  city,  shall  not  be 
taxed  as  to  that  portion  thereof  leased  or  otherwise  used  for  purposes  of 
income,  when  such  income  is  necessary  for  and  actually  applied  to  the 
maintenance  and  support  of  such  library.  Property  held  by  any  officer 
of  a  religious  denomination  shall  be  entitled  to  the  same  exemptions,  sub- 
ject to  the  same  conditions  and  exceptions,  as  property  held  by  a  religious 
corporation.     {Amended  iy  L.  1916,  eh.  411.) 

Sovrw. — Former  Tax  L.  (I-  1996,  ch.  908)  |  4,  subd.  7,  as  amended  by  h.  1897, 
ch.  3T1;  L.  1903,  cb.  204;  L.  1906,  cb.  336;  L.  1907,  cb.  693;  originally  rerliied  from 
manr  prevloue  acta.  Including  L.  1893,  cb.  498,  and  R.  S.,  pt  1,  cb.  13,  tit.  1,  |  4, 
Bubd.  3,  as  amended  by  L.  1983,  cb.  397,  Bubd.  4,  as  amended  by  U  1892,  ch.  713, 
and  subd.  5. 


Digitized 


bjGoogle 


Li.  1909,  cb.  62.  Taxable  property  and  place  ot  taxation.  i  4. 

The  aMendment  of  1887  added  the  proTlslon  In  relation  to  tbe  leaslnc  of  a  lot 
or  building  by  a  tree  public  boapltal. 

The  amendment  of  1B03  added  the  provision  In  relation  to  exemption  of  a  build- 
ing of  a  fraternal  corporation. 

The  amendment  of  1806  added  the  proTlalon  In  relation  to  exemption  on  rerer- 
Blon  of  UUe. 

The  amendment  of  1807  added  the  exemption  of  real  estate  of  free  public  libraries 
In  Tlllases  of  the  third  and  fourth  class. 

The  amendment  of  1916,  extended  the  provision  exempting  property  owned  by  a 
free  llbrarT  formerly  applicable  to  a  Tlllaee  of  the  3rd  or  4th  class  to  such  property 
"situate  outside  ol  a  city." 

Keferenoei. — Exemptions  In  Manhattan  and  The  Bronx.  L.  1882,  ch.  410,  || 
824-824,  ss  amended.  In  Brooklyn.  L.  18S8,  ch.  683,  tIL  32,  |  32,  as  amended 
by  U  1889.  ch.  226,  and  |  33. 

EKeet  of  new  law  on  special  acts. — The  prorlstons  of  this  subdivision  supersede 
and  by  Implication  repeal  tbe  provisions  of  all  special  acts  exemptlns  the  property 
ot  charitable  corporations  and  asBOClatlons  from  taxation.  Matter  of  Hunting- 
ton (1901)  IBS  N.  Y.  399,  61  N.  E.  643. 

Applies  to  Tillage  taxation. — Johnson  Home  v.  Village  of  Seneca  Falls  (1899),  37 
App.  Dfv.  147,  55  N.  Y.  Snpp.  803. 

lUlntenaiioe  of  lamp  district;  obaritable,  eta.  eerporatlon.^The  property  ot 
corporations  or  associations  falling  within  tbe  classlHcatlons  made  by  subdivlBion 
7,  is  exempt  from  payment  of  a  tax  levied  pursuant  to  the  pravisons  ot  artcle  XII 
of  tbe  Town  Law  for  the  establishment  and  maintenance  of  a  lamp  or  lighting 
district.    Rept.  of  Attr.  OenL   (1916)   44. 

Extent  of  exemption. — An  edncatlonal  corporation  is  not  exempt  from  local  taxa- 
tion upon  its  leased  real  estate,  the  rents  ot  which  are  devoted  exclusively  to 
corporate  purposes,  although  Its  charter,  granted  by  special  act  In  1887,  ex- 
pressly exempted  sudh  real  estate  from  local  taxation.  This  is  so  because  the 
provisions  of  this  section  exempting  so  much  of  the  real  estate  ot  educational  In- 
stitutions 'a»  is  used  exclusively  tor  carrying  out  thereupon  one  or  more  ot  tbe 
corporate  purposes,  impliedly  repeals  the  provisions  of  the  special  set  relating  to 
such  exemption.  Pratt  Institute  v.  City  of  New  York  (1906),  183  N.  Y.  161,  76  N.  B. 
1119,  attg.  (1904),  99  App.  Dlv.  G26,  91  N.  Y.  Supp.  136. 

Unltatlon  of  effect  ot  repeal  of  special  exemptions. — The  provision  of  tbe  charter 
ot  the  Roosevelt  Hospital  exempting  its  property  from  taxation,  held  not  to  be 
repealed  by  the  General  Tax  Law,  on  the  ground  that  the  courts  will  not  sssume 
that  the  legislature  exercised  by  implication  its  reserved  power  to  alter  or  repeal  a 
charter,  where  tbe  transfer  of  property,  In  endowment,  was  thus  indirectly  Induced 
by  a  promise  of  an  exemption  from  taxation.  People  ex  rel.  Roosevelt  Hospital 
V.  Raymond  (1909),  194  N.  Y.  189,  87  N.  E.  90.  revg.  (1908),  126  App.  Dlv.  720,  111 
N.  Y.  Supp.  177,  and  distinguishing  Matter  of  Huntington  (1901)  163  N.  Y.  399,  61 
N.  E.  643;  Pratt  Institute  v.  City  of  New  York  (1906),  183  N.  Y.  161;  People  ex  rel. 
Cooper  Union  v.  Qass  (1907),  190  N.  Y.  323,  83  N.  B.  64. 

Pri^erty  held  not  exempt  under  new  law. — A  hall  rented  for  entertainments, — held 
not  exempt.  People  ex  rel.  Csthollc  Union  v.  Ssyles  (1898),  32  App.  Dlv.  203,  63 
N.  Y.  Supp.  66,  attd.  (1897),  167  N.  Y.  S79,  61  N.  B.  1092;  People  ex  rel.  Youiig 
Men's  Ahboc.  v.  Sayles,  (1898),  32  App,  Dlv.  197,  63  N.  Y.  Supp.  67,  aftd.  (1898),  167 
N.  Y.  6TT,  61  N.  B.  1093.  Medical  Boctety,^held  not  exempt.  People  ex  rel.  Medical 
Society  V.  NefT  (1898),  34  App.  Dlv.  83,  63  N.  Y.  Supp.  1077.  Hospital  owned  by 
religious  corporation, — held  not  exempt.  People  ex  rel.  Sisters  ot  Mercy  t.  Nowles 
(1901),  34  Misc.  601,  70  N.  Y.  Snpp.  277.  A  Greek  letter  college  fraternity  house 
used  primarily  as  a  boarding  bouse  for  its  members, — held  not  exempt.    People  ax 
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reL  D.  K.  B.  Society  v.  Lawler  (1902),  74  App.  DIt.  563,  77  N.  Y.  Supp.  840,  rev'g. 
<1901),  S6  Mtac.  B9*,  73  N.  Y.  Snpp.  1082,  affd.  (1»04>,  179  N.  Y.  636.  71  N.  B.  1138. 
Property  bequeathed  to  a  university  organized  under  the  laws  of  a  foreign  state — 
held  not  exempt  People  ez  rel.  Andrews  T.  Cameron  (1910),  140  App.  Dir.  T6, 
124  N.  Y.  Supp.  949,  affd.  (1911).  ZOO  N.  Y.  G85.  94  N.  E.  1097. 

Building  and  lot  belonging  to  Uasonic  Butem  Light  Lodge,  No.  126 — held  not 
exempt.  Rept.  of  Atty.  Genl.  (1910).  Property  of  Oreel«y  Lodge,  No.  69 — held  not 
exempt  Rept  of  Atty.  Oenl.  (1910).  Real  property  of  Elmlra  Lodge  No.  62  of 
Order  of  BlkB— held  not  exempt  Rept  of  Atty.  OenL  (1912)  621.  The  proceeds  of 
crops  raised  on  land  owned  by  tbe  religious  society  of  Friends — held  not  exempt 
People  ex  rel.  Blackburn  t.  Barton  (1906),  63  App.  DIt.  681,  71  N.  Y.  Supp.  933. 

Property  held  exempt  under  new  law. — I^nd  held  by  a  voluntary  unincorpor- 
ated religious  order  tor  charitable  purposes, — held  exempt.  People  ex  rel.  Hlsalon- 
ary  Sisters  t.  RelUy  (1903),  85  App.  DIt.  71,  83  N.  Y.  Supp.  39,  affd.  (1904),  178  N. 
Y.  609,  70  N.  B.  1107.  A  clergy-house  and  mtsslon-houae  annexed  to  a  church  build- 
ing and  used  tn  connection  with  the  charitable  work  of  the  church  corporation 
among  the  poor, — held  exempt  People  ex  rel.  Society  of  Free  Chnrch  t.  Feltner 
(1901),  63  A[v-  DlT.  181,  71  N.  Y.  Supp.  267,  modf.  <1&01),  168  N.  Y.  494.  61  N.  B. 
762,  holding  that  a  rectory  situated  on  an  opposite  comer  was  not  exempt  Landn 
of  hospital  corporation  used  for  care  of  consumptlTe  patients,  held  exempt.  Sana- 
torium V.  Keese  (1906),  112  App.  Dlv.  738,  98  N.  Y.  Snpp.  1088.  The  property  ot 
the  Brooklyn  Masonic  Guild,  held  exempt.  People  iex  rel.  Crook  v.  Wells  (1904), 
179  N.  Y,  257,  71  N.  E.  1126,  roTg.  (1904),  93  App.  DIt.  600.  87  N.  Y.  Supp.  826.  The 
property  of  a  military  school,  although  the  academy  was  leased  to  the  principal^-' 
held  exempt  People  ex  rel.  Trustees  of  Mt  Pleasant  Academy  t.  Metsger  (1904), 
93  App.  DlT.  237,  90  N.  Y.  Supp.  488,  affd.  (1905),  181  N.  Y.  611,  73  N.  B.  1130.  Lin- 
coln Agricultural  School  at  Sonora,  Westchester  County,  owned  by  the  New  York 
Catholic  Protectory,  held  exempt  Rept  of  Atty.  Qenl.,  July  26,  1910.  Real  prop- 
erty owned  by  Wlawaka  Holiday  Hoase,  a  corporation  formed'  under  the  Member- 
ship Corporations  Law  for  tbe  specific  purpose  of  providing  a  summer  home  for 
working  girls,  held  exempt.  Rept  of  Atty.  Qenl.  (1910)  613.  Bequests  to  the 
American  Society  for  the  PreT^itlon  of  Cruelty  to  Animals,  organised  under  L 
1886,  cb.  469,  held  exempt.  People  ex  rel.  Andrews  v.  Cameron  (1910),  140  App. 
DlT.  76,  124  N.  Y.  Supp.  949.  affd.  (1911).  200  N.  Y.  B8B.  94  N.  K.  1097. 

The  property  of  the  voluntary  association  organised  under  the  name  of  the  "Tellu- 
ride  Association,"  the  only  work  of  which  whereTOr  carried  on  Is  the  education  free 
of  coat  of  young  men  of  promise  capable  of  support  as  shown  by  actual  experience, 
each  being  carefully  selected  by  examination  and  vote  after  his  application  has  been 
on  file  and  he  has  been  under  obserratlon  for  at  least  one  year  while  pursuing  a 
course  of  study,  and  the  entire  income  of  which  Is  devoted  to  the  education  of  its 
Btadents  and  their  maintenance  while  being  educated,  except  a  small  percentage  to 
Its  endowment  fund,  held  exempt.  People  ex  rel.  Walcott  T.  Parker  (1814).  84  Misc. 
534.  146  N.  Y.  Supp.  753. 

Lease  of  athletic  grounds  by  educational  Institution. — An  athletic  field  used  by  the 
students  of  a  college  may  be  entitled  to  ex«nptlon  under  subd.  7,  but  not  it  It 
appears  that  such  a  field  is  utilized  by  the  college  corporation  as  a  source  of  pecun- 
iary Income.  People  ex  rel.  Adelphl  College  t.  Wells  (1904).  97  App.  DIt.  312.  99  N. 
Y.  Supp.  757.  affd.   (1906).  180  N.  Y.  634.  72  N.  E.  1147. 

Exemption  of  Hew  York  TTnlvenlty.— The  provisions  of  |  8  of  L.  1893.  cb.  64. 
which  exempt  the  real  estate  occupied  by  the  New  York  UnlTerslty  from  ^xatlon 
was  not  repealed  by  the  Tax  Law,  and  tbe  provisions  of  subd.  7,  of  |  ^,  which 
provide  that  bulIdingB  owned  by  an  educational  corporation  should  he  exempt 
from  taxation  only  so  far  as  they  were  exclusively  used  for  educational  purposes, 
does  not  apply  to  such  university.    People  ex  rel.  N.  Y.  University  v.  Wells  (1004), 
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94  App.  Div.  871,  87  N.  Y.  Supp.  1107.  But  see  Pratt  InBtltuta  t.  City  of  New  York 
(1905),  183  N.  T.  141,  75  N.  B.  1119. 

Ubniy  iwrp«ntioiu  and  educational  InBtttutlons  not  Identical.  Matter  ol  Francla 
(1907),  121  App.  DlV.  129,  106  N.  Y.  Supp.  643,  affd.  (U07),  189  N.  Y.  554,  S2  N.  K. 
1126. 

Ctaapter  0SO  of  tlie  Lawt  of  lt87,  a  ipedal  aot  eMntptlnK  property  owned  1>y  tbe 
■ontdoTD  Home,  a  charitable  corporation,  from  taxation  has  not  been  r^ealed 
either  directly  or  Indirectly,  and  property  purchased  by  Bald  corporation  In  the 
boroaeh  of  The  Bronx  during  the  year  1910  la  not  subject  to  asBeaement  for  street 
ImproTemmta.  Matter  of  Monteflore  Home  t.  Prendergast  (1913),  159  App.  Div. 
644,  144  N.  Y.  Supp.  S63,  affd.  (1914),  211  N.  Y.  45,  106  N.  B.  1590. 

Section  elted  as  to  exemption  of  lands  of  cemetery  asBoclatlouB  from  taxation. 
People  ex  ral.  Buffalo  B.  P.  ASB'n  v.  StiUwell  (190T),  190  N.  Y.  284,  S3  N.  B.  56,  rerg. 
(1907),  119  Am>-  DiT.  913,  104  N.  Y.  Supp.  1137. 

Tomer  <lMlBloni. — The  following  decisions  were  rendered  under  this  subdiTl- 
slon,  but  tor  the  moBt  part  they  are  of  little  aid  In  construing  the  act  of  189^, 
or  this  section,  and  should  all  be  conBldered  with  reference  to  the  principle  thEit, 
onless  specially  exempted  by  law,  property  of  Buch  corporations  IB  taxable  if  organ* 
Ixed  for  profit  or  not  used  exclusively  for  carrying  out  thereupon  one  or  more  of  the 
oblecta  of  the  corporation:  Chegaray  y.  Jenkins  (1860),  3  Sandf.  Super.  Ct.  409, 
aSd.  on  another  point  (1851),  6  N.  Y.  376;  Hebrew  Free  School  Assoc,  t.  Mayor,  etc., 
of  N.  Y.  (1885),  99  Id.  488,  2  N.  B.  399;  Chegaray  v.  Mayor,  etc.,  of  N.  Y.  (1865), 
13  Id.  220;  Church  of  St.  Monica  v.  Mayor,  etc.,  of  N.  Y.  (1887).  13  N.  Y.  St.  Repr. 
308;  People  ex  rel.  Academy  of  Sacred  Heart  t.  Comrs.  of  Taxes  (1875),  6  Hun 
109,  affd.  (1876),  64  N.  Y.  $56;  Washington  Heighu  Church  t.  Mayor  (1880),  20 
Hun  297;  People  ex  rel.  Rorke  v.  ABsesBorB  of  Brooklyn  (1884),  32  Hun  476,  affd. 
(1S85).  97  N.  Y.  648;  Temple  Orove  Seminary  t.  Cramer  (1886),  98  Id.  121;  War- 
dens of  St  James  Church  v.  Mayor,  etc.,  of  N.  Y.,  (1886),  41  Hun  309;  People  ex  rel. 
Seminary  of  Our  Lady,  etc.  v.  Barber  (1886),  42  Id.  27;  Young  Mm's  Christian 
Aesoc  T.  Mayor,  etc.,  of  N.  Y.  (1887),  44  Id.  102;  Ashoc.  of  Colored  Orphans  t. 
Mayor  (1887),  104  N.  Y.  581,  12  N.  B.  £79. 

R.  S..  pt  1,  ch.  13,  tit.  1,  I  4,  as  amended  by  L.  1886,  ch.  136,  Is  as  follows: 
"Brery  poorhouae,  atmshouBe,  house  of  Industry,  and  every  house  belonging  to 
a  company  Incorporated  for  the  reformation  of  offenders,  or  to  improve  the  moral 
condition  of  seamen,  and  the  real  and  personal  property  used  for  such  purposes  be- 
longing  to  or  connected  with  the  same." 

This  provision  is  repealed,  and  superseded  as  to  corporations  by  subd.  7,  pre- 

See  Roosevelt  Hospital  v.  Mayor  (1881),  84  N.  Y.  108,  affg.  (1879),  18  Hun  582; 
Hebrew  Benevolent  ft  Orphan  Asylum  v.  Supervisors  of  Westchester  (1877),  11  Id. 
116;  New  York  Infant  Asylum  v.  Same  (1883).  3X  Id.  116;  People  ex  rel.  Mnller 
V.  AsseBsors  of  Brooklyn  (1883),  93  N.  Y,  308;  People  ex  rel.  SvtIbb  Benev,  Soc.  v, 
Comn.  of  Taxes  (1886),  36  Hun  311. 

8,  Real  property  of  an  incorporated  associatioii  of  present  or  former 
volunteer  firemen  aetnally  and  exclusively  nsed  and  occupied  by  sueh  cor- 
poration and  not  exceeding  in  value  fifteen  thousand  dollars. 

Source. — Former  Tax  L.  (L.  1896,  ch.  9Q8)  |  4,  Bubd.  8;  originally  revised  from 
R.  S..  pL  1.  ch.  13,  UL  1, 1  4,  subd.  10,  as  added  by  L.  1891.  ch.  163. 

Ooniidered.— People  ex  rel.  Haley  v.  Cabill  (1906),  181  N.  Y.  403,  —  N.  E.  — . 

firemen'*  assooiation. — Under  the  statute  exempting  from  taxation  "real  prop- 
erty of  an  incorporated  asBOclation  of  present  or  former  volunteer  Bremen  actually 
and  exclusively  used  and  occupied  by  such  corporation  and  not  exceeding  In  value 
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fifteen  thoasand  dollan,"  property  of  encli  an  aaaoclBtlon  ot  the  value  of  |16,000 
or  less  Is  exempt,  and  the  assessing  oOlcers  hare  no  JnrlBdletlon  over  It.  Blmhurst 
Fire  Co.  V.  CI^  of  New  York  (1914),  213  N.  Y.  87,  lOS  N.  B.  920. 

9.  All  dwellmg-houses  and  lote  of  reli^ous  corporations  while  actually 
used  by  the  officiating  clergymen  thereof,  but  the  total  amount  of  such  ex- 
emption to  any  one  religious  corporation  shall  not  exceed  two  thousand 
dollars.  Such  exemption  shall  be  in  addition  to  that  provided  by  subdi- 
vision seven  of  this  section. 

Sontoe. — Former  Tax  L.  (L.  1S96,  ch.  908)  |  4,  sabd.  9;  originally  revised  from 
R.  S.,  pt  1,  ch.  13,  tit  1,  I  4,  subd.  11,  as  added  by  L.  1392,  ch.  566. 

Property  uied  tor  reUKlom  pnipoies,  owned  by  an  Individual,  to  whom  rent  Is 
paid  for  such  use,  la  not  exempt  from  taxation.    Rapt,  of  Atty.  Oenl.  (1894)  211. 

10.  The  real  property  of  an  agricultural  society  permanently  used  by 
it  for  exhibition  grounds. 

Sources-Former  Tax  U  (L.  1896,  cb.  908)  |  4,  eubd.  10;  originally  revteed  from 
L.  1866,  cb.  183. 

Land!  which  an  arrlcnltural  Molety  holds  by  a  lease  are  not  exempt.  Rept. 
of  Atty.  Genl.  <1S96)  sn. 

11.  The  real  and  personal  property  of  a  minister  of  the  gospel  or  priest 
of  any  denomination  being  an  actual  resident  and  inhabitant  of  this  state, 
who  is  engaged  in  the  work  assigned  to  him  by  the  church  or  denomination 
to  which  he  belongs,  or  who  is  disabled  by  impaired  health  from  the  per- 
formance of  such  duties,  or  over  seventy  years  of  age,  and  the  property 
of  the  widow  of  such  minister  while  she  remains  such  and  is  an  actual 
resident  and  inhabitant  of  this  state,  but  the  total  amount  of  such  exemp- 
tion on  account  of  both  real  and  personal  property,  shall  not  exceed  fifteen 
hundred  dollars.  {SvAd.  amended  by  L.  1916,  ch.  412  and  L.  1917,  ch. 
42,  in  effect  March  9, 1917.) 

Source. — Former  Tax  L.  (L.  1896,  ch.  908)  |  4,  subd.  II;  originally  revleed  from 
B.  8.,  pt.  1.  ch.  13,  m.  1,  f  4,  subd.  8,  as  amended  by  L.  1SS4,  ch.  EST,  and  |  B. 

The  amendmenti  of  1S16,  ISI?  materially  changed  the  subdlvlBlon,  which  formerly 
applied  only  to  a  "minister  regularly  engaged  In  performing  hla  duties  as  such, 
or  permanently  disabled  by  Impaired  health,  or  over  7E  years  of  age." 

Applleatlon. — Weaver  t.  Devendorf  (1846),  3  Den.  117,  was  an  action  against 
aesessors  brought  by  a  minister  of  the  gospel,  whose  taxable  property  was 
valued  at  $1,800,  and  who  claimed  that  he  had  not  be«i  allowed  the  statntory 
exemption,  and  that  the  assessors  had  assessed  his  property  at  a  higher  rate 
than  that  of  other  Inhabitants  of  the  town,  it  appeared  that  the  plalntltTa 
property  exceeded  In  value  the  statutory  limit.  The  court  held  that  the  func- 
tion of  assessors  In  determining  the  value  of  property  was  judicial,  where  such 
value  was  not  ewom  to  as  authorized  by  law,  and  Its  erroneous  exercise  did  not 
render  them  liable  In  damages. 

Liability  ot  atsesMn. — To  enable  a  minister  of  the  goepel  to  maintain  an  action 
against  assessors,  for  assessing  his  property,  and  thereby  subjecting  blm  to  the  pa}- 
ment  ot  taxes,  be  must  show  that  he  la  euch  minister,  and  that  the  value  of  both  his 
real  and  personal  property  doee  not  exceed  11,600.  Prosser  v.  Secor  (1849),  6  Barb. 
607. 

Assessors  held  not  liable  in  damages  for  assessing  a  minister  of  the  gospel 
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having  leaa  than  $1,S00  wortli  of  propertr,  on  the  ground  that  they  had  Juris- 
diction, such  minister  being  a  resident,  and  that  the  act  was  a  Judicial  one. 
Vail  V.  Owen  41864),  19  Barb.  22. 

See  Clark  t.  Norton  (1871),  58  Barb.  436.  affd.  (1874),  E9  N.  Y.  243;  People  ex  lel. 
Weatbrook  v.  Ogdensburg  (1S7S),  48  Id.  390;  Matter  of  Mayor  ot  New  York  (1S14), 
11  Johns.  80. 

When  mlnliter  entitled  to  exemption. — A  minister  ot  the  "Reformed  Chnrcb  In 
America,"  in  good  standing,  withdrawn  from  active  duty  as  such  by  reason  ot  old 
■ce  and  inflrmltr,  hut  engaged  In  no  secular  occupation, — held  entitled  to  the  $1,500 
exemption.    Pwqtie  ex  rel.  Mann  t.  Peterson  (1884),  31  Hun  430. 

Property  ot  clergyman  regularly  engaged  in  his  duties  or  permanently  dis- 
abled iB  exempt,  no  matter  where  be  resides.    Rept.  ot  Atty.  Oenl.  (1903)  226. 

The  property  of  a  minister  of  the  gospel  engaged  In  secular  occupation  discharg- 
ing occasional  duties  as  a  minister  Is  not  regularly  engaged  In  performing  his 
duties  as  such,  and  Is  not  entitled  to  ttae  statutory  exemption  from  taxation.  Rept. 
of  Atty.  (lenl.  (1914)  386,  but  see  later  amendment  ot  subdivision. 

Property  ot  a  minister  is  exempt  from  taxation  to  the  amount  of  |1,500  only 
and  it  he  owns  property  In  two  places  the  assessment  may  be  divided  or  he  may 
elect  to  take  entire  exemption  in  one-place.    R^t.  ot  Atty.  Genl.  (1909)  — . 

Ordained  ministers  teaching  in  theological  aeminaries,  preaching  frequently  and 
holding  ofBclal  positions  in  their  respective  denominations  are  not  exempt  from 
taxation.    Rept  ot  Atty.  Qenl.  (1908)  521;  but  see  later  amendment. 

12,  All  vessels  registered  at  any  port  in  tlus  state  and  owned  by  an 
American  citizen,  or  association,  or  by  any  corporation,  incorporated  under 
the  laws  of  the  state  of  New  York,  engaged  in  ocean  conuneree  between 
any  port  in  the  United  States  and  any  foreign  port,  are  exempted  from 
all  taxation  in  this  state,  for  state  and  local  purposes  i  and  all  such  cor- 
porations, all  of  whose  vessels  are  employed  between  foreign  ports  and 
ports  in  the  United  States,  are  exempted  from  all  taxation  in  this  state, 
for  state  and  local  purposes,  upon  their  capital  stock,  franchises  and  earn- 
inga,  until  and  including  December  thirty-first,  nineteen  hundred  and 
twenty-two, 

Bonroe. — Former  Tax  L.  (U.  1896,  ch.  908)  f  4,  snbd.  12;  originally  revised  from 
U  1881,  ch.  433.  as  amended  by  L.  1892,  ch.  661. 

Tessels;  when  taxable. — Vessels  are  not  taxable  in  states  where  they  are  for 
the  time  being  employed,  other  than  that  ot  the  home  port.  Hays  v.  Pacific  Mail 
S.  8.  Co.   (1854),  17  How.   (U.  S.)   596. 

It  seems,  that  ships  at  sea,  regiatered  at  a  port  within  this  state,  and  con- 
seqnently  having  no  situs  elsewhere,  are  Justly  taxable  to  the  resident  owner. 
-People  ex  rel.  Hoyt  v.  Comrs.  of  Taxes  (1861),  23  H.  Y.  224,  rerg.  (1860),  33  Barb. 
116. 

The  fact  that  a  vessel  is  enrolled  as  a  coaster  at  a  port  other  than  that  where 
she  Is  regularly  registered  does  not  make  her  subject  to  taxation  at  the  port 
ot  such  enrollment.    Morgan  v.  Parbam  (1872),  IS  Wall.  4T1. 

The  personal  property  of  a  steamship  company  of  this  state,  permanently  lo- 
cated in  Its  business  out  of  the  state, — held  exempt  from  taxation  here,  and 
not  to  be  valued  In  the  assessment  as  part  of  ita  capital  stock.  People  ex  rel. 
Padflc  Mall  S.  S.  Co.  v.  Comrs.  of  Taxes  (1873),  16  How.  Pr.  316. 

The  sltns  for  purposes  ot  taxation  ot  sea-going  vessels  is  the  port  where  they 
are  registered  under  the  laws  ot  the  United  States  as  their  home  port,  withont 
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regard  to  the  place  of  their  employment.    People 
Comw,  of  Taxea  (1871),  68  N.  Y.  242,  affg.  (1874),  ] 

13.  A  bond,  mortgage,  note,  contract,  account  or  other  demand,  be- 
longing to  any  person  not  a  resident  of  this  state,  sent  to  or  deposited  in 
this  state  for  collection;  the  prodscts  of  another  state,  owned  by  a  non- 
resident of  this  state  and  consigned  to  bis  ^i:ent  in  this  state  for  sale  on 
commission  for  the  benefit  of  the  owner;  moneys  of  a  nonresident  of  this 
state,  under  the  control  or  in  the  possession  of  his  agent  in  this  state, 
when  transmitted  to  snch  agent  for  the  purpose  of  investment  or  other- 
wise. 

Bonroe. — Former  Tax  L.  (L.  1906,  ch.  908)  |  f,  aubd.  13;  orlglnallr  rerUed 
tram  R.  S.,  pt.  1,  cb.  13,  UL  2,  |  6,  ae  amended  by  L.  18tl,  ch.  176. 

Exemptloa  appUe*  to  securlttea  left  here  wltb  the  agent  of  the  owner  for  col- 
lection. WilllamB  V.  Saperrifloni  of  Wayne  (1879),  78  N.  Y.  Gfll.  FundB  cent 
here  tor  Inreatment  are  not  taxable.  People  ex  rel.  Ferrer  t.  Comra.  of  Taxes 
(1886),  42  Hun  660.  Contracts  for  the  sale  of  land  In  the  hands  of  a  realdont 
agent  are  not  taxable.  Lord  v.  Arnold  (1864),  IS  Barb.  104.  See  also  Board- 
man  T.  SuperrlBors  of  Tompkins  (1881),  86  N.  Y.  369;  People  ex  rel.  Smith' v. 
Comrs.  of  Taxes  (1886).  100  Id.  215,  3  N.  E.  86. 

Xxemptlou  doei  not  apply  to  debts  due  nonresidents  (or  the  sale  of  real  estate 
within  the  state.  In  the  hands  of  an  agent.  People  ex  rel.  Young  t.  Wtllls  (1892), 
133  N.  Y.  383,  31  N.  B.  226.  Nor  to  assets  In  the  hands  of  an  administrator  of  a 
resident  ot  Scotland,  such  aseets  consisting  ot  debts  dne  on  bond  and  mortgage 
here,  the  residuary  legatees  being  residents  of  this  state.  People  ex  rel.  Coch- 
rane V.  Coleman  (1891),  128  N.  Y.  G24,  28  N.  E.  466.  Nor  to  drafts  upon  a  foreign 
■corporation  doing  business  wlthtn  the  state.  People  ex  rot.  International  Banking 
Corp.  T.  Raymond  (1907).  117  App.  DIt.  62.  102  N.  Y,  Supp,  86,  affg.  (1906).  62 
Misc.  194,  102  N.  Y.  Supp.  84.  attd.  (1907),  188  N.  Y.  661,  SO  N.  B.  1117. 

14.  The  deposits  in  any  bank  for  savings  which  are  due  depositors,  the 
accnmulations  in  any  domestic  life  insurance  corporation,  held  for  the 
exclusive  benefit  of  the  insured,  other  than  real  estate  and  stocks,  now  liable 
for  taxation;  the  accumulations  of  any  incorporated  co-operative  loan 
association  upon  the  shares  of  such  ssBociation  held  by  any  person;  cer- 
tificates of  investment  or  other  evidences  of  iudebtedne^,  tt^ether  with 
any  accumulations  thereon,  issued  by  any  investment  company  organized 
pursuant  to  the  provisions  of  article  seven  of  the  banking  law  and  actually 
exercising  the  powers  conferred  by  both  subdivisions  two  and  four  of  sec- 
tion two  hundred  and  ninety-three  of  the  banking  law ;  and  personal  prop- 
erty of  any  corporation,  person,  company  or  association  transacting  the 
business  of  fire,  casualty  or  surety  insurance  in  this  state  equal  iu  value 
to  the  unearned  premiums  required  by  the  laws  of  this  state,  or  the  regula- 
tions of  its  insurance  department,  to  be  charged  as  a  liability.  {Amended 
by  L.  1917,  ch.  707,  in  effect  June  1,  1917.) 

Sonree. — Former  Tax  L.    (L.  1896,  ch.  90S)    {  4,  subd.  14.  as  amended  by  L. 

1901,  ch.  618;   originally  revised  from  L.  1857.  ch.  46S,  I  4;   L.  1892,  ch.  689.  | 

187,  as  amended  by  L.  1894.  ch.  70G. 

The  amendment  of  IMl  adding  the  exemption  of  property  oqubI  In  value  to 

-.unearned  premiums  supersedes  Nat.  Surety  Co.  v.  Peltner  (1901),  166  N.  Y.  129, 
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wblcb  held  that  the  unearned  premluma  of  a  aurety  company  are  not  dednctahle 
as  debt«. 

The  amendment  of  1917  added  certificates  of  InTestment,  etc.,  ol  inTeetmeat  com- 
panlea  under  |  293  of  the  banking  law. 

Depoilti  are  exempt  to  the  banh.  People  ex  rel.  Ithaca  Savings  Bank  t.  Beera 
(1883),  67  How.  Pr.  219.  And  also  to  depoaltors.  People  ex  rel.  Hermance  t 
Dederick  (1899),  158  N.  T.  *14,  53  N.  E.  163,  attg.  (1898),  3B  App.  D!t.  29.  B4 
N.  y.  Snpp.  619. 

Saiplni  of  uTlaKa  hank  la  exempt  under  thla  subdivision.  People  ex  rel.  New- 
bnrgh  Bank  T.  Peck  (1898),  167  N.  Y.  61.  51  N.  B.  412,  affg.  (1898),  32  App.  DIv. 
624,  S2  M.  Y.  Supp.  2B9.    But  aee  |  189,  ipoat.  taxing  It  for  atate  porposea. 

15.  Moneys  collected  in  the  course  of  the  bosinesa  of  any  corporation, 
association  or  society  doing  a  life  or  casaalty  insurance  basiness  or  both, 
upon  the  co-operative  or  assessment  plan,  and  which  are  to  be  used  for 
the  payment  of  assessments,  or  for  death  losses  or  for  benefits  to  disabled 
members. 

Sovroe.— Former  Tax  L.  (L.  1896,  eta.  908)  |  4,  aubd.  16;  originally  rerlaed 
from  L.  1884,  ch.  363,  {  1. 

16.  The  owner  or  holder  of  stock  in  an  incorporated  company  liable 
to  taxation  on  its  capital,  shall  not  be  taxed  as  an  individual  for  such 
stock. 

Soatee.— Former  Tax-L.  (L.  1896,  ch.  908)  |  4,  aubd.  16;  originally  rertsed  from 
R.  S.,  pt  1.  ch.  13.  Ut.  1,  I  7. 

Cetporatlon  owning  itoek  exempt  aame  aa  Individual.  People  ex  rel.  Brooklyn 
Traction  Co.  v.  Board  of  ABseaaora  (1894),  81  N.  Y.  St.  Rep.  480.  30  N.  Y.  Supp. 
448;  People  ex  rel.  Keppler  v.  Barker  (1897).  22  App.  Dlv.  120,  47  N.  Y.  Supp.  968, 
affd.  (1898),  155  N.  Y.  661,  49  N.  E.  1102. 

17.  The  personal  property  in  excess  of  one  hundred  thousand  dollars 
of  a  mutual  life  insurance  corporation  incorporated  in  this  state  before 
April  tenth,  eighteen  hundred  and  forty-nine. 

Sonrce.— rormer  Tax  L.  (L.  1886,  ch.  908)  |  4,  aubd.  17. 

18.  Property  real,  from  which  no  income  is  derived,  and  personal 
property,  situated  within  any  city  of  the  first  class  and  belonging  to  the 
medical  society  of  any  county,  which  county  is  either  wholly  or  partly 
within  such  city  and  which  society  was  heretofore  incorporated  under  the 
provisions  of  chapter  ninety-four,  laws  of  eighteen  hundred  and  thirteen 
entitled  "An  act  to  incorporate  medical  societies  for  the  purpose  of  regu- 
lating the  practice  of  physic  and  surgery  in  this  state,"  provided  that  mich 
property  is  used  for  the  purposes  of  such  a  society  and  not  otherwise,  and 
provided  that  such  exemption  of  property  for  any  society  in  the  counties 
of  Kii^s  or  New  York  shall  not  exceed  one  hundred  and  fifty  thousand 
dollars,  and  in  any  other  county  affected  hereby  shall  not  exceed  fifty 
thousand  dollars. 

Sonrce. — Former  Tax  L.  (L.  1896,  ch.  908)  |  i,  aabd.  18,  aa  added  by  L.  1903, 
ch.  199. 

19.  Proper(7  real  from  which  no  rent  is  derived  and  personal  property, 
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situated  within  any  city  of  the  first  class  and  belonging  to  any  incorpo- 
rated pharmaceutical  society  of  any  county  which  is  either  wholly  or 
partly  within  such  city,  which  society  has  heretofore  been  or  may  here- 
after be  authorized  and  empowered  by  act  of  the  l^islatnre  to  establish 
and  which  has  established  or  may  hereafter  establish,  a  college  of  pharmacy 
in  such  city ;  provided  that  such  property  is  used  for  the  purposes  of  such 
college  and  not  otherwise,  and  provided  also  that  the  exemption  of  such 
property  for  any  society  in  the  counties  of  Kings  and  New  York  shall  not 
exceed  one  hundred  tiiousand  doUars,  and  in  any  other  county  affected 
hereby  shall  not  exceed  fifty  thousand  dollars. 

Sontee. — Former  Tax  I..  (L.  1896,  ch.  908)  |  4,  anbd.  19,  as  added  bj  L.  1905, 
ch.  446. 

20.  The  commissioners  of  the  sinking  fund  or  other  chief  financial 
board  of  any  city  of  the  first  class,  may,  in  tfa^r  discretion,  by  resolution, 
exempt  from  taxation  for  local  pnrposes  the  real  and  personfd  property, 
or  any  part  of  it,  of  a  corporation  or  association  organized  to  maintain  an 
academy  of  music,  if,  in  the  opinion  of  such  board,  the  interests  of  such 
city  require  the  maintenance  of  such  academy  of  music,  and  it  shall  appear 
that  the  property  so  exempted  represents  or  was  purchased  with  the  pro- 
ceeds of  popular  or  general  subscription  for  the  erection  of  su(A  academy 
of  music.  No  property  of  such  corporation  or  association  shall  be  exempt, 
except  the  real  property  consisting  of  such  academy  of  music  and  the  fur- 
niture thereof,  or  personal  property  so  subscribed  and  held  for  the  purpose 
of  constructing  snch  academy  of  music.  No  such  exemption  shall  be  made 
for  any  year  unless  it  shall  appear  that,  during  the  preceding  year,  the 
corporation  or  association  has  not  earned  a  net  annual  income  upon  the 
net  cost  of  such  academy  and  the  furniture  thereof. 

flonroe.— Former  Tax  1..  (L.  1896,  ch.  98)  |  4,  Bubd.  7-a,  as  added  by  L.  1907, 
ch.  478. 

21.  Household  furniture  and  personal  effects  to  the  value  of  one  thou- 
sand dollars.     (8uhd.  added  by  L.  1912,  ch.  267.) 

§  5.  Taxation  of  lands  sold  or  leased  by  the  state. — All  lands  which 
have  been  sold  by  the  state,  although  not  conveyed,  shall  be  assessed  in 
the  same  manner  as  if  such  purchaser  were  the  actual  owner.  Improve- 
ments not  acquired  by  the  state  but  situate  on  laud  purchased  by  the  state 
shall  be  assessed  to  the  owner  thereof.  "Where  land  is  leased  by  the  state 
such  leasehold  interest,  except  in  cases  where  by  the  terms  of  the  lease  the 
state  is  to  pay  the  taxes  imposed  upon  the  property  leased,  shall  be  assessed 
to  the  lessee  or  occupant  in  the  tax  district  where  the  land  is  situated. 
(Amended  by  L.  1916,  ch.  323,  §  2.) 

Sonroe. — Former  Tax  L.  (L.  1896,  ch,  908)  |.5,  as  amended  by  L.  1897,  ofa.  443; 
orlglaaUy  rerlsed  from  R.  S.,  pt.  1,  cb.  13,  tit.  1,  |  6.  Tbe  exception  was  added  by 
amendment  of  1897. 

The  amendment  of  1SI6  added  tbe  second  sentence. 
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§  6.  The  assesameat  of  real  and  petwnal  property, — All  real  and  peraonal 
property  subject  to  taxation  shall  be  assessed  at  the  foil  value  thereof,  pro- 
vided, however,  that  the  owner  of  personal  property  shall  be  allowed  a 
deduction  from  the  full  value  of  all  his  taxable  personal  property  to  the 
extent  of  the  just  debts  owing  by  him  but  no  such  deduction  shall  be  allowed 
by  reason  of  the  indebtedness  of  the  owner  contracted  or  incurred  in  the 
purchase  of  nontaxable  property  or  securities  owned  by  him  or  held  for 
his  benefit,  nor  for  or  on  account  of  any  indirect  liability  as  surety,  guaran- 
tor, indorser  or  otherwise,  nor  for  or  on  account  of  any  debt  or  liability  con- 
tracted or  incurred  for  the  purpose  of  evading  taxation,  (Amended  by 
L.  1914,  ch.  277.) 

Sonree. — Former  Tax  L.  <L.  1896,  cfa.  908)  f  6;  orlgtnallj  rerlaed  tram  R.  8.,  pt. 
1,  cb.  13,  Ut.  2,  i  9,  subd.  4,  as  amended  by  L.  1892,  cb.  203. 

The  amendmeBt  of  1914  amrmatlvely  statoB  the  rlgbt  to  a  deduction  of  Just  debts. 

ConiUtnUonal.— People  ex  rel.  Bljur  v.  Barker  (1S98),  ISG  N.  T.  330,  49  N.  E.  940, 
aCg.  (1898),  21  App.  DIt.  480,  48  N.  Y.  Supp.  641. 

Deduction  not  allowed  on  account  of  debts  Incurred  In  purchase  of  property 
Imported  and  In  original  packages.  Id.  Nor  In  the  purchase  of  a.  good  will  of  a 
baslneas.  People  ex  rel.  Cornell  8.  Co.  t.  Dledertck  (1900),  161  N.  Y.  19B,  5E  N.  B. 
927.  Nor  In  purchase  ofa  stock  exchange  seat,  which  Is  nontaxable.  People  ex  rel. 
Slade  T.  Comrs.  of  Taxes  (1907),  G3  MIbc.  336,  104  N.  T.  Snpp.  7G6.  Nor  contingent 
IlaUlttiea,  such  as  unearned  premiums  held  as  reinsurance  reserve  by  surety  com- 
pany. People  ex  rel.  National  Surety  Co.  v.  Feltner  (1901),  166  N.  Y.  129,  E9 
N.  B!.  781. 

Sednotlon  allowed  lor  purchase  by  coriioratEou  of  stock  of  another  domestic 
corporation,  taxable  on  Its  capital.  People  ex  rel.  Keppler  t.  Barker  (1897),  22 
App.  Dlv.  120,  47  N.  Y.  Supp.  968,  affd.  (1898).  1E5  N.  Y.  661,  49  N.  B.  1102. 

The  amount  of  an  eitstlng  Indebtedness  on  bonds  and  mortKaKes  Issued  by 
railroads  which,  by  statute,  were  merged  Into  a  new  company  liable  for  the  debts 
of  the  merged  railroads,  which  were  dissolved  except  tor  special  purposes,  itaonld 
be  deducted  from  the  property  ot  the  new  company  liable  to  taxation.  People  ex  rel. 
Hetropolltan  Street  Ry.  Co.  v.  Barker  (1907),  121  App.  Dlv.  661,  106  N.  Y.  8upp.  336, 
affd.  (1910),  200  N.  Y.  509,  93  N.  E.  378. 

§  7.  When  property  of  nonresidenta  is  taxable, — 1.  Nonresidenta  of  the 
state  doing  business  in  Ac  state,  either  as  principals  or  partners,  shall  be 
taxed  on  the  capital  invested  in  such  business,  as  personal  property,  at  the 
place  where  such  business  ia  carried  on,  to  the  same  extent  as  if  they  were 
residents  of  the  state. 

2.  The  personal  property  of  nonresidents  of  the  state  having  an  actual 
situs  in  the  state,  and  not  forming  a  part  of  capital  invested  in  business  in 
the  state,  shall  be  assessed  in  the  name  of  the  owner  thereof  for  the  purpose 
of  identification  and  taxed  in  the  tax  district  where  such  property  is  situ- 
ated, unless  exempt  by  law.  This  subdivision  shall  not  apply  to  money, 
or  n^otiable  collateral  securities,  deposited  by,  or  debts  owing  to,  such 
nonresidents  nor  shall  it  be  construed  as  in  any  manner  modifying  or 
changing  the  law  imposing  a  tax  on  real  estate  mortgage  securities. 

Sonree, — Former  Tax  L.  (L.  1896,  ch.  908)  |  7,  as  amended  by  L.  1906,  ch.  248, 
which  added  the  second  subdivision;  originally  revised  from  L.  1866,  cli.  37. 


Digitized  by  L.iOOQIC 


t  ^■  Taxable  propertjr  and  place  of  tazatloD.  !>.  IBM,  cb.  S2. 

ConttltaUonal.— Duer  t.  Small  (1S59).  4  Blatcbt.  263;  Brown  t.  Houiton  (18S6), 
114  U.  S.  633,  29  L.  «d.  2GT,  6  Sup.  Ct  1091;  New  Orleans  v.  Stempel  (1899),  176 
Id.  309,  317,  44  L.  ed.  174,  20  Snp.  Ct  110. 

DolBK  bnilneH;  wbat  oonititntct. — ^Tbe  statute  was  Intended  to  reach  the 
capital  of  nonresldentB  employed  here  In  contlnuons  trade,  and  not  property  sent 
here  onlj  to  market  for  sale.  People  ei  rol.  The  Parker  Mills  t.  Comrs.  of  Taxes 
<1861),  23  N.  Y.  242;  People  ex  rel.  Bank  of  Montreal  t.  Comrs.  of  Taxes  (1874), 
69  Id.  40;  People  ex  rel.  Bay  SUte,  etc,  Co.  v.  McLean  (1880),  SO  Id.  264;  McLean 
r.  Jephson  (1890),  123  Id.  142,  2&  N.  E.  40S,  9  L.  R.  A.  492;  People  ex  rel.  Arm- 
strong Cork  Co.  V.  Barker  (189S),  167  Id.  169,  61  N.  B.  1043;  People  ex  rel.  Crane 
Co.  T.  Feltner  (1900),  49  App.  Dlr.  IDS,  62  N.  T.  Supp.  1107.  Where  the  evidence 
shows  a  plain  Intent  to  establish  a  continuous  business,  the  nonresident  Is  taxable. 
People  ex  rel.  Carey  Mfg.  Co.  v.  Comrs.  of  Taxes  (1902),  39  Misc.  282,  79  N.  Y. 
Supp.  486.  A  foreign  corporation  carrying  on  a  merely  transitory  business  Is 
not  taxable  under  this  section.  People  ex  rel.  Ooets  Silk  Mfg.  Co.  t.  Wells  (1903), 
42  Misc.  86,  86  K.  Y.  Supp.  633.  aRd.  (1904),  93  App.  DIt.  613,  87  N.  Y.  Supp. 
1144.  Honey  temporarily  on  deposit  for  pajrlng  dividends  and  the  maintenance 
of  an  (rfnee  tor  directors'  meetings  does  not  sublect  foreign  corporation  to  taxation 
under  this  section.  People  ex  rel.  Dives-Pelican  Co.  t.  Feltner  (1902),  77  App. 
DlT.  189,  7S  N.  Y.  Supp.  1017.  A  foreign  banking  corporation  baying  a  large 
offlce  In  the  city  of  New  York,  where  foreign  bills  of  exchange  are  sold  and  drafts 
are  paid.  Is  In  business  tn  the  state.  People  ex  rel.  Intemiitlonal  Banking  Corpora- 
Uon  T.  R^mond  (1907).  117  App.  Dlr.  62,  102  N.  Y.  Supp.  86,  affd.  (1907),  488 
N.  Y.  561.  SO  N.  B,  1117.  A  nonresIdMit  dealer  In  foreign  pictures  maintatnlng  a 
place  for  the  sale  of  pictures  and  keeping  a  bank  account  sufBcient  for  current 
expenses  in  the  city  of  New  York  are  taxable  within  the  state.  People  ex  reL 
Durand-Roel  t.  WMa  (1903).  41  Misc.  144,  83  N.  Y.  Supp.  936,  affd.  (1904),  92 
App.  DiT.  622,  87  N.  Y.  Supp.  1114.  A  foreign  corporation  Is  doing  business  within 
the  state  and  liable  to  taxation  under  this  section  where  it  Is  continuously  engaged, 
within  the  state,  in  the  importation  and  sate  of  foreign  goods,  and  maintains  an 
office  In  the  city  of  New  York,  at  which  the  proceeds  of  the  sales  of  Its  goods  are 
recdved  and  out  of  which  all  of  the  expenses  of  the  bnsiness  In  this  country  are 
paid,  the  surplus  only  being  remitted  to  the  home  offlce  at  convenient  periods. 
People  ex  rel.  Farcy  it  Oppenhelm  v.  Wells  (1906).  183  N.  Y.  264,  76  N.  B.  24. 

Capital  iDTestcd  in  bnsineis. — No  bard  and  fast  rule  can  be  laid  down  for  the 
determination  as  to  what  conatltutee  capital  Invested  in  business  within  the 
meaning  of  this  section.  The  fundamental  element  Is  the  Intent  of  the  party  as 
gathered  from  the  nature  and  character  of  the  business  carried  on,  the  method  oC 
Its  conduct  and  the  declarations  of  the  parties  In  connection  th^wlth.  The 
circumstances  of  each  case  must  be  considered  la  arriving  at  a  conclusion  therein. 
People  ex  rel.  Tower  Co.  v.  Wells  (1904),  98  App.  Dlv.  82,  90  N.  Y.  Supp.  313,  affd. 
(1905).  182  N.  Y.  663.  76  N.  E.  1132.  A  seat  in  a  New  York  Stock  Exchange  is  not 
personal  property  and  is  not  taxable  when  owned  by  a  nonresident,  although  the 
value  thereof  may  be  considered  as  capital  Invested  In  business  within  this  state. 
People  ex  rel.  Lemmon  v.  Feltner  (1901).  16T  N.  Y.  1,  60  N.  B.  266,  aCg.  (1900),  66 
App.  Dlv.  280.  67  N.  Y.  Supp.  893. 

Application  at  section. — Applies  to  deposits  with  snperlntendent  of  Insurance 
British  Com.  Life  Ins.  Co.  v.  Comrs.  of  Taxes  (1866).  31  N.  Y.  32;  Smyth  t. 
International  Life  Assurance  Co.  (1868),  36  How.  Pr.  126^  Credits  and  bills 
receivable  for  goqds  sold  In  the  state.  People  ex  rel.  Yellow  Pine  Co.  v.  Barker 
(1897),  23  App.  Dlv.  624,  IS  N.  Y.  Supp.  552.  affd.  (1898),  156  N.  Y.  665,  49  N.  E. 
1103;  People  ex  rel.  Armstrong  Cork  Co.  t.  Barker  (1S98).  167  N.  Y.  169,  51  N.  B. 
1043;  People  ex  rel.  Burke  v.  Wells  (1906),  184  N.  Y.  276,  77  N.  B.  19,  aftg.  £1906), 
107  App.  Div.  15,  96  N.  Y.  Supp.  100.    Property  of  nonresident  placed  In  a  tmat 
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oompanr.  Income  to  be  paid  to  the  settler  and  another.  People  ei  rel.  Van  Norden 
Trust  Co.  T.  WellB  (1B07),  118  App.  Dlv.  381,  103  N.  Y.  Supp.  874,  affd.  (1908), 
192  N.  Y.  652,  35  N.  E.  1114.  Doee  not  apply  to  property  sent  here  only  to  market 
for  sale.  People  ex  rel.  Parker  Mills  Co.  t.  Comrs.  ol  Taxes  (1861),  21  N.  Y.  243. 
Nor  to  money  constantly  subject  to  draft  of  foreign  house.  People  ex  rel.  Bank  of 
Montreal  ▼.  Comrs.  of  Taxes  (1874),  69  N.  Y.  40.  Nor  to  the  agent  of  a  foreign  cor- 
poraUon.  McLean  t.  Jepbson  (1890),  123  N.  Y.  142,  25  N.  B.  409,  9  L.  R.  A.  493. 
Nor  to  goods  iitored  here  for  sale  the  proceeds  of  the  sales  being  transmitted  to  a 
foreign  principal.  People  ex  rel.  Sherwln-Wllllams  Co.  v.  Barker  (1896),  5  App. 
DiT.  246.  39  N.  Y.  Bupp.  lEl,  affd.  (1896).  149  N.  Y.  623,  44  N.  E.  1128.  Nor  to  a  seat 
In  the  Stock  Elxchange.  People  ex  rel.  Lemmon  v.  Feltner  (1900),  56  App.  Dlv.  2S<t, 
57  N.  y.  Supp.  893,  affd.  (1901),  167  N.  Y.  1,  60  N.  B.  865.  Nor  to  securttles  consti- 
tuting part  of  a  trust  fund  where  two  of  the  three  trustees  are  nonresidents,  al- 
though they  represent  Investmmts  In  the  state.  People  v.  Comrs.  of  Taxes  (1891), 
42  N.  Y.  St.  Rep.  449,  17  N.  Y.  Supp.  923. 

Dednotloui. — ^The  amount  of  Indebtedness  to  be  deducted  Is  to  be  ascertained 
wltb  reference  to  the  wbole  personal  estate.  People  ex  rel.  Barney  t.  Barker  (1897), 
16  App.  Dlv.  266,  44  N.  Y.  Supp.  718.  affd.  (1897),  164  N.  Y.  762,  49  N.  B.  1102; 
Same  v.  Same  (1898),  36  App.  Dlv.  486,  64  N.  Y.  Supp.  848,  afld.  (1899),  159  N.  Y. 
569,  54  N.  E.  1093. 

Under  Laws  1855,  ch.  37,  taxing  the  capital  of  nonresident  persons  and  aaB<K 
datlons  Invested  In  bustnees  In  this  state,  no  deduction  of  tax  from  the  enm  so 
Invested  Is  permitted.  People  ei  rel.  T.  W.  Co.  v.  Barker  (1894),  141  N.  Y.  118, 
3S  N.  E.  1973,  alfg.  (1894),  72  Hun  638,  36  N.  Y.  Supp.  394.  The  property  of 
foreign  corporations  Invested  In  this  state  is  taxable  under  the  act.    Id. 

in  determining  the  sums  Invested  in  business  In  this  state  by  a  foreign  corpora- 
tion for  tbe  purpose  of  taxation  under  Laws  1865,  ch.  37,  where  It  bas  purchased 
property  here  which  it  has  not  paid  for  In  full,  the  amount  rranalnlng  unpaid 
should  be  deducted  from  tbe  value  of  such  property.  People  ex  lel.  Milling  Go.  v. 
Barker  (1895),  147  N.  Y.  31.  41  N.  B,  435,  revg.  (1895),  86  Hnn  148,  33  N.  Y. 
Supp.  321.  But  stock  Issued  by  tbe  corporation  In  payment  for  property  Is  not  a 
debt  whlcb  may  be  so  deducted.    Id. 

A  nonresident  special  partner  taxed  on  his  contribution  to  the  firm  under  Laws 
1866,  cb.  37,  I  1,  not  being  personally  liable  for  the  firm  debts.  Is  not  entitled  to 
a  deduction  of  the  firm  obligations  although  Incurred  for  the  purchase  of  non- 
taxable property,  where  the  drm  Is  solvent  and  the  special  capital  unimpaired. 
People  ex  rel.  Bird  v.  Barker  (1895),  146  N.  Y.  339,  39  N.  E.  1065. 

The  relation  of  a  savings  bank  to  its  depositors  Is  that  of  debtor  and  creditors, 
and  In  assessing  a  foreign  savings  bank,  upon  stock  of  New  York  bank,  held  by  It, 
the  amount  of  liability  to  Its  depositors  shall  be  deducted  from  Its  assets. 
People  ex  rel.  Bridgeport  Savings  Bank  v.  Barker  (1896),  17  Misc.  180,  40  N.  Y. 
Supp.  1001,  affd.  (1896),  6  App.  Dlv.  356,  39  N.  Y.  Supp.  683,  revd.  (1897),  152  N.  Y. 
417,  46  N.  B.  876. 

Deduction  of  debts  of  foreign  corporation  not  made  where  such  debts  bear  no 
relation  to  the  assets  of  the  corporation  In  this  state.  People  ex  r^.  Dunlap's 
Express  Co.  v.  Raymond  (1907),  64  Misc.  330,  105  N.  Y.  Supp.  1007. 

Vo  pcnonal  liability  Is  Imposed  on  a  nonresident.  Only  tbe  property  is  liable, 
and  may  be  proceeded  against  by  a  proceeding  in  rem.  City  of  N.  Y.  v.  McLean 
(1902).  170  N.  Y.  374,  63  N.  E.  380.  Otherwise  the  statute  would  be  unconstitutional. 
Id.  The  fact  that  the  commissioners  of  the  city  of  New  York  are  vested 
with  Jurisdiction  over  tbe  subject  matter  of  the  property  of  a  foreign  corporation 
for  the  purpose  of  taxation  necessarily  Implies  tbe  right  of  such  corporation  to 
appear  before  the  assessing  officers  for  the  purpose  of  securing  as  low  an  assess- 
ment as  tbe  facts  may  warrant  and  such  appearance  should  not  and  cannot  result 
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In  a  snlmtlBBion  to  the  penalty  ot  a  personal  Judgment  whlcb  under  tbe  law  is 
appllcabla  only  to  resldenta.  The  Jurisdiction  of  the  awwaeorH  la  ot  the  property 
and  not  of  the  person,  and  the  enforcement  of  a  tax  aKalnst  a  nonresident  must 
be  In  a  proceeding;  in  rem.  Cltj'  of  New  York  v.  Mason-Au  M.  C.  Co.  (1909),  64 
UlB/D.  405,  119  N.  ¥.  Supp.  472. 

AMcssntent  of  penoaal  proper^  tsz  on  rolling  itook  of  forelKB  laUroad  eompanr 
should  be  made  tn  the  tax  district  where  tbe  principal  otilce  or  place  of  business  of 
eald  company  Is  located.    Kept  of  Atty.  Oenl.  (1910)  S63. 

Ksnner  of  siMBSlnK  Arm. — Where  all  tbe  members  are  nonrestdents,  it  is  not 
neceesary  to  Insert  In  the  roll  the  tndirldual  names  of  the  partners.  The  assess- 
ment may  be  made  In  the  partnership  name.  People  ex  rel.  Dufour  t.  Wells 
(1903),  8G  App.  Dly.  440.  83  N.  Y.  Supp.  387,  aftd.  (1904),  177  N.  Y.  686,  TO  N.  E. 
1106. 

§  8.  PUoe  of  taxation  of  property  of  nsidents. — Every  person  ahsll  be 
taxed  in  the  tax  district  where  he  resides  when  tlie  assessment  for  taxation 
is  made,  for  all  personal  property  owned  by  him,  or  under  his  control  as 
a^rent,  trustee,  guardian,  executor  or  administrator.  Whert  taxable  per- 
sonal property  is  in  the  possession  or  under  the  control  of  two  or  more 
agents,  trnstees,  guardians,  executors  or  administrators  residing  in  dif- 
ferent tax  districts,  each  shall  be  taxed  for  an  equal  portion  of  the  value 
{}f  such  property  so  held  by  them.  Bents  reserved  in  any  lease  in  fee  or 
for  one  or  more  lives  or  for  a  term  more  than  twenty-one  years  and  charge- 
able upon  real  property  within  the  state,  shall  be  taxable  to  tbe  person 
entitled  to  receive  the  same,  as  personal  property  in  the  tax  district  where 
such  real  property  is  situated,  at  a  principal  sum,  the  interest  of  which  at 
the  legal  rate  per  annnm  shall  produce  a  sum  equal  to  such  annual  rents, 
and  if  payable  in  anything  except  money,  at  the  value  of  the  rents  in 
money  to  be  ascertained  by  the  assessors,  the  value  of  each  rent  to  be  as- 
sessed separately,  and  for  the  purpose  of  the  taxation  thereof  such  person 
is  to  be  denned  a  resident  of  such  tax  district.  When  a  person  shall  have 
acquired  a^  residence  in  a  tax  district,  and  shall  have  been  taxed  therein, 
such  residence  shall  be  presumed  to  continue  for  the  purpose  of  taxation 
until  he  shall  have  acquired  another  residence  in  this  state  or  shall  have 
removed  from  this  state.  The  residence  of  a  person  on  July  first  shall 
be  deemed  his  residence  for  the  purpose  of  assessment  and  taxation  during 
tiiat  year.  If  he  shall  have  actually  and  in  good  faith  changed  his  resi- 
dence after  July  first,  and  before  August  first  in  any  year,  from  one  tax 
district  to  another,  and  shall  make  proof  to  the  assessors  at  or  before  their 
last  meeting  for  the  correction  of  the  assessment-roll  of  such  change  of 
residence  and  that  he  is  assessed  in  the  tax  district  to  which  he  has  re- 
moved, his  name  and  the  assessment  of  his  personal  property  shall  be 
stricken  from  the  assessment-roU  of  the  tax  district  where  he  resided  on 
July  first  In  case  of  any  controversy  as  to  the  proper  place  of  taxation 
within  the  state  of  any  person,  his  residence  for  purposes  of  taxation  may 
be  determined  by  the  tax  commission,  subject  to  review  by  the  court. 
(Amended  by  L.  1914,  dL  277,  and  L.  1916,  cA..  323,  §  3.) 


Digili 


;d  by  Google 


L,  1909,  cli.  62.  Taxable  propert:r  and  place  of  taxation.  |  8. 

Soarce. — Former  Tax  L.  (L.  1896,  ch.  908)  |  8;  originally  rerlaed  from  R.  S., 
pt  1,  ch.  13,  Ut.  2,  I  1;  I  5,  as  amended  hy  L.  18E1,  ch.  176;  L.  1S46,  ch.  327, 
If  1.  S,  M  amended  bj  L.  1S73,  ch.  809;  L.  1858,  ch.  367;  Ix  1S83.  ch.  392,  |  2. 

The  aMcudment  of  lfll4  preBcrlbed  the  manner  of  aMeesIng  rents  reaeired  aa 
proTlded  in  the  third  sentence  "at  a  principal  sum"  etc. 

The  amendment  of  ISIS  changed  "state  board  of  tax  commlselonere"  to  "tax 
commlsalon-" 

Xnidenoe;  what  oonitltntei. — Where  plalntllTa  place  of  bufllneae  was  In  New 
York  city  and  he  resided  there  during  the  winter  months,— ^held,  that  he  was 
properly  taxed  there  under  Lbwb  ISGO,  ch.  92,  though  he  resided  elsewhere  during 
the  anmmer  months.    BarUett  v.  Mayor,  etc.,  of  New  York  (1851),  S  Sandf.  44. 

The  plaintiff  resided  In  a  hired  house  in  New  York  during  the  winter  and 
spring,  and  In  his  own  home  In  Flushing  during  the  summer  and  autumn  of  each 
year,  and  being  assessed  tn  the  winter  of  18G0  In  New  York,  and  In  the  tollowlnK 
Bonuner  In  Flushing,  sued  to  restrain  the  collection  of  the  tax  In  New  York. 
Held,  that  aa  he  was  a  resident  of  New  York  at  the  time  the  assessment  was 
laid,  the  assessment  there  was  lawful.  Douglas  t.  Mayor,  etc.,  of  New  York  (18G3), 
I  Doer  110. 

Residence  by  an  owner  of  property  in  a  town  during  June,  July,  and  August 
gives  the  assessors  Jarlsdlctlon  for  the  purpose  of  asBessment  for  taxes.  Boyd 
T.  Oray  (1867),  34  How.  Pr.  323. 

Where  the  plaintiff  had  removed  his  residence  ttota  the  town  where  he  still 
conducted  his  business,  returning  there  at  interrals  and  staying  at  a  hotel, — held, 
tliat  the  assessors  of  the  town  were  liable  In  damages  for  a  sale  of  his  property 
to  satisfy  a  tax  assessed  by  them,  though  they  were  not  aware  of  hie  change 
of  residence.    Wade  v.  Matheson  (1870),  4  Laos.  1S8. 

The  plaintiff  during  the  whole  of  the  year  1864,  preceding  June  20th,  resided 
with  his  family  in  his  own  house  In  Buffalo,  where  his  only  business  was  traniv- 
acted.  He  also  owned  a  house  In  West  Seneca,  where  he  passed  the  summers  with 
bis  CamllT.  attending  meantime  to  hie  buslneaa  in  Buffalo,  and  staying  there 
occasionally  OTer  night.  The  defendants  assessed  him  in  West  Seneca  upon  his 
peisonal  property,  and  the  tax  was  collected.  After  the  statutory  notices  no 
objection  was  made  to  the  regularity  of  the  assessment,  and  the  defendants  were 
not  aware  that  the  plaintiff  claimed  another  residence  until  the  delivery  of  the 
aseeesment-roll  to  the  superrisor.  Held,  that  as  the  plaintiff  resided  In  West 
Seneca  on  July  1st,  the  assessors  bad  Jurisdiction  to  assess  him  there,  and  were 
not  lUble  for  damages  for  so  doing.    Bell  t.  Pierce  (1872),  61  N.  Y.  12. 

Where  one's  principal  place  of  business  Is  In  a  city  and  he  has  residences  both 
there  and  on  a  farm  in  another  town,  he  is  properly  taxable  for  personalty  In 
the  city  ward  In  which  he  resides.  Bowe  t.  Jenkins  (1S93),  69  Hun  458,  23  N.  T. 
Supp.  648. 

Where  a  person  was  not  engaged  In  business  in  New  York,  though  he  lived 
there  fn  a  rented  house  during  the  winter,  but  lived  the  rest  of  the  year  In  a 
house  he  owned  outside  the  state,  he  was  held  not  to  be  a  resident  of  New  York 
under  Laws  1883,  ch.  392,  and  not  liable  to  personal  tax.  People  ex  rel.  Loemiard 
T.  Barker  (1893),  70  Hun  397,  24  N.  Y.  Supp.  63.  attd.  (1893),  139  N.  Y.  658,  35 
N.  B.  208. 

If  a  person  has  two  residences,  the  place  where  his  family  lives,  where  he  votes 
and  stays  the  greater  part  of  thd  time,  and  where  he  is  assessed  for  personal  taxes, 
is  his  residence  for  the  purpose  of  taxation.  People  ex  reL  Lawrence  t.  Barker 
(1892),  44  N.  Y.  St.  Rep.  695.  17  N.  Y.  Sapp.  788.  revg.  Same  v.  Tax  Comrs.  (1892), 
16  N.  Y.  Supp.  834. 

The  mere  fact  that  a  person  happens  to  be  at  a  place  on  the  second  Monday 


Digitized  by  L.iOOQIC 


g  8.  Taxable  property  and  place  of  taxation.  L.  1909,  ch.  62. 

oC  January  do^  Qot^  make  him  liable  for  perBonal  taxation  th^.  People  ex  reL 
Lawrence  v.  Barker  (1892),  44  N.  Y.  St.  It«p.  69S,  17  N.  Y.  Snpp.  789,  rerg.  Same 
T.  Tax  ComrB.  (1892),  16  N.  Y.  Snpp.  834. 

A  person  who  occaalonally  sold  real  estate  and  wbo  was  director  of  a  corpora- 
tlon  whose  meetings  he  attended,  did  not  do  buslneBs  witbln  tbe  meaning  of  the 
statute,  for  purpose  of  fixing  bis  residence  for  purpose  of  taxation.  People  ex  rel. 
Lawrence  v.  Barber  (1892),  44  N.  Y.  St.  Rep.  696,  17  N.  Y.  Snpp.  789.  revg.  Same 
T.  Tax  Comrs.  (1892),  16  N.  Y.  Supp.  834. 

Residence  Is  a  matter  of  Intention.  Wbere  a  person  has  a  house  In  each  of 
two  towns  be  may  choose  to  reside  in  either  for  tbe  purpose  of  taxation.  People 
ex  rel.  Bolcber  t.  Crowley  (1897),  21  App.  Dlr.  304,  47  N.  Y.  Supp.  457,  affd. 
(1898),  1E6  N.  Y.  700,  50  N.  E.  1120. 

A  person,  though  domiciled  in  another  state  where  he  rotee,  may  be  taxable  on 
his  personalty  aa  a  resident  here,  where  he  moves  to  New  York  and  hires  a 
residence  October  1st,  and  remains  tor  the  following  year.  Blatter  of  Austen 
(1897),  13  App.  DiT.  247,  42  N.  Y.  Supp.  1097. 

Tbe  temporary  occupation  each  year  of  an  apartment  in  New  York  does  not 
establish  residence.  People  ex  rel.  Lord  t.  Feltner  (1903),  78  App.  DIt.  287,  30 
N.  Y.  Supp.  534.  See,  also.  Paddock  v.  Lewis  (1901),  59  App.  Div.  430.  69  N.  Y. 
Supp.  1. 

A  person  taxed  as  trustee  In  New  York  city  and  connty  In  1901,  claiming  a 
residence  In  tbe  town  of  Southampton,  Suffolk  county,  who  was  physically  present 
in  that  town  on  July  1,  1900,  and  remained  there  until  October  1.  1900,  and  then 
returned  te  New  York  city  and  resided  there  with  his  mother,  voted  there  tn 
November.  1900.  and  was  stlU  there  on  the  second  Monday  of  January.  1901,  wben 
the  annual  "tax  record"  was  open  for  public  Inspection,  was  properly  taxed  as  a 
resident  in  New  York  city  and  county,  in  1901.  People  ex  rel.  Beers  v.  Feltner 
(1S03),  40  Misc.  368,  82  N.  Y.  Supp.  268. 

Aiieiunent  of  personal  propertyi  absence  of  evldenae  as  to  ohango  of  residence. — 
The  provision  of  this  section  that  "every  person  shall  be  taxed  in  the  tax  district 
wbere  be  resides  when  tbe  assessment  for  taxation  is  made,"  does  not  mean  wbere 
be  resides  for  the  purpose  of  voting,  or  where  his  domicile  is.  The  personal 
property  of  one  residing  in  the  city  of  Ogdensbui^  on  July  1,  1913,  and  whoso 
buslaees  Is  carried  on  In  said  city  where  she  and  her  property  have  tbe  protectltm 
of  the  laws.  Is  properly  assessed  In  said  city  tor  tbe  year  1913,  in  tbe  absence  of 
evidence  that  she  had  in  good  faith  changed  her  residence  and  that  her  personal 
property  Is  assessed  in  any  other  tax  district.  People  ex  rel.  HcOruer  v.  Dinneen 
(1914),  85  Misc.  126.  14S  N.  Y.  Supp.  21. 

SomloiU  for  purpose  of  taxation  of  an  insane  penon  oommltted  to  asyluni.— 
Where  an  insane  person  was  committed  to  an  Insane  asylum  by  virtue  of  an  order 
of  commitment  under  section  80  of  the  Insanity  Law.  made  in  New  York  county, 
where  be  resided  at  tbe  time  of  commitment,  be  does  not  lose  his  residence  in 
that  county  by  reason  of  the  removal  of  the  asylum  and  its  ImnateH  to  Westches- 
ter county.  City  of  New  York  v.  Brinckerhoff  (1909),  63  Misc.  44S.  118  N.  Y. 
Snpp.  449. 

Payment  of  tax  as  raiili^;  preiamptlon  of  residence. — No  presumption  of  residence 
in  the  city  of  New  York  arises  from  tbe  fact  that  a  person  paid  a  tax  therein. 
Where  it  appears  that  a  person  oBsessed  tn  tbe  city  of  New  York,  went  before 
the  taxing  officer,  asserted  that  he  was  a  resident  of  New  Jersey,  and  stated:  "I 
live  some  of  my  time  In  the  city  of  New  York  and  I  am  quite  willing  to  pav 
something  for  the  maintenance  of  tbe  city,"  tbe  payment  of  the  tax  cannot  be  taken 
to  establish  the  tact  of  the  person's  residence  In  tbe  city  of  New  York  for  that 
year.    People  ex  rel.  Strong  v.  O'Donnell  (1906),  47  Hisc  226,  96  N.  Y.  Supp.  889. 
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P«nox  asMised  miut  be  reildent  of  auetiment  dUtriot. — Not  merely  of  the  city. 
Wilcox  T.  Rochester  (1891),  129  N.  Y.  247,  29  N.  K.  9B;  People  ex  rel.  Moller  v. 
OTJonnall  (190B),  183  N.  Y.  9,  75  N.  E.  UO,  revg.  (1905),  106  App.  DIt.  526,  94  N.  Y. 
Snpp.  884.  In  the  latter  case  the  boroughs  of  New  York  city  were  held  to  be  aaseaa- 
meat  districts. 

PmnBied  to  eoatinae. — For  the  puipose  of  assesBmeiit  for  personal  property,  the 
residence  of  the  taxpayer  will  be  presumed  to  continue  to  be  w||ere  It  has  pre- 
viously been  shown  to  be  until  a  change  ts  afllnnatlvely  shown.  Matter  of 
Nicholas  (1873).  54  N.  Y.  62;  City  of  New  York  v.  Brinckerhoff,  et  al.  (1909), 
63  Misc.  446.  118  N.  Y.  Supp.  449. 

Aa*e»Enient  Of  agent,  trnitee,  eta. — When  personal  property  It  held  in  trnst  by 
taxable  Inhabitants  of  the  state.  It  Is  to  be  taxed  at  their  place  of  residence  with- 
out regard  to  the  residence  of  the  person  creating  the  trust,  or  that  ot  the  person 
beneflted  by  It.  This  rule  applies  to  the  case  of  a  sinking  fund  raised  and  owned 
by  a  foreign  corporation.  The  cestui  que  frwtt  in  this  case  was  the  city  of  Albany. 
People  ex  rel.  Western  R.  H.  (Do.  T.  Assessors  of  Albany  (1S69),  40  N.  Y.  154. 
This  case  was  quoted  approvingly  in  Price  t.  Hunter  (1888).  34  Fed.  Rep.  3S6,_ 

Where  a  testator  had  resided  In  Westchester,  his  will  was  proved  there  and 
letters  teatamentary  Issued  to  hla  sons,  who  resided  there,  as  well  as  to  other 
persons  who  resided  In  New  York  city,  and  the  other  persons  had  no  actual  pos- 
oesslon  or  control  of  the  property, — held,  that  an  assesBment  of  the  personalty  In 
New  York  was  erroneous.  People  ex  rel.  Caswell  v.  Ctomrs.  of  Taxes  (1879),  17 
Hnn  293. 

Persona]  estate  tn  the  hands  of  an  agent  is  properly  assessed  to  him  without 
the  addition  to  his  name  of  his  representative  character.  People  ex  rel.  Hoffman 
V.  Bus  (1883).  13  Abh.  N.  C.  1S9. 

Upon  a  proceeding  against  admlnlstratora  to  collect  a  tax  assessed  upon  them 
as  aach,  it  appeared  that  the  tnteatate,  who  had  been  a  reeldent  of  another  state, 
died  there,  leaving  personal  property  and  debts  here,  and  that,  pending  proceed- 
ings before  the  surrogate,  the  assessment  had  been  made  upon  the  valuation  of 
the  whole  personalty,  without  deducting  the  Indebtedness.  Held,  that  the  HssesB- 
ment  was  properly  made  upon  the  administrators;  that  it  was  no  defense  that 
they  did  not  know  of  It;  that  In  this  proceeding  the  valuation  could  not  be 
queationed,  and  that  there  was  no  groand  for  legal  or  equitable  Interference  in 
their  behalf.  Matter  of  McMahon  (1885),  67  How.  Pr.  133,  afld.  (1886),  1  How.  Pr. 
(N.  S.)  270. 

An  asBessment  agaJnet  the  only  one  of  three  executors  who  was  a  reeldent, 
for  the  whole  of  the  testator's  estate,  consisting  of  railroad  bonds  registered  In 
the  name  of  the  three, — held  proper.  People  ex  rel.  Neustadt  v.  Coleman  (ISSE), 
42  Hun  581. 

The  personal  estate  of  a  testator  who  died  and  whose  will  was  admitted  to 
probate  in  New  York  city, — held  to  be  taxable  there,  though  one  of  the  executors 
who  had  actaal  possession  and  control  ot  the  property  resided  In  another  state,  the 
other  executors  being  residents  of,  though  temporarily  absent  from.  New  York. 
People  ex  rel.  Campbell  v.  Comrs.  of  Taxes  (18S6).  38  Hun  536. 

The  term  "trustee"  must  be  limited  in  Its  application  to  a  person  expressly 
authorized  by  statute  to  hold  the  legal  title  to  property  in  trust  for  some 
■peclflc  purpose.  The  treasurer  of  a  county  Is  not  such  a  "trustee."  though 
the  legal  depositary  of  trust  funds,  nor  can  the  assessment  be  made  to  the  court. 
People  ex  rel.  Brodie  v.  Coi  (1888),  14  N.  Y.  St  Rep.  632. 

Where  the  whole  of  an  infant's  estate  Is  vested  in  executors  and  trustees 
and  neither  of  them  resides  In  the  county,  and  the  property  is  assessed  and  pays 
taxes  In  another  connty,  no  ssseaament  can  be  made  against  the  guardian  in  the 
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former  countr-    Douglaas  t.  Board  of  Superrlson    (18S8),  1   N.  Y.  Supp.  12S. 

Where  taxable  penonal  propertr  la  beld  by  two  or  more  trustees  Jointly,  each 
trustee  must  be  asaeaaad  In  the  tax  dlatrict  In  which  he  resided  for  his  propor- 
tionate share  of  the  trust  estate,  and  where  taxable  personal  property  is  held  by 
three  trustees,  two  of  them  are  residents  and  the  other  a  nonresident,  each  resi- 
dent trustee  should  be  assessed  for  one-third  of  all  the  taxable  personal  property 
of  the  trust  estate.  People  ei  rel.  Beaman  v.  Feltner  (1901),  168  N.  T.  3S0,  61 
N.  B.  S80,  revg.  (IBOl),  63  App.  DIt.  174,  71  N.  Y.  Supp.  2S1. 

An  assessment  for  personal  property,  lerted  In  the  city  of  New  York,  against  <t 
trustee  who  wss  a  resident  of  the  state,  but  not  of  the  city.  Is  void  for  want  of 
Jurisdiction,  and  the  trustee  Is  not  required  to  apply  on  review  day  for  a  cancel- 
lation of  the  assessment.  A  payment  made  by  such  a  trustee  under  a  warrant 
Issued  for  the  collection  of  the  tax  is  not  a  voluntary  payment  The  trustee  may 
recover  the  tax  so  paid,  and  If  the  comptroller  of  the  city  refuses  to  reimburse 
him  within  thirty  days  after  demand,  he  may  maintain  an  action  against  the 
city  to  enforce  hU  claim.  Dale  t.  City  of  New  York  (1902),  71  App.  Dlv.  227,  76 
N.  Y.  Supp.  676, 112S. 

Personal  property.  In  the  shape  of  western  securities  owned  by  a  resident  of 
this  state,  but  held  by  a  nonresident  agent,  ars  taxable  In  the  town  where  the 
owner  resides.    Rept  of  Atty.  Geul.  (1894)  376. 

Property  of  an  incompetent  person  must  be  assessed  to  him  where  he  resides 
and  not  to  his  trustee.    Rept.  of  Atty.  Oenl.  (1902)  333. 

Administrators  with  the  will  annexed  are  lubjeot  to  taxation  as  such  for  personal 
property  of  the  estate,  although  It  has  not  been  actually  transferred  to  them  by 
the  temporary  administrators.  People  ex  rel.  Avery  ▼■  Purdy  (1913),  166  App. 
Dlv.   607,  140  N.  Y.  Supp.   614.  afld.    (1913),   209  N.  Y.   676,   103   N.   B.   1129. 

liability  of  tnsteei  t«  Mveral. — Liability  of  trustees  for  the  personal  tax  under 
this  section  is  a  several  liability  and  In  an  action  to  collect  the  tax  each  trustee 
is  liable  only  for  the  share  of  the  estate  in  his  hands.  City  of  New  York  v.  Diets 
(1910),  66  Misc.  S2S,  123  N.  Y.  Supp.  1072. 

One  or  two  trnitee*  a  nonresident. — An  assessment  against  property  valued  at 
160,000,  held  Jointly  by  two  tnistees,  one  of  whom  Is  a  nonresident,  is  illegal. 
A  reduction  in  such  an  assessment  to  one-half  thereof  U  necessary  and  [woper 
under  this  secUon.  People  ex  rsl.  Kellogg  v.  Wells  (1905),  182  N.  Y.  314,  74  N.  B. 
878,  revg.   (1906),  101  App.  Dlv.  600,  92  N.  Y.  Supp.  E. 

Assessment  where  one  ol  the  executors  li  a  nonresident. — The  amount  ol  an 
assessment  for  personal  property  under  the  control  of  eiecutora  and  trustees  Is 
not,  by  reason  of  the  nonreeldence  of  the  third  executor  and  trustee,  limited  to 
two-thirds  of  the  amount  of  the  personal  property.  In  making  an  assessment 
upon  such  property  such  executors  are  not  entitled  to  a  deduction  on  account  of 
mortgages  which  were  Hens  upon  parcels  of  real  estate  when  acquired  by  the 
testator,  but  which  the  testator  bad  not  assumed.  People  ex  rel.  Farmers'  Loan 
ft  Trust  Co.  V.  Welle  (1904),  94  App.  Dlv.  463,  87  N.  Y.  Supp.  745,  alTd.  (1904),  179 
N.  Y.  666,  71  N.  B.  1186. 

Securities  onUide  of  state. — The  provisions  of  Laws  of  1883,  ch.  392,  do  not 
authorise  the  assessment  of  a  tax  upon  personal  eecurltlas  belonging  to  trustees, 
two  of  whom  reside  within  this  state,  while  the  third,  who  has  possession  of  tha 
securities,  resides  without  the  state  and  the  beneflclarles  are  also  nonresidents. 
People  ex  rel.  Darrow  v.  Coleman  (1890),  119  N.  Y.  137,  23  N.  E.  488  alEg.  (1890), 
63  Hun  482,  6  N.  Y.  Supp.  286. 

The  rule  in  People  ex  rel.  Darrow  v.  Coleman  (1890),  119  N.  Y.  137,  23  N.  B.  488, 
avoiding  an  assessment  of  securlUes  deposited  in  an  adjoining  state  by  consent  of 
tnistees,  although  part  of  them  were  bonds  secured  by  real  estate  mortgages,  applied. 
People  ex  rel.  Day  t.  Barker  (1892),  13S  N.  Y.  666,  32  N.  B.  262, 
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The  fact  that  bmuiIUm  held  outside  the  state  are  lienB  upon  property  within  It 
does  not  make  them  taxable  within  It.  People  v.  Barker  (1S92),  44  N.  Y.  St.  Rep. 
673,  17  N.  Y.  aupp.  944. 

Securities  held  In  trust  by  ezecators  aa  truBt«ee  were  by  thelr'tonnal  resolution 
given  to  the  custody  of  two  of  their  number  who  retained  them  out  of  New  York 
city  of  which  they  were  not  residents.  Held,  that  a  resident  executor  and  trus- 
tee did  not  have  them  In  his  possession  and  control  so  aa  to  ma^e  them  taxable 
hi  New  York  city,  under  2  R.  8.  (Ttb  ed.),  p.  iSi,  |  S,  from  which  this  secUon  was 
originally  derived.  People  ei  rel.  Brewster  v.  Barker  (18B4),  8  Misc.  82,  28  N.  T. 
Snpp.  6S1. 

Taxf^ble  personal  property  outside  of  state  Is  not  taxable  here.  People  ex  reL 
Hoyt  T.  Comrs.  of  Taxes  (1861).  23  N.  Y.  224. 

The  tlna  '*when  the  Msesiment  ii  made"  under  this  section,  relates  to  the 
bindinK  and  conclualTO  act  or  the  board  of  aaseaaors,  which  deelKnates  the  tax- 
payers and  the  amount  of  taxable  property.  Mygatt  t.  Washburn  (1867),  It  N.  T. 
316. 

It  seems  that  this  time  is  the  first  day  of  July,  th«  Bssessors  being  required  to 
complete  their  preparatory  inquiries  In  Hay  and  June.     Id. 

Xeati  reserved. — Law  is  constitutional.  Woodruff  v.  Oswego  Starch  I^tory 
(1M3),  177  N.  Y.  23,  68  N.  E.  8S4.  affg.  (1902),  70  App.  IMt.  481,  74  N.  Y.  Supp.  BGl. 
A  lease  for  a  term  of  thirty  years,  executed  prior  to  Lawi  1846,  ch.  327,  p.  466, 
held  to  be  within  that  act,  and  the  rents  reserved  taxable,  although  at  the  passage 
of  the  act  the  lease  had  leas  than  twenty-one  years  to  run.  Le  Conteulx  t.  Super- 
visors of  Brie  (1849),  7  Barb.  249;  approved  in  City  of  Buffalo  v.  Le  Coutenlx 
(18G7).  15  N.  Y.  4G1.    And  see  Uvlngston  v.  HoUenbeck  (1847),  4  Barb.  9. 

Rents  not  due  on  lessee  for  years  ore  not  taxable  ss  personal  property.  People 
ex  rel.  Thompson  v.  McComber  (1889),  24  N.  Y.  St.  Rep.  902,  7  N.  Y.  Supp.  71.  The 
fact  that  relator  changed  mortgages  and  other  securities  Into  real  estate,  and  then 
gave  leases  to  avoid  personal  taxation.  Is  not  material  on  the  question  of  his 
liability  so  long  as  he  violated  no  law.    Id. 

Taxes  upon  rents  reserved  In  perpetual  lease  aaseeaed  against  lessor  are  net 
payable  by  the  lessee  under  a  covenant  to  pay  "all  taxes,  etc.,  assessed  on  the 
premises,  or  the  lessors  in  respect  thereof."  Woodruff  v.  Oswego  Starch  Factory 
(1902),  70  App.  Dlv.  481,  74  N.  Y.  Snpp.  961,  affd.  (1903).  177  N,  Y.  23.  68  N.  K. 
994. 

See  Youmans  v.  Supervisors  Delaware  County  (1873),  47  How.  Pr.  3S;  People 
ex  rel.  Youmans  v.  Supervtsora  Delaware  Countjr  (1876).  60  N.  Y.  381. 

§  9.  naoe  of  taxation  of  real  property. — Real  property  shall  be  assessed 
aa  of  July  first  in  the  t&z  district  in  which  it  is  situated.)  In  all  cases  the 
assessment  shall  be  deemed  as  against  the  real  property  itself,  and  the 
property  itself  shall  be  holden  and  liable  to  sale  for  any  tax  levied  upon 
it.     (Amended  by  L.  1911,  ch.  315,  and  L.  1916,  ck.  323,  §  4.) 

Sonree. — Former  Tax  L.  (L.  1896,  ch.  90S)  I  9,  as  amended  by  U  1902,  ch.  171; 
originally  revised  from  H.  S.,  pt.  1.  ch.  13,  tit.  2,  |  1,  as  amended  by  L.  1878,  ch. 
162.  and  {  3. 

The  amendntent  of  IfiOS  provided  that  where  real  proper^  Is  owned  by  a  non- 
resident, but  la  occupied  by  a  realdent  of  the  tax  district,  it  shall  be  aasessed 
eittier  to  the  owner  or  the  occupant  Formerly  It  could  only  be  assessed  to  the 
occupant  The  amendment  also  added  the  provision  that  the  assessment  shall 
be  deemed  against  the  real  property  Itself, 

The  amendment  of  1911  omitted  the  requirement  of  assessment  to  owner  or  occu- 
pant. In  view  of  the  amendment  to  |  21  made  by  the  same  act,  which  required  the 
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aBaesflmeiit  roll  to  contain  tbe  name  of  the  "owper  or  reputed  owner"  of  the 
property  aa  an  "aid  to  identity"  the  parcal. 

The  amendment  of  ISie  eipresflly  fixed  the  date  of  aauument  m  oI  Jnlr  1. 
This  did  not  effect  a  change  In  the  law  aa  determined  by  the  conrta  In  view  of 
other  proTlslons  of  the  tax  law. 

Effect  of  amendments  on  deoUlon*. — The  Tarions  amendments  hare  renderad 
many  of  the  earlier  declBlona  obsolete.  The  Individual  aaaeBoed  Is  now  Inconae- 
qnentlal  aa  the  aaaeeament  la  agalnet  the  real  property  Itself.  It  was  accord- 
ingly held  in  Smith  r.  Ruasell  (1916),  172  App.  DIt.  793,  that  this  section  and  1  63 
construed  together  evince  a  leKlsIatlve  Intent  to  place  the  burden  of  a  tax  upon 
the  real  property  Itself  and  to  make  the  name  of  the  person  to  whom  It  Is  asseaaad 
secondary  and  merely  for  the  purpose  of  Identification. 

Constltntlonality. — The  system  of  taxation  In  force  by  which  real  property  la 
taxed  at  Its  entire  assessed  value  Is  not  unconatltatlonal  even  though  no  deduction 
Is  allowed  for  the  debts  of  the  owner  thereof  secured  by  a  mortgage  thereon. 
Paddell  v.  City  of  New  York  (1908),  211  U.  8.  446,  S3  L.  ed.  275,  2ft  Sup.  Ct.  139, 
affg.   (1907),  187  N.  Y.  562,  80  N.  E.  1114. 

Former  deolsloni. — There  were  many  decisions  under  the  former  statnte  In  refer- 
ence to  the  aBsessment  as  against  owner  or  occupant,  resident  or  nonresident 
Failure  to  properly  assess  the  proper  person  was  even  held  jurisdictional.  Thus 
It  was  held  to  be  the  manifest  purpose  of  the  law  to  assess  the  landa  to  the  Indi- 
vidual whenever  possible.  Failure  to  assess  the  one4hlrd  owned  by  a  tenant  In 
.,  resident,  even  though  his  co-owners  are  non-resident,  renders  the  entire 
t  void.  Clark  t.  KIrkland  (1909),  133  App.  Div.  SS6.  118  N.  T.  Snpp. 
315,  affd.   (1911),  202  N.  Y.  G73,  98  N.  E.  1112. 

A  large  number  of  cases  under  the  former  section  are  cited  In  the  first  edition  of 
this  work,  to  which  reference  Is  made.  They  are  omitted  here  In  view  of  the 
fundamental  change  In  the  law. 

BeeUon  cited  as  amended.  Sheldon  v.  Russell  (1915),  91  Hlsc  278,  1S4  N.  Y. 
Supp.  632. 

§  10,  Tazatioii  of  real  property  divided  by  line  of  tax  dictriot. — 
(Amended  by  L.  1914,  cfc.  66  and  repealed  by  L.  1917,  eh.  154,  in  effect 
Apr.  6,  1917.) 

Sonroe.— Former  Tax  L.  (L.  1S96,  ch.  SOS)  |  10,  as  amended  by  L.  ISftS.  ch.  537; 
L.  1902,  ch.  200;  L.  1903,  ch.  305;  originally  revised  from  R.  S.,  pt.  1,  ch.  13,  Ut.  2, 
J  4.  as  amended  by  L.  18S6,  ch.  315;  L.  1883,  ch.  342,  as  amended  by  L.  1S86,  cb.  59. 

Bevlsers'  note. — The  original  law  provides  that  where  a  tax  district  line  divides 
an  occupied  farm  or  lot.  It  shall  be  taxed  In  the  district  where  the  occupant 
resides.  This  section  changes  the  rule  and  taxes  the  land  to  the  owner  if  he 
resides  In  either  district.  liawa  1883,  ch.  342,  provided  that  where  a  dwelling- 
house  Is  divided  by  a  tax  district  line,  the  occupant  may  elect  In  which  district 
the  land  shall  be  taxed.  This  section  allows  the  owner  to  elect,  if  be  resides  In 
either  district. 

Seferenee. — As  to  place  of  taxation  for  school  purposes  of  real  property  partly  In 
two  or  more  school  districts,  see  Education  Law,  {  411,  sub.  3. 

Effect  of  repeal. — The  repeal  of  this  section  operates  to  require  the  real  property 
to  be  assessed  where  located  without  regard  to  division  lines  of  tax  districts,  the 
location  of  the  dwelling  house  or  otherwise.  The  attorney-general  rendered  an 
opinion  Feb.  10,  1912,  that  |  10  was  Impliedly  repealed  by  the  smendment  of  |  9, 
which  required  assessment  of  real  property  In  district  where  located.  The  various 
decisions  determining  the  application  of  the  section  have  been  omitted  as  obsolete. 
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Ther  will  be  found  under  the  section  in  the  flrat  edition  of  tUs  work,  and  supple- 

S  11.  PUoe  of  taxation  of  property  of  corporationi. — The  real  estate 
of  all  incorporated  companies  liable  to  taxation  shall  be  assessed  in  the 
tax  district  in  which  the  same  shall  lie,  in  the  same  manner  as  the  real 
estate  of  individuals.  All  the  personal  estate  of  every  incorporated  com- 
pany liable  to  taxation  on  its  capital  shall  be  assessed  in  the  tax  district 
where  the  principal  office  or  place  for  transacting  the  financial  concerns 
of  the  company  shall  be,  or  if  such  company  have  no  principal  office,  or 
place  for  transacting  its  financial  concerns,  then  in  the  tax  district  where 
the  operations  of  such  company  shall  he  carried  on.  In  the  case  of  a  toll 
bridge,  the  company  owning  such  bridge  shall  be  assessed  in  the  tax 
district  in  which  the  tolls  are  collected ;  and  where  the  tolls  of  any  bridge, 
turnpike,  or  canal  company  are  collected  in  several  tax  districts,  the 
company  shall  be  assessed  in  the  tax  district  in  which  the  treasurer  or 
other  officer  authorized  to  pay  the  last  preceding  dividend  resides. 

Source.— Former  Tax  L.  (L,  1898,  cb.  908)  |  11;  originally  reTiaed  from  R.  S., 
pt.  1,  ch.  13,  Ut.  2,  I  6. 

Bcferenoei. — Section  3  of  the  Tax  Law  provides  that  all  real  property  within 
the  atate  and  all  personal  property  situated  or  owned  within  the  state.  Is  tax- 
able unless  exempt  The  proTlaton  of  the  Revised  Statutaa,  pt  1,  ch.  13,  tit  4, 
I  1,  that  "alt  moneyed  or  stock  corporations  deriving  an  Income  or  profit  from 
the  capital  or  otherwise"  ahall  he  liable  to  taxation  on  their  capital,  appeara  to  be 
omitted  from  the  revision,  but  such  corporations  are  required  to  report  by  t  ^^i 
and  are  assessed  pursuant  to  g  3S  of  the  Tax  Law.  All  such  corporations,  how- 
ever, which  pay  a  general  state  franchise  or  license  tax  other  than  for  organiza- 
tion, are  exempt  from  the  payment  of  state  taxes  locally  assessed.  (See  |  245 
of  thia  chapter.)  A  mercantile  or  manvfacturing  corporation  Is  exempt  tram 
aaaessment  of  Its  personal  property,  |  219-],  post. 
See  notee  to  tl  IS,  27  and  32  of  this  chapter. 

The  principal  offloe  or  place  of  boiineu  designated  in  its  certiflcate  Is  the  resi- 
dence of  a  corporation  for  purposes  of  taxation,  and  the  statement  Is  conclusive 
upon  It  People  ex  rel.  Knickerbocker-Press  v.  Barker  (1895),  87  Hun  341,  34 
N.  Y.  Supp.  2B,  affd.  (1896),  147  N.  Y.  716,  42  N.  B.  726;  Western  Trana.  Co.  v. 
Scbea  (1869),  19  N.  Y.  408;  Oswego  Starch  Factory  v.  Dolloway  (1860),  21  td.  449; 
Peter  Cooper's  Olue  Factory  v.  McMahon  (1S85),  16  Abb.  N.  C.  314;  Union  Steamboat 
Co.  T.  Buffalo  (1880),  S2  N.  Y.  361;  Cheeaehorough  Manuf.  v.  Coleman  (1887),  44 
Hun  646;  People  ex  rel.  Edison  Bl.  Co.  v.  Barker  (1896),  91  Hun  594,  36  N.  Y.  Supp. 
S44.  But  where  the  act  under  which  a  corporation  was  organized  did  not  require 
that  It  shonld  be  stated  in  the  articles  where  the  principal  office  should  be  estab- 
llahed,  it  waa  held  that  the  statement  that  it  was  to  be  in  a  certain  place  was  not 
conclusive,  but  its  actual  principal  place  of  business  determined  Its  residence  tor 
the  purpose  of  taxation,  and  In  such  case  it  was  competent  for  the  corporation  to 
ranove  and  change  its  place  of  residence.  Austen  v.  Telephone  Co.  (1902),  73  Hun 
96,  26  N.  Y.  Supp.  916.  A  corporation  Is  estopped  by  its  sworn  statement  made 
to  the  taxing  otBcers  locating  Its  principal  otDce,  fram  denying  such  residence. 
McLean  t.  Cooper  Milling  Co.  (1891),  38  N.  Y.  St  Rep.  893,  14  N.  Y.  Supp.  609; 
UJstter  of  McLean  (1S93),  138  N.  Y.  158,  33  N.  E.  821. 
Utns  of  propertf. — The  personal  property  within  this  state,  of  carporatlona. 
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whether  domestic  or  lorelgn,  la  taxed  at  the  place  where  Its  principal  otBoe,  within 
this  state,  ia  located,  without  regard  to  the  partlcalar  situs  of  the  propwty- 
People  ex  rel.  The  Keretone  Qaa  Co.  ▼.  The  AsBeesors  of  Olean  <1S88),  16  N.  Y. 
St  Rep.  4<1. 

Aa  to  place  of  assessment,  see  People  ex  rel.  Oen.  Blec  Co.  Y.  Barker  (1895), 
91  Hun  690,  36  N.  Y.  Supp.  842,  aSd.  (1896),  149  N.  Y.  689,  44  N.  E.  1127,  and 
People  ex  rel.  Bdlson  Blec.  Co.  v.  Barker  (1895),  139  Id.  6G,  34  N.  E.  722. 

Toll  bridge  oompanlu  should  be  aaaeased  In  the  tax  district  or  districts  where 
their  property  is  located  and  not  where  their  toll  Is  collected.  Rept.  ot  Atty.  Oenl 
(1909)  636,  636. 

§  12.  Taxation  of  corporate  stock. — The  capital  stock  of  every  com- 
pany liable  to  taxation,  except  auch  part  of  it  as  shall  have  been  excepted 
in  the  assessment-roll  or  shall  be  exempt  by  law,  together  with  its  surplus 
profits  or  reserve  funds  exceeding  ten  per  centum  of  its  capital,  after  de- 
ducting the  assessed  value  of  its  reed  estate,  and  all  shares  of  stock  in 
other  corporations  actually  owned  by  such  company  which  are  taxable 
upon  their  capital  stock  under  the  laws  of  this  state,  shall  be  assessed  at 
its  actual  value. 

Bonroe. — Former  Tax  L.  (L.  1896,  ch.  908)  |  12;  orlgtnall;  revised  from  L. 
1867,  ch.  466,  I  3,  without  change,  except  that  the  words  "and  taxed  In  the  same 
manner  aa  other  personal  and  real  estate  ol  the  county"  are  omitted. 

Meroautlle  and  mannfaotnrlng  corporations  exempt,    f  219-]. 

Meaning  of  "otytltal  ttoek." — ^The  words  "capital  stock"  as  used  In  f  1 12  and  former 
32  of  the  Tax  Law  refer  to  the  capital  of  the  corporation  and  not  to  its  shares  of 
stock.  People  ex  rel.  Union  Trust  Co.  v.  Coleman  (1891),  126  N.  Y.  433,  27  N.  B. 
818;  People  ex  rel.  Trust  Co.  T.  Norton  (1900),  63  App.  Dlv.  657,  65  N.  Y.  Sopp. 
992;  Osw^o  Starch  Factory  v.  Dolloway  (1860),  21  N.  Y.  449;  U.  S.  Trust  Co.  t. 
Maror  (1894),  77  Hun  182.  28  N.  Y.  Supp.  314,  add.  (1895),  144  N.  Y.  488,  39  N.  E. 
3S3;  People  ex  rel.  Panama  R.  R.  Co.  t.  Comrs.  of  Taxes  (1S87),  104  N.  Y.  24«,  10 
N.  E.  437. 

Theoiy  of  taxing  oorporate  stock.— The  theory  ot  the  Tax  Law  Is  to  prescribe 
a  method  of  compntation  by  which  to  ascertain  a  total  valuation  of  the  taxable 
corporate  property  from  which  a  deduction  of  the  assessed  valne  of  Its  real  estate 
may  be  made  In  order  to  determine  the  balance  which  Is  properly  assessable  as 
its  persona]  property.  People  ex  rel.  Equitable  Qas-LIght  Co.  t.  Barker  (1894), 
144  N.  Y.  94,  39  N.  E.  13,  revg.  (1894),  81  Hun  22,  30  N.  Y.  Supp.  686. 

Basis  of  asiessmont  is  capita  and  surplus  computed  at  actual  value.  Matter 
of  Adler  Bros.  4  Co.  (1902).  76  App.  Dlv.  671,  78  N.  Y.  Supp.  690,  affd.  (1903).  174 
N.  Y.  287,  66  N.  E.  929;  People  ex  rel.  Cornell  S.  Co.  t.  Dederick  (1900),  161  N.  Y. 
195,  66  N.  E.  927. 

The  taxable  value  of  the  capital  stock  Is  to  be  ascertained  by  adding  together 
the  actual  value  of  Its  realty  and  personalty,  and  deducting  its  debts  and  the 
asseeted  value  of  Its  realty.  People  ex  rel.  Cord  Meyer  v.  Feitner  (1902),  39  Misc. 
467,  80  N.  Y.  Supp.  162. 

TaxBticn  of  capital  itook  invested  in  forelgh  corporations. — ^A  corporation,  having 
its  entire  capital  invested  In  the  capital  stock  of  certain  Pennsylvania  corporations 
which  are  liable  to  assessment  In  Pennsylvania,  is  exempt  from  personal  taxation 
in  local  tax  districts,    Rept.  of  Atty.  Oenl.  (1910)  661. 

What  Is  inolnded  In  capital.— The  capital  of  a  corporation  Is  the  actual  value 
of  all  its  tangible  property.  Including  the  value  of  its  real  estate,  wherever 
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Bltvatsd.    People  ex  rel.  Uanbattan  Ky.  Co.  t.  Barker  (189G),  146  N.  Y.  30,  40  N.  E. 

ssg. 

B«ml  ertate  laolnded. — The  ralus  ot  Itfl  real  estate  Is  to  be  Included  at  Its  actual 
and  not  Ita  aaseased  value.  People  ex  rel.  Equitable  Qas-Ught  Co.  t.  Barker 
(1892),  66  Hun  21,  20  N.  T.  SupD.  797,  affd.  (18B3),  137  N.  Y.  Hi,  33  M.  B.  336. 
People  ex  rel.  Consolidated  Telegraph,  etc,  Co.  t.  Barker  (1896),  7  App.  DIt.  27, 
39  N.  Y.  Supp.  776,  afld.  (1896),  151  N.  Y.  639,  45  N.  E.  1133;  People  ex  rel. 
Jenkins  t.  Neff  (1899),  29  Hisc.  59,  68  N.  Y.  Snpp.  6S2,  atTd.  (1900),  47  App.  DIt. 
374,  62  N.  Y.  Snpp.  321,  aSd.  (1900),  163  N.  Y.  320,  67  N.  B.  408,  affd.  (1901),  186 
n.  S.  230,  46  L.  ed.  1140,  21  Bup.  Ct  906.  Although  the  deduction  la  to  be  made 
upon  the  baaU  ot  Ita  aaseBsed  value,  see  casee  cited,  poet. 

In  aacertalnlng  the  amount  for  which  a  corporation  1b  liable  upon  ita  corporate 
stock  and  surplus,  a  greater  value  cannot  be  placed  upon  corporate  real  estate, 
which  constitutes  its  entire  capital  and  surplus,  than  that  placed  on  the  same  real 
eatate,  when  assessed  generally  for  purposes  of  taxation.  People  ex  rel.  Merchants* 
Real  Estate  Co.  v.  Wells  (1905),  110  App.  Div.  194,  97  N.  Y.  Supp.  47. 

Sarplns  or  reserve  funds  inclnded.— The  asaessore  are  also  to  Include  In  the 
valnatloa  of  corporate  capital  surplus  or  reserve  funda.  "It  could  not  have  been 
Intended  that  the  value  of  the  surplus  should  be  assessed  in  addition  to  the  value 
of  ttae  capital  stock,  for  the  valuation  placed  upon  the  latter  should  Inclode  the 
former."  (Earl,  J.)  People  ex  rel.  Twent7-thlrd  8L  R.  R.  Co.  v.  Comn.  of  Taxee 
(1884),  9G  N.  Y.  564.  Deduction  of  10  per  cent,  of  capital  will  only  be  allowed 
where  surplus  equals  that  amount  People  ex  rel.  Cltiiens'  Elec.  111.  Co.  v.  NefF 
(1898),  26  App.  Div.  642,  50  N.  Y.  Supp.  680.  "Surplus  proflU  or  reserved  funds" 
are  the  accumulations  by  the  company  of  moneys  or  property  In  excess  of  the  par 
valne  of  the  stock  Issued,  and  If  after  the  real  estate  and  personalty  ts  assessed 
at  Ita  actoal  value,  no  surplus  over  the  par  value  of  the  stock  is  shown,  or  If  such 
sarplus  does  not  exceed  10  per  cent,  of  the  coital  stock,  there  Is  nothing  to  assess 
aa  surplus,  and  nothing  from  which  the  10  per  cent,  of  the  capital  can  be  deducted. 
People  ex  rel.  Manhattan  Ry.  Co.  v.  Barker  (1900),  166  N.  Y.  306,  69  N.  E.  137. 

Bafe  deposit  vaults  may  be  inelnded  by  the  aasessora  In  determining  the  value 
ot  the  capital  stock  of  a  banking  corporation;  in  making  the  estimate  the  asses- 
sors m^  consider  the  amount  which  it  would  cost  to  reproduce  the  vaults,  and 
they  are  not  bound  to  appraise  them  at  what  they  would  be  worth  as  scrap  iron. 
People  ex  rel.  Bankers'  Safe  Deposit  Co.  v.  O'Donnel  (1907).  54  Hisc.  E,  106  N.  Y. 
Snpp.  467. 

Wbere  safe  deposit  vaults  have  not  been  considered  In  the  assessment  of  a 
Imllding  occupied  by  the  company,  tbey  are  jtroperly  included  for  the  purpose 
ot  fixing  the  taxable  value  of  the  capital  stock  ol  the  company.  People  ex  rel. 
Knickerbocker  Sate  Deposit  Co.  v.  Wells  (1906),  181  N.  Y.  246,  73  N.  E.  961,  affg. 
(1904),  99  App.  Div.  466,  91  N.  Y.  Supp.  283. 

Bills'  reoeivable  on  open  aoeoiinti  by  a  foreign  corporation  maintaining  an  office 
witbin  the  state  for  ttie  sale  of  Its  products  which  are  imported  Into  this  country 
and  sold  In  original  packages  are  taxable  as  capital  employed  within  the  state. 
People  ex  rel.  Burke  v.  OUonnel  (1909),  62  Misc.  660.  115  N.  Y.  Supp.  140. 

Ivldenoe  of  value  et  capital. — In  ascertaining  the  value  of  the  corporate  stock 
the  assessors  have  the  right  to  act  upon  evidence  outside  of  that  furnished  by 
the  corporation,  and  in  making  Inquiry  and  collecting  facta  they  are  not  bound 
by  the  strict  rule  which  goveniB  ordinary  Judicial  proceedings.  Their  decision 
will  be  sustained  it  they  act  In  good  faltb  upon  their  heat  Judgment,  upon  reason- 
able grounds,  and  do  not  err  In  the  principle  of  asseasment  to  the  prejudice  ot 
tbe  taxpwer.  People  ex  rel.  Equitable  Oas-Llght  Co.  v.  Barker  (1894),  144  N.  Y. 
94,  39  N.  E.   13.    They  may   consider  tbe  earnings   ot   the   corporation.    People 
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ex  rel.  Hantaattmn  Rj-  Co.  v.  Barker  (189&),  146  N.  Y.  304,  40  N.  E.  996.  Dirldenda 
are.  In  tbe  abBsnce  of  evidence  that  they  were  declared  of  earnings,  an  InflnlBcIent 
basis  for  an  asseeament.  People  ex  rel.  CoiuoL  Oaa  Co.  t.  Feltuer  (1903),  78 
App.  Dlv.  313,  79  N.  Y.  Supp.  97E. 

Statement,  and  oath  ot  offloer.— Where  on  an  ^qtUcatton  for  correction  the  cor^ 
poration  flies  a  verified  statement  as  to  Ita  financial  condition  and  the  prealdent 
is  examined  under  oath  aa  to  the  troth  of  such  statement,  the  asseaslng  officers 
are  bound  to  accept  the  statement  and  teetimonr  as  true  In  the  absence  of  evi- 
dence Impeaching  their  verity.  People  ex  reL  Consol.  Gas  Co.  v.  Feltner  (1S03), 
7S  App.  Dlv.  313,  79  M.  T.  Supp.  976;  People  ex  rel.  Brooklyn  Oas.  Co.  v.  Feltuer 
(1903),  82  Id.  368,  81  N.  Y.  Supp.  898. 

Erroneons  assessment  la  not  Justified  by  refueal  of  treasurer  to  ansrer  auestione 
put  to  him  by  the  asseesors,  where  the  record  does  not  dladose  the  question  nor 
the  subject  to  which  they  related.  People  ex  rel.  Sloan  t.  Barker  (1894),  76  Hun 
4&4,  27  N.  Y.  Supp.  10S2. 

A  mere  general  statement  tbat  all  saaets  are  without  the  etate  Is  Fennsylvanla 
and  there  subject  to  tax  Is  not  autfident.  People  ex  reL  Ortnoka  Mills  v.  Barker 
(1903),  S4  App.  Dlv.  469,  83  N.  Y.  Supp.  33. 

BnildliiK  on  leased  gnmnd. — In  assessing  the  capital  stock  and  surplus  of  a  cor- 
poration whose  chief  asset  is  a  building  erected  on  leased  ground,  the  commla- 
slonera  may  properly  estimate  the  building  at  Ita  actual  value  and  then  add  the 
value  of  the  personal  property  and  from  this  amount  deduct  the  assessed  value 
of  the  building.  In  determining  the  value  of  the  building  the  actual  cost  of  the 
erection  thereof  must  be  considered.  People  ex  rel.  Eden  Mnsee  v.  Peltner  (1901), 
60  App.  Dlv.  282,  70  N.  Y.  Supp.  120. 

XailToad  property. — In  determining  the  value  of  a  lease  of  railroad  property, 
the  assessors  may  consider  the  nature  of  tbe  estate  granted  to  the  leasee  cor- 
poration, Its  duration  and  the  profits,  If  any,  realized  from  operating  the  leased 
property,  but  should  deduct  therefrom  the  value  of  the  leased  franchise,  since 
the  lease  of  the  francbise  Is  taxable  under  another  statute.  The  lessee  corporation 
Is  not  entitled  to  a  deduction  for  the  bonds  Issued  to  It  by  tbe  lessor  corporation 
In  exchange  for  outstanding  bonds  of  the  lessor  corporation  purcbased  by  the 
lessee  corporation  and  in  payment  of  a  sum  expended  by  the  lessee  corporation 
in  construction  work  upon  the  leased  property,  tbe  payment  of  the  principal  and 
interest  of  sucb  bonds  being  guaranteed  by  tbe  lessor  corporation.  People  ex  rel. 
D.  ft  H.  R.  R.  Co.  V.  Feltner  (1901),  61  App.  Div.  129,  70  N.  Y.  Supp.  BOO,  affd. 
(1901),  171  N.  Y.  641,  63  N.  E.  786. 

The  capital  and  surplus  of  a  ralf/'oad  corporation  cannot  be  assessed  where  It 
appears  that  Its  railroad  la  leased  at  an  annual  rental  ot  8  per  cent,  of  ita  capital 
stock,  and  it  possesses  no  other  assets.  The  tax  commissioners  cannot  take  Into 
consideration  the  earning  power  of  such  stock  In  determining  the  value  ot  Its 
property.  People  ex  rel.  N.  Y.  C.  ft  H.  R.  R.  Co.  v.  Feltner  (1902).  75  App.  Dlv. 
B27,  7S  N.  Y.  Supp.  308,  affd.  (1903),  174  N.  Y.  632,  66  N.  B.  1114. 

Street  railroad. — In  determining  the  amount  of  capital  stock  of  a  street  railway 
liable  to  taxation,  the  value  of  leases  of  other  roads  held  by  It  should  be  included; 
bat  tbat  value  should  not  be  based  on  the  value  of  tbe  fee  owned  by  the  lessor, 
but  onl'  upon  ths  actual  value  to  tbe  lessee  of  tbe  leases  as  shown  by  evidence. 
When  the  fee  value  of  the  leased  railroads  has  been  assessed  to  tbe  lessor  and 
the  lessee  has  paid  the  amount  as  part  of  tbe  rent  reserved,  it  should  not  again 
be  compelled  to  pay  taxes  on  the  fee  value,  as  tbat  would  be  double  taxation. 
People  ex  rel.  Metropolitan  Street  R.  Co.  v.  Barker  (1907),  121  App.  Dlv.  661,  106 
N.  Y.  Supp.  336,  alfd.   (1910),  200  N.  Y.  609,  93  N.  B.  378. 

Xarket  value  of  stock. — The  market  value  of  Its  stock  may  be  taken  into  con- 
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Bfderatton  In  detennlntng  the  vOlue  of  the  corporate  propertj-  People  ex  rel. 
Knickerbocker  Fire  Ins.  Co.  t.  Coleman  (1887),  44  Hun  410.  aSd.  (1887),  107  N.  Y. 
641,  14  N.  B.  431;  People  ex  rel.  Malcom  Brewlag  Co.  t.  NeS  (1897),  19  App.  DIt. 
E96,  46  N.  Y.  Supp.  299,  atfd.  (1897),  154  N.  Y.  437,  4S  N.  E.  820.  But  It  1b  erroneous 
to  base  the  TSlne  of  the  capital  upon  tbe  market  value  of  the  corporate  ahares 
as  It  Is  the  actual  Tdlue  of  the  property  and  not  the  Belling  value  of  the  corporate 
shares  which  fs  aaaeesable.  People  ex  rel.  Bleecker  St,  etc.,  t.  Barker  (1896),  85 
Htm  210,  32  N.  Y.  Sapp.  990. 

It  has  been  held,  however,  where  the  market  value  of  the  sharee  was  taken  as 
the  basis  of  the  value  of  the  capital,  the  aasenment  U  not  void  and  the  amount 
will  not  be  reduced,  unless  It  appears  that  the  corporation  was  aggrieved.  People 
ex  rel.  Equitable  Oaa-Ught  Co.  v.  Barker  (1892),  66  Hun  21,  20  N.  Y,  Supp.  797, 
affd.   (1893),  137  N.  Y.  544,  33  N.  E.  336. 

The  market  rate  of  a  stock  is  a  deceptive  test.  Justifiable,  If  at  all,  by  neces- 
sity only.  People  ex  rel.  Consol.  Gas.  Co.  v.  Feitner  (1902),  38  Misc.  178,  77 
N.  Y.  Supp.  745,  modf.  (1903),  78  App,  Dlv.  313,  79  N,  Y.  Supp.  975. 

The  dividends  deolared  open  atock  of  a  corporation  are,  In  the  absence  of  evl- 
denee  that  they  were  declared  out  of  earnings,  an  inaufllclent  basis  for  an  assesB- 
ment  for  the  purpose  of  taxation.  People  ex  rel.  Consolidated  Qas  Co.  v.  Feitner 
(1903),  78  App.  DIv.  818,  79  N.  Y.  Supp.  975. 

JranebUee  not  Included. — The  capital  of  a  corporation  la  the  actual  value  of 
Its  tangible  property,  and,  therefore,  does  not  luclnde  the  value  of  Its  franchises. 
People  ex  rel.  Manhattan  Ry.  Co.  v.  Barker  (1895),  146  N.  Y.  304,  40  N.  E.  996; 
People  ex  rel.  Consolidated  Telegraph,  etc..  Go.  v.  Barker  (1896),  7  App.  Div.  27,  39 
N.  Y.  Supp.  776,  affd.  (1896),  161  N.  Y.  639.  46  N.  E.  1133;  People  ex  rel.  Brooklyn 
City  R.  R.  Co.  V.  Netr  (1897),  19  Id.  590,  46  N.  Y.  Supp.  386,  aSd.  (1897),  1E4  N.  Y. 
763,  49  N.  E.  1102;  People  ex  rel.  Coney  Island  ft  Brooklyn  R.  R.  Co.  v.  Neff  (1897), 
16  Id.  586,  44  N.  Y.  Supp.  810;  People  ex  rel.  Edison  Electric  Ulnmlnatlng  Co. 
V.  Neff  (1897),  19  Id.  599,  46  N.  Y.  Supp.  388,  Affd.  (189S),  156  N.  Y.  417,  61  N.  B. 
269;  People  ex  rel.  Consol.  Gas  Co.  v.  Feitner  (1903).  78  App.  Dlv.  313,  79  N..Y. 
Supp.  976. 

The  value  of  Its  franchises  cannot  be  Included  In  an  asoeeement  of  the  personal 
property  of  an  elevated  railroad  corporation,  and  where  a  lease  held  by  It  neces- 
sartly  Includes  the  use  of  the  franchises  of  the  lessor  corporation.  It  Isl  mproper 
to  Include  the  cost  of  the  lease  without  deduction  of  the  value  of  such  francblaes. 
PMple  ex  rel.  Manhattan  Ry.  Co.  r.  Barker  (1897),  152  N.  Y.  417,  46  N.  B.  875. 

This  affords  an  additional  reason  for  rendering  the  market  value  of  the  capital 
stock  an  Inaccurate  basis  of  valuation,  because  the  market  value  of  the  shares  Is 
largely  determined  by  the  value  of  the  corporate  franchisee. 

But  franchise  should  be  separately  assessed.    Bee  |i  43-49,  post 

Debt!  net  Inolnded.— The  aseessors  should  deduct  the  debts  of  the  corporation 
— or  perhaps,  more  properly,  should  consider  them  in  fixing  the  actual  value  of 
tbe  coital  of  the  corporation.  People  ex  rel.  Second  Ave.,  etc.,  Co.  v.  Barker 
(1894).  141  N.  Y.  196,  36  N.  E.  184.  Debts  should  be  deducted  under  t  12.  People 
ex  re).  Cornel)  S.  Co.  v.  Dedertck  (1900),  161  N.  Y.  195,  65  N.  E.  927;  People  ex 
ret  Rochester  R.  Co.  v.  Pond  (1899).  37  App.  Dlv.  330,  57  N.  Y.  Supp.  490; 
People  ex  rel.  Trust  Co.  v.  Norton  (1900),  63  Id.  657,  65  N.  Y.  Supp.  992.  It  was 
held  In  People  ex  rel.  NaUonal  Surety  Co.  v.  Feitner  (1901),  166  N.  Y.  129,  that  un- 
earned premiums  of  a  surety  company  are  not  deductible  as  debts;  but  see  t  4,  subd. 
14.  The  actual  value  of  the  stock  Is  the  basis,  and  where  It  Is  of  no  value  because  of 
Its  indebtedness  exceeding  Its  assets  it  should  not  be  assessed.  People  ex  rel.  West 
Side  «  Yonkera  R.  R.  Co.  v.  Comrs.  of  Texas  (1883).  31  Hun  82.  The  valuation 
of  the  capital  having  been  once  fixed,  no  further  deduction  can  be  made  on  account 
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of  IndebtednesB.  People  ex  rel.  Broadway,  etc,  R.  R.  Co.  t.  Comn.  of  Taxes 
{1873).  1  Tb.  A  C.  635;  People  ex  rel.  Bntchen,  etc.,  t.  Asten  (1885),  100  N.  Y. 
5&'t,  3  N.  B.  7S8.  The  depoflts  of  a  saTlngB  bank  of  another  state  are  to  be  deemed 
debts.  People  ex  rel.  Orotos  Savlnga  Bank  t.  Barker  (1897),  164  N.  Y.  Itl.  47  N.  E. 
1103;  People  ra  rel.  Bridgeport  SavIngB  Bank  t.  Barker  (1897),  164  N.  Y.  128,  47 
N,  B.  973.  Sahecrlptlons  paid  In  advance  to  a  aolrant  corporation  for  magaalnai  or 
periodlcala  which,  at  the  time  Its  capital  stock  was  asMooed  for  the  pnrpoaee  of  tax- 
ation, had  not  been  printed  or  pablished,  do  not  constitute  a  debt  within  the  con- 
templation of  the  statute  which  entitles  the  corporation  to  a  rednctlon.  People  ex 
rel.  Batterick  PubUshlng:  Co.  r.  Purdr  (1912),  153  App.  DIt.  <06,  138  N.  Y.  Supp, 
707,  mod.  (1913),  307  N.  Y.  771,  101  N.  E.  1116. 

Exempt  propertf  not  Included. — The  aBseaaora  should  deduct  the  capital  Inveated 
la  property  exempt  from  taxation  by  law.  People  ex  rel.  Edison,  etc.,  Co.  t. 
Barker  (1893),  139  N.  Y.  55,  34  N.  E.  722.  Thna.  it  waa  held  that  the  capital 
of  a  corporation  Inreated  in  United  Statee  patent  rigfata  Is  exempt  Pecqtle  ex  rel. 
N.  Y.  ft  N.  J.  Telephone  Co.  t.  Nell  (1S97),  16  App.  DiT.  S,  44  N.  Y.  Supp.  46.  atfd. 
(1898),  166  N.  Y.  701,  51  N.  E.  1093;  People  ex  rel.  Bhllson  Electric  UlumlnaUng 
Co.  V.  Neff  (1898).  l&G  N.  Y.  417,  51  N.  E.  269.  affg.  (1898),  19  App.  DiT.  699,  46  N. 
Y.  Supp.  388. 

TanKihle  penonalty  outside  of  itate- — A  domestic  corporation  baTlng  its  princi- 
pal place  of  buBinesB  here  la  not  taxable  on  merchandise  and  material  located  at 
its  mills  in  Pennsylvania.  People  ex  rel.  Orinoka  Hills  t.  Barker  (1903),  84  App. 
DiT.  469,  83  N.  Y.  Supp.  33. 

A  domestic  corporation  owning  raw  material  In  the  proceaa  of  manufacture  tn 
foreign  state  Is  not  taxable  thereon  on  the  theory  that  the  material  when  flnished 
may  be  brought  into  this  state  for  sale.  People  ex  rel.  Hyde  ft  Sona  t.  O'Donnel 
(1906).  116  App.  DiT.  161,  101  N.  Y.  Supp.  610,  alfd.  (1906),  ISS  N.  Y.  6S1.  80  N. 
B.  1116. 

Slvldendi;  when  tnolnded. — DlTldende  declared  but  not  credited  to  the  stock- 
holders, and  retained  In  the  busfneas  of  the  corporation  are  taxable  as  property 
of  the  corporation.  People  ex  rel.  Hawley.  etc.,  Lumber  Co.  y.  Barker  (1897),  23 
App.  DlT.  632.  48  N.  Y.  Supp.  6S7.  But  see  People  ex  rel.  U.  S.  Trust  Cto.  v.  Barker 
(1895),  86  Han  131,  33  N.  Y.  Supp.  388.  If  the  declared  dividend  is  not  retained 
In  the  buslneas  of  the  corporation,  although  unclaimed,  it  Is  not  subject  to  taxa- 
tion as  a  corporate  asset  People  ex  rel.  N.  Y.  ft  N.  J.  Telephone  Co.  t.  Neft  (1897), 
16  App.  DiT.  8.  44  N.  Y.  Sapp.  46.  atfd.  (1898),  166  N.  Y.  701,  51  N.  E.  1093.  The 
mere  fact  that  a  corporation  has  recently  declared  a  dividend  is  not  sufficient 
to  authorize  the  imposition  of  a  tax.  If  the  repori  of  the  treasurer  shows  that  there 
la  no  basis  therefor.  People  ex  rel.  Edison,  etc,  Co.  t.  Barker  (1894),  141  N.  Y. 
251,  36  N.  E.  196. 

Asiened  value  of  real  estate  to  he  dedaoted. — HaWng  determined  the  total  Talna* 
tlon  of  the  corporate  property  the  asaesaora  are  to  deduct  the  assessed  value  of 
Its  real  estate,  wherever  situated.  People  ex  rel.  Van  Nest  v.  Comrs.  of  Taxes  (1880), 
80  N.  Y.  573,  In  which  case  the  court  aatd:  "It  seems  that  to  entitle  a  cor- 
poration to  the  deduction  of  the  value  of  its  real  estate  from  that  of  Its  capital 
the  real  estate  must  have  been  paid  for  out  of  Its  capital."  See  also  People  ex  rel. 
Butchers,  etc.,  Co.  v.  Aeten  (18S6),  100  14.  Y.  597,  3  N.  E.  7S8.  The  deduction 
should  be  at  the  assessed  and  not  the  actual  value  of  the  real  estate.  People  ex  rel. 
Edison  Electric  Illuminating  Co.  v.  Harkneas  (1895).  44  N.  Y.  Supp.  51.  This  seems 
to  be  the  rule  If  the  real  eetate  la  situated  within  the  state.  People  ex  rel. 
Twenty-third  Bt  R.  R.  Co.  v.  Comte.  of  Taxes  (1884),  95  N.  Y.  654.  It  the  real 
eatate  la  situated  in  another  state  the  deduction  should  be  made  at  the  aaseaaed 
Talne  of  the  real  estate,  If  known,  In  the  absence  of  controlling  evidence  showing  a 
different  valuation.    People  ex  rel.  FalrHeld  Chemical  Co.  v.  Coleman  (1889).  116 
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N.  T.  178,  21  N.  B.  105G.  But  the  price  paid  In  the  absence  ol  other  evidence  may 
be  taken  as  the  aesesaable  value.  People  ex  rel.  Twentj-tlilrd  St.  R.  R.  Co.  t.  Cole- 
man (1884),  96  N.  Y.  GG4.  If  neither  the  asseseed  value  or  price  paid  la  known,  tbe 
actual  value  of  such  real  estate,  bo  far  as  ascertainable,  should  probably  be  taken  aa 
tbe  basis  of  deduction.  People  ex  rel.  Panama  R.  R.  Co.  v.  Comrs.  of  Taxes  (1887), 
104  N.  Y.  240,  10  N.  E.  437.  Elven  though  the  real  estate  may  be  assessed  at  lees  than 
Its  actnal  value,  the  assessed  value  la  the  proper  basis  of  dednctton.  People  «x  rel. 
Equitable  Oas-Llght  Co.  v.  Barker  (1S84),  144  N.  Y.  94,  39  N.  E.  13,  revg.  (ISM),  81 
Hun  22,  30  N.  Y.  Supp.  686. 

Seduction  when  real  eitate  1*  eneumbered  with  a  mortgage. — In  asseaslng  the  e$.p- 
Ital  stock  of  a  corporation  under  this  section,  where  the  real  estate  Is  encumbered 
with  a  mortgage  the  payment  of  which  has  not  been  assumed  by  the  corporation, 
and  the  value  of  the  equity  of  redemption  alone  has  been  Included  In  determin- 
ing the  value  of  Its  capital  stock,  the  corporation  Is  entitled  to  have  deducted  tma 
the  valuation  only  the  value  of  the  equity,  and  not  the  whole  asaeoament  value 
of  Its  real  estate.  People  ex  rel.  Weber  Piano  Co.  v.  Wells  (1904),  180  N.  Y.  82, 
72  N.  B.  626.  TBVg.   (1904),  95  App.  DIt.  574,  88  N.  Y.  Supp.  1030. 

Capital  of  Insmanoe  eompanle*. — A  corporation  having  acquired  a  fund  from 
earned  premiums  of  Insurance  paid  to  It,  could  not,  under  Its  charter,  divide  it 
among  Its  members,  and  It  has  no  other  aosets.  Held,  that  it  was  taxable  on  such 
fund  as  capital.  Mutual  Ins.  Co.  of  Buffalo  v.  Supervisors  ot  Erie  (1861),  4 
N.  Y.  442. 

A  fond  accumulated  by  a  mutual  Insurance  company  from  its  profits,  which  Is 
to  continue  for  losses,  but  for  which  certificates  are  Issued  to  members,  la  to  be 
taxed  as  a  part  of  the  coiApany's  capital.  Sun  Mut.  Ins.  Co.  v.  Mayor,  etc.,  of  New 
York  (1863),  8  N.  Y.  241. 

Sffeot  of  statement  of  value  of  asset*. — Tax  commissioners  are  not  authorised  to 
Infer  that  the  assets  of  a  corporation  have  been  Increased  by  the  amount  of  a 
spe<^lfled  Issue  of  bonds  as  against  the  verllled  statement  of  the  actual  value  of 
the  corporate  assets  as  made  by  an  officer  of  the  corporation.  People  ei  rel.  Brook- 
lyn Oas  Co.  V.  Feltner  (1903),  82  App.  Div.  368,  81  N.  Y.  Supp.  898. 

Kecapltnlation. — The  rates  governing  the  assessment  of  such  tax  have  been 
stated  to  be  aa  follows:  FtrsL  The  subject  of  valuation  and  assessment  is 
never  the  share  of  stock,  but  always  the  company's  capital  and  surplus.  Second. 
Snch  capital  and  surplus  must  be  assessed  at  its  own  value,  and  when  that  Is 
correctly  known  and  ascertained,  no  other  value  can  be  substituted  for  It  Third. 
Where  its  amount  and  value  are  undlecloeed  and  unknown  the  assessors  mar 
consider  the  market  value  of  the  share  of  stock,  and  the  general  condition  of  the 
company  as  Indicative  of  surplus  or  deficiency  and  of  tlie  probable  amount  ot 
tfther.  Fourth.  They  may  further  resort  to  such  means  of  information  when  the 
amount  of  capital  and  surplus  Is  disclosed,  but  the  assessors  have  salBclent  reason 
to  disbelieve  the  statement,  and  such  reason  la  founded  upon  bets  establlhed  t>y 
competent  proof. 

The  rule  has  also  been  stated  as  follows: 

Take  on  one  aide  ot  the  account  the  total  assets  of  the  corporation  (Including 
the  full  value  ot  real  estate  as  well  as  personal  property)  and  the  taxable  as  well 
■a  nontaxable  property.  Upon  the  other  side  ot  the  account  there  must  be 
aggregated  the  value  of  the  stock  of  the  company  belonging  to  the  state,  and 
incorporated  literary  and  charitable  Institutions;  property  exempt  by  state,  non- 
humble  property,  which  doss  includes  shares  of  stock  of  other  corporations;  tbe 
assessed  value  of  the  corporation's  real  estate;  the  debts  of  the  corporation,  and 
surplus,  if  any,  up  to  10  per  cent  of  the  capital.  The  difference  between  these 
two  aggregate  sums  represents  the  assessable  value  of  the  coital  stock  of  domes- 
tic  corporations. 


Digitized  by  L.iOOQIC 
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§  IS.  Stookholden  of  bank  taxable  on  iharea. — -The  stockholders  of 
every  bank  or  banking  association  organized  under  the  authority  of  this 
state,  or  of  the  United  States,  shall  be  assessed  and  taxed  on  the  value  of 
tiieir  shares  of  stock  therein;  said  shares  shall  be  included  in  the  valua- 
tion of  the  personal  property  of  such  stockholders  in  the  assessment  of 
taxes  in  the  tax  district  vhere  such  bank  or  banking  association  ia  lo- 
cated, and  not  elsewhere,  whether  the  said  stockholders  reside  in  said  tax 
district  or  not. 

Sonroe. — Former  Tax  L.  (L.  1S96,  cIl  908}  |  13;  orlglnall?  revised  trom  L.  1882, 
ch.  409,  pt.  ot  I  12. 

Beferenee*. — See  I  24  ff.  as  to  aBsesBiDMtt  of  bank  sharae.  Section  13,  tttpra.  Is 
incoDBlBtent,  the  aBBessment  now  being  levied  against  the  bank,  which  ia  given  a 
Hen  on  the  shares  of  stock. 

fj.  8.  Kev.  Btat,  I  SM8. — The  autborltj'  tor  the  taxation  of  the  Bharea  of  national 
banks  le  derived  from  g  5219;  see  Matter  of  Jenkins  (1899),  47  App.  Dlv.  394,  62 
N.  Y.  Supp.  321,  add.  <1900).  163  N.  Y.  320.  as  follows: 

Section  6219.  "Nothing  herein  shall  prevent  all  the  shares  In  any  association 
from  being  Included  In  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  ahares.  In  assessing  taxes  Imposed  by  authority  of  the  state  wlthtn 
which  the  association  Is  located;  but  the  legislature  of  each  state  may  determine 
and  direct  the  manner  and  place  of  taxing  all  the  shares  of  national  banking  asso- 
ciations located  within  the  state,  subject  only  to  the  two  restrictions,  that  the  tax- 
ation shall  not  be  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  In  the 
hands  of  Individual  cttlsens  of  such  state,  and  that  the  shares  of  any  national 
banking  association  owned  by  nonresidents  of  any  state  shall  be  taxed  In  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere.  Nothing  herein  shall  be 
construed  to  exempt  the  real  property  of  associations  from  either  state,  county  or 
municipal  taxes,  to  the  same  extent,  according  to  its  valae,  as  other  real  property 
is  taxed." 

Koney  capital.— Mercantile  National  Bank  v.  Mayor,  etc.,  of  N.  Y.  (1887),  121 
U.  S.  138,  30  Ii.  ed.  SS5,  7  Sup.  Ct.  S3S.  The  shares  of  trust  companies  are  moneyed 
capital.    Id. 

DiiarimlnatlDn  agalnit  national  banks,  what  ooaitltnte*. — Under  S  6219  ot  the 
U.  S.  Rev.  Stats,  the  shares  of  stockholders  in  a  national  bank  are  subject  to 
state  taxation,  without  regard  to  the  fact  that  a  part  or  the  whole  of  the 
capital  of  the  bank  is  Invested  In  United  States  securities  declared  by  con- 
gress to  be  exempt  from  taxation  by  state  authority,  but  only  when  the  act 
of  the  legislature  anthoriring  such  tax  provides  that  It  shall  not  exceed  the 
rate  Imposed  upon  tbe  shares  of  any  of  the  banks  organized  under  the  state 
laws.  Tan  Allen  v.  Assessors  (186S),  3  Wall  573,  18  U  ed.  229,  revg.  City  ol 
mica  V.  Churchm  (1866),  33  N.  Y.  161. 

Tbe  shares  of  national  banks  are  subject  to  taxation,  under  the  laws  of  the 
state,  though  such  tax  must  not  be  at  a  greater  rate  than  upon  other  moneyed 
capital  in  the  hands  ot  Individuals,  nor  must  such  tax  exceed  the  rate  imposed 
upon  the  shares  of  any  of  the  banks  organized  under  authority  of  the  state. 
People  ex  rel.  Kennedy  v.  Comrs.  of  Taxes  (186S),  35  K  Y.  423. 

This  case  was  afHrmed  and  the  doctrine  of  Van  Alien  v.  Assessors  was  reaf- 
firmed in  People  v.  Comn.  (1SS6),  4  Wall  244,  18  U  ed.  344.  tub  nom.  People  ex 
rel.  Dner  v.  Comrs.  of  Taxes  of  New  York  (1887),  6  Am.  Law  Reg.  (N,  S.)  467,  and 
in  People  v.  Comrs.  of  Taxes  (1876),  S4  U.  S.  415,  24  L.  ed.  164. 

The  court  of  appeals  In  City  of  Utica  v.  Churchill  (1866),  23  N.  Y.  161,  revd.  aa 
above,  had  held  that  the  state  statute  In  question  did  not  exceed  the  llmitatlona 
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preaciibed  by  tbe  act  of  congreBs  of  1864,  although  It  did  not  contain  the  ezpreee 
provision  regarded  aa  esEentlal  by  the  United  States  supreme  conrt. 

Perfect  equality  Is  not  requisite.  Davenport  v.  Davenport  (1S8T),  123  U.  S.  83, 
31  L.  ed.  e4,  8  Sup.  Ct  73;  Bank  of  Redemption  v.  Boeton  (1888),  125  Id.  GO,  31 
L.  ed.  689,  8  Snp.  Ct.  772.  Nor  equality  of  asaessment  with  other  property  gen- 
enlly.  Talbot  T.  Stiver  Bow  County  (18B1),  13»  U.  S.  438.  35  L.  ed.  210,  11  Sup. 
Ct  694. 

Elxeinptlon  of  savings  bank  deposits  Is  Talld.  Mercantile  Nat.  Bank  t.  Mayor, 
etc.,  of  N.  Y.  (1867).  121  U.  S.  138,  30  L.  ed.  895,  7  Sup.  Ct.  826;  Davenport  Bank 
T.  Davenport  Board  of  BquallEatlon  (1887),  123  Id.  83,  31  L.  ed.  94,  S  Sap.  Ct 
73;  Bank  r.  Boston  (1888),  125  Id.  60,  31  L.  ed.  689,  8  Sup.  Ct.  772. 

So  also  the  exemption  of  trust  companies  and  savings  banks  has  been  held 
valid.  Palmer  v.  McMahon  (1S90),  133  U.  S.  660,  33  L.  ed.  772,  10  Sup.  Ct.  324,  affg. 
UcMahon  V.  Palmer  (1886),  102  N.  T.  76,  6  N.  E  .400. 

Uniform  valuation  at  par  Is  valid.  Williams  v.  Albany  Co.  (1887),  122  U.  S.  164, 
30  L.  ed.  1088. 

A  statute  which  allows  deduction  of  debts  from  all  property  except  the  shares 
of  national  banks  Is  void.  People  v.  Weaver  (1879),  100  U.  S.  639,  25  K  ed.  706, 
7  Snp.  Ct  1244. 

Allowing  state  banks  to  divide  snrplns,  while  United  States  hanks  are  required 
to  maintain  It,  Is  not  discrimination  snch  as  will  render  the  act  rold.  People  ex  rel. 
Giallatln  Nat  Bank  v.  Comrs.  oC  Taxes  (1S76),  67  N.  T.  516,  atfd.  (1878),  4  Otto 
(U.  8.)   416.  24  L.  ed.  164. 

A  difference  In  methods  in  assessing  shares  of  national  banks  and  shares  of. 
state  hanks  does  not  necessarily  amount  to  a  discrimination.  Covington  t.  First 
Nat  Bank  (1905),  198  U.  S.  100,  49  L.  ed.  963,  26  Sup.  Ct.  G6S. 

Statute  of  California  held  violative  of  this  section  as  discriminating  In  favor 
of  state  banks,  all  the  elements  of  value  laclnded  In  the  assesBment  of  national 
bank  shares  not  being  included  In  assesment  of  state  hank  shares.  San  Fran- 
cisco Nat  Bank  v.  Dodge  (1S06).  1S7  U.  S.  70,  49  L.  ed.  669.  25  Sup.  Ct.  384. 

The  aetnal  valne  and  not  the  par  valne  of  the  stock  of  national  banks  is  the 
basis  of  assessment.  People  ex  rel.  Gallatin  Nat.  Bank  v.  Comrs.  of  Taxes  (1S76), 
67  N.  Y.  516,  affd.  (1878)  4  Otto  (U.  S.)  416,  24  L.  ed.  164. 

The  sitns  of  property  In  national  bank  shares  may,  for  the  purposes  of  taxation, 
he  separated  from  the  residence  of  the  owner.  Tappen  v.  Merchants'  Nat.  Bank 
(1873),  19  Wall  490,  22  L.  ed.  189;  Williams  v.  Weaver  (1878),  76  N.  Y.  30.  alfd. 
(1879)  100  U.  S.  547,  25  h.  ed.  708. 

fecial  list  of  national  bank  shares  is  not  In  conflict  with  |  5219  of  the  United 
States  Revised  SUtntes.  McMataon  v.  Palmer  (1886).  102  N.  Y.  176,  6  N.  E.  400; 
Williams  T.  Weaver  (1878).  75  N.  Y.  30,  affd.  (1879),  100  U.  S.  647,  25  L,.  ed.  708. 

Xoniesident  Is  not  personally  liable  for  an  assessment  on  national  bank  stock 
of  a  bank  In  this  state.  City  of  N.  Y.  v.  McLean  (1902),  170  N.  Y.  374.  63  N.  B.  380. 
The  tact  that  he  was  pereonally  served  Is  immaterial.  The  question  is  the  juris- 
diction of  the  assessors,  not  the  court.  Id.  See  If  24S  post,  superseding  this 
decision  in  Its  application  to  bank  shares,  which  are  now  assessed  against  the 
bank. 

Injanetlon  to  leitrala  dlserlniinatian. — An  action  will  not  lie  In  equity  to  restrain 
the  collection  of  a  tax  on  the  sole  ground  that  national  bank  stock  was  assessed 
at  a  higher  ratio  of  value  than  real  estate,  although  the  grievance  Is  one  that 
cannot  be  reached  by  certiorari  or  for  which  there  exists  any  remedy  at  law,  where 
no  intention  to  discriminate  to  the  Injury  of  a  class  of  persons  or  a  species  of 
propwty  appears.  MercanUle  Nat.  Bank  v.  Mayor,  etc.,  of  N.  Y.  (1902),  172  N.  Y. 
36,  64  N.  E.  756. 
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H  14,16.  Taxable  propertr  and  place  of  t^utlon.  L.  1909,  ch.  82. 

§  14.  Place  of  tazatton  of  individual  bank  capital. — Every  individual 
banker  shall  be  taxable  upon  the  amount  of  capital  invested  in  bis  banking 
business  in  the  tax  district  where  the  place  of  such  busiaess  is  located  and 
shall,  for  that  purpose,  be  deemed  a  resident  of  such  tax  district. 

Source. — ^Former  Tax  L.  (L.  1S96,  cfa.  908)  |  14;  orlglnallr  revised  from  L.  18S2, 
ch.  409,  I  320. 

The  word!  "Individual  banker"  as  used  In  this  section  and  In  section  25,  post, 
mean  an  Individual  banker  as  defined  b?  section  2  of  the  Bankli^  Law.  Kept,  of 
Atty.  Oenl.   (1910)    870. 

The  residence  of  an  Individual  banker  doing  businesB  under  the  Banking  Law  la 
for  the  purpose  of  taxation  of  hla  banking  capital  In  the  town  or  place  specified 
as  the  location  of  his  banking  office.  Bat  the  property  of  private  bankers  as  anch 
follows  the  residence  ol  the  owner.    Kept,  of  Atty.  Oenl.   (1910)   670. 

Looatlon  of  bank  flxee  place  for  assessment.  Patchin  v.  Rltter  (1858),  27  Barb. 
34;  Miner  v.  Village  of  Fr«donIa  (1863).  27  N.  ¥.  156;  Hetcalt  v.  Messenger 
(1864).  46  Barb.  325. 

An  aMetunent  of  "circulation;  notes  and  profits,"  held  Illegal.  Bellinger  v.  Oray 
(1873),  51  N.  T.  610. 

TTnited  Statei  bonds  and  realty. — Capital  Invested  In  United  States  bonda  or 
realty  should  be  deducted.    People  ex  rel.  Raplee  V.  Reddy  (1866).  43  Barb.  639. 

§  15.  Beport  of  exempt  property. — It  shall  be  the  duty  of  the  board  of 
assessors  of  the  several  towns  of  this  state,  and  the  boards  or  officials 
charged  with  the  duty  of  assessing  property  for  the  purposes  of  taxation 
in  the  several  cities  of  the  state,  to  furnish  to  the  clerks  of  the  boards 
of  supervisors  of  their  respective  counties,  or  in  the  case  of  the  city  of 
New  York,  to  the  eity  clerk  of  that  city,  on  or  before  the  first  day  of  Sep- 
tember in  each  year,  a  full  and  complete  list  and  statement  of  all  property 
situated  within  their  respective  districts  exempt  or  partially  exempt  from 
taxation  under  the  laws  of  this  state.  Such  list  and  statement  shall  be 
made  on  blanks  furnished  by  the  tax  commission,  and  in  such  form  and 
to  contain  and  set  forth  all  the  information  relative  to  such  property  and 
the  situation  and  value  thereof,  as  may  be  required  by  the  tax  commis- 
sion, and  to  be  verified  in  the  same  manner  as  assessments  of  property 
for  the  purposes  of  taxation,  and  in  the  eity  of  New  York  by  the  chief 
deputy  of  the  department  of  taxes  and  assessments.  The  tax  commission 
shall  prepare  and  transmit  to  the  clerk  of  the  board  of  supervisors  in  each 
county  and  to  the  city  clerk  of  the  eity  of  New  York,  a  sufficient  number 
of  such  blanks,  on  or  before  the  first  day  of  June  in  each  year,  &nd  the 
clerks  of  the  boards  of  supervisors  and  the  city  clerk  of  the  city  of  New 
York  shall  forthwith,  upon  the  receipt  thereof,  distribute  the  same  among 
the  boards  of  assessors  for  use  in  preparing  the  statement  herein  required. 
And  it  shall  be  the  duty  of  the  clerk  of  the  board  of  supervisors  of  each 
county  and  of  the  city  clerk  of  the  city  of  New  York,  to  transmit  such 
completed  lists  or  statements  to  the  tax  commission,  on  or  before  the  first 
day  of  October  in  each  year,  and  the  tax  commission  shall  tabulate  such 
statements  and  eanse  to  be  published  in  their  annual  report  to  the  legis- 
lature, a  complete  tabulated  statement,  based  upon  the  statement  so  trans- 
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mitted  to  the  tax  coouniBsioQ,  of  all  real  estate  in  the  several  comities  of 
the  state  which  is  exempt  or  partially  exempt  from  taxation.  Immediately 
npon  the  receipt  of  the  completed  reports  by  the  various  clerks  of  the 
boards  of  snpervisors,  and  the  city  clerk  of  the  city  of  New  York,  those 
officials  shall  prepare  a  tabulated  statement  of  the  returns  received  and 
shall  post  a  copy  thereof  in  a  conspicuous  place,  and  in  all  cities  of  the 
state  cause  a  copy  thereof  to  be  published  in  the  official  paper  or  papers  of 
said  city  twice,  with  an  interval  between  publications  of  three  weeks,  except 
SQch  cities  which  publish  a  complete  assessment-roll.  The  expense  of  such 
publication  shall  be  a  city  charge  and  shall  be  audited  and  paid  in  the 
same  manner  as  chaises  for  other  city  notices  are  audited  and  paid. 
{Amended  by  L.  1916,  ck.  323,  §  6.) 

Sovee.— Former  Tax  U  (L.  1896,  ch.  SOS)  |  16,  as  added  by  L.  1904,  cb.  438, 
■nd  amended  by  I^  1908,  cb.  43. 

SefereBee. — Propertj  exempt  Irom  taxation,  |  4,  ante. 

Publlihed  llct  ot  exempt  property  of  city  need  Include  only  sucb  property  as  Is 
situate  wltbln  tbe  city  limits.    Rept  of  Atty.  Oenl.  (1910)  67B. 

§  16.  Eznnption  and  reduction  in  aaieHment  of  lands  planted  with  treet 
for  forettry  purposes. — ^Whenever  the  owner  of  lands,  to  the  extent  of  one 
or  more  acres  and  not  exceeding  one  hundred  acres,  shall  plant  the  same  for 
forestry  purposes  with  trees  to  the  number  of  not  less  than  eight  hundred 
to  the  acre,  and  whenever  the  owner  of  existing  forest  or  brush  lands  to  the 
extent  of  one  or  more  acres  and  not  exceeding  one  hundred  acres,  shall  un- 
derplant  tbe  same  with  trees,  to  the  number  of  not  less  than  three  hundred  to 
the  acre,  and  proof  of  that  fact  shall  be  jiled  with  the  assessors  of  the  tax 
district  or  districts  in  which  such  lands  are  situated  as  hereinafter  provided, 
such  lands  so  forested  shall  be  exempt  from  ass^sment  and  taxation  for  any 
purpose  for  a  period  of  thirty-five  years  from  the  date  of  the  levying  of 
taxes  thereon  immediately  following  such  planting,  and  such  existing  forest 
or  brash  lands  so  underplanted  shall  be  assessed  at  the  rate  of  fifty  per 
centum  of  the  assessable  valuation  of  such  land  exclusive  of  any  forest 
growth  thereon  for  a  period  of  thirty-five  years  from  the  date  of  the  levy- 
ing of  taxes  thereon  immediately  following  such  underplanting.  The  owner 
or  owners  of  lands  forested  as  above  provided,  in  order  to  secure  the  benefits 
of  this  section,  shall  file  with  the  conservation  commission  an  affidavit  mak- 
ing the  due  proof  of  such  planting  or  underplanting  and  setting  forth  an 
accurate  description  of  such  lands,  the  town  and  county  in  which  the  same 
are  situated,  the  number  of  trees  planted  or  underplanted  to  tbe  acre  and 
the  nomber  of  acres  so  forested,  which  affidavit  shall  remain  on  file  in  the 
office  of  said  commission.  Upon  tbe  filing  of  such  affidavit  it  shall  be  the 
duty  of  the  conservation  commission  to  cause  an  inspection  of  such  forested 
lands  to  he  made  by  a  competent  forester  or  other  employee  of  said  com- 
mission who  shall  make  and  file  with  said  commission  a  written  report  of 
such  inspection.  If  the  commission  is  satisfied  from  the  said  affidavit  and 
the  report  of  inspection  that  the  lands  have  been  forested  as  above  provided, 
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in  good  faith  and  by  adequate  metliods  to  produce  a  forest  plantation,  and 
are  entitled  to  the  exemption  of  assessment  or  to  a  reduction  of  assesament 
as  provided  in  this  section,  it  shall  make  and  execute  a  certificate  under  the 
seal  of  its  ofBce,  and  file  the  same  with  the  county  treasurer  of  the  county  in 
which  the  lands  so  forested  are  located,  which  certificate  shall  set  forth  a 
description  of  the  lands  affected  by  this  section,  the  area  and  owner  or 
owners  thereof,  the  town  or  towns  in  which  the  same  are  situated,  the  de- 
scription upon  the  last  assessment-roll  which  included  said  lands,  the  period 
of  exemption  or  of  reduction  of  assessment  to  which  6uch  lands  are  entitled 
and  the  date  of  the  expiration  of  anch  exemption  or  reduction  of  assessment. 
Upon  the  filing  of  such  certificate  it  shall  be  the  duty  of  the  county  treasurer 
to  file  with  the  assessors  of  the  tax  district  in  which  the  landa  described 
therein  are  located  within  ten  days  after  receipt  thereof  a  certified  copy  of 
such  certificate,  and  the  assessors  of  such  tax  district  shall  place  the  lands 
according  to  the  description  contained  in  said  certificate  upon  the  next  as- 
sessment-roll prepared  for  the  assessment  of  lands  within  such  tax  district 
and  shall  exempt,  or  reduce  the  assessment  upon,  the  lands  so  described  as 
hereinbefore  provided,  and  shall  insert  upon  the  mai^n  of  said  assessment- 
roll  opposite  the  description  of  said  lands,  a  statement  that  in  accordance 
with  the  provisions  of  this  section  of  the  tax  law  said  lands  are  exempt  from 
taxation  or  that  the  assessment  thereof  is  reduced  fifty  p*r  centum  as  the 
case  may  be  and  insert  also  in  the  margin  the  date  of  the  expiration  of  such 
exemption  or  reduction  of  assessment  and  such  lands  shall  continue  to  be  ex- 
empted, assessed  and  carried  in  snch  manner  upon  the  assessment-rolls  of 
such  town  until  the  date  of  the  expiration  of  snch  exemption  or  reduction 
of  assessment.  Lands  which  have  been  forested  as  above  provided  within 
three  years  prior  to  the  taking  effect  of  this  section  may  come  within  its 
provisions  if  application  therefor  is  made  to  the  conservation  commission 
within  one  year  from  the  time  when  this  section  takes  effect,  but  except  as 
provided  by  this  section  the  period  of  exemption  or  reduction  as  certified  to 
by  the  conservation  commission  shall  not  exceed  the  period  of  thirty-five 
years  from  the  date  of  the  original  planting.  Lands  situated  within  twenty 
miles  of  the  corporate  limits  of  a  city  of  the  first  class,  or  within  ten  miles 
of  the  corporate  limits  of  a  city  of  the  second  class,  or  within  five  miles  of 
the  corporate  limits  of  a  city  of  the  third  class,  or  within  one  mile  of  the 
corporate  limits  of  an  incorporated  village  shall  not  be  entitled  to  the  ex- 
emption or  reduction  of  assessment  provided  for  by  this  section.  In  the 
event  that  lands  exempted  or  reduced  in  taxation  as  above  provided  shall, 
by  act  of  the  owner  or  otherwise,  at  any  time  during  the  period  of  ex- 
emption or  reduction  in  taxation  cease  to  be  used  exclusively  as  a  forest 
plantation  to  the  extent  provided  by  this  section  to  entitle  such  land  to  the 
privileges  of  this  section,  the  said  exemption  and  reduction  in  taxation  pro- 
vided for  in  this  section  shall  no  longer  apply  and  the  assessors  having  juris- 
diction are  hereby  empowered  and  directed  to  assess  the  said  land  at  the 
value  and  in  the  manner  provided  by  the  tax  law  for  the  general  assessment 
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of  land.  If  any  land  exempted  nnder  this  Bection  continues  to  be  used  ex- 
clusively for  the  growth  of  a  planted  forest  after  the  expiration  of  the  pe- 
riod of  exemption  provided  hereby,  the  land  shall  be  assessed  at  its  true 
valoe  and  the  timber-cfrowth  thereon  shall  be  exempt  from  taxation,  except 
if  sDcfa  timber  shall  be  cat  before  the  land  has  been  duly  assessed  and  taxes 
regularly  paid  for  five  consecutive  years  after  the  exemption  period  has  ex- 
pired, such  timber  growth  shall  be  subject  to  a  tax  of  five  per  centum  of  the 
estimated  stompage  valne  at  the  time  of  cutting,  unless  such  cuttings  are 
thimiings  for  stimulating  growth  and  have  been  made  under  the  supervision 
of  the  conservation  commission.  Whenever  the  owner  shall  propose  to  make 
any  cutting  of  sach  timber  growth  for  a  purpose  other  than  for-  thinning 
as  above  provided,  he  shall  give  thirty  days'  notice  to  the  assessors  of  the 
tax  district  on  which  the  land  is  located,  who  shall  forthwith  assess  the 
stompage  value  of  such  proposed  cutting,  and  such  owner  shall  pay  to  the 
ooUeetor  of  the  town  in  which  such  land  is  situated  before  cutting  such  tim- 
ber five  per  centum  of  such  assessed  valuation.  If  such  owner  shall  fail  to 
give  such  notice  and  pay  such  taxes  he  shall  be  liable  to  a  penalty  of  three 
times  the  amount  of  such  tax,  and  the  supervisor  of  the  town  may  bring  an 
action  to  recover  the  same  for  the  benefit  of  the  town  in  any  court  of  com- 
petent jurisdiction.     (Added  by  L.  1912,  eh.  249.) 

BeferesM. — Exemption  ot  reforested  lands  from  taxation;  claaslflcatlon  by  con- 
■erratlon  commission,  Conservation  Law,  |  67. 

§  17.  Exemption  and  reduction  in  useisment  of  lands  maintained  as  wood 
lots  and  to  encourage  the  growth  of  trees  for  snoh  purposes. — In  order  to 
encourage  the  maintenance  of  wood  lots  by  private  owners  and  the  practice 
of  forestry  in  the  management  thereof,  the  owner  of  any  tract  of  land  in 
the  state,  not  exceeding  fifty  acres,  which  is  occupied  by  a  natural  or 
planted  growth  of  trees,  or  by  both,  which  shall  not  be  situated  within 
twenty  miles  of  the  corporate  limits  of  a  city  of  the  first  class,  nor  within 
ten  miles  of  the  corporate  limits  of  a  city  of  the  second  class,  nor  within  five 
miles  of  the  corporate  limits  of  a  city  of  the  third  class,  nor  within 
one  mile  of  the  corporate  limits  of  an  incorporated  village,  may  apply  to 
the  conservation  commission  in  manner  and  form  to  be  prescribed  by  it, 
to  have  such  land  separately  classified  for  taxation.  Application  for  such 
classification  shall  be  made  in  duplicate  and  accompanied  by  a  plot  and 
description  of  the  land,  and  such  other  information  as  the  commission  may 
require.  Upon  the  filing  of  such  application  it  shall  be  the  duty  of  the 
commission  to  cause  an  inspection  of  such  land  to  be  made  by  a  competent 
forester  for  the  purpose  of  determining  whether  or  not  it  ia  of  a  suitable 
character  to  be  so  classified.  If  the  commission  shall  determine  that  such 
land  is  suitable  to  be  so  classified,  it  shall  submit  to  the  owner  a  plan  for 
the  further  management  of  said  land,  and  trees  and  shall  make  and  execute 
»  certificate  under  the  seal  of  the  commission  and  file  the  same  with  the 
county  treasurer  of  the  county  in  which  the  land  is  located,  which  certificate 
shall  Bet  forth  a  description  and  plot  of  the  land  so  classified,  the  area  and 
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owner  thereof,  the  town  or  towns  in  which  the  same  is  situated,  and  that 
the  land  has  been  separately  classified  for  taxation  in  accordance  with  the 
provisions  of  this  section.  Upon  the  filing  of  such  certificate  it  shall  be 
the  duty  of  the  county  treasurer  to  file  with  the  assessors  of  the  tax  district 
in  which  the  land  described  therein  is  located,  within  ten  days  after  receipt 
thereof,  a  certified  copy  of  such  certificate.  So  long  as  the  land  so  classi- 
fied is  maintained  as  a  wood  lot,  and  the  owner  thereof  faithfully  complies 
with  all  the  provisions  of  this  section  and  the  instructions  of  the  conuuis- 
sion,  it  shall  be  assessed  at  not  to  exceed  ten  dollars  per  acre  and  taxed 
annually  on  that  basis.  In  fixing  the  value  of  said  lands  for  assessment, 
the  assessors  shall  in  no  case  take  into  accoant  the  value  of  the  trees  grow- 
ing thereon,  and  said  land  shall  not  be  assessed  at  a  value  greater  than 
other  similar  lands  within  the  same  tax  district,  which  contain  no  forest 
or  tree  growth,  are  assessed.  The  assessors  of  each  tax  district  where  said 
land  so  classified  is  located  shall  insert  upon  the  margin  of  said  assessment 
and  opposite  the  description  of  such  land  a  statement  that  said  land  is 
assessed  in  accordance  with  the  provisions  of  this  section.  In  the  event 
that  land  so  classified  as  above  prescribed  shall  at  any  time  by  act  of  the 
owner  or  otherwise  cease,  in  the  jadgment  of  the  commission,  to  be  tised 
exclusively  as  a  wood  lot  to  the  extent  provided  by  this  section  to  entitle 
the  owner  of  such  land  to  the  privileges  of  this  section,  the  exemption 
and  valuation  in  taxation  provided  for  in  this  section  shall  no  longer  apply 
and  the  assessors  having  jurisdiction  shall,  upon  the  direction  of  the  com- 
mission assess  the  said  land  at  the  value  and  in  the  manner  provided  by 
the  tax  law  for  the  general  assessment  of  land.  Whenever  the  owner  shall 
propose  to  cut  any  live  trees  from  said  land,  except  for  firewood  or  build- 
ing material  for  the  domestic  use  of  said  owner  or  his  tenant,  he  shall  give 
the  commission  at  least  thirty  days  notice  prior  to  the  time  he  desires  to 
begin  cutting,  who  shall  designate  for  the  owner  the  kind  and  number  of 
trees,  if  any,  most  suitable  to  be  cut  for  the  purpose  for  which  they  are 
desired,  and  the  cutting  and  removal  of  the  trees  so  designated  shall  be  in 
accordance  with  the  instructions  of  said  commission.  After  such  trees  are 
cut  and  before  their  removal  from  the  land,  the  owner  shall  make  an  ac- 
curate measurement  or  count  of  all  of  the  trees  cut  and  file  with  the  asses- 
sors of  the  tax  district  a  verified,  true  and  accurate  return  of  such  meas- 
urement or  count  and  of  the  variety  and  value  of  the  trees  so  cut.  The 
assessors  shall  forthwith  assess  the  stumpage  value  of  the  timber  so  cut, 
and  such  owner  shall  pay  to  the  tax  collector  of  the  town  in  which  such 
land  is  situated,  before  the  removal  of  any  such  timber,  five  per  centum  of 
such  valuation.  If  such  owner  shall  fail  to  give  such  notices  and  pay  such 
taxes  he  shall  be  liable  to  a  penalty  of  three  times  the  amount  of  such  tax, 
and  the  supervisor  of  the  town  may  bring  an  action  to  recover  the  same 
for  the  benefit  of  the  town  in  any  court  of  competent  jurisdiction.  (Added 
by  L.  1912,  ch.  363.) 
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MODE  OF  ABSBSSXZIIT. 

Section  20.    ABcertainlng  facts  for  asseBsment. 
£1.    Preparation  of  asseBsmsnt-roU. 

il-a.    AsaeBBment  rolls  In  cities.     (Rep.  bj  L.  1916.  cb.  323.) 
21-b.    AsseBsment  of  certain  real  property  in  SuBollc  and  Herkimer  eoun- 
UoB.     (Rep.  by  L.  1916,  ch.  323.) 

22.  Asaeaement  of  state  lands. 

23.  Banks  to  make  report. 

24.  Bank  shares,  how  asseesed. 

24-a.  Notice  of  assesBment  to  banks  or  hanking  associations;  complaints. 

24-b.  Bank  shares;  rate  ot  tai. 

24-c.  Bank  shares;  exemption  from  otber  tazea. 

24-d.  Bank  tax;  levy  by  board  of  superrlsors. 

24-e.  Bank  tax,  warrant  for  collection. 

24-f.  Bank  tax;   collection  and  payment. 

21-g.  Bank  tax;    dlBtributed  by  board  ot  Bupervieors. 

25.  Individual  banker,  how  assessed. 

26-    Notice  of  asBessment  to  bank  or  banking  asBociation.     (Rep.  by  L. 

1916,  cb.  323.) 
27.    Reports  of  corporattons, 
2S.    Penalty  tor  omlasion  to  make  statement 

29.  County  clerks  to  fumish  data  respecting  corporations. 

30.  Assessment  of  real  property  of  nonresident.    (Rep.  by  !•.  1911,  ch. 

316.) 

30.  Tax  map  in  each  tax  district.     (Added  by  L.  1911,  ch.  316.) 

31.  Surveys  and  maps  of  nonresident  real  property.     (Rep.  by  L.  1911,  eh. 

316.) 

32.  Corporations,  bow  asseesed.    (Rep.  by  L.  1911,  ch.  316.) 

33.  Assessment  of  agent,  trustee,  guardian  or  executor. 

34.  Assessment  of  omitted  property. 

35.  Debts  owing  to  nonresidents  of  the  United  States,  how  asseesed. 

36.  Notice  of  completion  of  assessment-roll. 

36-a.    Completion  of  assessment-roll;  notice  to  nonresidents. 

37.  Hearing  of  complaints. 

38.  Correction  and  verlflcation  ot  tax-roll. 

39.  Filing  of  roll  and  notice  thereof. 

40.  Assessors  to  apportion  raluatlon  of  railroad,  telegraph,  telephone,  pipe 

line,  water  or  gas  companies  and  of  special  franchises  among 
school  and  special  districts. 

41.  Neglect  or  omission  of  duty  by  assessors. 

42.  Abandonment  of  lot  dlrlslons. 

43.  Assessment  of  special  franchises.     (Rep.  by  L.  1916,  ch.  334.) 

44.  Special  franchise  report  to  tax  commission. 

45.  Special  franchise;  full  Taluation  and  equalization  by  tax  commission. 
45-a.    Hearing  on  special  franchise  valuations;  notice. 

46-b.    Special  franchises;  determination  of  final  full  and  equalized  valua- 
tion. 
4&-C    Certificate  of  special  franchise  valuation  filed  with  localities. 
45-d-    Special  franchise;  certification  of  final  valuations  to  owners. 
46-e.    Special  franchise  assessments  subject  to  all  taxes. 


Digitized  by  L.iOOQIC 


I  20.  Hods  of  osaeflament.  L.  IVa.  ch.  S2. 

4B-f.    Information  hj  local  o(Dc«n. 

46.  Certiorari  to  review  aaaeaament. 

4e-ft.    Effect  of  L.  1911,  ch.  S04.     (Rep.  by  K  191S,  ch.  334.) 

47.  Tax  commUalonera  to  appear  by  counael;  employment  of  experts. 

48.  Deduction  from  special  fraDctilae  tax  for  local  purpoBee. 
4S.    Tax  on  apecial  francblae  not  to  affect  other  t&xes. 

§  20.  Aacertaining  facts  for  usesunent.— The  assessors  in  each  tax  dis- 
trict shall  annually  between  Janaary  first  and  July  first,  ascertain  by 
diligent  inquiry  all  the  property  and  the  names  of  all  the  persona  taxable 
therein.  The  comptroller  shall  on  or  about  April  fifteenth  in  each  year 
transmit  to  the  assessors  of  each  tax  district  a  statement  of  all  lands  owned 
by  the  state  in  such  district,  and  such  statement  shall  be  nsed  by  the  as- 
sessors in  making  up  their  assessment-rolls  and  shall  be  considered  by 
them  as  their  authority  to  assess  to  the  state  such  of  the  lands  described 
thereon  as  are  legally  subject  to  taxation.  [Amended  by  L.  1911,  chi.  116, 
805,  L.  1912,  ck.  270,  tmd  L.  1916,  ch.  323,  §  6.) 

Sonroe. — Former  Tax  L.  (K  1S96,  ch.  90S)  |  20,  aa  amended  by  L.  1900,  ch.  G12; 
L.  1902,  ch.  324;  U  1905,  ch.  61. 

The  amendment  of  1800,  IMS,  1606,  made  special  provlsiona  aa  to  datea  of  assess- 
ing. 

The  amendment  of  1911,  oh.  116  omitted  a  provtaion  authorising  the  asaeBaora 
to  divide  the  town  Into  aaaeaament  dlBtricta. 

The  amendment  of  1911,  ch,  SOS,  added  the  last  sentence  requirlns  the  comptroller 
to  file  statement  of  lands  owned  by  atkte. 

The  amendment  of  161S  authorized  a  town  hoard  to  permit  ossesBlng  to  begin  on 

The  amendment  of  1816  omitted  all  exceptions  and  changed  the  general  dates 
from  May  1  to  July  1  to  Jan.  1  to  July  1- 

Valse  statement  to  tax  offloer  a  misdemeanor.    Penal  Law,  f  2321. 

When  asseiion  may  begin  preparation  of  rolls. — Under  this  section  aa  amended  in 
1916,  assessors  are  permitted  to  begin  the  preparation  of  aaaeaament  rolls  at  any 
time  after  January  1.    Opinion  of  State  Comptroller  (1916),  10  State  Dept.  Rep.  G2T. 

One  aseisior  oannot  make  aisessment. — People  ex  rel.  Mygatt  v.  SuperrlBora  of 
Chenango  (1864),  11  N.  Y.  563;  Metcalf  t.  Messenger  (1864),  46  Barb.  326.  But 
two  of  three  assesBors  can.  People  ei  rel.  Delaware,  etc.,  Canal  Co.  t.  Parker 
(1887),  45  Hun  432. 

BmilB  of  atseument. — In  collecting  material  for  making  an  aaaessment,  the  as- 
sessorB  may  avail  themselves  of  such  Information  by  inquiry,  and  otherwise,  as 
they  can  obtain.  If  the  party  aHsessed  claims  that  injustice  has  been  done,  he  may 
file  his  aCQdaTlt,  which  the  asseHsors  mt^  afterward  examine.  People  ex  rel.  v. 
McComber  (1888),  2*  N.  Y.  St.  Rep.  902,  7  N.  Y.  Supp.  31. 

The  commlBBloners  In  making  an  assessnient  are  not  bound  by  statements  that 
are  contradicted  and  which  they  had  good  reason  to  disbelieve.  People  ex  rel. 
Manhattan  Ry.  Co.  v.  Barker  (1896),  146  N.  Y.  304,  40  N.  B.  996. 

AsseBiment,  when  made. — The  assessment  la  deemed  made  as  of  July  1,  and  a 
change  of  reeldence  thereafter  does  not  affect  tbe  roll.  Mygatt  v.  Washbum  (1867). 
15  N.  Y.  316;  Overlng  v.  Foote  (1875),  65  Id.  263;  People  ex  rel.  R.  H,  Co.  v. 
Comrs.  of  Taxes  (1883),  91  Id.  593.  An  assessment  thereafter  Is  void,  eyen  though 
the  purchaser  of  property  has  agreed  to  pay  the  tax.  Clark  v.  Norton  (1872), 
49  N.  Y.  243,  aftg.  (1871),  3  Lans.  484.  And  a  person  not  liable  may  recover 
damages.    Id.;  WeetlaU  v.  Preston  (1872),  49  N.  Y.  349.    It  la  the  property  that 
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bovs  tba  tax.  McMahon  t.  Beekman  (1883),  6E  Hot.  Pr.  127.  Motlre  tor  change 
of  naldence  prior  to  day  of  aBsesBment  1b  Immaterial.  People  ex  rel.  Qould  t. 
fiu-ker  (1896),  H  Misc.  G8S,  36  N.  Y.  Supp.  725.  AflseBBment  made  on  July  lat 
caonot  be  reduced  because  the  propertr  waa  thereafter  destroyed.  Kept,  of  Atty- 
Oenl.  (1902)  289. 

patlei  of  aaMwon  are  Judicial. — If  BBaesaoni  have  Jurisdiction  of  the  peraon 
and  property,  their  duties  In  determining  what  property  la  taxable  and  what 
exoupt  are  Judicial,  and  they  are  not  liable  for  error.  Barhyte  t.  Sh^ard  (1866), 
35  N.  Y.  238;  Bank  of  Commonwealth  t.  Mayor  (1870),  43  Id.  184;  Hatter  of 
Peek  (1891),  80  Hun  122,  30  N.  Y.  Supp.  E9.  Their  determination  can  only  be  re- 
viewed in  direct  proceedings.  Swift  v.  City  of  Poughkaepale  (1S68),  37  N.  T. 
Ell;  Utchfleld  t.  Brooklyn  (1895),  13  Mine.  693,  34  N.  Y.  Supp.  lOBO;  Stanley 
T.  Albany  Co.  (1868).  121  U.  S.  536.  30  U  ed.  1000,  7  Sup.  Ct.  1234. 

Caanot  employ  attorney,  where  they  are  not  Instructed  by  town  board  to  defend 
a  proceeding  to  review  an  asseeement  made  by  them.  People  ex  rel.  McMillan 
T.  Vanderpoel  (ISSS).  35  App.  Div.  73,  54  N.  Y.  Supp.  436. 

JuTlidletloa^— Asseeaora  cannot  acquire  Jurisdiction  by  deciding  that  they  have  it. 
National  Bank  of  Chemung  v.  City  of  Blmira  (1873),  63  N.  Y.  49;  Dom  t.  Backer 
(1874).  61  Id.  361;  U.  S.  Truat  Co.  v.  Mayor  (1894),  77  Hun  182,  28  N.  Y.  Supp. 
344.  alfd.  (1896),  144  N.  Y.  488,  39  N.  B.  3S3;  McLean  v.  Jephson  (1890),  123  N.  Y. 
142,  26  N.  E.  409. 

Aiiesament  wlthont  Jnrlidlatlon. — Where  an  assessment  is  made  without  Juris- 
diction It  is  not  necessary  to  establish  by  certiorari  Its  illegal  character  as  a 
emditlon  precedent  to  a  right  to  recover.  Dale  v.  City  of  New  York  (1902),  71 
App.  Dlv.  227,  76  N.  Y.  Supp.  576,  1123. 

Statute  ttrietly  aonttmed,  and  must  be  complied  with  In  every  subatantlal  par- 
Ucular.  McLean  v.  Jephson  (1S90),  123  N.  y.  142.  25  N.  E.  409;  Sanders  v.  Downs 
(1894),  141  Id.  422,  36  N.  E.  391;  People  ex  rel.  Pike  v.  Barker  (1895),  86  Hun 
283,  33  N.  Y.  Supp.  1132,  affd.  (1896),  146  N.  Y.  404,  42  N.  E.  543;  Matter  of  Mc- 
Mahon T.  Palmer  (1886),  102  N.  Y.  173,  6  N.  E.  400. 

Presnnptiou  are  in  favor  of  validity  of  aasesBmrat.  People  ex  rel.  Powers  v. 
KalbOelBch  (1898),  25  App.  Dlv.  432,  49  N.  Y.  Supp.  546;  People  ex  rel.  West- 
chester Fire  Ins.  Co.  v.  Davenport  (1883),  91  N.  Y.  674. 

Town  clerk  Is  not  entitled  to  compensation  for  services  rendered  In  preparing 
asBeasmeot-roll.  Annie  v.  McNulty  (1906),  51  Mtsc.  121.  100  N.  Y.  Supp.  951,  affd. 
(1907),  116  App.  Dlv.  909,  101  N.  Y.  Supp.  1111. 

Exemption  of  mortgasN. — Mortgages  executed  during  the  month  of  July  in  place 
of  other  mortgagee  discharged  are  exempt  under  |  291  (now  261)  and  should  be 
struck  from  the  asBeesment-roU.  Matter  of  Pullman  (1906),  52  Misc.  1,  102  N.  Y. 
Snpp.  356. 

Aasenntent  In  Kew  York  dty. — The  scheme  of  assessment  of  taxation  provided 
for  the  city  of  New  York  by  its  charter  has  no  similarity  to  the  general  law  ap> 
idlcable  to  other  portions  of  the  state.  Under  the  General  Tax  law  all  valuations 
are  fixed  provisionally  upon  an  assessment  roll  which  Is  open  to  inspection  by 
the  taxpayers  during  a  prescribed  period  and  upon  which  the  valuations  may  be 
corrected.  In  the  city  of  New  York,  however,  an  annual  record  of  assessed  valua- 
tion takes  the  place  of  the  assessment  rolls  in  other  parts  of  the  state,  so  far  as 
notice  to  the  taxpayers  and  an  opportunity  to  demand  the  corrections  are  con- 
cerned. People  ex  rel.  Kemp  R.  E.  Co.  v.  O'Donnel  (1910),  198  N.  Y.  48,  01  N.  E. 
276.  modg.  (1909),  133  App.  Div.  894,  118  N.  Y.  Supp.  1133. 

Hednotion  of  assessment. — Claims,  based  on  the  payment  of  taxes  under  the  Se- 
cured Debts  Law,  for  reduction  of  a  personal  property  assessment,  roust  be  made 
before  the  aaseesment-roll  is  made  up.    RepL  of  Atty.  Oenl.    (1912),  190. 
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§  21.  FrepURtioti  of  uHsuneat-roU. — 1.  The  assessors  shall  prep&re  an 
assessment-roll  or  rolls,  the  form  of  which  shall  be  prescribed  or  approved 
by  the  tax  commission,  so  classified  and  arranged  with  respect  to  number 
of  parts  and  nmnber  of  columns  in  each  part  and  with  such  entries  and 
descriptions  as  shall  be  sufScient  to  identify  each  separately  assessed  par- 
cel or  portion  of  real  estate  with  the  approximate  quantity  of  the  square 
feet,  square  rods  or  acres  contained  in  such  parcel  or  portion  or  a  state- 
ment of  the  linear  dimensions  thereof;  each  special  franchise  and  the  names 
of  all  persons  and  corporations  taxable  on  personal  property,  capital  stock 
or  capital  invested  in  business  and  bank  stock.  Assessments  of  real  prop- 
erty, other  than  special  franchises,  shall  be  carried  in  a  separate  part  of 
the  roll  from  the  assessments  of  personal  property. 

2.  The  form  of  assessment-roll  prescribed  or  approved  by  the  tax  com- 
mission shall  provide  for  the  indication  thereon,  in  appropriate  columns, 
of  the  name  of  the  village,  if  in  &  village,  the  number  of  the  school  district 
and  the  name  or  number  of  any  special  district  in  which  a  special  tax  is 
levied  for  district  purposes,  in  which  each  parcel  or  portion  of  real  prop- 
erty and  each  special  franchise  described  on  such  roll  is  situated  or  in 
which  each  person  or  corporation  subject  to  taxation  for  personal  prop- 
erty in  the  tax  district  pursuant  to  this  chapter,  resides,  carries  on  business, 
has  its  principal  place  of  business  or  in  which  its  operations  are  carried 
on  or  where  the  personal  property  is  located,  as  the  case  may  be,  and  shall 
also  provide  for  the  entry  of  the  assessments  of  real  property,  special  fran- 
chises and  personal  property  respectively,  made  pursuant  to  this  chapter, 
and  of  the  apportionments  made  pursuant  to  section  forty  of  this  chapter. 

3.  In  all  cities  there  shall  be  an  additional  column  in  the  assessment-roll 
bef|}re  the  column  in  which  is  set  down  the  value  of  real  property,  and  in 
such  additional  column  there  shall  be  set  down  the  value  of  the  land  ex- 
clusive of  the  buildiDgs  thereon.  The  total  assessment  only  can  be  re- 
viewed. 

i.  When  a  tax  map  has  been  approved  by  the  tax  commission,  reference 
to  the  lot,  block  and  section  number  or  other  identification  numbers  of  any 
parcel  on  said  map  shall  be  deemed  a  sufficient  description  of  said  parcel 
on  the  assessment-roll.  , 

5.  A  separate  part  shall  be  provided  for  the  listing  of  property  tiiat  is 
entirely  exempt  from  taxation.  If  the  property  is  partially  exempt  it 
shall  be  listed  with  the  taxable  property. 

6.  Provision  shall  also  be  made  thereon  for  the  entry  of  the  amount  of 
tax  levied  for  state,  county,  city,  town,  highway  or  special  district  pur- 
poses, against  each  parcel  or  portion  of  real  property,  each  special  fran- 
chise and  each  person  or  corporation  for  personal  property,  together  with 
the  date  of  payment  thereof  and  such  other  items  and  details  as  may  be 
required. 

7.  The  tax  commission  shall  adopt  regulations  and  rules  for  the  prepa- 
ration and  use  of  the  assessment-roll  and  shall  advise  with  and  instruct 
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boards  of  assessors  and  other  officers  as  to  their  duties  in  respect  thereto. 
(Amended  hy  L.  1911,  ch.  315,  L.  1912,  ch.  266,  L.  1914,  ch.  277,  i.  1915, 
ek.  218,  and  L.  1916,  eh.  323,  §  7.) 

Bomite. — ^Former  Tax  Law  (L.  1896,  cb,  908)  f  21,  as  amended  br  L.  1899,  cb. 
712,  L.  1908,  ch.  437.  Origlnslly  rerlsed  from  H.  8.  pt.  I,  ch.  13,  tit  2,  1|  9.  17, 
u  amended  by  L..  1892,  ch.  202;  L.  1SS5,  ch.  411,  f  4.  as  amended  by  U  1892,  oh. 
iOi;  L.  1846,  ch.  327,  f  1,  as  amended  by  L.  1873,  ch.  809. 

The  amendmenU  of  1889  and  190B  Increased  the  prescribed  columns  In  the  roll 
from  6  to  9. 

Bcfereaocs. — Property  liable  to  osseBsmenL  See  If  2-lT.  Assessment  rail  baola 
of  assessment  for  school  pnrposeB,  Education  Law,  |  412. 

The  amendment  of  IBll  precribed  the  form  of  the  roll,  dividing  It  Into  3  parts, 
real  property,  personal  property  and  special  franchises. 

The  amendment  of  191S  merely  provided  that  real  property  may  be  described 
by  "a  statement  of  the  linear  dimensions  thereof." 

The  ameadment  of  1914,  omitted  the  detailed  form  of  the  roll,  that  It  should 
be  in  form  prescribed  or  approved  by  the  state  board,  snbject  to  the  general  re- 
quirements of  the  section. 

The  amendment  of  1915  omitted  a  requirement  for  a  "separate"  entry  of  the 
tax  levied  for  state,  county,  etc.,  purposes. 

The  amendment  of  191A  added  subd.  3,  which  was  formerly  |  21-a,  and  also  subd. 
4,  and  6.    It  also  divided  the  eectlone  into  eubdlvlslona. 

FORM  OF  A88E88MENT-R0LL 
Change  In  statute.— Section  21  formerly  preecribed  the  columns  Into  which  the 
roll  must  be  divided.  The  form  of  the  roll  Is  now  prescribed  hy  the  tax  com- 
mlsaloner,  subject  to  the  requirements  that  the  roll  shall  be  divided  into  appro- 
priate columns.  It  was  held  under  the  former  statute  that  where  the  columns  were 
not  arranged  In  the  roll  Just  as  directed  by  the  statute,  but  all  the  matter  re- 
quired to  make  a  good  assessment  was  Inserted  In  the  roll,  with  sufficient  cer- 
tainty so  that  there  could  be  no  mistake  about  It,  the  validity  of  the  assessment 
will  not  be  affected.  People  ex  rel.  Mohawk,  etc.,  R.  R.  Co.  v.  Qarmon  (1901),  63 
App.  DIv.  630,  71  N.  T.  Supp.  826.  And  also  that  the  omission  of  the  headings  of 
the  columns  did  not  invalidate  the  asseesmeot  Litchfield  v.  Brooklyn  (1895), 
13  HIsc.  693,  34  N.  Y.  Snpp.  1090.  The  first  column  was  the  one  containing  the 
names,  although  two  columns  are  prefixed.  Bennett  v.  Robinson  (1899),  42  App. 
EMv.  412,  G9  N.  Y.  Supp.  197.  The  manner  of  preparing  the  roll  under  the  former 
statute  was  clearly  set  forih  In  People  v.  Twenty-third  St.  R.  R.  Co.  v.  Comrs.  of 
Taxes  (1884>,9GN.T.  554. 

ABBBBBMBSTB  GBNBBALLT. 

The  legal  presnmptlon  la  that  an  assesement  of  property  for  tlie  purposes  of  tax- 
ation is  regular  and  the  determination  of  the  taxing  offlclals  will  not  be  disturbed 
unless  It  clearly  appears  that  Injustice  has  been  done.  People  ex  rel.  Havemeyer  v. 
Purdy  (1915),  91  Misc.  610,  164  N.  Y.  Supp.  993. 

Substantial  oompllanee  with  statute  neoetsary. — All  the  proceedings  prescribed 
by  statute  for  the  assessment  of  land  for  taxation  must  be  subBtantlally,  if  not 
strictly,  complied  with,  and  steps  which  the  legislature  has  directed  to  be  taken 
cannot  be  r^rarded  as  immaterial.  May  v.  Traphagen  (1893),  139  N.  Y.  478,  34  N. 
E.  1064;  People  ex  rel.  Buffalo  R.  R.  Co.  r.  Fredericks  (1866),  48  Barb.  176; 
People  ex  rel.  Supervisors  of  Westchester  v.  Powler  (1873),  GG  N.  Y.  252;  People 
ax  rel.  Williams  v.  Comrs.  of  Taxes  of  Albany  (1874),  2  Hun  687;  People  ex  reL 
OaUatln  Nat  Bank  v.  Comrs.  of  Taxes  (1876),  67  N.  T.  620,  attd.  (1876),  4  Otto 
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415,  24  L.  ed.  164;  People  ex  rel.  Rome,  Watertown,  etc.,  R.  R.  Co.  t.  Dixon  (1876), 
8  Hun  178. 

DnorlptfoM  Inralldatins. — Helre  of  a  deceased  person,  wlthont  naming  Uiem. 
VllloKe  of  Sandy  Hill  t.  Akin  (1804),  77  Hun  G37,  29  N.  T.  Supp,  889.  Against  an 
estate  without  additional  description.  Matter  of  McCue  r.  Saperrlsors  (1900),  163 
N.  T.  23B,  66  N.  E.  627;  CromweU  t.  MacLean  (1890),  1Z3  Id.  474,  25  N.  B.  932; 
Adams  T.  Supervisors  of  Monroe  (1897),  18  App.  Dlv.  416,  46  N.  Y.  Supp.  48,  affd. 
(1898),  154  N.  Y.  619,  49  N.  B.  144.  But  Laws  1898,  ch.  310.  ralfdated  such  assess- 
ments theretofore  made.  Against  "Blackwell,  R.  M.,  Est"  Trowbridge  t.  Honm 
(1879),  78  N.  Y.  439. 

Detoriptlou  not  InTaUdatiug.— "Harry  D.  Van  Voorhls"  Instead  of  WlUtam  H. 
Van  Voorhls  t.  Budd  (1863).  39  Barb.  479;  "Est."  added  to  name,  where  peretm 
aasesBed  was  only  person  of  name  In  county.  Matter  of  Hartshorn  (1892),  44  N. 
Y.  St.  Rep.  16,  17  N.  Y.  Supp.  567. 

An  aMcitment  ef  a  tnut  estate  against  the  name  of  one  of  the  trustees  only, 
adding  the  name  of  the  other  and  the  words  "executors  and  trustees,"  and  making 
the  name  of  trustee  "Henry"  Instead  of  "Harry  P." — held  valid,  and  to  be  the 
proper  subject  of  amendment  by  the  aeeesBors  by  striking  out  the  word  "executors" 
and  correcting  the  name.  People  ex  rel.  Pike  t.  Barker  (1895),  86  Hun  283,  33 
N.  Y.  Supp.  1132,  affg.  (1895),  11  Misc.  262,  32  N.  Y.  Supp.  485. 

Where  the  owner  to  whom  property  was  assessed  died  July  11th,  though  the  roll 
was  not  verified  tlLl  September — held,  that  the  aseessment  was  to  the  proper  owner. 
O'Donnell  v.  Mclntyre  (1885),  37  Hun  615,  affd.  (1889),  116  N.  Y.  G63,  22  N.  E. 
1134. 

The  entry  in  the  record  of  assessment  for  personal  taxes,  of  the  name  of  a 
lunatic,  with  the  addition  of  the  name  and  address  of  his  committee  made  in  the 
place  in  the  list  where  the  entry  would  probably  be,  If  no  commission  of  lunacy 
bad  been  issued — held  eufllcient  to  show  an  assessment  upon  the  lunatic  and  not 
upon  the  committee,  and  that  it  was  not  invalidated  by  the  additional  name  and 
address.  People  ex  rel.  U.  S.  Trust  Co.  t.  Barker  (1897),  BO  N.  Y.  St.  Rep.  741,  21 
N.  Y.  Supp.  704,  and.  (1898),  137  N.  Y.  631,  33  N.  E.  745. 

An  assessment  for  personal  property  against  an  executor  by  name  "as  executor 
of  estate  of,"  etc..  Is  not  an  assessment  against  the  executor  as  such,  and  Is  valid. 
McLean  v.  Horn  (1891),  42  N.  Y.  St.  Rep.  329,  17  N.  Y.  Supp.  119.  A  misnomer 
of  one  of  several  administrators— held  not  to  invalidate  the  assessment.     Id. 

An  assessment  of  nonresident  land  Is  not  Invalid  because  the  owner  of  the 
premises  was  designated  "Bstate  George  P.  Gordon."  The  designation  Is  neither 
the  name  of  a  person  nor  corporation  and  may  be  treated  as  surplusage.  Sanders 
r.  Carley  (1903),  83  App.  Div.  183,  83  N.  Y.  Supp.  106.  affd.  (1904),  178  N.  Y.  622,  70 
N.  B.  1108. 

The  insertion  o(  the  words  "village  of  Medina  Water  Works  outside  the  Cor- 
poration" under  the  heading  "Names  of  Taxable  Persons"  does  not  invalidate  the 
assessment,  since  the  village  of  Medina  is  thus  named  with  sufllclent  certainty. 
Matter  of  the  Village  of  Medina  (1907),  52  Misc.  621,  103  N.  Y.  Supp.  1018,  affd. 
(1907),  121  App.  Div.  929,  106  N.  Y.  Supp.  1148. 

Waiver  of  defeotive  asicBiment. — Where  an  assessment  is  defectively  made  to 
an  estate  Instead  of  to  the  owners  or  occupants  thereof,  the  defect  may  be  waived 
by  acquiescence  tor  many  years  in  such  assessment  and  by  falling  to  object  to 
the  form  of  the  assessment  on  grievance  day.  Brown  v.  Otis  (1904),  98  App.  Dlv. 
554,  90  N.  Y.  Supp.  250,  mod.   (1906),  185  N.  Y.  303,  78  N.  E.  G4. 

The  omitilon  of  property  liable  to  assessment  for  taxes  from  the  roll  does  not 
Invalidate  It,  nor  support  an  action  by  a  person  whose  property  is  taxed  upon  it 
to  have  the  tax  set  aside  as  illegal,  since  the  assessors  act  judicially.    Van  Der- 
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Tenter  t.  Long  laliind  City  (1893),  133  N.  Y.  138,  34  N.  B.  774.  Otherwise,  It 
Beenu,  In  the  caae  of  aBsessnientB  for  local  ImproTements,  in  which  case  the 
crfSdalfl  act  aa  agents  of  the  propertr-ownar.    Id. 

ASBEBBMENT  OF  REAL  FR0PERT7. 

Deaortptlon  of  real  property. — The  change  In  the  statute  requiring  real  property 
to  be  assessed  by  description  and  abolishing  Its  assessment  as  "resident"  or  "non- 
resident" or  to  the  "owner"  or  "occupant"  rendered  obsolete  many  declBlons 
under  the  prior  law,  raqulring  strict  compliance  with  th«  Btatut«  as  it  then  existed. 
They  are  only  Inserted  her«  for  their  value  in  shedding  light  on  the  g«ieral 
principles  governing  the  asaessment  of  property  and  indicating  the  tendency  of  the 
eonrU  in  due  procese  of  law  to  demand  that  an  assessment  roll  contain  a  description 
of  the  property  sufllclent  to  identify  the  land  Intended  to  be  assessed.  Uclnnta  y. 
City  of  New  Rochelle  (1917),  99  Misc.  388, 163  N.  Y.  Supp.  1003. 

Under  the  provlBlon  of  the  charter  of  the  city  of  New  Rochelle  which  requires 
that  property  shall  be  designated  or  described  on  the  asaeaament-roll  with  reason- 
able certainty,  and  the  requirement  of  the  Tax  Law  that  asBeasment-rolls  shall 
state  "the  quantity  of  real  property  taxable  to  each  person,"  an  assessment  on  a 
house  and  lot  as  "No.  33  Woodbury  street"  is  Insufflclent.    Id. 

Where  property  consisting  of  about  twelve  acres  was  described  by  appropriate 
metes  and  bounds  In  deeds  of  conTeyance  forming  the  chain  of  title,  a  sale  by  the 
county  treasurer  for  unpaid  taxes  under  an  aseeasment  to  a  certain  named  person, 
as  owner,  who  never  lived  on  or  ever  had  any  Interest  in  the  property,  which  was 
simply  described  both  In  the  asaessment-roll  and  the  certificate  of  sale  aa  eleven 
and  one-quarter  acres,  no  bonndary  Une  being  given,  the  owner  Is  entitled  to  Judg- 
mrait  In  an  action  to  remove  the  certificate  of  aale  ss  a  cloud  upon  his  title. 
Nolan  V.  Phlllipl  (1917),  99  Misc.  384,  103  N.  Y.  Supp.  73&. 

A  description  which  only  covers  a  certain  number  of  acres  situated  on  a 
specfBed  side  of  a  road  named  and  within  the  confines  of  certain  including  farms 
of  much  larger  acreage  la  Inaufflctent  for  the  purpose  of  a  tax  sale.  Buffalo  L.  T. 
«  B.  D.  Co.  V.  Depew  Mfg.  Co.  (1910).  66  Misc.  G30,  121  N.  T.  Bnpp.  900. 

Where  the  assessment-roll  described  real  estate  as  fronting  on  a  certain  street, 
hut  gave  no  definite  courses  tor  the  remaining  sides  of  the  lot,  nor  other  means 
of  identification,  nor  any  lines  by  which  it  could  be  inclosed — ^held,  that  it  was 
btally  defective.    Matter  of  New  York  Central,  etc.,  R.  R.  Co.  (1882),  90  N.  Y.  342. 

An  aaaessment-roll  which  does  not  describe  the  lands  assessed  or  state  the 
sjnount  thereof  Is  defective  under  this  section  and  is  also  void  under  the  con- 
stitutional provisions  prohibiting  the  taking  of  property  without  due  process  of 
law,    Lawton  v.  aty  of  New  Rochelle  (1906),  114  App.  DIv.  883. 100  N.  Y.  Supp.  S84. 

Where  a  turnpike  company  does  not  own  the  fee  of  the  land  over  which  ita 
road  passes,  Its  property  Is  not  adequately  described  In  an  assessment  as  "upon 
five  miles  of  highway."  Such  an  assessment  is  detective  In  that  It  does  not  indi- 
cate that  it  was  laid  upon  something  else  than  the  ownership  of  the  fee,  and  that 
structures  or  superstructures,  or  something  apart  from  the  franchise,  were  In- 
tended to  be  Uxed  thMvunder.  Matter  of  Albany  k  Bethlehem  Turnpike  Road 
T.  Selkirk  73  N.  B.  248,  180  N.  Y.  401,  revg.  (1904),  94  App.  Div.  609,  87  N.  Y. 
Supp.  1104. 

A  manidpal  aaaessment-roll  which  merely  describes  the  property  aaaessed  as  a 
house  and  not  located  upon  a  certain  street  is  insufficient  to  effect  a  valid  assess- 
ment.   Noxon  v.  City  of  New  Rochelle  (1909),  63  Misc.  232,  116  N.  Y.  Supp.  822. 

Where  assessments  made  by  the  city  Bssessors  merely  describe  the  land  by  the 
words  "land,"  "plot  of  land."  and  designate  the  location  aa  "Webster  A  Wlnyah 
Avea.,"  the  aaseesment  is  null  and  void.  Fr«ich  v.  CMty  of  New  Rochelle  (1910), 
141  App.  Div.  8,  12B  N.  Y.  Supp.  677. 


Digitized  by  L.iOOQIC 


121.  Mode  of  aaMBBment  L.lM9,ch.C8. 

Tbe  deecrlptlon  ot  property  npon  an  aaseument-roll  need  not  necessoillr  be  gtren 
by  metes  and  bounds.  Form  of  asaesamDnt  considered.  Opinion  or  Atty.  GenL 
(1913)  140. 

A  mlitake  In  the  name  of  the  owner  of  real  property  does  not  Invalidate  the  as- 
Beeament.  The  name  of  an  owner  of  personal  property,  after  the  completion  of  the 
aHHeBBment-roll  and  notice,  cannot  be  changed  etcept  upon  the  complaint  or  eonaent 
of  the  person  assessed.    Rept.  of  Atty.  Genl.  (1912)  45S. 

An  assessment  of  taxes  of  nonresident  land  la  fatally  defective  if  It  contains 
such  a  falsity  in  the  description  of  the  parcel  assessed  as  might  probably  mislead 
the  owner.    Stout  t.  Mastln  (1891),  139  U.  8.  l&l.  35  L.  ed.  121,  11  Sup.  Ct  519. 

Aiiemnents  ot  real  property  nader  (onner  statute. — Where  assessors  determine 
that  certain  lands  belong  to  a  nonreeident,  and  then  aaapsa  It,  and  wholly  tail 
to  comply  with  the  statutes  as  to  assessments  npon  lands  of  nonreeldenta,  they  fail 
to  make  a  valid  assessment,  and  no  sale  of  lands  founded  thereon  can  convey  a 
tiUe.    Cromwell  v.  MacLean  (1890),  123  N.  Y.  474,  26  N.  E.  93S. 

The  statute  under  the  authority  of  which  an  assessment  for  taxation  1b  made 
must  be  compiled  with  In  every  Bubstantlal  particular.  Sanders  v.  Dowuf  (1S94) 
141  N.  Y.  422,  3G  N.  E.  391.  And  where  aaaeasors  in  assessing  lands  of  a  son- 
resident  also  insert  the  name  ot  the  owner  in  the  first  column,  although  under  the 
head  of  nonresidents  and  write  his  address  under  the  name  so  written,  there  is 
such  deviation  from  the  requirements  of  the  statute  as  will  vacate  the  asseas- 
ment.    Id. 

Where  the  name  ot  a  nonresident  Is  placed  upon  the  assessment-roll  only  as  a 
part  ot  the  description  of  the  property,  although  that  description  runs  across  Into 
the  column  preceding  It,  the  assesament  is  not  Invalidated.  French  v.  Whittle- 
sey (1S91),  62  N.  Y.  St.  Rep.  IIT,  30  N.  Y.  Supp.  3fl3. 

A  disregard  by  the  assessors  of  the  requirements  that  where  the  tract  Is  sub- 
divided Into  lots,  they  shall  set  down  in  the  second  column  the  number  ot  each 
lot  and  the  quantity  liable  to  taxation,  will  constitute  a  fatal  defect  In  the  pro- 
ceedings.   Id. 

Where  lands  of  a  nonresident  ot  the  county  are  occupied  by  a  resident  of  tbe 
town  In  which  they  are  situate,  an  assessment  to  the  owner  In  the  nonreeident 
port  of  the  roll  is  Illegal  and  void.  The  lands  should  be  assessed  to  the  resident 
occupant.    Joslyn  v.  Rockwell  (IS91),  128  N.  Y.  334,  28  14.  E.  604. 

It  seems  that  the  Insertion  of  the  name  of  a  nonresident  owner  ot  lands  is 
the  asBeBHrnent-roll  does  not  of  itself  render  the  assessment  void,  but  If  regular 
in  other  respects  the  tax  Is  a  lien  on  the  land,  though  It  Is  without  the  JurlB- 
dictlon  of  the  assessors  to  charge  the  owner  personally.  Colllna  v.  Long  Island 
City   (1898),  132  N.  Y.  321,  30  N.  E.  836. 

A  sale  of  lands  owned  by  a  nonresident  for  unpaid  taxes  Is  void  where  they 
were  commingled  with  the  lands  of  residents  In  the  asaessmeot-roll.  Instead  of 
being  set  down  and  assessed  In  a  separate  part  of  the  roll  as  required  by  this 
section.    Schrelber  v.  L.  I.  R.  R.  Co.  (1908),  127  App.  DIv.  286,  111  N.  Y.  Supp.  123, 

If  lands  are  assessed  without  any  name  ot  the  owner  and  as  lands  of  non- 
resident, the  sections  of  the  Revised  Statutes  must  be  compiled  with  and  the  land 
must  be  aaaessed  either  as  a  tract  subdivided  Into  lots  or  else  as  a  tract  not  sub- 
divided, or  as  one  where  Its  subdivisions  could  not  be  ascertained  by  the  asseesora. 
In  either  case  the  assessors  must  make  a  certificate  that  the  land  la  not  subdivided, 
or  that  they  could  not  obtain  correct  Information  of  the  subdivisions.  Cromwell  v. 
MacLean  (1890),  123  N.  Y.  474,  26  N.  K  »32. 

The  assessment  under  former  statute  of  a  tax  on  reeldent  land  In  the  name  ot  one 
neither  owner  nor  occupant  Is  Juilsdlctlonally  void,  and  cannot  be  made  a  llcm 
except  by  proceedings  for  reassessment  upon  notice  to  the  owner  or  occupant. 
Ragner  v.  Hall  (1897),  10  App.  Dlv,  681,  42  N.  Y.  Supp.  63,  olid.  (1899),  169  N.  Y. 
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552.  54  N.  E.  1092;  Pareona  t.  Parker  (1894).  80  Hun  281.  30  N.  T.  Supp.  134;  Cottle 
T.  Gary  (1902),  73  App.  DIt.  54,  78  N.  T.  Supp.  580,  affd.  (1903),  173  N.  Y.  624,  66 
N.  B.  1106. 

The  assessment  of  lands  as  nonresident,  when  In  fact  ttier  are  occupied  by  a  resi- 
dent. Ib  void  and  cannot  support  a  sale  for  the  taxes.  Turner  v.  Boyce  (1895),  11 
Hlsc.  502,  33  N.  Y.  Supp.  433.  See  also  Joslrn  v.  BockweU  (1891),  128  N.  T.  334. 
28  N.  E.  604. 

The  assessment  of  the  unoccupied  lands  of  a  nonresident  In  a  separate  part  of  the 
aaeesment  roll  under  a  tract  designation  headed  "Talfourd  Lawn"  la  not  a  com- 
pliance  with  the  statute  then  In  force  requtrlns  such  lands  to  be  placed  in  a 
separate  part  of  the  roll  expresslr  set  apart  for  assessments  against  the  propwtr 
ot  nonresidents  and  designated  "lands  of  nonresidents."  Cardwell  t.  Clark  (1916), 
94  Hlsc.  433.  158  N.  Y.  Supp.  300. 

Distinction  between  the  term  "unoccupied"  and  "nonresident"  lands,  as  used  In 
the  statutes  relating  to  taxation.  People  ex  rel.  Tanderreer  t.  Wilson  (1891),  126 
N.  Y.  367,  26  N.  B.  464, 

L.  1899,  ch.  176. — Seation  1.  An  aaseeament  of  real  property  heretofore  made 
shall  not  be  deemed  Invalid  because  the  property  was  assessed  to  an  owner  not 
residing  in  the  tax  dlatrlct.  Instead  of  to  a  resident  occupant,  or  as  nonresident 
lands. 

I  2.  Nothing  in  this  act  shall  affect  any  action  or  proceedfog  now  pendlOK, 
Dor  ralldate  any  sale  of  real  property  heretofore  made  under  any  such  asssss- 
ment.     (In  effect  April  7,  1899.) 

Talne  of  real  property. — In  ascertaining  the  full  value  of  bualneas  property.  Its 
cost  may  be  considered,  but  the  more  controlling  consideration  Is  Its  earning  eapac- 
itf.  People  ex  reL  Albany,  etc.,  Bridge  Co.  t.  Wearer  (18S4),  34  Hun  322,  aftg. 
(1884),  62  How.  Pr.  477. 

In  determining  the  ralne  of  canal  property — held,  that  earning  capacity  should 
be  tlie  principal  test  People  ex  rel.  Delaware,  etc.,  Canal  Co.  t.  Rooea  (1886), 
2  How.  Pr.  (N.  8.)  454. 

In  the  following  case  It  wss  held  that  the  assessors  could  only,  under  the 
peculiar  circumstances,  aseess  the  property  with  reference  to  Its  Intrinsic  ralue. 
People  ex  reL  N.  Y.  West  Shore  &  B.  R.  R.  Co.  t.  Toohey  (1886),  4  N.  Y.  St  Rep.  895. 

Valuation  of  assessors  acting  within  their  Jurisdiction  Is  concluslre  In  the  ab- 
8«ice  of  frand.  Albany  A  West  Stochbridge  R.  R.  Co.  v.  Canaan  (1863),  16  Barb. 
244. 

Asseesors  are  not  bound  by  proof  produced  before  them  as  to  value,  but  must 
exercise  their  Judgment  notwithstanding  such  proof.  People  ex  rel.  Weetbrook  r. 
Tillage  of  Ogdensburgh  (1872),  48  N.  Y.  390. 

As  to  what  constitutes  an  asseBsment  of  a  building  "at  Its  full  and  true  value," 
see  People  ex  rel.  Powers  v.  Kalbflelsoh  (1898),  25  App.  Dlv.  432,  49  N.  Y.  Supp.  646. 

Value  of  improvements  placed  upon  real  property  should  be  included.  People 
ex  rel.  Ctensolldated  Qas  Co.  v.  Wells  (1907),  64  Misc.  322,  105  N.  Y.  Supp.  1006, 
altd.  (1907),  126  App.  Dlv.  944,  111  N.  Y.  Supp.  1136,  affd.  (1908).  193  N,  Y.  614.  86 
N.  E.  11Z9. 

The  assessors  of  a  town  In  assessing  the  property  of  a  railroad  company  are 
limited  to  real  estate,  ezcludim:  personal  property  and  franchises,  and  their  aa- 
seeament should  be  limited  to  the  coat  of  reproduction  of  such  real  property.  Peo- 
ple ex  rel.  Delaware,  L.  A  W.  R.  R.  Co.  v.  Clapp  (1897).  162  N.  Y.  490,  46  N.  B.  842. 

See,  also,  earlier  cases,  Albany  A  Schenectady  R.  R.  Co.  v.  Osbom  (1861),  12 
Barb.  223;  People  ex  rel.  Buffalo  *  State  Line  R.  R.  Co.  v.  Barker  (1871),  48 
N.  T.  70. 

The  exemption  ot  the  Indian  reservation  from  taxation  ceases  to  the  extent 
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of  tb«  right  granted  to  the  railroad  company.  People  ex  rel.  Erie  Ry.  Co.  r.  Bearda- 
ley  (1868),  52  Barb.  lOB,  afTd.  (1870),  il  N.  Y.  619. 

See,  alBO.  People  ez  rel.  D.,  L..  A  W.  R.  R.  Ck>.  v.  Reld  (1892),  64  Hun  6G3, 19  N.  T. 
Supp.  5Z8;  People  ei  rel.  D.  A  H.  C.  Co.  t.  Barker  (1S97),  23  Mlac.  lES.  51  N.  Y. 
Supp.  IIOE. 

The  assesBinent  of  the  part  of  a  canal  within  a  town  should  be  upon  Its  eetl- 
mated  value  as  a  part  of  one  continuous  way.  People  ez  rel.  Delaware  A  Hudson 
Canal  Co.  v.  Keator  (1885),  2  How.  Pr.  (N.  8.)  479. 

The  t)roper  method  of  aseeesment  of  each  real  property  Is  to  take  the  cost  of  the 
articles,  considerlns  them  land,  which  are  in  their  nature  personal  property,  aod 
add  to  that  cost  the  value  of  the  Interest  In  the  land  on  which  the  poles  stand  and 
the  value  of  the  risht  to  erect  such  poles  based  upon  the  cost  which  the  company 
Incurred  Id  securine  such  right.  The  property  is  not  to  be  regarded  as  a  part  of  a 
whole,  nor  as  a  complete  telegraph  line  In  operation.  Its  value  for  telegraph  pur- 
poses, and  Its  position  with  its  connections,  and  Its  productive  ctqiaclty,  are  not 
considerations  entering  into  the  value  of  the  property  under  the  acta.  People  ex 
rel.  W.  U.  Tel.  Co.  v.  Dolan  (1891).  126  N.  Y.  166.  27  N.  E.  269.  altg.  (1891),  11 
N.  Y.  Supp.  3B. 

Where  it  Is  shown  on  grievance  day,  before  a  town  board  of  assessors,  that 
a  telephone  company  possessed  no  real  property  in  the  town  other  than  that 
assessed  by  the  State  Board  of  Tax  Comntlssloners  and  Its  poles,  wires  and 
equipment  In  the  public  highway,  an  assessment  against-  it  Is  illegal.  People 
ez  rel.  Qlen  Telephone  Co.  v.  Hall  (1908),  57  Misc.  80S,  109  N.  T.  Supp.  402,  mod. 
(1908).  130  App.  Dlv.  360,  114  N.  Y.  Supp.  511. 

Attack  upon  asietiment;  oompariioiv  with  similar  property. — Subd.  3  of  this  section 
does  not  affect  the  rale  that  a  property  owner  claiming  to  be  ^xrleved  by 
inequality  in  the  asseeement  of  his  real  property  Is  at  liberty  to  attack  the  assess- 
ment by  comparing  the  gross  valuation  placed  upon  his  property  with  the  gross 
valuation  of  other  similar  property  upon  the  assessment-roll;  and  that  he  is  also  at 
liberty  to  compare  the  assessed  valuation  placed  upon  his  land  alone  with  the 
values  placed  upon  the  land  only  in  the  case  of  other  properties  of  like  character 
and  situation.  People  ex  rel.  Strong  v.  Hart  (1916),  216  N.  Y.  513,  111  N.  B.  56,  affg. 
(1914),  166  App.  DIv.  907,  160  N.  Y,  Supp.  1106. 

Under  subd.  3  (former  |  21-a)  the  petitioner  may  give  testimony  as  to  an  alleged 
overvaluation  of  the  lands  and  at  the  same  time  adopt  the  figures  of  the  tazing 
offlcere  so  far  as  the  value  of  the  buildings  Is  concerned.  People  ez  rel.  Havemeyer 
V.  Purdy  (1915),  91  Misc.  610.  154  N.  Y.  Supp.  993. 

It  is  not  enough  for  a  taxpayer  to  show  that  some  property  in  the  town  Is 
assessed  at  a  lower  rate  than  hlfl  In  order  to  obtain  a  review  of  hie  asBeesmeitt 
on  certiorari,  under  Laws  18S0,  ch.  269,  bnt  he  must  establish  that  his  property 
la  assessed  at  a  higher  proportionate  rate  than  property  generally  In  the  town. 
People  ex  rel.  Allen  v.  Badgley  (1893),  138  N.  Y.  314,  33  N.  B.  1076.  revg.  (1893). 
67  Hun  65,  Bl  N.  Y.  St.  Rep.  410,  22  N.  Y.  Supp.  26. 

ABSESBMENT  OF  PBRBOXAL  PROPERTT. 

Generally. — The  determination  of  the  assessorH  Is  not  conclnslve  as  to  the  resi- 
dence of  an  owner  of  personal  property.  Paddock  v.  Quydel  (1890),  29  N.  T.  St. 
Rep.  773,  8  N.  Y.  Supp.  905. 

Assessors  have  no  jurisdiction  to  assess  a  person  for  the  personal  estate  owned 
by  htm,  unless  he  be  a  resident  of  the  town  of  which  they  are  officer,  and  if  they 
do,  they  are  personally  liable  to  the  party  assessed  for  the  damage  sustained  by  him 
therefrom,  although  the  question  of  his  residence  may  be  fairly  doubted  upon  the 
tacts  before  the  asseeeors.    Dorwln  v.  Strickland  (1874),  57  N.  Y.  492. 

An  action  for  damages  will  not  lie  against  assessors  at  the  Instance  of  a  tax- 
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payer  tor  a  wrongful  enti?  of  tb»  value  of  property,  tbe  determination  as  to 
valae  being  a  Judicial  act,  the  completion  of  which  Is  the  entry.  Youmans  v. 
SlmmoDB  (1876),  7  Hun  1B6. 

AaMBBoFB  have  no  Jurisdiction  to  assess  a  person  for  personal  estate,  where  he 
la  not  a  resident  of  their  town  at  the  time  when  the  aBseaement  la  made.  People 
ez  reL  Mygatt  v.  Supervleoni  of  Chenango  (1864),  11  N.  Y.  663. 

Aflaessora  who  enter  upon  their  aBBeBament-rol),  as  liable  to  be  taxed  for  per- 
sonal property,  the  name  of  a  person  not  a  resident  of  their  town  or  ward  at  the 
time  the  asseBsment  Is  made,  act  without  Jurledlctlon  and  are  liable  for  the 
damages  resulting  from  the  collection  of  a  tax  founded  upon  such  entry.  Mygatt 
V.  Washburn  (1857),  15  N.  T.  316. 

Talwitiaii. — Where  evidence  adduced  Iwlore  aBsessoni  aa  to  personal  property 
of  a  taxpayer  stands  uncontradicted,  they  cannot  dlsiregard  It  in  fixing  the  assess- 
ment People  ex  ral.  Douglas  v.  Dykes  (1892),  46  N.  Y.  St.  Hop.  621, 19  N.  Y.  Supp. 
78.  So  held  where  assessors  required  the  personal  attendance  of  a  taxpayer  and 
refosed  to  take  evidence  offered  In  his  absence.    Id. 

AMeisors  not  liable  tor  erroneons  esseiimcnts  of  Teildenti. — A  town  assessor 
having  Jurisdiction  of  the  property  and  person  of  one  assessed  Is  not  liable  for 
malicious  assessment  for  erroneously  assessing  personal  property  which  the  plaintiff 
claimed  to  have  sold.  The  proper  remedy  for  the  party  illegally  assessed  fs  by  cer- 
tiorari.   Hopkins  V.  Leach  (1908),  125  App.  Div.  294;  109  N.  Y.  Supp.  713. 

Dednctioa  of  debts. — Juat  debts  are  to  be  deducted.  People  ez  rel.  Schaeffler  T. 
Barker  (1896),  87  Hun  191,  33  N.  Y.  Supp.  1042.  affd.  (1896),  148  N.  Y.  731.  42  N.  E. 
725.  Corporation  may  deduct  ita  Just  debts.  Cornell  8.  S.  Co.  v.  Dederlck  (1900), 
161  N.  y.  195,  66  N.  E.  927. 

Purchase  of  merchandise  which  was  never  even  In  the  possession  of  the  seller, 
the  difference  in  the  market  price  merely  being  settled,  does  not  create  an  Indebt- 
edness which  ta  to  be  considered  In  determining  the  amount  of  taxable  property 
owned  by  the  purchaser.  People  v.  Coleman  (1891).  41  N.  Y.  St.  Rep,  160.  16  N.  Y. 
Bupp.  330. 

BFBOIAL  8TXTUTEB. 

Aueiiment  of  real  property  in  elty  of  New  York  located  in  other  cities,  towns 
and  villages.  See  L.  1893,  ch.  185.  Assessment  of  real  property  of  New  York 
city  in  Ulster  county.    See  L.  1905,  ch.  598. 

City  charter  tnperiedes  section. — The  aasessors  of  a  city  are  bound  to  follow 
tbe  method  of  assessment  prescribed  in  tbe  city  charter  rather  than  that  pre- 
scribed in  this  section.  Clinton  v.  Krull  (1908),  126  App.  Div.  157,  111  N.  Y.  Supp. 
105,  mod.  (1910),  200  N.  Y.  515,  93  N.  B.  497. 

When  charter  of  city  provides  method  of  taxation  of  real  property  and  such 
provision  is  not  apeclScally  modified  or  repealed  by  the  General  Tax  Law,  no 
modification  or  repeal  will  be  presumed.  Pulton  v.  Krull  (1910),  200  N.  Y.  105, 
93  N.  E.  494. 

Taz-ralli  in  Hew  York  City. — The  provisions  of  this  section  requiring  real 
property  to  be  separately  entered  In  the  assessment-roll  are  modified  so  far  as 
they  relate  to  real  estate  In  tbe  city  of  New  York.  People  ex  rel.  Lazams  t. 
Feitner  (1901),  65  App.  Div.  318,  73  N.  Y.  Supp.  97,  affd.  (1902),  169  N.  Y.  604, 
63  N.  B.  1099. 

In  New  York  dty  It  is  not  essential  to  validity  of  a  tax  upon  land  that  the 
name  of  the  owner  should  be  Inserted  in  the  assessment  list,  and  the  only  effect 
of  omitting  it  or  of  inserting  the  name  of  one  whols  not  the  owner,  is  to  deprive 
the  dty  of  the  right  to  collect  the  tax  from  the  owner  personally  or  by  distress 
of  goods  and  chattels,  etc.,  and  to  confine  Its  remedy  to  tbe  enforcement  of  its 
Uoi.  Haight  V.  Mayor  (18S5),  99  N.  V.  280,  1  N.  E.  883. 
T«-  VIII— 6 
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§  21-a.  AjMeument-rolla  in  cities. — Added  by  L.  1911,  ch.  117,  and  re- 
pealed by  L.  1916,  ch.  323,  §  8. 

Hote. — ^The  BubHtance  of  this  section  re-enacted  In  |  21  ss  amended  by  U  1&16, 
ch.  323. 

§  21-b.  Asiessment  of  certain  real  property  in  Snifolk  and  Herkimer 
eoTaHtt^-Added  by  L.  1912,  ch.  269,  amended  by  L.  1914,  eh,  484,  and 
repealed  by  L.  1916,  ch.  323,  §  9. 

§  22.  ABseosment  of  state  lands. — ^AIl  wild  or  forest  land  within  the  for- 
est preserve  and  also  all  such  lands  owned  by  the  state  in  the  towns  of 
Altoona  and  Dannemora,  county  of  Clinton,  except  the  lands  in  the  towns  of 
Dannemora  upon  which  buildings  and  inelosnres  are  erected  and  main- 
tained by  the  state  for  the  nse  of  state  institutions,  together  with  said  build- 
ings thereon,  shall  be  assessed  and  taxed  at  a  like  valuation  and  rate  as 
similar  lands  of  individuals  within  the  counties  where  situated.  On  or  be- 
fore August  first  in  every  year  the  assessors  of  the  town  within  which  the 
lands  so  belonging  to  the  state  are  situated  shall  file  in  the  office  of  the 
comptroller  and  of  the  conservation  commission,  a  copy  of  the  assessment- 
roll  of  the  town,  which  in  addition  to  the  other  matter  now  required  by 
law,  shall  state  and  specify  which  and  how  much,  if  any,  of  the  lands  as- 
sessed are  forest  lands,  and  which  and  how  much,  if  any,  are  lands  belong- 
ing to  the  state;  such  statements  and  specifications  to  be  verified  by  the 
oaths  of  a  majority  of  the  assessors.  The  comptroller  shall  thereupon  and 
before  the  first  day  of  September  following,  and  after  hearing  the  assessors 
and  the  conservation  commission,  if  they  or  any  of  them  so  desire,  correct  or 
reduce  any  assessment  of  state  lands  which  may  be  in  his  judgment  an  un- 
fair proportion  to  the  remaining  assessment  of  land  within  the  town,  and 
shall  in  other  respects  approve  the  assessment  and  communicate  such  ap- 
proval to  the  assessors.  No  such  assessment  of  state  lands  shall  be  valid  for 
any  purpose  until  the  amount  of  aasesffinent  is  approved  by  the  comptroller, 
and  such  approval  attached  to  and  deposited  with  the  assessment-roll  of  the 
town,  and  therewith  delivered  by  the  assessors  of  the  town,  to  the  supervisor 
thereof  or  other  officer  authorized  to  receive  the  same  from  the  assessors. 
No  tax  for  the  erection  of  a  schoolhouse  or  opening  of  a  road  shall  be  imposed 
on  the  state  lands  unless  such  erection  or  opening  shall  have  first  been  ap- 
proved in  writing  by  the  conservation  commission.  {Amended  by  L.  1912, 
ch.  245.) 

Souroe.— Former  Tax  U  (L.  1898,  ch.  SOS)  |  S2;  originally  revised  tram  L.  1892, 
cb.  488,  I  S74,  as  amended  ^l7  L.  1895,  ch.  396. 

The  amendment  of  1918  changed  "forest,  fish  and  game  commlaslon"  to  "conserva- 
tion commission." 

Keferenoe. — Asseaement  of  certain  state  lands  tor  school  purpoeea.  Education 
Law,  t  iiO. 

Thli  Motion  I*  deilgnad  only  to  protect  the  state  from  an  over-ToIuatlon  of  the 
lands  assessed  to  it  and  does  not  empower  the  Comptroller  to  reqaire  lands 
assesBed  to  Individuals  to  be  assessed  to  the  state.  People  ez  rel.  Town  of 
Brighton  V.  Williams  <19I1),  145  App.  DIv.  8,  129  N.  T,  Supp.  457. 
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Kudaniu  requiring  ttae  State  Comptroller  to  approve  an  aaaeflament-roll  con- 
(alninK  asseasmMit  of  forest  lantU  against  the  state  should  be  made  within  the 
Third  Judicial  District  People  ex  rel.  Town  of  Brighton  t.  Williams  (1911),  146 
App.  DlT.  S,  129  N.  Y.  Supp.  467. 

AMenment  of  state  lands  for  school  and  highway  purposes.  Hepts.  of  Att7< 
OenL   (1898)   102,   (1899)   168. 

I^ke  George  lUands  are  aasasBable  tor  ordinary  highway  and  school  purposes. 
Rept  of  Atty.  Genl.  (1901)  232. 

§  23.*  Banks  to  make  report. — The  chief  fiscal  officer  of  every  bank  or 
bankiii^  association  ordfanized  tinder  the  authority  of  this  state,  or  of  the 
United  States,  shall,  on  or  before  the  first  day  of  June,  in  each  year, 
famiBh  the  assessors  of  the  tax  district  in  which  its  principal  ofQce  is 
located  a  statement  nnder  oath  of  the  condition  of  such  bank  or  banking 
association  on  the  first  day  of  May,  next  preceding,  stating  the  amount  of 
its  authorized  capital  stock,  the  number  of  shares  and  the  par  value  of  the 
shares  thereof,  the  amount  of  stock  paid  io,  the  amount  of  ite  surplus  and 
of  its  undivided  profits,  if  any,  a  complete  list  of  the  names  and  residences 
of  its  stockholders  and  the  number  of  shares  held  by  each.  In  case  of 
n^lect  or  refusal  on  the  part  of  any  bank  or  banking  association  to  report 
as  herein  prescribed,  or  to  make  other  or  further  reports  as  may  be  re- 
quired, such  bank  or  banking  association  shall  forfeit  the  sum  of  one 
hundred  dollars  for  each  failure,  and  the  additional  sum  of  ten  dollars  for 
each  day  such  failure  continues,  and  an  action  therefor  shall  be  prosecuted 
by  the  county  treasurer  of  the  county  in  which  such  bank  or  banking  asso- 
ciation so  neglecting  or  refusing  to  report  is  located,  in  the  city  of  Buffalo 
by  the  city  treasurer  of  said  city,  and  in  the  city  of  New  York  by  the 
receiver  of  taxes  thereof.  There  shall,  in  addition  to  such  report,  be  kept  in 
the  office  of  every  such  bank  or  banking  association  a  full  and  correct  list 
of  the  names  and  residences  of  all  stockholders  therein,  and  of  the  number 
of  shares  held  by  each,  and  such  lists  shall  be  subject  to  the  inspection  of 
the  assessors  at  all  times.  The  list  of  stockholders  furnished  by  such  bank 
or  banking  association  shall  be  deemed  to  contain  the  names  of  the  owners 
of  such  shares  as  are  set  opposite  them,  respectively,  for  the  purpose  of 
assessment  and  taxation.  {Amended  by  L.  1916,  ch.  323,  §  9,  and  L,  1917, 
ch.  153,  in  effect  Apr.  6,  1917.) 

Souree.— Former  Tax  L.  (L.  1896,  ch.  908)  |  23,  as  amended  by  h.  1901,  ch.  660; 
originally  revised  from  L.  IS^,  ch.  409,  i  313,  as  amended  hy  L.  1892,  ch.  714. 

The  amendment  of  1916  changed  date  tor  report  from  July  first  to  June  lirst. 

The  amendment  of  1917  added  the  words  "In  the  city  of  Buffalo  by  the  treasurer 
of  said  city." 

A  trust  company  Is  neither  a  bank  nor  a  baniilng  association  within  the  mean- 
ing of  this  section,  but  le  a  moneyed  corporation  under  the  Qeneral  Corporation 
Law.    Rept.  of  Atty.  Qenl.  (1896)  281. 

§  84.    Bank  iharei,  hov  aaieued. — In  assessing  the  shares  of  stock  of 
banks  or  banking  associations  ot^anized  under  the  authority  of  this  state  or 
•Rdltorlal  Utie. 
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the  United  States,  the  aaaessment  and  tasatiou  shall  not  be  at  a  greater  rate 
thaji  is  made  or  assessed  upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  this  state.  The  value  of  each  share  of  stock  of  each 
hank  and  hanking  aseoeiation,  except  such  as  are  in  liquidation,  shall  be 
ascertained  and  fixed  by  adding  together  the  amount  of  the  capital  stock, 
surplus  and  iwdivided  pn^ts  of  such  bank  or  banking  association  and  by 
dividing  the  result  by  the  nnmber  of  outstanding  ^ares  of  such  bank  or 
banking  aseoeiation.  The  value  of  each  share  of  stock  in  each  bank  or  bank- 
ing association  in  liquidation  shall  he  ascertained  and  fixed  by  dividing 
the  actual  assets  of  such  bank  or  banking  association  by  the  number  of 
outstanding  shares  of  such  hank  or  banking  association.  The  owners  of 
the  stock  of  hanks  and  hanking  associations  shall  he  entitled  to  no  deduc- 
tion from  the  taxable  value  of  their  shares  because  of  the  personal  indebt- 
edness of  such  owners,  or  for  any  other  reason  whatsoever.  This  section 
is  not  to  he  construed  as  an  exemption  of  the  real  estate  of  banks  or  bank- 
ing associations  from  taxation.  No  shares  of  stock  of  such  hanks  and 
hanking  associations,  by  whomsoever  held,  shall  be  exempt  from  the  tax 
hereby  imposed.     {Amended  by  L.  1916,  c^.  323,  §  11.) 

Source. — Former  Tax  L.  (K  1S96,  cb.  908)  |  24,  as  amended  by  L.  1901,  ch.  560; 
L.  1902,  ch.  126;  h.  1903,  cb.  267;  I*  1907,  cb.  739;  originally  revised  from  L. 
18SZ,  cb.  409,  i  312,  In  part 

Ref  erenoe. — See  g  13,  and  notes. 

Tbe  amendment  of  IMl  provided  a  new  system  or  assessment  and  apportionment. 

Hie  amendment  of  1916  sabdlvlded  former  g  24  and  re-enacted  It  In  tbls  section 
and  jS  24-a-24-g,  post. 

Coattftntlonallty. — Section  Is  not  unconatltnttonal  as  denying  dae  process  of  law 
by  falling  to  provide  for  a  hearing  before  a  determination  of  the  value  of  tbe 
stock  assessed.  People  ex  rel.  Bridgeport  Savings  Bank  v.  Feltner  (1907),  120  App. 
Dtr.  838,  105  N.  Y.  Supp.  998,  revd.  on  another  groand  (1908),  191  N.  Y.  SS,  83 
N.  B.  B92. 

Tbe  metbod  of  taxing  national  banks  as  provided  by  this  section  Is  not  in 
contravention  to  the  provision  of  the  Revised  Statutes  that  the  shares  of  national 
banks  shall  not  be  taxed  at  a  greater  rate  tban  Is  assessed  upon  other  moneyed 
capital  In  the  bands  of  Individual  citizens  of  sucb  state,  by  reason  of  the  non- 
allowance  of  a  deduction  for  personal  debts  as  In  tbe  case  of  other  personal 
property,  especially  since  It  Is  provided  by  G  24,  post,  that  In  no  case  shall  the 
rate  be  greater  than  Is  assessable  apon  otber  moneyed  capital  In  the  bands  of 
Individuals  In  this  state.  People  ex  rel.  Bridgeport  Savings  Bank  v,  Feltner  (1908), 
191  N.  Y.  88.  83  N.  B.  592.  revg.  (1907),  120  App.  DIv.  838,  106  N.  Y.  Supp.  998. 

The  provisions  of  sections  13  and  24  assessing  state  and  national  bank  sharea 
alike  without  tbe  right  of  exemption  In  case  of  Indebtedness  of  tbe  owners  does 
not  discriminate  against  national  t)anke  and  Is  not  Invalid  under  f  5219  of  tbe 
U-  8,  Revtaed  Statutes.  Amoskeag  Savings  Bank  T.  Purdy  (1613),  231  U.  S,  373, 
68  L.  ed.  374,  34  Sup.  (X  114. 

Former  leotion  held  constitutional  in  Hatter  of  Jenkins  <1900),  47  App.  Dlr. 
394,  62  N.  Y.  Supp.  321,  affd.  163  N.  Y.  320,  57  N.  E.  408,  attd.  (1901),  186  U. 
S.  230,  46  L.  ed.  1140,  22  Sup.  Ct.  905. 

Hew  liability  suhstltated.— Laws  1901,  cb.  G50,  subsUtuted  the  new  liability  for 
tbe  old,  although  tbe  act  may  not  have  taken  effect  until  after  the  final  revision 
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o(  the  Mseasmest-roll  under  which  such  llablllt?  might  arlae.  Flrat  Nat.  Bank 
V.  BlnKh&mton  (1902),  72  App.  Dlv.  364,  76  N.  T.  Supp.  626. 

Bonntldeiit  owner  of  bank  itook  held  under  former  statute  not  personally  liable, 
ud  I  936  of  the  Greater  New  York  Charter  does  not  authorise  a  persoDal  Judg- 
ment against  him  for  the  tax.  The  property  only  is  liable.  City  of  New  York 
*.  McLean  (1902),  170  N.'Y.  374,  63  N.  B.  380.  Superseded  by  statute  as  to  liability 
wblch  Is  now  in  rem. 

Tax  li  property  tax,  aad  sot  based  on  ttm  of  exlstenoe  of  bank. — ^Taxes  levied 
npon  the  sharea  ot  a  banking  aBBOclatlon  constitute  a  property  tax,  and  the  as- 
sociation Is  not  entitled  to  have  such  tax  reduced  because  It  bas  only  beoi  In 
existence  and  has  enjoyed  the  benefit  of  governmental  protection  during  a  por- 
tion ot  the  year.  People  ex  rel.  Nat.  Copper  Bank  t.  Wells  (ISOS),  6S  Misc.  252,  110 
N.  Y.  Supp.  S29. 

Seal  property  to  be  Included. — Asseseors  are  required,  when  ascertaining  the  value 
of  the  shares  of  bank  stock,  to  Include  in  the  value  of  the  corporate  property,  the 
value  of  the  real  estate  owned  hy  the  bank.  Matter  of  First  Kat.  Bank  of  Osslnkng 
(1906),  ISZ  N.  Y.  460.  76  N.  E.  306,  modf.  (1906),  107  App.  Dlv.  624,  96  N.  Y.  Supp. 
1128. 

Exempt  bonds  to  be  Inolnded  la  detennlnlng  oapltal. — ^The  tact  that  a  part  of  the 
surplus  or  undivided  profits  of  a  bank  are  Invested  In  baige  canal  bonds  which  are 
exempt  from  taxation  does  not  authorize  the  assesaors  to  deduct  the  amount  of  such 
bonds  from  the  amount  of  the  capital  stock,  enrplus  and  undivided  profits  of  such 
bank  In  aBBeealng  the  sharee  of  stock  ot  banks  under  this  Hectlon.  Rept.  of  Atty. 
(JenL  (1911)  6S6. 

Apportionment  of  tax  npon  bank  itook  between  town  and  village. — Where  a  town 
containing  a  village,  they  being  separate  tax  districts,  has  two  tax  rates,  one  ap- 
plicable to  the  whole  town  Including  the  village  property,  the  other  an  additional 
rate  Imposed  for  town  highways  as  a  special  road  district  distinct  from  the  village 
onder  L-  1908,  chs.  330,  399,  the  supervisors.  In  apportioning  the  tax  upon  the  stock 
of  banks  situate  In  the  village  between  the  village  and  the  town  pursuant  to 
this  section,  shonld  not  take  into  consideration  the  rate  assessed  for  the  care  ot 
roads  outside  the  village  In  figuring  the  ratio  payable  to  the  town.  People  ex  rel. 
Tillage  of  CoblesklU  v.  Supervisors  ot  Schobarte  (1910),  140  App.  Dlv.  769,  126 
N.  Y.  Supp.  269. 

Tax  on  ttook  of  hank  located  In  city. — By  virtue  ot  this  section  the  city  ot  Ton- 
awaoda  Is  entitled  to  the  tax  collected  upon  the  capital  stock  ot  a  bank  located  in 
said  city;  the  sum  collected  does  not  belong  to  the  county  ot  Erie.  People  ex 
rel.  City  ot  Tonawanda  v.  Fltzhenry  (1915),  170  App.  Dlv.  227,  166  N.  Y.  Supp.  70. 
See  also  People  ex  rel.  Lawyer  v.  Supervisors  (1903),  39  Hlsc.  162,  79  N.  Y.  Supp. 
146;  aty  of  Utlca  v.  Supervisors  (1906).  109  App.  Dlv.  189,  95  N.  Y.  Supp.  839. 

Under  section  24  of  the  Tax  Law  a  city,  which  in  and  of  Itself  Is  a  tax  district 
within  a  county.  Is  alone  entitled  to  the  money  collected  for  taxes  on  the  stock  of  a 
bank  located  within  said  city.  County  of  E:rle  v.  Town  of  Tonawanda  (1916),  96 
Misc.  663,  159  N.  Y.  Supp.  714,  aUd.  (1917),  176  App.  Dtv.  942,  162  N.  Y.  Supp.  994. 

Hegleot  to  pay  taxes  ooUeoted  to  city.— ^The  neglect  or  refusal  ot  the  board  ot 
supervisors  to  direct  the  county  treasurer  as  required  by  this  section  to  pay  over 
to  a  city  the  bank  taxes  collected  Is  a  violation  of  statutory  duty  and  gives  the 
dty  a  complete  cause  ot  action  to  recover  the  full  amount  of  the  taxes.  Such  ac> 
tlon  Is  barred  by  the  Statute  ot  Limitations  unless  brought  within  six  years  ot 
the  first  day  of  January  succeeding  their  payment  City  ot  Buttalo  v.  County  ot 
Erie  (1915),  88  Misc.  691, 161  N.  Y.  Supp.  409,  affd,  (1916),  171  App.  Dlv.  973,  166  N. 
Y.  Supp.  73. 

TtUaget  and  sehool  dlttrUts  are  tax  dlstrlcU  within  the  meaning  ot  this  sec- 
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tlon,  and  are  entitled  to  share  In  tbe  tazee  levied  upon  bank  atock,  sltbon^ 
they  do  not  hare  a  board  of  aauBBora  antborlsed  to  aaseaa  property  tberetn  lor 
state  and  county  taxes,  as  prorlded  In  the  definition  of  a  tax  district,  contained 
In  flubd.  1,  of  I  2  of  the  Tax  Law.  People  ex  rel.  Klnderhook  r.  Snperrlsora 
(1905),  106  App.  DlT.  319.  93  N.  Y.  Supp.  1098,  affd.  (1905),  182  N.  T.  6B6,  7B  N.  B. 
1133.  ' 

Board  aoti  mlnlateilaUy  In  dlitrlbntlMr. — A  board  of  BupeirlBorB  acta  mfnla- 
terlall;  In  making  distribution  and  may  be  mandamused  to  correct  a  mathematical 
error.  People  wl  rel.  Lawyer  v.  SuperrlsoTs  of  Schoharie  (1903),  39  Misc.  162,  7B 
N.  Y.  Supp.  146. 

Inolnslon  of  bank  itook  In  determining  anrregate  tax. — The  aeseeaed  valae  of  Ou 
stock  of  a  bank  must  be  Included  tn  the  aggregate  amount  of  the  taxable  property  <a 
such  diBtrtct  for  the  purpoBS  of  determining  the  amount  of  tax  to  be  levied  therein. 
The  tax  upon  bank  stocb  la  not  exclusively  tor  the  benefit  of  the  district  wherein 
the  bank  Is  situated.  People  ex  rel.  City  of  Geneva  v.  Board  of  Superrieors  (19(»7), 
1S8  N.  Y.  1,  SO  N.  B.  381.    Superseded  by  I  EOa,  post. 

Cited. — County  of  Erie  t.  Town  of  Tonawanda  (1917),  176  App.  Dlv.  942,  1S2  N. 
Y.  Supp.  994. 

§  24-B.  Hotioe  of  asaemnent  to  lianki  or  banku^  auooutioiu;  eomplainti. 
—The  assessors  of  every  tax  district  shall,  within  ten  days  after  they  have 
completed  the  assessmeiit  of  the  stock  of  a  bank  or  banking  association, 
give  written  notice  to  such  bank  or  banking  association  of  such  assessment 
of  the  shares  of  its  respective  shareholders  and  no  personal  or  other  notice 
to  such  shareholders  of  such  assessment  is  required.  Complaints  in  rela- 
tion to  the  assessments  of  the  shares  of  stock  of  banks  and  banking  asso- 
ciations shall  be  heard  and  determined  as  provided  in  section  thirty-seven 
of  this  chapter.     (Added  by  L.  1916,  ch.  323,  §  12.) 

SeferenoM. — This  section  as  added  In  1916  Is  not  new  tn  substance,  but  re-enacts 
a  part  of  former  |  24.    See  notes  to  {(  13,  24. 

§  24-b.  Bank  shares;  rate  of  tax, — The  rate  of  tax  npon  the  shares  of 
stock  of  banks  and  banking  associations  shall  be  one  per  centum  upon  the 
value  thereof,  as  ascertained  and  fixed  in  the  manner  hereinbefore  pro- 
vided.    (Added  by  L.  1916,  cA.  323,  §  12.) 

Eeferenoet. — This  section  as  added  In  1916  Is  not  new  in  substance,  but  re-enacts 
a  part  of  former  |  24.     See  notes  to  ||  13,  24. 

§  24^.  Bank  shares;  exemption  from  other  taxes. — ^The  said  bank  tax 
shall  be  in  lieu  of  all  other  taxes  whatsoever  for  state,  county  or  local  pur- 
poses upon  the  said  shares  of  stock,  and  mortgages,  judgments  aud  other 
choses  in  action  and  personal  property  held  or  owned  by  banks  or  banking 
associations  the  value  of  which  enters  into  the  value  of  said  shares  of 
stock  shall  also  be  exempt  from  all  other  state,  county  or  local  taxation. 
(Added  by  L.  1916,  eh.  323,  §  12.) 

Referenoet. — This  secUon  as  added  In  1916  Is  not  new  In  substance,  bnt  re-enacts 
a  part  of  former  t  24.    See  notes  to  ||  13,  24. 

5  2W.*    Bank  tax;  levy  by  hoard  of  rapervisora. — The  bank  tax  herein 
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imposed  shall  be  levied  in  the  following  manner:  The  board  of  super- 
visor of  the  several  counties  shall,  on  or  before  the  fifteenth  day  of 
December  in  each  year,  ascertain  from  an  inspection  of  the  assessment- 
rolls  in  their  respective  counties,  the  number  of  shares  of  stock  of  banks 
and  banking  asBOciations  in  each  town,  city,  village,  school  and  other 
special  districts,  in  their  several  counties,  respectively,  in  which  such  ^ares 
of  stock  are  taxable,  the  names  of  the  banks  issuing  the  same,  respectively, 
end  the  assessed  value  of  sneh  shares,  as  ascertained  in  the  manner  pro- 
vided in  this  article  and  entered  upon  the  said  assessment-rolls,  and  shall 
forthwith  mail  to  the  president  or  cashier  of  each  of  said  banks  or  banking 
associations  a  statement  setting  forth  the  amount  of  its  capital  stock,  sur- 
plus and  undivided  profits,  the  number  of  outstanding  shares  thereof, 
the  value  of  each  share  of  stock  taxable  in  said  county,  as  ascertained  in 
the  manner  herein  provided,  and  the  aggregate  amomit  of  tax  to  be  col- 
lected and  paid  by  such  bank  and  banking  association,  under  the  provisions 
of  this  article,  provided  that  in  the  county  of  Erie  the  shares  of  stock  of 
-Uie  banks  located  in  the  city  of  BuSfalo  shall  not  be  included,  nor  shall  any 
sneh  notice  be  given  by  the  board  of  supervisors  of  said  county  to  the  said 
officers  of  the  banks  located  in  said  city.  A  certified  copy  of  each  of  said 
statements  shall  be  sent  to  the  county  treasurer.  Provided,  that,  in  the 
eity  of  New  Toii^  the  statement  of  the  bank  assessment  and  tax  herein 
provided  for  shall  be  made  by  the  board  of  tax  commissioners  of  said  city, 
on  or  before  the  fifteenth  d^  of  December  in  each  year,  and  by  them 
forthwith  mailed  to  the  respective  banks  and  banking  associations  located 
in  said  city,  and  a  certified  copy  thereof  sent  to  the  receiver  of  taxes  of  said 
city.  And  further  provided  that  in  the  eity  of  Buffalo  a  statement  of  the 
bank  assessment  and  tax  herein  provided  for  shall  be  made  by  the  assessors' 
of  said  city  on  or  before  the  fifteenth  day  of  December  in  each  year,  and 
by  tbem  forthwith  mailed  to  the  respective  banks  and  banking  associations 
located  in  said  city,  and  a  certified  copy  thereof  sent  to  the  city  treasurer 
of  said  city.  {Added  by  L.  1916,  ck.  323,  §  12,  and  amended  by  L.  1917, 
ck.  153,  trt  effect  Apr.  6,  1917.) 

Ibe  Ameadineiit  of  1917  added  tba  provliio  as  to  Krte  county,  and  the  last  sentence. 
The  section  as  added  In  1916  re-enacted  a  part  of  former  f  24. 

Seferenoei. — See  ||  13,  24,  and  notes. 

§  24-e.*  Bank  tax;  warrant  tm  collection. — The  board  of  supervisors 
shall  issue  their  warrant  or  order  to  the  county  treasurer  on  or  before  the 
Bfteenth  day  of  December  in  each  year,  setting  forth  the  number  of  shares 
of  bank  stock  taxable  in  each  town,  city,  village,  school  and  other  tax 
district  in  said  county,  in  which  said  shares  of  stock  shall  be  taxable,  the 
tax  rate  of  each  of  said  tax  districts  for  said  year,  the  proportion  of  the 
tax  imposed  by  this  chapter  to  which  each  of  said  tax  districts  is  entitled, 
under  the  provisions  hereof,  and  commanding  him  to  collect  the  same,  and 
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to  pay  to  the  proper  officer  in  each  of  eaeli  districts  the  proportion  of  such 
tax  to  which  it  is  entitled  tinder  the  provisions  of  this  chapter,  provided 
that  in  the  connty  of  Erie  the  shares  of  stock  of  banks  taxable  in  the  city 
of  Buffalo  shall  be  omitted  from  sach  warrant  or  order.  The  said  county 
treasurer  shall  have  the  same  powers  to  enforce  the  collection  of  payment 
of  said  tax  as  are  possessed  by  the  officers  now  chared  by  law  with  the 
collection  of  taxes,  and  the  said  county  treasurer  shall  be  entitled  to  a  com- 
mission of  one  per  centum  for  collecting  and  paying  out  said  moneys, 
which  commission  shall  be  deducted  from  the  gross  amount  of  said  tax  be- 
fore the  same  is  distributed.  In  issuing  their  warrants  to  the  collectors 
of  taxes,  the  board  of  supervisors  shall  omit  therefrom  assessments  of  and 
taxes  upon  the  shares  of  stock  of  banks  and  banking  associations.  (Added 
by  L.  1916,  cK  323,  §  12,  and  amended  by  L.  1917,  ch.  153,  in  effect  Apr. 
6,  1917.) 

The  amendBLent  ot  1917  added  the  provlBo  aa  to  Brie  coiinty. 

Beferenoei. — The  section  aa  added  In  1B16  was  not  new  In  subetance,  bat  re- 
enacted  a  part  ol  former  |  24.    See  notea  to  ||  13,  24. 

§  24-f.*  Bank  tax;  colleetioit  and  payment. — It  shall  be  the  duty  of  every 
bank  or  banking  association  to  collect  the  tax  due  upon  its  shares  of  stock 
from  the  several  owners  of  such  shares,  and  to  pay  the  same  to  the  treasurer 
of  the  county  wherein  said  bank  or  banking  association  is  located,  except 
that  in  the  city  of  Buffalo  such  tax  shall  be  paid  to  the  city  treasurer  of 
said  city,  and  in  the  city  of  New  York  to  the  receiver  of  taxes  thereof  on 
or  before  the  thirty-first  day  of  December  in  said  year;  and  any  bank  or 
banking  association  failing  to  pay  the  said  tax  as  herein  provided  shall  be 
liable  by  way  of  penalty  for  the  gross  amount  of  the  taxes  due  from  all 
the  owners  of  the  shares  of  stock,  and  for  an  additional  amount  of  one 
hundred  dollars  for  every  day  of  delay  in  the  payment  of  said  tax.  Every 
bank  or  banking  association  so  paying  the  taxes  due  upon  the  shares  of  its 
stock  shall  have  a  lien  on  the  shares  of  stock,  and  on  all  property  of  the 
several  share  owners  in  its  hands,  or  which  may  at  any  time  come  into  its 
hands,  for  reimbursement  of  the  taxes  so  paid  on  account  of  the  several 
shareholders,  with  legal  interest ;  and  such  lien  may  be  enforced  in  any  ap- 
propriate manner.  The  tax  shall  be  paid  by  the  respective  banks  in  the 
city  of  New  York  to  the  said  receiver  of  taxes  on  or  before  the  thirty-first 
day  of  December  in  said  year,  and  said  tax  shall  be  collected  by  the  said  re- 
ceiver of  taxes  and  shall  be  by  him  paid  into  the  treasury  of  said  city  to  the 
credit  of  the  general  fund  thereof.  The  tax  shall  be  paid  by  the  respective 
banks  in  the  city  of  BuflEalo  to  the  city  treasurer  of  said  city  on  or  before 
the  thirty-first  day  of  December  in  said  year,  and  said  tax  shall  be  col- 
lected by  the  said  treasurer  and  credited  to  the  general  fund  of  said  city. 
{Added  by  L.  1916,  ck.  323,  §  12,  and  amended  by  L.  1917,  cfc.  153,  w* 
effect  Apr.  6,  1917.) 
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The  uneKdBieiit  of  1S17  added  tbe  Bpedal  proTisions  as  to  BvOolo. 
Beferenees. — The  soctloii  u  added  In  1916  vbs  not  new  In  substance,  bat  r»- 
enieted  a  part  ol!  fonuer  |  24.    See  notes  to  If  13,  24. 

^  24-y.  Bank  tax;  diitribnted  by  boards  of  aaperviion. — The  bank  tax 
shall  be  distributed  in  the  following  manner:  The  board  of  supervisors 
of  the  several  comities  shall  ascertain  the  aggregate  assessed  valuation 
of  taxable  property  in  each  of  the  several  town,  city,  village,  school  and 
other  special  districts  in  their  coanties,  respectively,  in  which  the  shares 
of  stock  of  banks  and  banking  associations  shall  be  taxable,  for  the  year 
for  which  the  tax  is  imposed,  and  the  proportion  of  the  tax  on  bank  stock 
to  which  each  of  said  districtg  shall  be  respectively  entitled  shall  be  ascer- 
tained by  taking  such  proportion  of  the  tax  upon  the  shares  of  stock  of 
banks  and  banking  associations,  taxable  in  sneh  districts,  respectively, 
nnder  the  provisions  of  this  chapter  as  the  aggregate  assessed  valuation  of 
such  tax  district  shall  bear  to  the  aggregate  assessed  valuation  of  all  the 
town,  city,  village,  school  or  other  special  districts  in  which  said  shares  of 
stock  shall  be  taxable,  provided  that  in  the  county  of  Erie  the  provisions 
of  this  section  shall  have  no  application  to  the  taxes  paid  by  the  banks 
and  banking  associations  located  in  the  city  of  Buffalo,  and  the  provisions 
of  this  section  shall  be  carried  out  as  if  the  city  of  Buffalo  were  not  a  part 
of  said  county.  The  clerks  of  the  several  cities,  villages  and  school  dis- 
tricts to  which  any  portion  of  the  tax  on  shares  of  stock  of  banks  and 
banking  associations  is  to  be  distributed  under  this  section  shall,  in  writing 
and  under  oath,  annually  report  to  the  board  of  supervisors  of  their  re- 
spective counties,  on  or  before  October  first  of  each  year,  the  aggregate 
assessed  valuation  of  sueh  city,  village  and  school  district  as  shown  by  the 
last  assesament-roll  of  each  respective  city,  village,  and  school  district  for 
the  year  prior  to  the  meeting  of  each  such  board.  [Added  by  L.  1916, 
ck  323,  §  12,  and  amended  by  L.  1917,  chs.  153  and  494,  in  effect  May  15, 
1917.) 

Tbe  ancndBLcnt  of  1817,  oh.  158  added  the  proviso  aa  to  Erie  Co.  and  Buffalo. 

The  ameadment  of  1917,  oh.  W4  changed  the  method  of  dividing  the  tax  between 
the  districts  from  proportionate  tax  rates  to  proportionate  BBSsssed  valuations. 

Seferenoei. — The  section  as  added  In  1916  was  not  new  In  substance,  but  re- 
enacted  a  part  of  former  |  24.    See  notes  to  H  13,  24. 

§  25.  Individual  banker,  how  aueased. — Every  individual  banker  doing 
business  under  the  laws  of  this  state  must  report  before  the  fifteenth  day 
of  June  under  oath  to  the  assessors  of  the  tax  district  in  which  any  of  the 
capital  invested  in  such  banking  business  is  taxable,  the  amount  of  capital 
invested  in  sach  banking  business  La  such  tax  district  on  the  first  day  of 
June  preceding.  Such  capital  shall  be  assessed  as  personal  property  to  the 
banker  in  whose  name  such  business  is  carried  on. 

Bonroc.— Former  Tax  L.  (U  1896,  cb.  908)  t  26;  originally  revised  from  U 
1882,  cb.  409,  |  330,  In  part. 

Kcfcreneci. — See  f  14,  and  cases  dted.    Transaction  of  business  by  private  bank- 
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«ra.  Banking  Law,  H  160-172.     Individual  banker  not  tbe  same  aa  private  banker. 
Id.   I   2,  and  notes  thereunder. 

§  26.  HotiDe  of  uumnent  to  bank  or  banking  auociation. — Repealed  by 
L.  1916,  eh.  323,  §  13. 

Bonroe. — Former  Tax  L.  (L.  1S96,  cb.  908)  g  26;  orlglnallr  revised  from  L. 
18S2,  ch.  409,  f  312,  In  part 

B«-enaeted  In  |  24-a,  ante. 

§  27.  Reports  of  oorporationi. — The  president  or  other  proper  ofScer  of 
every  moneyed  or  stock  corporation  deriving  an  income  or  profit  from  its 
capital  or  otherwise  shall,  on  or  before  June  first,  deliver  to  one  of  the 
assessors  of  the  tax  district  in  which  the  company  is  liable  to  be  taxed  a 
written  statement  in  the  form  prescribed  by  the  tax  commission  specifying : 

1.  The  real  property,  if  any,  ovned  by  such  company,  the  tax  district 
in  which  the  same  is  situated  and,  unless  a  railroad  corporation,  the  sums 
actnaUy  paid  therefor. 

2.  The  capital  stock  actually  paid  in  and  secured  to  be  paid  in,  except- 
ing therefrom  the  sums  paid  for  real  property  and  the  amount  of  such 
capital  stock  held  by  the  state  and  by  any  incorporated  literary  or  chari- 
table institution,  and 

3.  The  tax  district  in  which  the  principal  office  of  the  company  is  situ- 
ated or  in  case  it  haa  no  principal  office,  the  tax  district  in  which  its  opera- 
tions are  carried  on. 

Such  statement  shall  be  verified  by  an  officer  of  the  corporation  making 
the  report  to  the  effect  tliat  it  is  in  all  respects  just  and  true.  If  such 
statement  is  not  made  wiUiin  twenty  days  after  the  first  day  of  June,  or  is 
insufficient,  evasive  or  defective,  the  assessors  may  compel  the  corporation 
to  make  a  proper  statement  by  mandamus.  {Amended  by  L.  1916,  ok. 
323,  §  14.) 

Bonroe. — Former  Tax  L.  (L.  1896,  ch.  908)  |  27;  originally  rerlaed  from  R.  S., 
pL  1,  ch.  13,  tit.  4.  H  1-3.  partly  new. 

Keferenoet. — Place  of  taxation,  |  11,  ante.  Falee  atatement,  or  refueal  to  make, 
a  misdemeanor.  Penal  Law,  {{  2321,  665. 

The  amendment  of  1816  changed  the  date  for  the  report  from  June  15  to  June  1. 

Application  of  leotlon. — Attorney-aeneral  Hancock,  on  January  9,  1897,  rendered 
an  opinion  on  this  section,  of  which  the  following  la  a  portion:  "While  the  mean- 
ing of  this  clause  (every  moneyed  or  stock  corporation  deriving  an  Income  or 
pro&t  from  Its  capital  or  otherwise)  Is  not  perfectly  clear,  I  think  the  words 
are  Intended  to  characterise  a  general  claim  of  corporations,  and  not  to  describe 
financial  condition.  It  will  be  observed  that  the  section  does  not  require  that 
the  report  to  be  made  by  these  corporations  shall  contain  any  Item  of  income 
or  profit.  In  my  opinion,  every  moneyed  or  stock  corporation  organized  for  the 
purpose  of  acquiring  Income  or  profit  should  make  the  report  prescribed  by  |  27.'' 

Fallnie  to  make  itatement  does  not  prevent  asaessmenL  People  ex  reL  Manhat- 
tan Fire  Ins.  Co.  v.  Comrs.  of  Taxes  (1879),  76  N.  Y.  64;  People  ex  rel.  Mutual 
Union  Tel.  Co.  v.  Comrs.  of  Taxes  (188B),  99  Id.  264,  1  N.  B.  773.  It  does  not 
prevent  appearance  on  grievance  day.    Id. 

Bffeot  of  statement — It  is  not  conclusive.  People  ez  rel.  Manhattan  Fire  Ins. 
Co.  V.  Comrs.  of  Taxes,  76  N.  Y.  64.    But  If  full  and  complete^  In  the  absence  ot 
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other  erldance,  Ib  cancloslve.  People  ex  rel.  Seldenbarg  Co.  t.  Peltner  (1899),  41 
App.  DlT.  E71,  66  N.  Y.  Supp.  713.  If  taxing  officers  do  not  require  an  examination 
of  the  books  and  offlcere  of  the  corporation  ther  are  bound  to  assume  that  the 
value  of  the  grOBa  assets  waa  correctl;  given  In  the  verlfled  statement.  People 
ex  rel.  Brooklyn  Union  Gas  Co.  t.  Feltner  (1903),  82  App.  Dlr.  368.  81  N.  ¥. 
Supp.  898. 

Tarlaaee  from  statement  made  In  a  former  year  does  not  Juitify  rejection. 
People  ex  rel.  India  Rubber  Co.  t.  Barker  (1896),  16  Ulsc.  S52,  39  N.  Y.  Supp.  88. 

Valuation  hj  leaietaiY  as  basis  of  asseismeat. — The  raluatlon  of  the  capital 
Block  made  bj  the  secretary  of  a  company  in  the  statement  to  the  asseBsors,  held 
Bnffldent  evidence  of  value  upon  which  to  base  tbe  asaesament,  notwithstanding 
the  company  sought  by  certiorari  to  correct  the  asBeesment  by  deducting  the 
amount  of  debts  owed  by  It  from  the  sum  Indicated  In  the  statement,  since  tbe 
value  ot  the  franchises  might  make  up  the  difference.  People  ex  rel.  Buffalo 
Mat.  Gas-Light  Co.  v.  Steele  (1873),  1  Buff.  Super.  Ct.  34G. 

Xandaaiu  not  a  remedy. — It  seems  that  a  corporation  cannot  be  mandamnsed 
to  fnmiah  the  statement  required  by  this  section.  Matter  of  Adler  Bros,  ft  Co. 
(l»«a).  78  App.  DiT.  671,  78  N.  Y.  Supp.  690,  affd.  (1903),  174  N.  Y.  287,  66  N. 
E.  929. 

§  28.  Penalty  for  onuBrion  to  make  statement. — In  case  of  neglect  to 
furnish  such  statements  within  thirty  days  after  the  time  above  provided, 
the  company  so  neglecting  shall  forfeit  to  the  people  of  this  state  for  each 
statement  so  omitted  to  be  furnished,  the  sum  of  two  hundred  and  fifty 
dollars,  and  it  shall  be  the  duty  of  the  attorney-general  to  prosecute  for 
such  penalty  upon  information  which  shall  be  furnished  him  by  the  tax 
comi;iissioa.  Upon  such  statement  being  furnished  and  the  costs  of  the 
suit  being  paid,  the  tax  commission,  if  it  shall  be  satisfied  that  such 
omission  was  not  wilful,  may,  in  its  discretion,  discontinue  such  suit. 
(Anunded  by  L.  1916,  eh.  323,  §  15.) 

Souroe.— Former  Tax  L.  <L.  1896,  cb.  908)  |  28;  originally  revised  from  R.  S., 
pt  1,  ch.  13,  Ut  4,  H  4,  6. 

Kefeienoc. — FUee  statement  In  reference  to  taxes.  Penal  Lav,  (  2321. 

The  amendment  of  1918  changed  "comptroller"  to  "tax  commisalon"  In  two  places. 

Pnnithnent  exoluilvc. — It  la  the  duty  of  a  company  to  make  a  atatement  re- 
quired by  If  3  and  4  above;  but  the  courts  have  no  power  to  Impose  any  other 
punishment  than  that  prescribed  by  tbe  statute,  and  a  writ  of  certiorari  will  dot 
be  quashed  on  the  ground  that  the  return  shows  that  no  such  statement  has  been 
made.    People  ex  rel.  West  Shore  R.  R.  Co.  v.  Pitman  (1887),  9  N.  Y.  St  Rep.  469. 

§  29.  County  olerki  to  fnmiih  data  respeoting  oorporations. — Between 
the  first  and  fifteenth  days  of  June  in  each  year  the  connty  clerk  in  each 
county  of  the  state,  excepting  counties  wholly  situate  within  the  corporate 
limits  of  a  city,  shall  prepare  from  the  records  in  his  office  and  mail  to  each 
of  the  city  and  town  clerks  in  his  said  county,  a  certified  statement  con- 
taining tbe  names  of  every  stock  corporation,  whose  certificate  of  incor- 
poration has  been  filed  with  him  since  his  last  preceding  annual  statements 
to  said  several  city  and  town  derte,  whose  principal  business  office  or 
chief  place  of  business  is  designated  in  its  certificate  of  incorporation  as 
being  in  such  city  or  town  or  in  any  village  or  hamlet  therein,  together 


Digitized 


bjGooglc 


jS  30-32.  Mod«  Of  aaseaament.  L.  1W9,  ch.  SZ. 

with  the  fact  of  snch  designation  and  the  names  and  addresses  of  the 
directors  of  each  such  corporation  so  far  as  said  county  clerk  can  diacover 
the  same  from  the  certificate  of  incorporation  or  from  the  latest  certificate 
of  election  of  directors  of  such  corporation  filed  in  his  office.  Each  city- 
or  town  clerk  receiving  sucb  statement  shall  forthwith  file  the  same  in 
hiB  office  and  mail  a  notice  of  sncb  filing  to  each  of  the  assessors  of  his  city 
or  town.     (Am&nded  ly  L.  1917,  ch.  38,  in  effect  March  9,  1917.) 

Sonroe. — Former  Tax  L.  (L.  1S96,  ch.  908)  {  2S-a,  as  added  by  K  1906,  cb.  426. 

The  amendment  of  1B17  omitted  an  exception  ot  coantlee  containing  a  dty  of 
the  second  class,  and  also  inaert«d  the  references  throughout  the  eectton  to  "dt? 
clerks." 

§  30.  ABceasment  of  real  property  of  tmu-itaiitai.— Repealed  by  L.  1911, 
ch.  315. 

Sonrce.— Former  Tax  L.  (L.  1S9S,  ch.  908)  |  29;  orlslnallr  rerlsed  from  R.  S., 
pt.  1,  cb.  13,  Ut.  2,  If  11  and  12,  as  amended  by  L.  1890,  ch.  174,  |  13,  suM.  1-3. 

§  30.  ^ax  map  in  each  tax  diitrict. — ^A  tax  district  may  prepare  or  adopt 
for  the  use  of  the  assessors  a  tax  map  of  the  district,  or  of  aueh  portion 
of  the  tax  district  as  lies  within  an  incorporated  village,  on  which  shall 
be  shown  each  separately  assessed  parcel  of  real  property  with  its  bound- 
aries properly  marked.  Wben  any  parcel  contains  more  than  one  acre 
its  contents  in  acres  shall  be  shown  upon  said  tax  map.  Each  separately 
assessed  parcel  shall  be  given  an  identification  number  or  numbers  upon 
such  map,  and  such  number  or  numbers  shall  not  be  changed  except  as 
may  be  necessary  when  such  parcel  is  altered  or  divided  or  merged  with 
some  other  parcel.  The  assessors  shall  make  such  changes  from  year  to 
year  upon  such  tax  map  as  may  be  necessary  to  keep  the  map  accurate. 
Such  map  shall  be  prepared  and  kept  in  accordance  with  such  rules  as 
the  tax  commission  may,  from  time  to  time,  prescribe.  {Added'  by  L. 
1911,  eh.  315,  and  amended  by  L.  1916,  ch.  323,  §  16.) 

The  smendment  of  l&lfl  omltt«d  a  provision  that  a  reference  In  the  assessment- 
roll  to  the  Identification  number  on  sucb  map  shall  be  a  sufficient  description. 

The  expeniei  necessarily  Inenrted  by  atsesiors  la  prepazliiK  tax  maps,  pursuant  to 
the  provisions  of  this  section,  are  chargee  against  the  municipality  which  they 
represent.    Rept.  of  Atty.  Genl.   (1911)   S39. 

§  31.  Sorreys  and  maps  of  non-resident  real  property. — Repealed  by  L. 
1911,  ch.  315.) 

Bonioe.— Former  Tax  L.  (L.  1896,  ch.  908)  |  30;  originally  revised  from  R.  S., 
pt.  1.  ch.  13,  Ut  2, 1  13,  subd.  4-6, 1 14. 

Seetton  repealed  In  view  of  the  abolition  of  any  distinction  In  the  method  of 
sasesslng  resident  and  non-resident  real  property.    See  |  21,  and  notes. 

§  32.    Corporationa,  how  aBBened. — Repealed  by  L.  1911,  ch.  315. 
Source.— -Former  Tax  L.   (U  1896,  ch.  908)    )  31,  as  amended  by  L.  1899,  ch. 
712;  originally  revised  from  R.  S.,  pL  1,  ch.  13,  Ut.  4,  |  6,  as  amended  by  U  18B3, 
ch.  6G4. 


d  by  Google 


Ij.  19D9,  cb.  62.  Mode  at  aeseflsment.  {  S3. 

SeetioB  repealed  in  view  of  the  rerlslon  of  g  21  by  the  act  of  1911,  ezpreealy 
prescrlblne  the  manDer  of  assesslne  corporations  aa  weii  as  individuals. 
Keferenoe. — See  i  21  and  notes. 

§  33.  Aaeiainent  of  agent,  trustee,  ^ardion  or  ezecator. — If  a  person 
holds  taxable  property  as  agent,  trustee,  guardian,  executor  or  adminis- 
trator, he  shall  be  assessed  therefor  as  such,  with  the  addition  to  bis  name 
of  bis  respr^entative  character,  and  such  assessment  shall  be  carried  out 
in  a  separate  line  from  his  individual  assessment. 

Somroe. — Former  Tax  U  (L.  1896,  eh.  90S)  S  32;  orlginallr  revised  from  R.  8., 
pt.  1,  ch.  13,  UL  2,  I  10.    The  word  "agent"  added. 

Keferenoe. — See  |  21  and  notes. 

When  exeentors  may  be  aueued. — An  assessment  of  personal  property  against 
executors  may  be  made,  althou^  on  the  last  day  when  their  names  can  be 
placed  on  the  roll,  the  will  has  not  been  admitted  to  probate,  or  letters  Issued, 
and  the  appointment  of  a  tempoisiy  administrator  is  not  neceasaiy.  People  ex 
rel.  Gould  t.  Barker  (1896).  150  N.  Y.  G2,  44  N.  E.  78E. 

Deduction  of  debti. — In  order  that  an  executor  may  be  entitled  to  have  Just 
debts  deducted  from  the  aggregate  at  personal  property  held  by  him,  they  must 
be  legal,  talld  and  inconteatlble  obligations.  To  reduce  or  nullify  an  assessment, 
afflrmative  proof  that  it  Is  erroneous  In  whole  or  In  part,  must  be  given.  People 
ez  rel.  Osgood  v.  Comra.  of  Taxes  and  ABsessments  (1885),  34  Hun  606,  affd. 
(1886),  99  N.  Y.  154,  1  N.  B.  401. 

Assessment  of  tmit  estates. — Where  a  will  creates  three  separate  and  distinct 
trusts  la  behalf  of  three  different  beneflciarles  the  three  trust  estates  may  be 
asMBsed  Ht  toIMo.  The  fact  that  one  of  the  three  trustees  is  not  named  Is  not 
a  fatal  defect  People  ex  rel.  Cammann  v.  Feltner  (1901),  61  App.  Dlv.  116,  TO  N.  Y. 
Sopp.  666,  affd.  (1901),  168  N.  Y.  646,  61  N.  E.  1132.  See  People  ex  rel.  Beaman 
T.  Feitner  (1901),  168  N.  Y.  360,  61  N.  E.  280.  revg.  (1901),  63  App.  Dlv.  174,  71 
N.  T.  Supp.  261. 

AMcmneat  to  one  of  fonr  executors  by  name  "ft  others,  executors  of  the  est. 
of,"  a  specified  decedent,  held  valid.  People  ex  rel.  McHarg  v.  Qaue  (1901),  169  N. 
Y.  IS,  81  N.  B.  987. 

When  liability  attsohet. — An  executor  Is  liable  for  a  tax  assessed  againat  per- 
sonal property,  which  property  Is  distributed  before  the  tax  roll  Is  finally  revised 
and  filed  in  the  town  clerk's  ofBce.    Kept,  of  Atty.  Qenl.  (1912)  466. 

Administrators  are  personally  liable  for  a  tax  duly  Imposed  on  property  of  an 
estate  in  their  hands,  and  they  are  not  relieved  because  they  subsequently  dis- 
tribute the  estate.  City  of  N.  Y.  v.  Qoss  (1908),  121  App.  Div.  680,  109  N.  Y.  Supp. 
151. 

Exeontor  not  to  be  aisessed  unless  property  ii  reoelved. — Assessors  have  no  Juris- 
diction to  assess  executors  for  personalty  where  they  receive  none,  nor  to  de- 
termine contrary  to  the  facts  that  they  have  personalty  of  the  testator  In  their 
possession.    Bows  v.  McNab  (18S6),  11  App.  Dlv.  386,  42  N.  Y.  Supp.  938. 

Assessment  of  "estate"  enoneoui. — An  assessment  of  lands  to  the  estate  of  a 
deceased  person  is  Irregular  and  unauthorized.  Cromwell  v.  MacLean  (1890),  123 
N.  Y.  474.  26  N.  B.  932;  Adams  v.  Supervisors  of  Monroe  (1897),  18  App.  Div. 
416,  46  N.  Y.  Supp.  48,  afTd.  (1898),  154  N.  Y.  619,  4S  N.  E.  144.  But  see  L.  1898,  ch. 
310,  as  to  such  assessments  theretofore  made.    See,  also,  cases  under  i  21,  ante. 

L.  ISM,  oh.  810. — Section  1.  An  asseeament  of  real  or  personal  property  here- 
tofore made  shall  not  be  deoned  Invalid  because  the  property  was  assessed  to 
the  "estate"  of  a  decedent,  instead  of  to  his  personal  representatives,  devisees, 
legatees,  beirs,  or  next  of  fctn. 
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j  2.  Notbiug  In  tbis  act  contained  aball  affect  any  legal  action  now  pending. 
(In  effect  April  19,  1898.)     The  foregoing  act  la  repealed  by  tills  chapter. 

Beqnut  to  beaeTOleKt  oorporatioB  In  handi  of  exeestor. — An  Bbeolnte  beqneet 
of  a  reaidnary  estate  to  a  benevoleat  or  charitable  corimratlon,  which  1b  In- 
cluded within  the  exemption  of  a  charitable  corporation,  under  I  4  of  the  Tax 
Law,  Tests  at  the  death  of  the  teetator  and  Is  thereafter  exempt  from  taxation; 
the  fact  that  the  estate  has  not  been  settled  and  the  legatee  has  not  received 
the  property  does  not  render  Its  asseHsment  proper  nnder  this  section;  aucb  sec- 
tion only  applies  to  property  that  la  taxable  nnder  other  provisions  of  the  Tax 
Law.  People  ex  rel.  Cook  t.  Wella  (1904),  17»  N.  Y,  257,  71  N.  E.  1128,  rerg. 
(1904),  93  App.  Dir.  600,  87  N.  T.  Snpp.  S2«. 

§  34.  AsBeument  of  omitted  property. — The  assessors  of  any  tax  district 
shall,  upon  their  own  motion,  or  upon  the  application  of  any  taxpayer 
therein,  enter  in  the  assessment-roll  of  the  current  year  any  property 
shown  to  have  been  omitted  from  the  assessment-roll  of  the  preceding 
year,  at  the  valuation  of  that  year,  or  if  not  then  valued,  at  such  valuation 
as  the  assessors  shall  determine  for  the  preceding  year.  Assessments  of 
special  franchises  that  were  omitted  shall  be  entered  at  the  valuation 
fixed  and  equalized  by  the  tax  commission.  {Amended  by  L.  1914,  eh. 
277,  and  L.  1916,  cfc.  323,  §  17.) 

Bonroe. — Former  Tax  L.  (L.  1S9S,  ch.  908)  |  33;  originally  revised  from  L.  188C 
cb.  463,  I  1. 

The  amendment  of  1014  omitted  a  provision  as  to  the  manner  of  entering  an 
BSBessment  of  omitted  property — fn  view  ol  the  amendment  of  |  21,  authorizing  the 
tax  commission  to  prescribe  the  form  of  the  roll. 

The  amendment  of  1S18  added  the  last  sentence. 

Application. — Tbts  section  doea  not  provide  for  a  new  assessment  or  tor  a  re- 
aasesament  of  an  asaeesmeut  canceled  by  the  judgment  of  a  court  of  competent 
jurisdiction,  and  doea  not  authorize  an  assessment  for  taxes  without  any  notice 
to  the  party  sought  to  be  taxed  or  any  opportunity  being  given  to  be  heard  in 
reference  to  tbe  same.  People  ex  rel.  Olen  Head  Realty  Co.  v.  Garland  (1911), 
72  MlBC.  413,  131  N.  Y.  Snpp.  180. 

Hotloe. — Tbe  provisions  of  L.  1866,  cb.  463,  do  not  authorize  reasaesament  of 
omitted  taxes  without  notice,  nor  after  the  completion  of  the  roll  for  tbe  cur- 
rent year.    Overlng  v.  Foote  (187B),  65  N.  T.  863. 

The  provisions  ol  L.  1866,  ch.  463,  being  a  part  of  the  general  system  of  taxation, 
are  not  aubject  to  the  constitutional  objection  that  they  do  not  require  a  notice  or 
hearing,  aince  tbe  general  notice  of  the  completion  of  the  assessment-roll  covers 
them.  People  ex  rel.  Brooklyn  City  R.  R.  Co.  v.  Asseesors  of  Brooklyn  (1883),  92 
N.  Y.  430. 

Taluatlon. — Under  L.  1866,  ch.  463,  %  1,  the  duty  of  the  aaaaBSors  la  ministerial 
merely,  and  they  have  no  dlacretlonary  power.  If  the  property  waa  valued  the 
year  It  was  omitted,  they  must  enter  It  at  such  valuation.  If  not,  and  It  was 
upon  the  roll  of  tbe  year  next  preceding  tbe  year  It  was  omitted,  they  must 
enter  It  at  the  valuation  upon  the  roll  of  the  earlier  year.  If  It  was  not  valued 
in  one  of  those  years  they  have  no  power  to  enter  It.  The  valuation  required  Is 
that  upon  the  previous  roll.  The  asaessors  cannot  increase  it.  People  ex  rel. 
Oswald  V.  Ooff  (18T3),  62  N.  Y.  434.  The  new  law  has  changed  somewhat  the 
effect  of  this  decision. 

DediloDi  nnder  lectton. — Where  land  of  nonresident  Is  asaessed  to  "Wartord, 
CyruH,  est.  O.  H.  Orollt,  Agt."  tbe  assessors  may  treat  It  as  having  been  wholly 
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omitted,  and  reaseeea  It  the  next  rear  for  the  previous  year.  Matter  of  Chadwlck 
(1901),  59  App.  DlT.  334,  69  N.  Y.  Supp.  863. 

A  corporation  liable  to  taxation  under  L.  1880,  ch.  5A2,  hsTlng  been  InadTertently 
omitted  from  aasessment  for  city  and  county  pnrposeB,  tor  one  year,  held,  that  It 
eoQid  ba  taxed  therefor  under  the  proTlelons  of  L.  18GG,  ch.  4G3,  upon  the  roll  of 
the  BQCceeding  year.  People  ex  rel.  Brooklyn  City  R.  R.  Co.  t.  ABsesson  of 
BrooUm  (1883),  92  N.  Y.  430. 

A  tax  against  a  resident  returned  as  unpaid,  held  to  be  chai^eable.  In  the  sub- 
■eqaent  year,  agalaat  the  land  asseesed  only.  Jewett  t.  l^mphear  (1SS4),  20  N.  Y. 
Wk.  Dig.  232. 

AsseMunent  of  ipeolal  franohliet  omitted. — AsaeBBorB  have  the  power  to  enter  upon 
the  asaesament  roll  of  the  current  year  special  franchlaes  omitted  from  tho  aaseea- 
ment  of  the  preceding  year  at  the  valuation  determined  by  the  state  board  of  tax 
commisaloners  for  the  preceding  year.  Rept.  of  Atty.  Genl.,  Apr.  IS,  1910.  Bat 
aflMsaments  omitted  by  the  state  board  cannot  be  added  to  subsequetit  rolls.  Rept. 
of  Atty.  Genl.  (1914)  327. 

§  3S.  Sebti  owing  to  nonreiideiiti  of  ttie  United  States,  liow  uiessed. — 
Every  agent  in  any  county  of  the  state  of  a  nonresident  creditor  having 
debts  owing  to  him,  taxable  in  any  county  of  the  state,  shall  annually, 
on  or  before  Jnne  firBt,  furnish  to  the  county  treasurer  of  the  county 
where  the  debtor  resides,  a  true  and  accurate  statement  verified  by  his 
oath,  of  BQch  debts  owing  on  the  first  day  of  May  nest  preceding  in  each 
town  or  ward  in  such  county.  The  county  treasurer  shall,  inunediately 
upon  the  receipt  of  such  statement,  make  out  and  transmit  to  the  as- 
sessors of  every  tax  district  in  the  county  in  which  any  such  debtor  re- 
sides, a  copy  of  as  much  of  such  statement  as  relates  to  the  tax  district 
of  such  assessors,  with  the  name  of  the  creditor.  The  assessors  on  receipt 
of  such  statement  from  the  county  treasurer  shall,  within  the  time  in 
which  they  are  required  to  complete  the  assessment-roll,  enter  therein 
the  name  of  such  nonresident  creditor,  and  the  aggr^ate  amount  due 
him  in  such  tax  district  on  the  first  day  of  May  next  preceding,  in  the 
same  manner  as  other  personal  property  is  entered  on  the  roll,  adding 
the  name  of  the  debtor  owing  such  debt.  Any  agent  neglecting  or  re- 
fusing without  good  cause  to  furnish  such  statement  to  the  county  treas- 
urer shall  forfeit  to  the  county  in  which  the  debtor  resides  the  sum  of 
five  hundred  dollars,  recoverable  by  the  district  attorney,  if  the  existence 
of  such  debts  was  known  to  the  agent.  {Amended  by  L.  1916,  ch.  323, 
§18.) 

Sonree.— Former  Tax  L.  (L.  1896,  ch.  908)  i  34;  originally  revised  from  L.  1851, 
ch.  371,  If  2-6. 

Rerlsen'  note. — The  act  from  which  this  section  la  derived  (L.  1851,  ch.  371), 
makes  debts  due  to  non-residents  of  the  United  Statee  for  the  purchase  of  real 
property,  taxable  as  personal  property  within  the  state.  The  act  would  aeem  to 
ralae  a  serious  qnestlon  as  to  the  Jurisdiction  of  the  state  to  assess  nontanglbla 
peratmal  property,  where  the  owner  thereof  resides  without  the  state.  There 
appears,  however,  to  have  been  no  authoritative  decision  of  the  courts  of  this 
state  as  to  the  power  of  the  legislature  to  pass  the  act. 

Cooley  laya  down  the  rule  broadly  that  "Debts  owing  to  foreign  creditors  by 
either  corporatltms  or  Individuals  are  not  the  subject  of  taxation.    The  creditor 
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cannot  be  taxed,  because  he  le  aot  within  the  Jurisdiction,  and  tbe  debts  eannot 
be  taxed  In  the  debtors'  hands,  through  any  Action  of  the  law,  which  Is  to  treat 
them  as  being  for  this  purpose  the  property  of  the  debtor."  Gooley  on  Taxes,  p. 
22. 

The  leading  case  upon  tbe  subject  Is  reported  In  (1872),  IS  Wall.  300,  —  U  ed.  — , 
In  vblcb  an  attempt  was  made  to  tax  In  the  state  of  Pennsylvania  the  bonds  of  a 
PennsylTsnla  railroad  company,  secured  by  mortgage,  and  held  by  nonreeldenta  of 
the  state.  The  supreme  court  of  the  United  States  laid  down  the  rule  nnequlrocally 
that  credits  of  that  sort  were  not  within  the  Jurisdiction  of  the  state,  so  as  to 
render  them  subject  to  taxation;  and  again  in  Klrkland  t.  Hotchklss  (1879), 
104  U.  S.  491,  the  supreme  court  laid  down  tbe  reverse  proposition  "that  a 
debt  tor  the  purpose  of  taxation  is  situated  at  the  domicile  of  tbe  creditor,  althou^ 
secured  by  mortgage  upon  real  estate  situated  In  another  state." 

The  supreme  court  of  Ohio,  in  Myers  t.  Seabergar  (1887),  46  (Hiio  St  232,  held 
"that  a  loan  of  money  secured  by  mortgage  on  real  estate  is  a  credit  within  the 
meaning  of  the  statutes  of  this  state.  proTlding  for  taxation  of  property,  and  that 
where  tbe  creditor  reeldes  In  another  state.  Is  not  subject  to  taxation  in  this, 
although  the  secnrltles  are  in  the  haAds  of  an  agent  bere  who  collects  InteresL" 

Tbe  state  of  Mlcblgan  has  a  law,  howoTer,  which  proTldes  for  tbe  taxation  of 
mortgages  upon  real  property  within  the  atate,  whererer  and  by  whomsoever  held. 

Tbe  supreme  court  of  the  state  in  Common  Council  v.  Assessors  (1892), 
91  Mich.  78,  upheld  the  law  upon  the  argument  that  the  Interest  of  tbe  mortgagee 
was  a  tangible  interest  within  the  state,  enjoying  tbe  protection  of  tbe  laws  of 
the  state.  The  court  attempts  to  distinguish  the  decision  of  the  supreme  court 
of  the  United  States  in  15  Wallace,  on  tbe  ground  that  that  cajse  referred  to  tbe 
taxation  of  credits  generally  and  not  to  an  interest  which  the  state  could  tax 
as  real  property  within  Its  Jurisdiction. 

The  Law  of  1851  baa  stood  upon  the  statute  books  for  so  many  years,  appar- 
ently never  having  been  seriously  questioned,  that  the  commissioners  have  deemed 
it  best  to  include  it  within  their  reTislon,  leaving  to  the  legislature  the  responsi- 
bility of  repealing  It  without  re-enactment.  If  such  a  course  Is  deemed  desirable. 

Xetereaoe. — See  {  2,  subd.  8,  In  which  such  debts  are  Included  In  definition 
of  personal  property. 

The  amendment  of  1916  made  no  change  of  substance. 

Constltntionallty.— See  Blackstone  v.  Miller  (1903),  ISS  U.  S.  189.  47  L.  ed.  439, 
23  Sup.  Ct.  277,  In  which  the  supreme  court,  considering  tbe  Transfer  Tax  Law, 
goes  so  far  as  to  say  that  Jurisdiction  over  the  debtor  makes  a  debt  property  within 
the  state  tor  the  purposes  of  taxation.    See  also  (1873),  7  Alb.  h.  3.  241. 

Statement  of  agent  does  not  bind  assessors.  People  ex  rel.  Stephens  t.  Halsey 
(1867),  37  N.  Y.  344. 

County  treasurer  bonnd  by  aaiesiment  of  such  debts  by  assessors.    Id. 

(Jonitruction  and  application  ot  law. — See  Redfleld  v.  Supervisors  ot  (}enesee, 
(1839),  Clarke's  Oh.  42. 

g  36.  ITotice  of-  completion  of  aasenmient-roll. — The  assessors  shall  com- 
plete the  assessment-roll  on  or  before  the  first  day  of  August,  anij  make 
out  a  copy  thereof,  to  be  left  with  one  of  their  number,  and  forthwith 
cause  a  notice  to  be  conspicuously  posted  in  three  or  more  public  places 
in  the  tax  district,  stating  that  they  have  completed  the  assessment-roll, 
and  that  a  copy  thereof  has  been  left  with  one  of  their  number  at  a 
specified  place,  where  it  may  be  seen  and  examined  by  any  person  until 
the  third  Tuesday  of  August  next  following,  and  that  on  that  day  they 
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will  meet  at  a  time  and  place  specified  in  the  notice  to  review  their  as- 
sessments.    In  any  city  the  notice  shall  conform  to  the  requirements  of 
the  law  reflating  the  time,  place  and  manner  of  revising  assessments  in 
rach  city.    During  the  time  specified  in  the  notice  the  assessor  with  whom 
the  roll  is  left  shall  submit  it  to  the  inspection  of  every  person  applying 
for  that  purpose.     (Amended  by  L.  1909,  ch.  403,  and  L.  1916,  ch.  323, 
U9-) 
Xote.— The  portion  of  thle  B«ction  omitted  re-enacted  In  t  36-a,  post. 
Bmtw,— Former  Tax  L.   (L.  1S96,  cb.  SOS)    |  36,  as  amended  by  L.  1901,  cb. 
3S&;  Drigliially  revised  from  R.  S.,  pt.  1,  ch.  13,  tit.  2,  J  19,  as  amended  by  L. 
1S5S,  ch.  110,  mb.  nom.,  Sl  17,  20,  as  amended  by  L.  18GT,  cb.  G36,  »u&.  nom.,  |j 
18.  !1. 
Tbe  uBendment  of  1914  omits  a  portion  of  the  section,  which  Is  re-enacted  as  f  36«. 
Sttemicc. — Preparation  of  assessment-roll,  |  21,  ante. 

CoBpieUon  of  auestment  roll  on  Aivvit  flnt  mandatory. — The  proTlslons  of  this 
section  that  the  town  board  of  assessors  shall  complete  the  assessment  roll  on 
or  before  the  first  day  of  Augnat  Is  mandatory  and  after  said  date  no  property 
can  be  legally  added  to  the  roll.  People  ez  rel.  Suburban  Investment  Co.  v.  MlUm* 
<1911),  73  MlEC.  214.  131  N.  Y.  8upp.  S68. 

^ttoij  of  asaeannent  roll. — An  assessor  with  whom  a.  copy  at  the  aHseasment  roll 
has  been  left  need  not  retain  actual  custody  of  the  same.  The  assesBors  are  em- 
potrered  In  their  discretion  to  designate  a  place  which,  In  their  Judgment,  will 
be  most  convMilent  and  accessible,  where  the  roll  ma?  be  Been  and  examined,  tor 
fcatance,  the  town  clerk's  office.     Kept,  of  Atty.  Genl.  (1910)  666. 

PoitlnK  notice. — Omission  Jurisdictional.  Wbeeler  v.  Mills  (1S63),  40  Barb.  644; 
Uetcalf  V.  Messenger  (1864),  46  Id.  325;  Overing  v.  Foote  (1875),  65  N.  Y.  263; 
Need  not  be  actually  posted  by  aBsessor.  Supervisors  v.  Belts  (1889),  25  N.  Y. 
St  Bep.  660.  Evidence  of  posting.  Id.  Failure  relieves  person  seeking  to  correct 
roll  from  the  limitation  prescribed  by  i  251,  (now  291)  as  to  certiorari.  People  ex 
rel.  West  Shore  R.  R.  Co.  v.  Adams  (1891).  125  N.  Y.  471,  26  N.  E.  746.  See  also 
People  ex  rel.  McQulDnesB  v.  I>ewl8  (1908),  127  App.  Div.  107,  119,  111  N.  Y. 
Snpp.  398. 

After  eompletlon  and  notice  roll  cannot  be  changed  as  to  persons  or  property 
assessed,  except  upon  complaint.  People  ex  rel.  Chamberlain  v.  Forrest  (1884), 
SE  N.  Y.  544.  Or,  with  consent  of  person  assessed.  Overing  v.  Foote  (1871),  43 
Id.  29(». 

ne  TCTifleatlon  of  an  aiaeiiment-roll  before  the  third  Tneaday  of  August  and 
the  omission  of  the  assessors  to  meet  on  the  third  Tuesday  of  August,  as  re- 
qnlred  by  law,  are  mere  irregularities  and  not  Jurisdictional  detects,  and  a  title 
resting  upon  a  sale  for  tbe  taxes  so  assessed  Is  validated  by  L.  1885.  ch.  44S. 
People  V.  Turner  (1895),  145  N.  Y.  461,  40  N.  E.  400;  Matter  ot  Young  (1899),  26 
Hisc.  186,  66  N.  Y.  Supp.  861. 

Gompenaation  of  town  clerk. — The  town  clerk  Is  not  entitled  to  compensation 
tor  allowing  tbe  assessment-rolls  of  the  town  to  be  placed  In  his  office  for  ex- 
amination. People  ex  rel.  Oedney  v.  Slppell  (1907),  116  App.  DIv.  753,  102  N.  Y. 
Snpp.  69. 

Poll  tax  assessed  in  December  without  notice  to  persons  taxed  Is  invalid.  Bui^er 
T.  F-arrell  (1906),  60  Misc.  487, 100  N.  Y.  Supp.  638. 

Bank  aharea  in  the  olty  ot  ITew  York  are  not  to  be  assessed  In  accordance  with 

the  provision  of  this  section  that  notice  shall  conform  to  the  requirements  of  tbe 

law  r^ulating  the  revision  ot  assessments  in  the  city  where  made;    under  tbe 

charter  provisions  and  the  provision  of  this  section  the  grievance  day  appointed 
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comae  before  the  time  for  the  aaaessment  of  bank  shares,  and  hence  the  charter 
prorlelons  will  not  apply,  but  the  asMesment  mast  be  made  under  the  proTlsfons 
of  the  general  act,  and  hence  the  section  Is  not  unconstitutional  as  to  taxation  of 
national  htmk  shares  In  the  city  of  New  Tork  by  reason  of  depriving  shareholders 
of  an  opportnnlty  to  be  heard.  People  ex  rel.  Bridgeport  Sar.  Bank  t.  Teltner 
(190S),  191  N.  Y.  88.  S3  N.  B.  G92,  revg.  (1907),  120  App.  IMt.  838,  105  N.  Y. 
Supp.  993. 

Beotlon  cited. — People  ex  rel.  Western  N,  T,  *  P.  R.  Co.  t.  Woodbury  (1909),  133 
App,  DlT.  B03,  117  N.  Y.  Sopp.  676,  altd.  (1911),  201  N.  T.  B32,  94  N.  B.  1098. 

§  36-a.  Completion  of  isMument-roll ;  notioe  to  non-rendenti. — The  as- 
sessors shall  between  the  first  and  fifth  day  of  August  mail  a  notice  to  each 
person  and  corporation  non-resident  of  their  tax  district,  who  has  filed  with 
the  city  or  town  clerk,  on  or  before  the  fifteenth  day  of  June  preceding, 
a  written  demand  therefor.  Sneb  notice  shall  specify  each  parcel  or 
portion  of  real  property  separately  assessed  to  said  nonresident  person  or 
corporation  and  the  assessed  valuation  thereof.  Upon  application  made  on 
or  before  the  third  Tuesday  of  August  by  any  nonresident  owner  of  real 
estate,  or  by  a  corporation,  having  real  property  in  more  than  one  tax 
district  in  the  county,  the  assessors  shall  fix  a  time  subsequent  to  the  third 
Tuesday  in  August,  but  not  later  than  the  thirty-first  day  of  August,  for 
a  hearing  and  to  review  their  assessment.  (Added  hy  L.  1916,  eh.  323,  §  20, 
end  amended  by  L.  1917,  ch.  489,  in  effect  May  15,  1917.) 

Sonree. — Section  re-enacts  a  portion  of  |  36. 

The  amendment  of  1B17  requires  the  application  to  be  made  on  or  before  the 
third  Tuesday  of  August. 

Keferenoe. — Notice  to  non-residents  of  amount  and  time  of  paymMit  of  school 
taxes,  Education  Law,  |  436. 

Protest  need  not  be  made  on  grleranee  day. — A  corporation;  having  real  property 
In  more  than  one  tax  district  In  a  county,  which  makes  application  to  review  Its 
assessment,  need  not  appear  to  file  protest  on  the  regular  grievance  day,  but  may 
subsequently  make  an  application  provided  It  will  permit  the  fixing  of  a  date 
not  later  than  the  thirty-first  day  of  August.  Opinion  of  At^.  C:mil.  (1916),  9 
State  Dept.  Rep.  422. 

§  37.  Hearing  of  oomplaintt. — The  assessors  shi^l  meet  at  the  time  and 
place  specified  in  such  notice,  and  hear  and  determine  all  complaints  <n 
relation  to  such  assessments  brought  before  them,  and  for  that  purpose 
they  may  adjourn  from  time  to  time.  Sueh  complainants  shall  file  with 
the  assessors  a  statement,  under  oath,  specifying  the  respect  in  which  the 
assessment  complained  of  is  incorrect,  which  statement  mast  be  made  by 
the  person  assessed  or  whose  property  is  assessed,  or  by  some  person  au- 
thorized to  make  such  statement,  and  who  has  knowledge  of  the  facts 
stated  therein.  The  assessors  may  administer  oaths,  take  testimony  and 
hear  proofs  in  r^ard  to  any  sach  complaint  and  the  assessment  to  which 
it  relates.  If  not  satisfied  that  such  assessment  is  erroneous,  they  may 
require  the  person  assessed,  or  his  agent  or  representative,  or  any  other 
person,  to  appear  before  them  and  be  examined  concerning  snch  com- 
plaint, and  to  produce  any  papere  relating  to  such  assessment  with  respect 
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to  his  property  or  his  residence  for  the  purpose  of  taxation.  The  as- 
Bessors  shall,  after  said  examination,  fix  the  value  of  the  property  of  the 
complainant  and  for  that  purpose  may  increase  or  diminish  the  assess- 
ment thereof.  If  any  sach  person,  or  his  agent  or  representative,  shall 
wilfully  neglect  or  refuse  to  attend  and  be  so  examined,  or  to  answer  any 
material  question  put  to  him,  such  person  shall  not  be  entitled  to  any  re- 
dnetion  of  his  aBsessments.  Minutes  of  the  examination  of  every  person 
examined  by  the  assessors  upon  the  bearing  of  any  such  complaint  shall 
be  taken  and  filed  in  the  office  of  the  town  or  city  clerk.  (Amended  by 
L.  1916,  eh.  323,  §  21.) 

floBxee^-FormsT  Tax  L.  (L.  1S9S,  ch.  SOS)  |  3fl;  originally  revised  from  R.  8., 
pt  1,  cb.  13,  tit  2,  I  20,  as  amended  ij  I^  1S57,  ch.  636,  ntb.  nom},  |  18,  and  L. 
1S61.  ch.  17S,  11  6,  7,  aa  amended  by  U  1867,  eb.  686. 

Reriten'  note. — Tbe  proTlslon  tbat  tbe  complaint  eball  be  In  writing  and  filed 
wltb  the  asseeBOn  le  new.  L.  1S57,  ch.  176,  {  S,  requires  tbe  examination  to  be 
anbaerlbed  by  wltneea  and  Sled  In  town  derk'e  oSce,  while  |  36  merely  requires 
the  mlnntee  of  tbe  testimony  to  be  bo  filed.  Otherwlee  there  Is  no  change  of  snb- 
■tance. 

The  amendneiit  of  1916  merely  tranepoaed  two  sentences. 

Time  of  maUaz  applloatlon  for  review. — ^Where  It  appeared  tbat  the  notice  pub- 
llahed  by  aaaeesora  fixed  August  IStb,  the  third  Tuesday  In  Augnat,  aa  "the  first 
iaj  upon  wblch  objections"  to  the  asEeesment  would  be  heard;  that  the  petitioner 
did  not  appear  on  snch  day,  but  did  appear  on  August  19tb;  that  all  the  n^embers 
of  the  board  of  aseeeeon  were  then  present  but  declined  to  hear  the  petitioner's 
protest  on  the  ground  tbat  It  was  made  too  late,  and  tbat  on  August  18th  they 
had  adjourned  without  fixing  any  other  time  for  the  presentation  of  protests;  It 
was  held  that  In  view  of  the  provisions  of  the  above  section  relative  to  adjourn- 
mants,  and  of  the  absence  of  any  provision  In  the  statute  designating  a  particular 
day  for  the  presentation  of  protests,  the  assessors  had  Jurisdiction  to  entertain 
the  proteat  made  by  the  petitioner  on  August  19tb.  Matter  of  Cathedral  of  In- 
carnation (1904).  91  App.  Div.  643,  86  N.  Y.  Supp.  900. 

Xl^t  of  taxpayer  to  he  heard,  see  Security  Trust  Co.  v.  Lexington  <190S),  208 
V.  S.  323,  61  L.  ed.  204,  27  Sup.  Ct.  S7. 

Btrlet  oampllanoe  with  statute. — ^The  statutory  requirements  as  to  the  affidavit 
to  reduce  assessments  must  be  strictly  compiled  with.  People  v.  SupervlHors 
of  Westctaeeter  (1863),  16  Barb.  607;  Adrlance  v.  Supervisors  of  New  York  (1864), 
12  How.  Pr.  224;  People  v.  Soss  (1867),  16  Id.  6S. 

Who  may  make  rtatement. — An  attorney  or  agent  may  make  the  statemuit  under 
this  section.  Hatter  of  Corwln  (1892),  136  N.  Y.  246.  32  N.  B.  16;  People  ex 
reL  West  Shore  R.  R.  Co.  v.  Johnson  (1898).  29  App.  Dlv.  76,  61  N.  Y.  Supp.  388; 
People  ex  rel.  Brie  R.  R.  Co.  v.  Webster  (1900),  49  App.  Dlv.  666,  63  N.  Y.  Supp.  674. 
But  must  have  knowledge  of  facts  stated  therein.  A  corporation  which  has  no 
prior  relation  to,  or  knowledge  of,  the  property  assessed  Is  not  thus  qualified. 
People  ex  reL  Floerahelmer  v.  Purdy  (1916),  174  App.  Dlv.  694,  1S2  N.  Y.  Supp.  70; 
People  ex  reL  Trojan  Realty  Corp.  v.  Pordy  (1916),  174  App.  Dlv.  702,  162  N.  Y. 
Supp.  66.    The  application  tor  reduction  may  be  made  by  a  lay  agent    Id. 

BnffloleBoy  of  statement. — The  statement  should  point  out  defects.  A  state- 
mMit  ot  conclusions  of  law  Is  not  sufficient  People  ex  rel.  B.,  R.  ft  P.  R.  Co.  T.  Car- 
mlchael  (1909).  64  Hlsc.  271, 118  N.  Y.  Supp.  364,  aftd.  (1910),  139  App.  Dlv.  926,  126 
N.  Y.  Supp.  1161.  But  a  complaint  filed  with  tax  assessors  on  grievance  day  based 
upon  the  Inequality  of  asseasment,  need  not  specify  Instances  ot  inequality  In  order 
to  become  the  basis  ot  a  petition  tor  certiorari  to  review  the  assessmant    People 
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ex  rel.  N.  Y.,  O.  &  W.  R.  Co.  t.  Wakeman  (ISll).  143  App.  DIt.  816.  1B8  N.  T. 
Supp.  506;  but  se«  People  ex  rel.  Hermann  t.  Kaufman  (190T),  itl  App.  DIt.  699, 
106  N.  Y.  Supp.  306. 

It  Is  too  late  on  appeal  for  aaaesBors  to  object  to  tbe  Bufflciency  of  the  complaint 
filed  with  them  on  grievance  day.  People  ax  rel.  Congrees  Hall  v.  Ouderklrk  (1907), 
120  App.  Dlv.  660,  105  N.  Y,  Supp.  134;  People  ex  rel.  Western  R.  E.  Cki,  v.  Aa- 
sessors   (1869),  40  N.  Y.  164. 

Tbe  tax  commission  cannot  be  aald  to  hare  waived  a  defect  In  a  complaint 
made  by  a  corporation  because  they  acted  thereon,  where  the  defect  did  not 
appear  upon  the  face  of  the  petition.  People  ex  rel.  Trojan  Realty  Corporation 
V.  Purdy  (1916),  174  App.  Dlv.  702,  162  N.  Y.  Supp.  66. 

Effect  of  reqneit  for  relief  from  entire  aaiMiment. — Wltere  the  relators  had  asked 
tbe  asseasora  to  relieve  them  from  an  asseasment  entirely,  whereas  It  appeared 
that  they  were  entitled  to  a  reduction  only. — held,  that  the  reduction  ehonld  have 
been  granted,  though  costs  should  not  be  Imposed  on  tbe  aaaessors  on  reviewing 
their  proceedings  denying  the  application,  since  it  had  not  asked  for  the  reduction 
merely.  People  ex  rel.  Western  R.  R.  Co.  v.  Assessors  of  Albany  (1S69),  40  N. 
Y.  1S4. 

Service  of  a  notice  or  itatement,  as  required  by  this  section.  Is  not  eOected  by 
the  delivery  of  said  statement  to  the  clerk  if  the  board  of  assessore  was  not  In 
session  or  In  or  about  the  office  at  the  time.  People  ex  rel.  Suburban  Investment 
Co.  V.  Miller  (1911),  73  Misc.  214,  131  N.  Y.  Supp.  868. 

Waiver  of  Bwom  itatement. — A  verbal  application  to  assessors  to  reduce  the 
asseesment  made  on  a  day  appointed  for  a  hearing  for  grievances  and  considered 
without  objection  and  acted  upon  by  the  board, — held  a  sufllclent  ^plication.  If 
one  waa  neceesary,  before  bringing  proceedings  by  certiorari  to  review  the  as- 
sessment People  ex  rel.  Bckerson  v.  Christie  (1889),  116  N.  Y.  IBS,  21  N.  B.  1024; 
People  ex  rel.  Scobell  v.  Kllbom  (1901),  36  Misc.  600,  72  N.  Y.  Supp.  183. 

Statement  may  be  on  Information  and  belief, — People  ex  rel.  Erie  R.  R.  Co. 
T.  Webster  (1900),  49  App.  Dlv.  666,  63  N.  Y.  Supp.  674. 

ConelnilveneBB  of  itatement. — A  statement  rendered  In  behalf  of  a  corporation 
upon  an  application  to  set  aside  its  assessments  which  shows  its  debts  exceed  fn 
amount  the  assessed  value  of  Its  real  etate  and  the  value  of  Its  personal  prop- 
erty Is  not  conclusive  upon  the  commissioners,  where  no  statement  Is  made  as 
to  the  actual  value  of  the  real  property,  and  it  appears  that  large  dividends  have 
been  earned  and  paid,  and  reference  to  former  statements  and  assessments  justly 
the  conclusion  reached  by  the  commission  era.  People  ex  rel.  Equitable  Gas-Light 
Co.  V.  Barker  (1E94),  144  N.  Y.  94.  39  N.  B.  13,  revg.  (1894),  81  Hun  22,  62  N. 
Y.  St.  Rep.  663,  30  N.  Y.  Supp.  586. 

The  affidavit  by  an  owner  of  property  seeking  a  reduction  of  the  assessment 
thereon  Is,  since  L.  18B1,  ch.  176,  not  conclusive  evidence  of  value,  but  Is  to  be 
considered  by  the  assessors  with  such  other  Information  as  they  possess.  People 
ei  rel.  Buffalo  &  State  Line  R.  R.  Co.  v.  Barker  (1871),  48  N.  Y.  70;  People  ex  rel. 
West  P.  I.  Co.  V.  Davenport  (1883).  91  Id.  574. 

The  provision  of  L.  1851,  ch.  176.  taking  away  the  conclusiveness  of  the  affl- 
davlt  before  required,  and  making  It  the  duty  of  the  asaessors  to  examine  the 
applicant  tor  a  reduction,  under  oath,  does  not  give  them  the  right  to  fix  tbe  value 
arbitrarily.  They  act  Judicially  and  should  decide  according  to  tbe  evidence  be- 
fore them.     People  ex  rel.  Raplee  v.  Reddy  (1866),  43  Barb.  639. 

In  passing  upon  an  application  for  a  reduction  of  an  assessment  for  personalty, 
the  assessors  act  judicially  and  should  be  governed  by  the  evidence,  though  they 
may  exercise  their  knowledge  and  judgment  where  the  value  Is  to  be  ascertained 
upon  an  assumed  basis  of  estimate.  People  ex  rel.  Oreen  v.  Hall  (1894).  83  Hun 
375,  31  N.  Y.  Supp.  966. 
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A  relator  seeking  to  obtain  a  reduction  of  her  personal  aaBessment  refused  to 
uuwer  concerning  the  dlBpoBltlon  of  personal  property  formerly  owned  by  her 
wheD  questioned  by  the  aaseBsoFB.  Tbe  Inquiry  being  Justifiable  to  enable  them 
to  jndge  of  the  present  amount  of  her  personalty,  a  refusal  by  them  to  reduce  the 
MseBtrment  would  not  atFord  ground  for  review  on  certiorari.    Id. 

Ttie  evidence  produced  by  the  owner  seeking  to  correct  an  assessment,  If  uncon- 
tradicted, must  control.  People  ex  rel.  Amer.  Unen  Thread  Co.  t.  Howland  (1871), 
El  Barb.  273.  See  People  ex  ml.  W.  R.  R.  Co.  t.  Barker  (1871),  48  N.  Y.  70; 
People  ex  rel.  Seldenberg  Co.  t.  Feltner  (1S99),  41  App.  Dlv.  E71,  58  N.  Y.  Supp. 
113;  People  ex  rel.  Eldlaon  t.  Comrs.  of  Taxee  (1893),  139  N.  Y.  55,  34  N.  B.  732. 
Attnmrs  are  not  concluded  by  affldavlt  as  to  valuation,  unless  the  evidence  tor 
tbe  applicant  Is  the  only  evidence  before  them.  Where  this  is  the  case,  however, 
ther  must  assume  the  matters  sworn  to  be  true,  and  correct  the  roll  accordingly. 
People  ex  rel.  Oswego  Canal  Co.  v.  City  of  Oswego  (1876),  5  Hun  117.  See  also 
(Wi),  6  Th.  &  C.  673. 

Wbere  a  corporation  presents  evidence  to  the  taxing  officers  as  to  the  Talue  of 
Its  Btsets  so  full  and  complete  as  to  eatabllsb  the  facts  upon  which  its  claim 
lor  reduction  rests,  and  Is  not  contradicted  by  tacts  within  their  knowledge,  atid 
no  Eood  reaaon  exists  for  questioning  Its  truth,  refusal  to  decide  in  accordance 
wltb  BDch  evidence  is  legal  error.  People  ex  rel.  German,  etc.,  Co.  t.  Barker  (1894), 
76  Hna  «,  26  N.  Y.  Supp.  971. 

Vhere  a  corporation  has  been  assessed  upon  its  capital  and  surplus  pursuant  to 
f  U  of  the  Tax  Law,  and  makes  application  for  a  correction  of  the  assessment,  and 
flies  B  Terlfled  statement  as  to  its  financial  coadttion.  and  the  president  Is  examined 
under  oath  as  to  the  truth  of  such  statement,  the  tax  commissioners  are  bound 
to  accept  the  statement  and  testimony  as  true  In  tlie  absence  of  evidence  Im- 
peaching their  verity.  People  ex  rel.  Cons.  Gas  Co.  v.  Feltner  (1903),  78  App.  Dtr. 
313,  79  N.  Y.  Supp.  975. 

Attendanee  personally  required. — A  taxpayer  who  claims  a  reduction  must  attend 
Dpon  the  asseseors  in  person,  submit  ^  an  examination  under  oath,  and  sub- 
Krlbe  to  the  answers,  and  en  affidavit  taken  belore  a  notary  public  without  such 
attendance  is  not  sufficient.  People  ex  rel.  Mercer  v.  Maynard  (1893),  7  Misc.  296, 
n  N.  Y.  Supp.  141;  People  ex  rel.  Brown  v.  O'Rourke  (1898),  31  App.  Dlv.  583.  62 
N.  T.  Supp.  427. 

Boidea  of  proof. — In  proceedings  to  reduce  an  assessment,  tbe  burden  of  show- 
ins  overvaluation  is  on  the  owner.  People  ex  rol.  Fargo  v.  Murphy  (1890),  32 
N.  y.  St  Hep.  780,  10  N.  Y.  Supp.  377.  afld.  (1891),  125  N.  Y.  712.  26  N.  E.  75E. 

Xiaminatlon. — Applicant  must  answer  any  pertinent  relevant  question,  else  tbe 
asseseors  will  be  Justified  in  refusing  the  application.  Rept.  of  Atty.  GenL  (1895) 
160. 

Assessors  should  require  a  personal  examination,  on  oath,  of  all  persons  mak- 
ing application  tor  a  reduction  of  assessment  whenever  practicable.  Rept.  of  Atty. 
Genl.  (1896)  210. 

Befanl  to  inbicribe  to  written  examination. — An  application  for  a  reduction  who 
tills  to  sulMcrllte  to  a  written  examination  under  L.  1857,  ch.  636,  |  6,  has  no 
right  to  the  deduction,  though  his  examination  shows  him  to  be  entitled  to  it. 

If  the  applicant  states  that  he  cannot  remember  to  whom  tbe  debts  he  seeks 
to  have  deducted  from  his  assessment  are  due.  nor  the  several  amounts  thereof, 
the  asseesora  should  disregard  bis  evidence.  Voee  v,  Willard  (1866),  47  Barb.  320. 
Expert  witness  on  contingent  fee. — A  design  by  a  corporation  in  a  proceeding  to 
receive  the  reduction  of  a  tax  assessment  to  use  as  an  expert  wttness  before  the 
tax  board  and  the  court  a  person  whose  compensation  would  be  entirely  con- 
tingoit  upon  the  successful  outcome  of  the  proceeding  in  which  he  was  employed. 
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la  most  objectionable.  People  ex  rel.  Trojan  Realty  Corporation  t.  Put^  <1918>> 
174  App.  m-v.  702,  162  N.  Y.  Supp.  S8. 

Effect  of  tallore  to  appear. — A  railroad  corporation  fallliiK  to  appear  on  grleT- 
aace  da^  and  bave  tbe  aaeesiment  corrected  loeea  Its  remedy  to  review  tbe  aaseas- 
ment  by  certiorari,  and  Buch  fallnre  is  not  excused  by  tbe  fact  that  It  r^ed  m 
unoffldal  information  tbat  the  assesBment  vonld  be  the  same  as  In  tbe  precedlDC 
year.  People  ex  rel.  Went  Shore  R.  Co.  t.  Adams  (1E91),  126  N.  Y.  471,  SS  N.  E. 
746;  People  ex  rel.  Western  Union  Tel.  Co.  t.  Dolan  (1S91),  126  N.  Y.  1(8,  27 
N.  B.  269,  affg.  (1S»1>,  11  N.  Y.  Supp.  36. 

The  asaeBsors  m^  require  the  peraon  aaaeesed  or  bis  represmitatlve  to  appear 
before  tbem  personally  and  be  examined  concerning  hfs  complaint,  and  if  he  retoaea 
to  appear  at  tbe  time  named  and  makes  no  application  for  an  adjoomment  to  permit 
appearance  at  a  conTenlent  time  bis  rlgbt  to  a  irrlt  will  be  quashed.  People  ex  reL 
Horton  r.  Ferguaoo  (1907),  120  App.  DIt.  663,  lOS  N.  Y.  Supp.  388. 

If  a  person  filing  a  complaint  against  the  assessment  of  his  property,  wlUfollr 
refuses  to  appear  before  the  aasessore  when  ordered  to  do  so,  under  section  37  of  the 
Tax  Law,  he  forfeits  bis  right  to  have  his  application  granted,  and  cannot  obtain 
a  review  by  certtorarl.  People  ex  rel.  Trojan  Realty  Corporation  v.  Pordy  (1916), 
174  App.  DIv.  702.  162  N.  Y.  Supp.  66. 

The  omission  of  a  person  claiming  to  be  a  nonresident  of  the  town  to  appear  be- 
fore tbe  assessors  and  object  to  an  assessment  of  hla  personal  property  will  not 
deprive  him  of  tbe  right  to  review  the  action  of  the  aaaesaors  by  certiorari.  People 
ex  rel.  Paddock  r.  Lewis  (ISSO).  55  Hun  6£1,  9  N.  Y.  Supp.  333.  See  Hyeatt  t. 
Washburn  (1857),  16  N.  Y.  319;  Clark  v.  Norton  (1872),  49  N.  Y.  247;  WesttaU  t. 
Preston  (1872),  49  N.  Y.  364.  This  last  case  was  followed  In  Kane  t.  City  of  Brook- 
lyn (1888),  16  N.  Y.  St  Rep.  872,  1  N.  Y.  Supp.  306;  People  ex  rel.  Buffalo  R.  R.  T. 
Fredericks  (1866),  48  Barb.  176;  Clark  v.  Norton  (1872),  49  N.  Y.  247.  See  Ur- 
ingston  V.  Hollonbeck  (1847),  4  Barb  9. 

Asieisment  without  Jnriidietion;  effect  of  failure  to  lie  objection. — In  tbe  case 
of  an  assessment  made  without  Jurisdlctjon,  tbe  ommlssion  to  file  a  written  ob- 
jection on  tbe  day  fixed  by  village  assesfiors  for  hearing  complaints  pumoaat 
to  this  section  does  not  Impair  the  right  of  the  person  or  corporation  assessed 
to  review  the  asBeesment  by  writ  of  certiorari.  People  ex  reL  N.  Y.  CenL  ft  H. 
R.  R.  Co.  T.  Keno  (1908),  61  Misc.  346.  114  N.  Y.  Supp.  1094. 

Inequality  as  groxuid  of  rednotlcn. — Reduction  of  assessment  of  personal  prop- 
erty for  Inequality  sustained.  Matter  of  Corwin  (1892),  136  N.  Y.  246,  38  N. 
E.  114. 

Sectton  cited.— People  ex  reL  HcGulnness  v.  Lewis  (1908),  127  App.  Div.  107.  119, 
111  N.  Y.  Supp.  398;  People  ex  reL  Bridgeport  Sav.  Bank  t.  Peftner  (1908),  191  N 
Y.  88,  83  N.  E.  692,  revg.  (1908),  120  App.  Div.  83S,  106  N.  Y.  Supp.  993;  People  ex 
reL  Western  N.  Y.  ft  P.  R.  Co.  v.  Woodbury  (1909),  133  App,  Div.  603,  117  N.  Y. 
Supp.  676,  af(d.  (1911),  201  N.  Y.  632,  94  N.  E.  1098. 

§  38.  Correction  and  verifioation  of  tax-roll. — ^Wben  tbe  assessors  or  a 
majority  of  them  shall  have  completed  their  roll,  th^  shall  severally  ap- 
pear before  any  ofBcer  of  their  county  authorized  by  law  to  administer 
oaths  and  shall  severally  make  and  subscribe  before  such  officer  an  oath 
in  the  fallowing  form:  "We,  tbe  undersigned,  do  severally  depose  and 
swear  that  we  have  set  dotm  in  the  foregoing  assessment-roll  all  the  real 
estate  situated  in  the  tax  district  in  which  we  are  assessors,  according  to 
our  best  information ;  and  that,  wil^  tbe  exception  of  those  cases  in  which 
the  value  of  the  said  real  estate  has  been  changed  by  reason  of  proof  pro- 
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daeed  before  as,  and  with  the  exception  of  thoae  cases  in  which  the  value 
of  IU17  special  franchise  has  been  fixed  by  the  state  tax  commission,  we 
have  estimated  the  value  of  the  said  real  estate  at  the  sums  which  a  ma- 
jarity  of  the  assessors  have  decided  to  be  the  full  value  thereof ;  -and,  also, 
tbt  the  said  assessment-roll  contains  a  true  statement  of  the  aggregate 
untmnt  of  the  taxable  personal  estate  of  each  and  every  person  named  in 
Bad  roll  over  and  above  the  amount  of  debts  due  from  such  persons,  re- 
spectiTely,  and  excluding  such  stocks  as  are  otherwise  taxable,  and  such 
other  property  as  is  exempt  by  law  from  taxation,  at  the  full  value  thereof, 
according  to  our  best  judgment  and  belief,"  which  oath  shall  be  written 
or  printed  on  said  roll,  signed  by  the  assessors  and  certified  by  the  officer. ' 
(Amended  by  L.  1916,  ch.  323,  §  22.) 

Saun.— Former  Tax  L.  (L.  1896,  eh.  SOS)  |  37,  as  amended  bj  L.  1899,  ch. 
^li■,  ariglnally  revised  from  I^  ISei,  ch.  176.  I  8,  as  amended  by  U  1886,  ch.  201, 
Tb«  uceptlon  as  to  special  Irancblse  added  bj  amendment  of  1899. 

fcfennae. — PalM  oath  la  perjury.  Penal  Law,  |  1620. 

CUifg  iB  law  by  L.  1BB6,  eh.  SOI.— The  act  of  1861  reaal>^  the  aaaessors  to 
■«aar  that  the  real  estate  and  personalty  ware  assessed  at  the  full  and  tnie  Talue 
thenol,  and  added  as  to  realty  "at  which  they  would  appraise  the  same  In  pay- 
iwt  of  a  just  debt  due  from  a  aolrent  debtor."  L.  1886,  ch.  201,  struck  these  latter 
wordB  from  the  section,  and  also  the  requirement  that  the  oath  should  state  that 
property  was  asseased  at  lbs  true  value.  In  considering  the  authorities  prior  to 
1885,  It  will  be  neceosarj  to  bear  in  mind  the  amendment  of  1885. 
The  amendment  of  1B16  merely  changed  "state  board  of  tax  com misa loners"  to 

"state  tiiT    ivim  m  i  MffinT^ , " 

Time  for  maklug  eorreotiens. — It  seems  that  the  time  between  the  grievance  day 
sod  the  fifteenth  day  of  September  should  be  devoted  to  the  verification  or  correc- 
Uoo  of  the  rolL    Opinion  of  Atty.  Genl.  (1916),  9  State  Dept.  Rep.  422. 

k  rabstantial  compllanoe  of  the  affidavit  of  assessors  with  the  statute  is  aofll- 
dent    Buffalo  *  SUte  Line  R.  R.  Co.  v.  SuperrlaorB  of  Brie  (1871),  48  N.  Y.  93. 

The  affidavit  of  the  aaaeMon  was  made  In  the  form  prescribed  by  L,  1861,  ch. 
176,  I  S,  Instead  of  that  in  L.  1885,  ch.  201.  Held,  that  as  the  aarlter  form  con- 
tained all  that  was  reaifired  by  the  later  one,  the  addition  of  the  statement  that 
they  assessed  the  property  at  the  value  at  which  they  would  appraise  It  in  the 
payment  of  a  Just  debt  due  from  a  solvent  debtor,  and  the  use  of  the  words  "full 
and  true  value,"  Instead  of  the  words  "full  value,"  did  not  invalidate  the  affidavit. 
Rome,  Watertown,  etc.,  R.  R.  Co.  v.  Smith  (1886),  39  Hun  332,  alTd.  without  paaft> 
htg  on  the  snfficlency  of  these  affidavits  (1886),  101  N.  ¥.  684. 

Affidavit  In  form  prescribed  hy  U  1861,  not  defective,  but  if  so,  cured  by  one  la 
fonn  prescribed  by  L.  1885.  People  es  rel.  Rome,  Watertown,  etc.,  R.  R.  (To.  v. 
Jones  (1887),  43  Hun  131,  aftd.  (1887),  106  N.  Y.  830,  12  N.  B.  711. 

The  certificate  of  the  aseeasors  required  by  the  statute  (1  R.  B.,  393,  |  26, 
repealed  fay  L.  1861,  ch.  176)  U  essential  to  the  validity  ot  the  aaaesament,  and 
must  be  made  In  substantial  compliance  with  the  terms  of  the  law.  Van  Hens- 
«laer  t.  WWtbeck  (1852),  7  N.  Y.  517,  revg.  (18W),  7  Barb.  133.  This  case  was 
distinguished  and  modified  In  Parish  v.  Golden  (1866),  3E  N.  Y.  462.  See  also  Kn- 
ilgnv.  Barse  (1887),  107  N.  Y.  329,  14  N.  B.  400,  IE  N.  B.  401. 

Where  the  aasesBment-roll  was  not  signed  by  the  asseseora  at  the  end  of  the 
nlnation  of  the  property,  but  the  cerifflcate  required  by  statute  (1  R,  S.,  3d  ed„ 
447,  (  26)  waa  written  upon  the  roll  and  signed  by  the  aasessors, — held  that  such 
■Igntaig  stalled  the  statute.    Chamberlain  v.  Taylor  (1886),  36  Hun  24. 
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Tbe  certiBcate  of  the  assessors  etated  that  they  had  estimated  the  Talne  of  the 
real  estate  at  a  sum  at  which  they  would  appraise  the  same  In  payment  of  a  Just 
debt  due  from  a  aolrent  "creditor,"  Held,  that  tbe  substitution  ol  "creditor"  for 
"debtor,"  as  tt  appeared  In  the  copy,  did  not  Tltlate  the  assessment.    Id. 

Katerlal  derlatlon  U  fatal. — A  verlflcatlon  by  an  aaeeesor  to  the  effect  "that 
the  foregoing  assessment  Is  just  and  correct  to  the  beet  of  his  knowledge  and 
belief  Is  fatally  defecUve,  Lord  v.  Cooper  (1887),  19  App.  Dlv.  536,  id  N.  Y.  Supp. 
519. 

Under  L.  1851,  ch.  176,  the  oath  Instead  of  stating  that  the  estimate  of  value 
was  made,  etc.,  with  the  exception  of  cases  In  which  the  value  has  been  changed 
"by  reason  of  proof  before  us,"  read  "by  reason  hereof  before  ub."  Held,  a  fatal 
variance  rendering  the  assessment  void.  Shattuck  t.  Bascom  <188T>,  lOG  N.  Y.  39, 
12  N.  E.  283.  In  this  connection,  see  Ensign  v.  Barse  (1887),  107  id.  329,  11  N.  B. 
400,  15  N.  E.  401. 

An  oath,  "we  have  estimated  tbe  value  of  the  said  real  estate  at  tbe  sums 
which  a  majority  of  tbe  aaBesBors  have  decided  to  be  the  fair  proportionate  value 
thereof,  and  at  which,  in  the  same  ratio,  they  would  appraise  tbe  same  In  pay- 
ment of  a  Just  debt  due  from  a  solvent  debtor." — held  to  be  fatally  detective.  Beach 
T.  Hayes  (1879),  58  How.  Pr.  IT. 

An  afBdavIt  of  asBeBsors  to  their  roll  stated  that  they  bad  estimated  the  real 
estate  "at  the  aaaesBed  value  thereof"  instead  of  "the  full  and  true  value  thereof," 
and  that  the  roll  contained  a  true  statement  of  the  peraonal  property,  "according 
to  our  best  knowledge  and  belief"  instead  of  "Judgment  and  belief."  Held,  that 
the  athdavlt  was  fatally  defective,  and  any  tax  levied  upon  the  roll  was  void. 
Hinckley  v.  Ckwper  (1880),  22  Hun  253. 

OmliBlon  of  venue  to  assessor's  verification, — beld  immaterial,  since  It  Is  not  an 
affidavit,  but  an  oath  in  a  prescribed  form.  Though  It  did  not  appear  that  tbe 
Justice  before  whom  It  was  sworn  was  a  Justice  of  the  town,  beld,  that,  In  the 
absence  of  proof  to  the  contrary.  It  would  be  presumed  that  he  was,  Colman  T. 
Shattuck  (1875),  62  N.  Y.  348,  affg.  (1874).  2  Hun  *97,  5  Th.  ft  C.  34. 

Tbe  oath  of  asBOBSors  on  one  side  of  the  roll,  under  the  entry  of  assessments 
on  residents,— held  to  cover  the  asseBsment  of  nonresident  lands  on  tbe  other  side 
of  the  leaf,  In  the  absence  of  proof  that  when  sworn  to  the  roll  did  not  contain  the 
latter  entries.    Id. 

Terlfloatlon. — Where  only'  two  of  the  assessors  verified  the  roll,  and  no  certifi- 
cate was  attached  stating  tbe  cause  of  omission  of  the  third, — beld,  that,  as  such 
certificate  was  not  part  of  the  offlclal'B  oath,  nor  a  necessary  part  of  tbe  roll, 
and  two  aasessora  had  power  to  act.  the  validity  of  the  roll  was  not  impaired. 
Colman  v.  Shattuck  (1875),  62  N,  Y.  348,  affg.  (1874),  2  Hun  497,  5  Th.  A  C.  34, 
and  dlstlngulsblng  Bellinger  v.  Gray  (1873).  51  N.  Y.  610. 

The  provisions  of  Laws  1886.  ch.  201  (which  amends  Laws  1S61.  ch.  176,  |  8), 
do  not  direct  the  assessors'  oath  to  be  taken  at  any  specified  date,  but  only  that  it 
shall  be  taken  after  they  have  completed  tbelr  roll.  Held,  that  an  aflldavlt  made 
before  the  roll  bad  passed  under  the  action  of  tbe  board  of  supervisors,  though 
after  it  was  In  the  bands  of  the  town  supervisors,  was  not  irregular,  and  sufficed 
to  cure  any  defects  In  the  former  affidavit  made  directly  after  tbe  completion  of 
the  roll.  Rome,  Watertown,  etc.,  R.  R.  Co.  v,  Smith  (1886),  39  Hun  332,  affd. 
(1886).  101  N.  Y.  S84. 

The  attestation  of  the  assessment-rolls  by  the  assessors  In  the  form  prescribed 
by  law  Is  a  Judicial  act  of  unquestionable  verity,  which  they  will  not  be  beard  to 
impeach.  Brooklyn  El.  R.  R.  Co.  v.  Brooklyn  (1896),  16  Misc.  416,  38  N.  Y.  Supp. 
154.  alld.   (1896),  11  App.  Dlv.  127.  42  N.  Y.  Snpp.  683. 

Cannot  be  made  before  expiration  of  time  fixed  tor  final  review  and  correction. 
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It  Jurat  shows  otlierwln,  auperTlsorB  cannot  levy  tax.  Westfall  t.  Preston  (1S72), 
49  N.  Y.  469. 

The  custom  1b  much  too  prevalent  among  assesaore  aaeeselng  real  estate  at  less 
than  its  tull  Talue  In  direct  violation  ot  the  statute.  Not  only  do  assessors  In 
following  such  custom  violate  tlielr  offlclal  duties,  but  consciouslr  or  unconsclouElr 
swear  to  an  untruth  when  In  the  verification  of  the  aaseeament-roll  they  make 
oath  that  they  "have  estimated  the  value  of  the  said  real  estate  at  sums  which  a 
majority  of  the  assessors  have  decided  to  be  the  full  value  thereof."  People  ex  reL 
Congress  Hall  v.  Ouderklrk  (1907).  120  App.  Dlv.  650.  105  N.  Y.  Supp.  134. 

RoU  In  three.parts. — Asseaament-roU  was  made  up  in  three  parts  and  was  In  that 
form  on  review  day,  when  the  relator  was  heard,  and  afterward  the  parts  were 
engroesed  in  a  single  roll  duly  verified.  Held,  that  the  detachment  of  the  sheets 
was  not  an  irregularity  or  a  departure  from  the  statute.  People  ex  rel.  D.,  L.  A 
W.  R.  R.  Co.  V.  Clapp  (1892),  64  Hun  547,  19  N.  Y.  Supp.  531. 

Relevy  by  legislature. — Where  a  tax  was  void  by  reason  of  the  omission  of  the  as- 
season  to  annex  to  the  assessment-roll  the  sworn  statement  required  by  law,  the 
legislature  has  power  to  relevy  the  tax  with  interest.  People  ex  rsl.  Flower  v. 
Bleckwenn  (1889),  56  Hun  1S9,  7  N.  Y.  Supp.  914.  affd.  (1891),  129  N.  Y.  637,  29  N. 
B.  1031.  Followed  In  ColIlnB  v.  Long  Island  City  (1890),  31  N.  Y.  St.  Eep.  460,  9 
N.  Y.  Supp.  865;  .Vanderventer  v.  Long  Island  City  (1890),  32  N.  Y.  SL  Rep.  1064, 
10  N.  Y.  Supp.  SOI. 

"Person"  inoludes  oorporstion. — The  word  "person"  as  used  in  this  section  In 
the  form  of  oath  Includes  corporation,  and  the  omission  from  the  oath  of  the 
words  "or  corporation"  does  not  render  the  assessment  void.  Matter  of  Adler  Bros, 
ft  Co.  (1903),  76  App.  Dlv.  571,  78  N.,Y.  Supp.  690,  affd.  (1903).  174  N.  Y.  287.  66 
N.  E.  9Z9. 

Deeiaioii  generally. — For  cases  generally,  see  Albany  A  West  Stockbridge  R  R. 
Co.  ▼.  The  Town  of  Canaan  (1863),  16  Barb.  250;  N.  Y.  ft  Harlem  R.  R.  Go.  v. 
Lyon  (1853).  Id.  656;  Oswego  Starch  Factory  v.  Dolloway  (1860),  21  N.  Y.  461; 
Parker  Mills  v.  Comrs.  of  TaioB  and  Assessments  (1861),  23  Id.  243;  People  ex  rel. 
Bank  Commonwealth  v.  Comrs.  Taxes  and  Asseaementa  (1861),  Id.  193,  245;  Nat. 
Bank  Chemung  v.  Elmira  (1S71),  6  Lane.  123;  Overlng  v.  Foote  (1871),  43  N.  Y 
296;  Westfall  v.  Preston  (1872),  49  Id.  364;  People  ex  rel.  Suprs.  Weet«heeter  v. 
Fowler  (1873),  56  Id.  262;  Bradley  v.  Ward  (1874),  68  Id.  407;  People  ex  rel. 
Wallkill  Valley  R.  R.  Co.  v.  Keator  (1S84),  67  How.  Pr.  277;  People  ex  rel.  Albany 
ft  G.  B.  Co.  V.  Weaver  (1884),  Id.  477.  aftg.  (1884),  34  Hun  321;  Inman  v.  Cole- 
man (1886),  37  Id.  ITO;  People  ei  rel.  Osgood  v.  Ck>mrB.  (18S6).  99  N.  Y.  154.  affg. 
(1886),  34  Hun  606. 

§  39.  FUinsr  of  roll  uid  notice  thereof. — In  cities  the  assessment-roll 
when  thus  finally  completed  and  verified  shall  be  filed  on  or  before  Sep-  |mj 
tember  first,  in  the  oflace  of  the  city  clerk,  there  to  remain  for  fifteen  days  wezj 
for  public  inspection.  The  assessors  shall  forthwith  cause  a  notice  to  be 
posted  conspicuously  in  at  least  three  public  places  in  the  tax  district  and 
to  be  published  in  one  or  more  newspapers,  if  any,  published  in  the  city, 
that  such  assessment- roll  has  been  finally  completed  and  stating  that  it  has 
been  so  filed  and  will  be  open  to  public  inspection.  At  the  expiration 
of  such  fifteen  days,  the  city  clerk  shall  deliver  such  roll  to  a  supervisor 
of  the  tax  district  embraced  therein.  In  towns,  when  the  assessment-roll 
shall  have  been  thus  finally  completed  and  verified,  the  assessors  shall  make 
two  copies  thereof,  one  of  which  shall  be  retained  by  them  for  the  use  of 
themselves  and  their  snccessora  in  office,  and  the  other  of  which,  duly 
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certified  by  tlie  said  assessors  to  be  a  copy  of  said  assessment-roll,  shall,  on 
or  before  the  fifteenth  day  of  September,  be  filed  in  the  office  of  the  town 
clerk  to  remain  for  public  inspection  until  delivered  by  the  town  clerk 
to  the  supervisor  of  the  town  as  hereinafter  provided.  The  assessors 
shall  forthwith  cause  a  notice  to  be  posted  conspicuously  in  at  least  three 
public  places  in  the  tax  district  and  to  be  published  in  one  or  more  news- 
papers, if  any,  published  in  the  town,  that  such  assessment-roll  has  been 
finally  completed  and  stating  that  such  certified  copy  has  been  so  filed. 
The  said  original  assessment-roll  shall  on  or  before  the  first  d^  of  October 
be  delivered  by  the  assessors  to  a  supervisor  of  the  tax  district  embraced 
therein  and  said  certified  copy  of  the  assessment-roll  on  file  in  the  town 
clerk's  office,  as  heretofore  provided,  shall  on  the  first  day  of  December  be 
delivered  by  the  town  clerk  to  a  supervisor  of  the  tax  district  embraced 
therein.  Notwithstanding  the  provisions  of  this  section,  the  board  of  super- 
visors of  any  county  may  require  an  additional  number  of  copies  of  the 
assessment-rolls  of  the  towns  of  such  county  to  be  made,  and  specify  by 
whom  such  addition^  copies  shall  be  made,  the  date  when  the  certified 
copy  of  the  town  assessment-roll  shall  be  filed  in  the  office  of  the  town 
clerk,  and  the  date  when  the  original  assessment-roll  shall  be  delivered 
to  the  supervisor  of  the  town.  (Amended  by  L,  1916,  ch.  323,  §  23,  and 
L.  1917,  eh.  496,  in  effect  May  15,  1917J 

Sontee. — Former  Tax  U  (L.  1896,  ch.  908)  (  38,  as  amended  hy  L.  1901,  ch.  3G8; 
L.  1904,  ch.  279;  orlglnallr  reviMd  trom  B.  S.,  pt.  1,  cb.  13,  tit.  2,  |  27;  L.  1880, 
ch.  269,  I  9,  In  part 

The  amendment  of  1S16  provided  that  the  board  of  auperrlsors  may  "require 
additional  namber  of  copies  of  the  asBessment-rollB  to  be  made,"  Instead  of  deter^ 
mining  the  number. 

The  amendment  of  1B17  added  the  last  clause  la  the  next  to  Uie  last  sentence. 

Statnte  dlreotOTy.— Tbe  statntorr  direction  as  to  the  time  when  the  roll  shall 
be  veilfled  and  left  with  tb«  sni^ennBor  (1  R.  B.  394,  |  27),  and  notice  thereof 
posted  Is  directory  and  not  mandatory.  People  ex  rel.  Rome,  Watertown,  etc., 
H.  R.  Co.  Y.  Jones  (1887),  43  Hun  131,  affd.  (1887),  106  N.  T.  330,  12  N.  B.  711; 
People  ex  rel.  Sweet  v.  Blake  (1911),  72  Misc.  646,  13S  N.  Y.  Supp.  191.  See  Kane 
T.  City  of  Brooklyn  (1888),  15  N.  Y.  St  Rep.  872,  1  N.  Y.  Supp.  306,  alTd.  (1889), 
114  N.  Y.  SS6,  21  N.  E.  1053. 

Zffeot  of  proTliloni  of  a  olty  oharter. — Where  the  provlalone  ol  a  city  charter 
passed  since  the  enactment  of  this  section  of  the  Tax  Law,  contains  a  complete 
system  o(  procedure  relative  to  the  asBeeament  and  collection  of  taxes  inconslstmt 
with  tliat  embodied  in  the  general  law,  the  prOTlBlons  of  the  latter  are  aupw- 
seded  by  the  proTlslona  contained  In  the  charter.  People  ex  rel.  Western  N.  Y. 
ft  P.  R.  Co,  V.  Woodbury  (1909),  133  App.  Div.  S03, 117  N.  Y.  Bupp.  676,  afld.  (1911), 
201  N.  Y.  G32,  94  N.  B.  1098. 

Beotlon  eited  In  connection  with  section  291,  poll,  In  relation  to  the  time 
within  which  application  for  a  writ  of  certiorari  must  be  made.  People  ex  rel. 
Am.  Ex.  NaL  Bank  v.  Purdy  (1909),  196  N.  Y.  270,  89  N.  B.  838,  revg.  (1909).  132 
App.  DiT.  931,  117  N.  Y.  Supp.  1144. 

§  40.  Aueuors  to  apportion  valuation  of  railroad,  telegraph,  telephone, 
pipe  line,  water  or  gas  companiea  and  of  special  franohisea  among  uhocl  and 
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ipecial  diltrioti. — The  assessors  of  each  town  or  city  Id  which  a  railroad, 
telegraph,  telephone,  water  pipe  line,  or  gas  company,  including  a  com- 
pany engaged  in  the  bnsineBS  of  supplying  natural  gas,  is  assessed  by 
them  or  by  the  tax  commission  upon  property  lying  in  more  than  one 
school  district  or  in  one  or  more  special  districts  in  which  a  tax  is  levied 
for  district  parposes  shall  after  the  time  fixed  for  hearing  complaints 
and  action  thereon  and  prior  to  the  final  completion  of  the  roll,  pursuant 
to, section  thirty-nine  of  this  chapter,  apportion  the  assessed  valuation 
of  the  property  of  each  of  such  eorporations  so  made  by  them  or  by  the 
tax  commission  among  such  school  and  special  districts.  Such  apportion- 
ments shall  be  entered  by  the  assessors  in  the  appropriate  column  of  the 
assessment-roll  and  a  certificate  thereof  signed  hy  the  assessors  or  a  ma- 
jority of  them  shall  be  filed  with  the  town  or  city  clerk  within  five  days 
thereafter,  and  thereupon  the  valuations  so  apportioned  shall  become  the 
valuations  of  such  property  in  such  districts  for  the  purpose  of  taxation 
for  the  ensuing  year.  The  town  clerk  shall  furnish  the  trustees  of  school 
districts  a  certified  statement  of  the  valuations  apportioned  to  their  re- 
spective districts. 

In  case  of  the  failure  of  the  assessors  to  act,  a  supervisor  of  the  town 
or  city  shall  make  such  apportionment  on  request  of  either  the  trustee  of 
any  school  district  or  Uie  officers  of  any  special  district  or  the  corporation 
assessed.  In  case  of  any  alteration  in  any  school  district  affecting  the 
valuation  of  such  property,  the  officer  making  the  same  shall  fix  and  de- 
termine the  valuations  in  the  districts  affected  for  the  current  year. 
{Amtnded  by  L.  1912,  ek.  271,  L.  1913,  eh.  556,  L.  1916,  ch.  134,  and  L. 
1916,  A.  323,  §  24.) 

■ate. — The  section  aa  amended  by  L.  1916,  ch.  383,  Is  here  Inserted. 

■ovae.^Former  Tax  L.  (L.  1896,  ch.  908)  S  39;  orlglQally  revteed  from  L.  1SS7, 
cb.  694,  u  amended  hy  L.  1SS4,  cb.  414;  U  ISSE,  ch.  340. 

Xeterenoei. — NoUcea  to  railroad  and  other  public  serrlce  corporatlona  ot  asBew- 
menU  and  taxes  lor  school  punxneo;  payment  ot  taxes.  Education  Law,  f  |  427-431. 

The  amendment  of  191S  extended  tbe  section,  which  orlglnallj'  applied  only  to 
school  dlatrlcta,  to  Include  special  districts,  and  also  Included  a  provision  for 
apportioning  special  franchlBe  assessments. 

The  amendment  of  1918  included  gas  companies. 

THe  amendment  «f  1916  rerised  the  section,  but  did  not  change  the  substance. 

Appoitlenment  tlieBld  not  be  indicated  on  town  roll. — It  eeema,  that  Iaws  1867, 
cb.  694,  was  Intended  to  regulate  valuation  in  towns  of  railroad  property  for 
purposes  of  school  district  taxation  only,  and  that  the  statute  does  not  contem- 
plate  that  the  apportionment  therein  provided  to  be  made  should  be  lndlcat«d 
on  tbe  town  aaseBsment-roll,  but  by  a  certificate  of  the  aBseeBors  to  be  prepared 
and  Bled  In  the  oIDce  of  tbe  town  clerk  after  the  roll  Is  completed.  People  ex  reL 
West  Shore  K.  Co.  v.  Adame  (1891),  125  N.  Y.  471.  26  N.  B.  746. 

Time  of  tOas  eertlAoate  of  apportionment. — The  provlalon  of  this  section,  regulat- 
ing the  time  within  which  a  certificate  of  apportionment  must  be  filed,  Is  directory 
merely.  People  ex  rel.  Troy  Oas  Co.  r.  HaU  (1911),  143  App.  Dlv.  756,  128  N.  Y. 
Snpp.  361,  affd.  (1911),  Z03  N.  Y.  312,  96  N.  B.  933. 

The  du^  of  town  aiieHon  under  sections  40  and  43,  Is  to  wportlan  the  particn- 
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lar  TaluatloDB  fixed  by  tbe  state  boiird  tor  each  political  BnbdlTision  of  the  town 
atnonK  the  school  dlatricts  of  said  town.  People  ex  rel.  New  York  Central,  etc,  Ckt. 
y.  Gourley  (1910),  198  N.  Y.  486,  92  N.  B.  386,  aftg.  (1909),  136  App.  DIt.  869,  180 
N.  Y.  Supp.  200. 

School  tax  llrti. — Property  used  In  connection  with  a  special  franchise  which 
has  come  Into  existence  since  the  last  town  assessment  roll,  cannot  be  placed  upon 
school  district  Ui  lletB.    Kept,  of  Atty.  Qenl.  (1913)  B26. 

ConmlHion  asMUM  ■peeial  franohlie  tazeii  local  anthorltlei  apportion. — ^The  In- 
tention of  the  Tax  I«w  Is  to  Bive  the  State  Board  of  Tax  Commlsaloners  exclusive 
power  and  authority  to  fix  and  determine  the  valuation  of  each  special  franchise 
subject  to  assessment  In  each  city,  town  and  tax  district,  and  to  lodge  In  local 
boards  and  officers  the  power  and  authority  to  apportion  the  valuation  of  a  single 
special  franchise  for  the  purposes  of  assessment  among  school  districts  and  where 
for  other  special  reason  it  Is  required.  People  ex  rel.  Troy  Qaa  Co.  v.  Hall  (1911), 
203  N.  Y.  312,  96  N.  E.  933. 

Apportionment  of  ipeoial  franchlM  between  school  distrlot  and  territory  under 
control  of  board. — Where  certain  territory  In  a  city  constitutes  a  separate  school 
district  which  Is  not  subject  to  taxation  for  general  school  purposes,  the  city 
assessors  are  authorised  to  apportion  a  special  franchise,  the  full  value  of  which 
has  been  determined  by  the  State  Board  of  Tax  Commissioners,  between  such  school 
district  and  the  territory  under  the  control  of  the  board  of  education  of  such 
city.    People  ex  rel.  Troy  Gas  Co.  v.  Hall  (1911),  203  N.  Y.  312,  96  N.  B.  933. 

Kale  of  ApportlonmeiLt. — In  People  ex  rel.  New  York  Central,  etc.,  Co.  r.  Ooar- 
ley  (1910),  19S  N.  Y.  486,  92  N.  E.  398,  aSg.  (1909),  135  App.  Div.  869,  120  N.  Y. 
iSnpp.  200,  it  was  held  that  no  difficulty  arises  If  the  entire  special  franchise  is  in 
■one  district  whether  it  be  In  a  town,  city,  tax  district  or  village.  But  where  the 
State  Board  of  Tax  Commissions  baa  fixed  at  a  gross  sum  the  valuation  of  special 
Iranchtses  belonging  to  a  "railway"  lying  in  a  single  town,  the  villages  In  such 
town  cannot  apportion  among  themselves  the  franchises  wholly  within  such  vil- 
lages. Where  the  valuation  by  the  state  board  is  gross  the  local  assessors  may  not 
apportion  such  gross  valuation;  that  would  allow  local  aasessore  to  ascertain  and 
fix  the  valuation  of  the  Items  in  the  several  villages,  and  state  tbe  ratio  of  each 
to  the  gross  valuation  so  made,  and  the  state  provides  no  machinery  for  this. 

§  41.  Neglect  or  omiuion  of  dvty  by  tMcmn. — The  assessors  in  the 
execution  of  their  duties,  shall  use  the  forms  and  follow  the  instructions 
and  orders  transmitted  to  them,  from  time  to  time,  by  the  tax  commis- 
sion. If  any  assessor  shall  neglect  or  omit  to  perform  any  duty,  the  other 
assessors  shall  perform  such  duty  and  shall  certify  upon  the  assessment- 
roll  the  name  of  the  delinquent  assessor,  stating  therein  the  cause  of  such 
■omission,  and  the  assessment-roll,  when  otherwise  made  and  completed 
in  accordance  with  the  requirements  of  or  under  this  chapter  shall  be 
deemed  to  be  the  assessment-roll  of  the  tax  district.  If  the  assessors  shall 
neglect  to  meet  for  the  purpose  of  hearing  grievances  any  person  a^- 
igrieved  by  the  assessment  may  appeal  to  the  board  of  supervisors  at  its 
next  meeting,  which  shall  have  the  same  power  to  review  and  correct  such 
assessment  as  the  assessors  have  under  this  article.  If  any  assessor  shall 
refuse  or  neglect  to  perform  any  duty  or  do  any  act  required  of  him  by 
this  chapter,  he  shall  forfeit  to  the  tax  district  the  sum  of  fifty  dollars,  to 
be  recovered  by  the  tax  commission.     {Amended  iy  L,  1916,  ck.  323,  §  25.) 
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Some— Former  Tax  U  (L.  1S9G,  ch.  90S)  |  40;  origln&llr  reTlsed  from  R.  S., 
ptl.di.  13,  tlL2,  H2S-30;  L.  1S51,  ch.  176,  {  6. 

SctIkt's  note. — Re-enacted  wftbout  change  of  substance,  except  that  the  separate 
penaltr  of  (20  tor  failure  to  hold  meeting,  recoverable  for  the  poor.  Is  omitted, 
u  belDg  ampl;  provided  for  by  the  general  penalty  in  the  last  sentence  of  |  40. 
B7  L.  16SI,  ch.  176,  {  5,  the  penalty  goes  to  the  people  of  the  state  Instead  of  to 
the  county. 

Ihe  amendment  of  1S16  substituted  "tax  commlBBion"  for  "commissioners  of 
taxes"  In  first  sentence  and  provided  that  the  penalty  under  the  last  sentence  hb 
recovered  hy  the  tax  commission  Instead  of  the  district  attorney. 

Seferenoei. — Neglect  of  duty  hy  public  officer  a  misdemeanor.  Penal  Law,  |  1841. 
Acceptance  of  bribe  by  assessor.  Id.  i  374.    F^se  statement  relative  to  taxes.  Id.  | 

mi. 

The  power*  of  Mieisori  are  gucui-Judlclal  and  cannot  be  delegated.  Smadbaok  t. 
aty  of  Mount  Vernon  (1908),  124  App.  Dlv.  61B,  518,  109  N.  Y.  Supp.  70. 

§  42.  Abandonment  of  lot  diviuonB. — ^Whenever  more  than  ten  years 
shall  have  elapsed  after  the  subdivision  of  any  tract  ol  land  into  lots, 
plots  or  sites,  with  or  without  proposed  streets,  the  owner  of  such  tract, 
or  any  part  thereof  composed  of  two  or  more  contiffuons  lots  may,  by 
an  instrument  in  writing,  duly  executed  and  acknowled^d  and  describing 
sHch  land,  disclaim  and  abandon  such  subdivision  including  any  streets 
not  opened,  accepted  or  used  by  the  public  and  which  are  not  necessary 
for  the  use  of  an  owner  or  occupant  of  any  part  of  said  tract;  and  there- 
upon such  subdivision,  as  to  the  lands  described  in  such  instrument,  shall 
be  deemed  abandoned  and  of  no  effect ;  and  thereafter  the  lands  described 
therein  shall,  for  the  purpose  of  taxation,  be  regarded  as  a  single  tract. 
If  a  map  of  such  subdivision  has  been  filed  in  the  office  of  the  county  clerk 
or  T^ter  of  deeds,  such  instrument  may  be  recorded  in  said  office,  and 
a  notice  of  such  record  shall  thereupon  be  indorsed  by  the  clerk  or  register 
upon  Bach  map.  This  section  shall  not  apply  to  a  county  embracing  a  por- 
fioQ  of  the  forest  preserve. 

touee.— Former  Tax  L.  (L.  1896,  ch.  908)  |  41;  originally  a  substitute  tor  L. 
1894.  ch.  713. 

§  43.    Assessment  of  special  franchises. — Amended  hy  L.  1909,  ch.  275, 
L  1910,  chs.  7,  458,  L.  1911,  ch.  804,  and  repealed  by  L.  1916,  ch.  334,  §  1.) 
The  set  of  1916  revised  this  section  as  |  45,  post. 

5  44.  Special  franchise  report  to  tax  commiidon. — Every  person,  copart- 
nership, association  or  corporation  subject  to  taxation  on  a  special  fran- 
i^hise,  shall,  within  thirty  days  after  such  special  franchise  is  acquired, 
make  a'written  report  to  the  tax  commis^on  containing  a  full  dcGcription 
of  every  special  franchise  possessed  or  enjoyed  by  such  person,  copartner- 
Bhip,  association  or  corporation,  a  copy  of  the  special  law,  grant,  ordinance 
Of  contract  under  which  the  same  is  held,  or  if  possessed  or  enjoyed  under 
a  general  law,  a  reference  to  such  law,  a  statement  of  any  condition,  ob- 
ligation or  burden  imposed  upon  such  special  franchise,  or  under  which 
the  same  is  enjoyed,  together  with  any  other  information  relating  to  the 
value  of  such  special  franchise,  required  by  the  tax  commission.    The  tax 


Digitized  by  L.iOOQIC 


t  45.  Mode  of  araessment  U  IMS,  ch.  ti. 

commission  may  require  an  annual  report  and  from  time  to  time  a  fur- 
ther or  supplemental  report  from  any  anch  pereon,  copartnership,  asso- 
ciation or  corporation  containing  iDformation  and  data  upon  snch  matters 
aa  it  may  specify.  Every  report  required  by  this  section  shall  have  an- 
nexed tjieretd  the  aESdavit  of  the  president,  vice-president,  secretary  or 
treasurer  of  the  association  or  corporation,  or  one  of  the  persons  or  one 
of  the  members  of  the  copartnership  making  the  same,  to  the  effect  that 
the  statements  contained  therein  are  true.  Such  conuniasion  may  pre- 
pare blanks  to  be  used  iu  making  the  reports  required  by  this  section. 
Every  person,  copartnership,  association  or  corporation  failing  to  make 
the  report  required  by  this  section,  or  failing  to  make  any  special  report 
required  by  the  tax  commission  within  a  reasonable  time  specified  by  it, 
shall  forfeit  to  the  people  of  the  state  the  sum  of  one  hundred  dollars 
for  every  such  failure  and  the  additional  sum  of  ten  dollars  for  each  day 
that  such  failure  continues,  and  shall  not  be  entitled  to  review  the  aasesa- 
ment  by  certiorari,  aa  provided  by  section  forty-six  of  this  chapter. 
Acknowledgment  of  receipt  of  blank  reports  which  contain  the  penalty 
provisions  of  this  section  shall  be  deemed  sufBcient  notice  of  such  penal- 
ties.    [Amended  by  L.  1916,  eh.  334.) 

Sonree.— Former  Tax  L.   (L.  1898,  ch.  908)   |  43,  as  added  by  L.  1899,  cb.  712. 

The  BCt  of  1918  ravieed  {{  43-47  relatinK  to  apodal  francIilBe  aaMssment,  trans- 
poBlns  and  rearranglns  the  subject  under  a  plan  of  logical  derelopment.  The 
above  eectloD  Is  former  J  44,  without  change  of  Butntance,  except  tho  last  mi- 
tence,  which  la  aew. 

Reference!. — Making  false  statement  In  reference  to  taxes,  a  miademeanor. 
Penal  Law,  i  2321.    Refusal  to  report,  a  mlademeanor.    Id.  I  666. 

Failure  to  report  within  thirty  days  does  not  create  a  forfeiture  of  the  right  to 
the  writ  of  certiorari  under  |  46,  but  permits  the  report,  subject  to  penalty, 
to  be  made  at  any  time  before  final  asBMsmettt  People  ex  rel.  N.  Y.  ft  Queens  Co. 
R  R.  Co.  V.  Comrs.  (1900).  55  App.  Dlv.  218,  6T  N.  Y,  Supp.  69. 

Inspection  of  reports;  Injunction. — An  Injunction  will  not  lie  to  restrain  the 
board  of  tax  commissioners  from  allowing'  any  Inspection  or  disclosure  of  reports 
made  under  this  section,  because  this  qumtlon  should  be  determined  by  tliun  In 
the  proper  dlscharse  of  their  public  duty.  Am.  Diet.  Telegraph  Co.  v.  Woodbury 
(1908),  127  App.  DlT.  45E,  457.  112  N.  Y.  Supp.  166.  But  aee  opinion  of  Attorney 
General  (1907)  444. 

Cited. — See  People  ex  rel.  Met  St.  Ry.  Co.  v.  State  Board  of  Tax  Commissioners 
(1913),  169  App.  DlT.  136,  144  N.  Y.  Supp.  74. 

§  45.  Special  franchise;  fnll  valuation  and  equalization  by  tax  .oommiB- 
aion. — The  tax  commission  shall  annually  fix  and  determine  the  full  and 
actual  valuation  of  each  special  franchise  subject  to  assessment  in  each  city, 
town  or  viUage ;  shall  inquire  into  and  ascertain  as  near  as  may  be  the  per- 
centage of  the  full  and  actual  value  at  which  other  real  property  in  the 
city,  town  or  village  for  which  such  full  valuation  has  been  made,  is  being 
assessed,  and  by  the  rate  of  equalization  so  ratablished  fix  and  determine 
the  equalized  valuation  of  each  special  franchise  subject  to  araessment. 
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L.  1909,  ch.  62.  Mode  ol  aBBeasment.  |  45. 

(Former  §  45,  a«  amended  by  L.  1911,  ch.  804,  repe<iled  and  new  %  45 
added  hy  L.  1916,  ch.  334.) 

Sonne. — Former   I    43   reriBod  and   broadened.    Former  Tax  L.    (L.   1896.  cb. 
909)  I  42,  as  added  by  L.  1899,  ch.  712,  and  amended  by  U  1900.  cb.  254;  L.  1902, 
ch.  112;  L.  1904.  ch.  382. 
Kefercncei. — Special  franchise  defined,  {  2,  eube.  6.  T. 

Seined. — Is  a  right  to  do  something  In  the  public  highway,  which,  except  (or 
the  grvat,  wonld  be  a  treepass.  People  ex  rel.  Metropolitan  St  Ry.  Co.  t.  Tax 
Commissioners  (1903),  174  N.  T.  417,  67  N.  B.  69.  afld.  (1905),  199  U.  S.  1,  bU  i^ 
ed.  65. 

Gonitltntlonal,  and  not  ylolatlve  of  the  home  rule  proTlsion  of  the  Constitution 
(art  10,  I  2).  because  (1)  it  creates  a  new  system  of  taxation,  and  (2)  the  prop- 
erty assessed  Is  subatantlally  created  by  tbe  legialature.  Id.  It  does  not  Tlolat« 
the  Federal  Constitution.    Id. 

Power  to  state  oommlsdon  ezalastve  to  fix  and  determine  the  Tsluatlon  of  each 
special  franchise.  People  ex  rel.  Troy  Qas  Co.  T.  Hall  (1911),  203  N.  T.  312,  96  N. 
K.  933;  People  ex  rel.  N.  Y.  Central,  etc.,  Co.  t.  Qourley  (1910),  19S  N.  Y.  486,  92  N. 
E,  398,  afTg.  (1909),  135  App.  Dlv.  8«9.  120  N.  Y.  Supp.  200.' 

Yllloge  aaseesors,  in  assessing  taxable  fraBcblses  of  a  railroad  company  wbose 
road  runs  through  the  Tillage,  must  enter  In  their  asBeBsment  the  TBlaes  of  such 
franchisea  as  fixed  by  the  State  Board  of  Tax  Commissioners.  The  village  asses- 
sors bare  no  power  to  determine  the  value  of  such  franchisee  in  the  village. 
People  ex  rel.  N.  Y.  Cent  t  H.  R.  R.  R.  Co.  v.  Keno  (1908),  61  Misc.  345,  114  N.  Y. 
8app.  1094. 

Vet  earning  mle  of  valnatlon. — Franchises  are  rarely  sold.  It  thus  became  nec- 
essary for  the  taxing  officers  and  the  conrta  to  devise  a  rule  of  valuation.  The 
theory  of  tbe  net  earning  rule  Is  that  If  tbe  operator  of  a  franchise  earns  a  return 
over  and  above  a  fair  return  on  the  value  of  the  physical  property,  such  balance, 
when  capitalised  at  a  fair  rate,  represents  tbe  value  of  tbe  Intangible  special  fran- 
chlae.  The  rule  was  adopted  by  the  court  of  appeals  In  People  ex  rel.  Jamaica  Water 
Snpply  C:o.  V.  Tax  Comrs.  (1911),  196  N.  Y.  39,  89  N.  E.  581,  and  has  been  followed  In 
many  cases  since.  In  People  ex  rel.  Hudson  and  Manhattan  R.  R.  Co.  v.  Woodbury 
(1911),  203  N.  Y.  119,  130,  96  N.  E.  436,  the  court  said:  "It  Is  true  that  no  statute 
prsacribed  the  net  earning  rule  as  the  method  by  which  the  value  of  a  special  fran- 
chise is  to  be  computed,  nor  is  there  any  decision  of  the  courts  that  this  method  la  to 
be  exclusively  adopted.  It  Is  also  true  that  this  method  of  computation  Is  not  uni- 
versally applicable.  Nevertheless,  In  ordinary  csbob  it  Is  the  beet  practical  method 
that  the  taxing  officers  and  the  courts  have  as  yet  been  able  to  evolve."  In  People 
ex  rel.  Third  Ave.  R.  R.  Co.  v.  Comrs.  of  Taxes  (1913),  167  App.  Div.  730,  142  N. 
T.  Supp.  986,  afTd.  (1914),  212  N.  Y.  606,  106  N.  E.  326,  the  court  sold:  "1  am  of 
opinion  that  the  net  earning  rule  Is  presumptively  the  proper  rule  by  which  to  de- 
termine the  value  of  tbetr  special  fraDchlses  for  the  purpose  of  taxation."  The 
fact  tbat  the  application  ol  tbe  net  earning  rule  may  produce  no  valuation  of  the 
Intangible  franchise  does  not  Involve  Its  rejection.  Thus  tbe  court  said  In  People 
ex  rel.  Brooklyn  H.  R.  R.  Co.  v.  Tax  Comrs.  (1911),  146  App.  Dlv.  373,  131  N.  Y. 
Supp.  49,  aSd.  (1912),  204  N.  Y.  64S,  97  N.  D.  113;  "The  object  of  an  assessment  Is 
not  neceasarlly  to  produce  a  tax  upon  the  intangible  rights  but  Is  to  determine 
Snpp.  49,  alfd.  (1912),  204  N.  Y.  648,  97  N.  E.  113:  "The  object  of  an  assessment  Is 
quite  immaterial  for  the  purpose  of  fairness  whether  a  tax  on  the  intangible  part 
at  the  franchise  results  or  not.  If  there  is  no  value,  there  la  no  tax.  The  aaseea- 
Ing  board  and  the  courts  should  not  torture  facts  and  conditions  to  produce  a 
tax." 

Applleatlen  of  net  earning  rule  Is  laid  down  in  People  ex  ret  Jamaica  Water 
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Suppl;  Co.  T.  Tax  Comtnlralonere  <1909),  1S6  N.  Y.  39,  S9  N.  B.  ESI;  People  ei  ret. 
Manhattan  Rr.  Co.  v.  Woodbury  (1911),  203  N.  Y.  231,  96  N.  B.  420. 

In  determining  the  ralue  of  a  special  franchise  tinder  the  net  earnings  rule.  It 
iB  necesaarr  to  ascertain  the  groes  earnings,  the  gross  operating  expenses  deduct- 
ible therefrom,  as  well  ae  a  reasonable  return  on  the  portion  of  the  capital  InTeated 
In  tangible  property.  The  balance.  If  any,  capitalized  at  a  fair  rate,  represents  the 
value  of  the  special  franchise.  People  ex  rel.  Queens  County  Water  Co.  y.  Wood- 
bury (ISIl),  143  App.  Dlv.  618,  12S  N.  Y.  Snpp.  622,  affd.  (1911),  202  N.  Y.  619,  96 
N.  E.  1127  following  People  ex  rel.  Jamaica  W.  S.  (]<i.  r.  Tax  Commlsel oners  (1911), 
196  N.  Y.  39,  56.  89  N.  E.  ESI. 

The  manner  of  computing  the  value  of  a  special  franchise  Is  dependent  upon  the 
facts  and  circumstances  in  each  case.  Where  the  net  earnings  of  a  special  fran- 
chise can  be  computed  with  reasonable  certainty,  as  In  People  ex  rel.  Jamaica 
W.  S.  Co.  V.  Tax  Commissioners  (196  N.  Y.  39,  89  N.  B.  GSl),  an  assessment  thereof 
based  upon  a  computation  therefrom  la  approved  by  the  courts.  No  hard  and  fast 
rule  by  which  the  board  of  tax  commissioners  must  be  controlled  in  valuing  a  special 
franchise  for  the  purpose  of  taxation  has  been  adopted  by  the  Legislature  or  laid 
down  by  the  courts.  People  ex  rel.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  v.  Priest  (1912),  20« 
N.  Y.  274.  301,  99  N.  E.  547. 

In  ordinary  cases,  the  net  earnings  rule  Is  the  best  practical  method  that  the 
taxing  officers  and  the  courts  have  as  yet  been  able  to  evolve  In  order  to  arrive  at 
the  valuation  of  a  special  franchise.  The  term,  as  so  used,  means  what  is  left  of 
the  gross  earnings  produced  by  the  property  after  the  legitimate  costs,  expensea  and 
deductions  connected  with  and  arising  from  its  use  are  paid,  and  when  the  rule  is 
invoked  It  is  the  duty  of  the  courts  to  see  that  it  is  consistently  and  correctly 
applied  to  the  facts  of  each  case.  It  Is  proper  under  this  rule,  /Irit,  to  excluda 
from  the  Income  or  earnings  of  a  street  railway  company  the  rental  which  It 
received  from  cars  rented  to  subsidiary  companies;  aecond,  to  include  in  operating 
expenses  payments  by  such  a  corporation  for  percentages  of  gross  earnings  and 
for  car  licenses;  third,  salary  paid  to  a  receiver  is  properly  Included  In  such  ex- 
penses; fouTth,  the  sum  spent  for  the  ordinary  annual  expenses  for  maintenance, 
renewals  and  repairs  of  equipment,  machinery,  appliances  and  structures  should 
be  Included  in  the  annual  operating  expenses,  and  the  sum  sp^it  for  replacements 
thereof  should  not  be  so  Included,  but  should  be  deemed  Included  or  covered  in 
an  allowance  for  depreciation.  People  ex  rel.  Third  Ave.  R.  R,  Co.  v.  Tax  Com- 
mlBBloners  (1914),  212  N.  Y.  472^  106  N.  E.  3E5. 

Car  mileage  bssli  for  lervlcei  proper  charge. — An  assessment  for  a  special  fran- 
chise tax  on  a  trolley  railroad  made  under  the  net  earnings  rule  will  not  be  dis- 
turbed on  appeal  because  a  holding  company  controlling  the  railroad  charged  it, 
together  with  other  railroads,  tor  power  furnished,  for  management,  etc..  upon 
a  car  mileage  basis  pursuant  to  an  agreement,  where  ft  doee  not  appear  that  the 
railroad  is  paying  too  much  for  such  services.  People  ex  rel.  Brooklyn  H.  R,  R. 
Co.  T.  Tax  Comrs.  (1911),  148  App.  Div.  372,  131  N.  Y.  Supp.  49,  affd.  (1912).  204 
N.  Y.  648,  97  N,  B.  1113. 

Aeterve  fund. — In  assessing  a  special  franchise  tax  on  a  railroad  company  it 
should  be  allowed  the  expense  of  maintaining  a  fund  for  keeping  its  plant  and  ma- 
chinery in  a  good  and  efficient  condition,  and  to  Improve  its  machinery  In  the  future, 
If  the  sum  be  accumulated  in  good  faith  for  such  purpose  and  not  to  avoid  taxation. 
People  ex  rel.  Brooklyn  H.  R.  R.  Co.  v.  Tax  Comrs.  (19II),  146  App.  Div.  372,  131 
N.  Y.  Supp.  49,  affd.  (1912).  204  N.  Y.  648,  97  N.  B.  1113. 

Seprodsetlon  cost  of  tangible  property. — The  reproduction  cost  of  tangible  prop- 
erty which  Is  practically  Indestructible  and  nearly  new  may  be  considered  In  as- 
sessing a  franchise  tax.  In  determining  the  net  earnings  of  a  corporation  the 
amonnt  of  the  franchise  tax  paid  should  be  deducted;   so  also  moneys  paid  on 
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clBimB  tor  parsonal  Injurlea  sboald  be  deducted  from  the  eamlDEH  wbere  there 
1b  no  eridence  that  the  injuries  were  caased  by  the  use  ot  defectlre  mactalneiy  or 
tncooipeteDt  serraats  or  by  other  wrongful  or  negligent  acta.  The  talr  return  to 
which  tbe  company  la  entitled  ahould  be  determined  upon  the  actual  mouey  value 
ot  all  its  property,  tangible  and  intangible,  and  ahould  not  be  figured  upon  the 
tangible  property  only-  Where  the  eTtdence  does  not  show  what  would  be  a  fair 
return  apon  the  entire  money  value  ot  all  property  used  by  the  corporation,  the 
court  li  Jnstifled  In  fixing  the  rate  at  six  per  cent.  A  public  Berrice  corporation 
la  entitled  to  credit  for  a  reaaonable  sum  to  be  set  aside  each  year  for  the  final 
replacement  ol  its  equipment,  outside  ot  the  coat  of  annual  maintenance  and  re- 
pairs. People  ex  reL  3rd  Ave.  R.  R.  Co,  t.  Tax  Comrs.  (1909),  136  App.  DIt. 
166, 120  N.  Y.  Supp.  628,  aftd.  (1910),  198  N.  Y.  608,  02  N.  EL  1098. 

Taxation  of  oanal  of  a  water  power  oompaay. — Is  appraising  the  special  tran- 
cbises  of  a  power  company  for  the  maintenance  ot  Its  canal  across  public  streets, 
it  la  a  proper  rule  that  the  value  ot  the  canal  rights  in  the  streets  which  It  crosaee 
bears  the  same  relation  to  the  total  value  of  the  canal  as  the  length  ot  that  part 
ot  the  canal  in  the  streets  bears  to  Its  whole  length.  Bridges  at  street  crossings 
are  to  be  Included  as  part  of  the  canal  structure  in  determining  the  value  of  the 
banctUsee.  The  tact  that  the  company  is  compelled  to  procure  a  license  from  the 
•eeretary  ot  war  to  divert  water  from  a  navigable  river  for  the  supply  of  Its 
canal  doea  not  prevent  the  state  from  taxing  a  riparian  right.  People  ex  ret.  N. 
P.  H.  P.  k  M.  Ck>.  T.  Tax  Comrs.  (1909),  65  Misc.  213,  119  N.  Y.  Supp.  926,  aftd. 
(1910).  140  App.  Div.  SSI,  124  N.  T.  Supp.  1125,  aSd.  (1911),  202  N.  Y.  446.  96  N. 
E.764. 

Value  of  special  franchise  In  connection  with  surroundings.  Where  a  special 
franchise  relates  simply  to  a  point  or  portion  of  a  railroad  system  Its  value  to  the 
system  must  be  considered  in  connection  with  all  the  surroundings  and  facts  which 
aid  In  the  determination  of  such  value,  and  the  manner  ot  computing  its  value  ts 
dependent  upon  the  facts  and  circumstances  in  each  case.  People  ex  rel.  N.  Y.  C.  k 
H.  R.  R,  R.  Co.  V.  Prioet  (1812),  200  N.  Y.  274,  99  N.  E.  647. 

Xqaaliiatlon. — The  assessment  of  the  special  franchises  should  be  reduced  so  as  to 
equalise  It  with  other  aseessmente  fa  the  same  locality.  People  ex  rel.  D.,  L.  ft  W. 
R.  R  Co.  V.  Tax  Comrs.  (1909),  134  App.  Dlv.  765,  119  N.  Y.  Supp.  260;  People 
ei  rel.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.  v.  Priest  (1918),  206  N.  Y.  274,99  N.  B.  647. 

■eettoa  cited.— People  ex  rel  Western  N.  Y.  ft  P.  R.  Ck).  v.  Woodbury  (1909),  133 
App.  Dlv.  603,  117  N.  Y.  Supp.  676,  aSd.   (1911),  201  N.  Y.  632,  94  N.  E.  I09S. 

BeelsleiLi  in  other  itatei  prior  to  statnte  tn  this  state. — Bt.  Charles  R.  Co.  v.  Board 
ot  Assessors  (1898),  61  Ia  Ann.  469,  26  Bo.  90;  Crescent  City  R.  Co.  v.  Board  ot 
AMsssors  (1897),  61  La.  Ann.  335,  25  Bo.  311;  South  Covington  ft  C.  Bt  Ry.  Co.  v. 
Town  ot  Bellevue  ((X.  of  App.  Ky.  (1899).  49  S.  W.  23;  Paducah  St.  Ry.  Co.  v.  Mc- 
Cracken  Co.  (CL  ot  App.  Ky.)  (1899),  Id.  178;  Louisville  Tobacco  Warehouse  Co. 
T.  Commonwealth  (Ct.  of  App.  Ky.)  (1899),  Id.  10S9;  I,onls*llle  Ry.  Co.  v. 
Commonwealth  (Ct.  of  App.  Ky.  (1899),  Id.  484;  Louisville  Tobacco  Warehouse 
Co.  V.  Commonwealth  (Ct.  of  App.  Ky.)   (1S98),  48  Id.  420. 

Assessment  by  local  oOcera  on  dltFerent  basis  of  valuation  Is  no  ground  ot 
eomplalnt.  Louisville  Ry,  Co.  v.  (kimmon wealth  (Ct  of  App.  Ky.)  (1899),  49  S.  W. 
486. 

§  45-t.  Eeuing  on  ipeoial  franohiie  valnationa;  notice. — On  determining 
the  fall  and  actual  valoation  of  a  special  franchiae  and  tbe  rate  of  equal- 
ization thereof  the  tax  conuniasion  shall  immediately  give  notice  in  writ- 
ii^  to  the  person,  copartnership,  association  or  corporation  affected,  and 
to  each  city,  town  or  villas  in  which  such  special  franchise  is  subject  to  aa- 
Toi.  VIII— 7 
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sessment,  stating  in  substance  that  sach  determinations  have  been  made 
and  the  total  full  and  actual  valuation  and  the  rate  of  equalization  thereof 
in  each  city,  town  and  village,  and  that  the  commission  will  meet  at  its 
office  in  the  city  of  Albany  on  a  day  specified  in  aueh  notice,  to  hear  and 
determine  any  complaint  concerning  such  full  valuation  and  the  rate  of 
equalization.  Such  notice  must  be  served  at  least  ten  days  before  the 
day  fixed  for  the  hearing ;  and  it  may  be  served  on  a  copartnership,  asso- 
ciation or  corporation  by  mailing  a  copy  thereof  to  it  at  its  principal 
office  or  place  of  bnsiness  and  on  a  person,  either  personally  or  by  mailing 
it  to  him  at  his  place  of  bnsiness  or  last  known  place  of  residence.  In  a 
town  said  statement  shall  specify  the  total  amount  of  the  assessment  of 
such  special  franchise,  and  the  amount  thereof  in  any  village  or  villages 
therein.  Section  thirty-seven  of  this  chapter  applies  so  far  as  practicable 
to  a  hearing  by  the  tax  commission  under  this  section.  (Former  §  45-a, 
as  added  by  L.  1911,  ch.  804,  repealed  and  new  §  45-a,  added  by  L.  1916, 
cfc.  334.) 

Source. — Substitute  for  former  |i  45  and  45-a,  an  added  b^  L.  1911,  ch.  801. 
Under  tbe  former  eectione,  the  commlaslon  gave  two  hearings,  one  on  tentative 
valuation  and  a  second  on  Bnal  valuation  and  equaliutfon.  Under  this  section 
the  whole  subject  Is  disposed  of  at  one  hearing.  Section  46  was  derived  from 
former  Tax  L.  (L.  1896,  ch.  90S)  |  44,  as  added  by  L.  1S99,  ch.  712,  and  amended 
b7  U  1906,  ch.  458. 

§  45-b.  Special  frauohues;  determination  of  final  full  and  eqaalized  valn- 
ation. — After  hearing  complaints  as  to  such  valuation  and  rate  of  equaliza- 
tion of  the  special  franchise  the  commission  shall  fix  and  determine  the 
final  full  value  of  each  special  franchise  and  ascertain  the  final  rate  of 
equalization  and  equalize  the  final  full  value  of  each  special  franchise 
to  such  an  amonnt  as  in  its  judgment  will  place  the  special  franchise  on 
the  same  basis  as  the  assessment  of  other  real  property  in  the  city,  town 
or  village  in  which  the  special  franchise  is  located.  In  ascertaining  the 
basis  of  assessment  of  other  real  property  or  determining  the  final  full 
and  actual  valuation  of  a  special  franchise,  the  tax  commission  may,  in 
its  discretion,  take  testimony  and  hear  proof,  under  oath  or  otherwise, 
and  may  avail  itself  of  all  information  on  the  subject  appearing  of  record 
in  its  ofBee  and  all  information  which  it  may  acquire  in  the  discharge  of 
its  duties,  and  may  employ  its  experts,  agents  or  other  persons  in  procur- 
ing any  information  it  may  require  for  such  purpose.  {Added  hy  L. 
1916,  ek.  334.) 

SouToe.— Substitute  for  former  |  4B-a,  as  added  by  1..  1911,  ch.  804.  In  part,  revised 
to  conform  to  the  change  In  respect  of  hearings. 

§  48-0.  Certifloate  of  special  fnuichise  valiiatioiu  filed  with  localities. — 
After  determining  the  final  full  and  equalized  valuation  of  a  special  fran- 
chise the  tax  commission  shall  file  with  the  clerk  of  the  city,  town  or  village 
in  which  such  special  franchise  is  snbject  to  assessment,  a  written  statement 
duly  certified  by  die  secretary  of  the  commission  of  the  vtdnation  of  each 
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special  franchise  assessed  therein  as  finally  fixed  and  equalized.  In  a  town 
said  statement  shall  specify  the  total  amount  of  the  assessment  of  each 
Epedtl  franchise,  and  the  amount  thereof  in  any  village  or  villages  therein. 
Id  the  city  of  New  York  said  statement  shall  he  filed  with  the  department 
of  taxes  and  assessments.  Such  statement  shall  be  filed  with  the  clerk  of 
the  village  not  later  than  the  first  day  of  October  and  with  the  clerk  of  the 
eity,  or  the  department  of  taxes  and  assessmenta  in  the  city  of  New  York, 
not  later  than  thirty  days  before  the  final  completion,  verification  and 
filing  of  the  assessment-poU.  The  statement  of  special  franchise  valua- 
tions in  towns  shall  be  made  in  duplicate,  one  copy  to  be  filed  with  the 
town  clerk  not  later  than  August  first,  and  the  oth^r  copy  with  the  clerk 
of  the  board  of  supervisors  of  the  county  not  later  than  September  first. 

It  shall  he  the  duty  of  city,  town  and  village  clerks  within  five  days  after 
the  final  completion  and  filing  of  the  assessment-roll,  and  the  first  posting 
or  publication  of  the  notice  thereof  as  required  by  law  in  their  respective 
municipal  corporations  and  of  the  clerks  of  the  boards  of  supervisors  in 
eaci)  county  within  five  days  after  the  final  revision  of  the  assessment-roll 
and  the  annexation  of  the  warrant  thereto  to  furnish  the  tax  commission 
with  said  date  or  dates. 

Each  city  clerk  shall,  within  five  days  after  the  receipt  by  him  of  the 
statement  of  the  equalized  valuations  of  a  special  franchise  as  fixed  by  the 
tax  commission,  deliver  a  copy  of  such  statement  certified  by  him  to  the 
assessors  or  other  ofSeers  charged  with  the  duty  of  making  local  assessments 
in  said  city.  Each  town  clerk  shall,  within  five  days  after  the  receipt  by 
him  of  the  statement  of  equalized  valuations,  deliver  copies  of  such  state- 
ment certified  by  him  to  the  supervisor  of  the  town,  and  to  the  assessors  of 
the  town  for  which  the  assessments  have  been  made.  Each  village  clerk 
shall,  within  five  days  after  the  receipt  by  him  of  the  statement  of  equalized 
valnatious,  deliver  copies  of  such  statement  certified  by  him  to  the  assessors, 
if  any,  and  if  not  to  the  trustees  of  the  village  for  which  the  assessments 
have  been  made. 

The  final  equalized  valuation  of  every  special  franchise  in  a  city,  town 
or  village  as  so  fixed  and  determined  by  the  tax  commission  shall  be  entered 
by  the  assessors  or  other  ofBcers  thereof  in  the  proper  part  of  the  assessment- 
roll  before  the  final  revision  and  certification  of  such  roll  by  them  and  be- 
come a  part  thereof  with  the  same  force  and  effect  as  if  such  assessment 
had  been  originally  made  by  such  assessors.  (Added  by  L.  1916,  ck.  334, 
ond  amended  by  L.  1917,  ch.  488,  in  effect  May  15,  1917.) 

tnnt. — Former  f  46-a,  aa  added  b?  L.  1911,  ch.  SIM,  In  part.  The  amendment  of 
191T  added  the  second  paragrapb  and  the  next  to  the  last  Bent«ice. 

§  45-d.  Special  franchise;  certification  of  final  valuations  to  ownen. — 
The  tax  commission,  on  filing  said  statement  of  the  final  equalized  valua- 
tion of  a  special  franchise,  shall  give  to  the  person,  copartnership,  a.sso- 
ciation  or  corporation  affected  written  notice  thereof,  which  notice  shall 
omtaiu  a  statement  of  the  full  and  actual  value  of  auch  special  franchise 
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as  finally  fixed  and  determined  and  the  amount  to  which  it  has  been  equal- 
ized. In  a  town  said  statement  shall  specify  the  total  amount  of  the  as- 
sessment of  each  special  fran<!hiBe,  and  the  amount  thereof  in  any  village 
or  Tillages  therein.  Such  notice  may  be  served  on  a  copartnership,  asso- 
ciation or  corporation  affected  by  mailing  a  copy  thereof  to  it  at  its  prin- 
cipal office  or  place  of  business,  and  on  a  person  either  personally  or  by 
mailing  it  to  him  at  his  place  of  business  or  last  known  place  of  residenee. 
(Added  by  L.  1916,  cK  334.) 
Sonne.— Former  i  46-a.  as  ad^ed  by  U  1911,  ch.  804,  In  pftrt 

§  45-e.  Special  franchiie  aneaBmenti  lubjeot  to  aU  taxes. — The  final 
equalized  valuation  of  every  special  franchise  as  fixed  and  determined  by 
the  tax  commission  shall  be  the  assessed  valuation  on  which  all  taxes,  based 
on  such  special  franchise  for  state,  county,  city,  town,  village,  school, 
highway  or  other  district  purposes  shall  be  levied  for  the  ensuing  year. 
(Added  by  L.  1916,  c*.  334.) 
Sonroe. — ^Former  1  4G-a,  as  added  by  L.  1911,  ch.  804,  sub.  3. 

§  40-f.  InfOTmation  by  Io«al  offieen. — The  assessors  or  other  taxing 
officers,  or  other  local  officers  in  any  city,  town  or  village  or  district,  or 
any  state  or  county  officer,  shall  on  demand  furnish  to  the  tax  commis^on 
any  information  required  by  them  for  the  purpose  of  determining  the  full 
and  equalized  value  of  a  special  franchise. 

It  shall  be  the  duty  of  city,  town,  and  village  clerks  within  twenty  days 
after  the  taking  effect  of  any  law  changing  the  boundaries  of  their  re- 
spective municipal  corporations  to  furnish  the  tax  commission  with  a 
statement  giving  the  details  of  and  clearly  showing  said  changes.  Upon 
the  granting  of  any  franchise  to  use  the  streets,  highways,  public  places  or 
public  waters  by  the  proper  officers  of  any  city,  town  or  village,  it  shall  be 
the  duty  of  the  respective  clerks  of  said  municipalities  to  furnish  a  copy 
of  same  to  the  tax  commission.  (Added  hy  L.  1916,  ck.  334,  and  amended 
by  L.  1917,  eh.  37,  in  effect  March  9,  1917.) 
Sonroe.— Former  f  46-a,  as  added  bj  L.  1911,  ch.  804,  aub.  4. 
The  amendmeat  of  U17,  added  the  second  paragrapb. 

§  46.  Certiorari  to  review  asMwrnent. — An  assessment  of  a  special  fran- 
chise by  the  tax  commission  may  be  reviewed  in  the  manner  prescribed 
by  article  thirteen  of  this  chapter,  and  that  article  applies  so  far  as  prac- 
ticable to  such  an  assessment,  in  the  same  manner  and  with  the  same  force 
and  effect  as  if  the  assessment  had  been  made  by  local  assessors ;  a  petition 
for  a  writ  of  certiorari  to  review  the  assessment  in  a  city  or  village  must 
be  presented  within  fifteen  days  after  the  final  completion  and  filing  of 
the  assessment-roll,  and  the  first  posting  or  publication  of  the  notice 
thereof  as  required  by  law,  and  in  towns  within  thirty  days  after  the  final 
revision  of  the  roll  by  the  county  board  of  supervisors  and  the  annexation 
of  their  warrant  thereto.    Such  writ  must  run  to  and  be  answered  by  said 
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tax  commissioD  and  no  writ  of  certiorari  to  review  any  assessment  of  a 
special  franchise  shall  run  to  any  other  board  or  officer  unless  otherwise 
directed  by  the  court  or  jud^  granting  the  writ.  In  citi^  a  eopy  of  said 
writ  and  the  petition  for  same  shall  be  furnished  to  the  corporation  coun- 
sel or  other  law  officer.  An  adjudication  made  in  the  proceeding  insti- 
tuted by  such  writ  of  certiorari  shall  be  binding  upon  the  local  assessors 
and  any  ministerial  officer  who  perfomoB  any  duty  in  the  collection  of  the 
tates  levied  upon  said  assessment  in  the  same  manner  as  though  said  local 
assessors  or  officers  had  been  parties  to  the  proceeding.  (Ameitded  by 
L.  1911,  ek.  804,  md  L.  1916,  ck.  334.) 

learoe^-Former  Tax  Ij.  (L.  1896,  cli.  908)  |  46,  as  added  b?  I^  1899,  ch.  712, 
ud  amended  by  U  1900,  ch.  2G4. 

Ike  uaesdmeiit  of  1914  substltut«d  "tax  commlaalon"  for  "board." 

Content*  of  retatn. — The  writ  should  not  require  more  to  be  stated  In  the 
retain  than  is  provided  br  f  252  (now  292).  People  ex  reL  Buffalo  Oas  Co.  v. 
ComrB.  (190O),  6E  App.  Dlv.  186,  67  N.  Y.  Bnpp.  61. 

Id  whom  wilt  may  run. — This  eectloD  contemplates  that  In  reviewing  the  action 
ot  tlie  State  Board  of  Tax  CommlBelonera  In  asMealng  a  special  francblBe,  It  may 
be  neceoaary  to  have  before  the  court  the  record  of  such  board  and  the  court  Is 
consequently  permitted  to  direct  that  the  writ  ehall  run  to  such  board.  This 
■ectlon  does  not,  however,  anthorlze  the  court  to  direct  that  the  city  In  which  the 
Bpedal  tranchlee  Bought  to  be  taxed  1b  exercised,  ehall  be  made  a  party  to  the  writ. 
People  ex  rel.  Rochester  Telephone  Co.  v.  Priest  (1904),  96  App.  Div.  44,  88  N.  Y. 
Snpp.  11.    But  see  amendment  of  1906  to  f  46,  ante  (formerly  %  44). 

Ameadment  of  order  graatlng  wilti  local  auoHoni  ai  partial. — An  amendment  to 
■n  order  granting  a  writ  of  certiorari  under  thlB  section,  directing  that  it  shall 
ran  to  the  local  aeeeeeors  as  well  ea  to  the  state  board.  Is  unauthorized.  Local 
assessors  cannot  be  made  parties  for  the  mere  purpose  of  protecting  their  ofHclal 
reputations  or  repelling  reflections  constantly  paaaed  upon  them.  People  ex  reL 
Rocheeter  Telephone  Co.  v.  Priest  (1906).  181  N.  Y.  300,  73  N.  E.  1100,  revg.  (1906), 
101  App.  Dtv.  223.  91  N.  Y.  Supp.  1006. 

Where  writ  retnniable. — May  be  Issued  In  any  dlBtrlct  but  must  be  returnable 
in  the  third  Judicial  district  at  the  clerk's  ofllce  of  the  county  ot  Albany.  It  im- 
properly made  returnable  elsewhere,  it  should  not  be  quashed,  but  should  be 
unended.  People  ex  rel.  N.  Y.  C.  A  H.  R.  R.  It  Co.  v.  Priest  (1902),  169  N.  Y.  432, 
61  N.  E.  667.  modfg.  (1901),  63  App.  Dlv.  128.  71  N.  Y.  Supp.  S90. 

Waiver  of  time  for  flllng  petition. — No  officer  of  the  State  can  waive  the  Jurlsdio- 
tional  requirement  of  the  Tax  I<aw  that  a  petition  for  certiorari  to  review  a  tax 
asseeament  muBt  be  Sled  within  a  certain  time.  The  fact  that  an  Attorney-General 
hag,  U  some  former  time,  in  a  particular  case,  permitted  a  review  ot  an  assesflment 
where  the  writ  of  certiorari  was  allowed  after  the  expiration  ot  the  atatntory  time, 
does  not  establish  a  rule  binding  upon  the  Attorney-General's  ofllce  In  future  coses. 
There  li  no  authority  at  law  for  the  Issuing  of  a  writ  of  cerilorarl  to  review  an 
asseesment  where  the  petition  is  filed  several  years  after  the  assessment  la  made. 
People  to.  rel.  Central  Hudson  Oaa  ft  Blectrlc  Co.  v.  Woodbury  (1916),  171  App 
Div.  300. 167  N.  Y.  Snpp.  29. 

Deeisloai  ranerally. — People  ex  rel.  H.  ft  M.  R.  R.  Co.  v.  Tax  Commlssionere 
(1911).  143  App.  Dlv.  26,  127  N.  Y.  Supp.  918.  revd.  (1911),  203  N.  Y.  119,  96  N.  B. 
435;  People  ex  reL  Western  N.  Y.  ft  P.  R.  Co.  v.  Woodbury  (1909),  183  App.  Div, 
603, 117  N.  Y.  finpp.  S76,  alfd.  (1911),  201  N.  Y.  632,  94  N.  B.  1098. 
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§  «-a.    Effect  of  L.  1911,  oh.  SOi^Added  by  L.  1911,  eX,  875,  and  re- 
pealed hy  L.  1916,  ch.  334. 
Repealed  aa  temponuy. 

§  47.  Tax  conuniaBion  to  appear  by  ooniuel;  employment  of  ^»erta. — In 
any  proceeding  for  Uie  review  of  an  assessment  of  a  special  franchise  made 
by  the  state  board  of  tax  commiBsioners  or  the  tax  commlssioD,  said  tax  com- 
mission is  authorized  to  appear  by  counsel  to  be  designated  by  the  attorney- 
general.  The  attorney-general  or  such  counsel  may  employ  experts  and 
the  compensation  of  such  counsel  and  experts  and  their  necessary  and 
proper  expenses  and  disbursements,  incurred  or  made  in  such  proceeding, 
and  upon  any  appeal  therein,  shall  when  audited  and  allowed  as  are  other 
charges  against  such  tax  district,  be  a  charge  upon  the  tax  district  upon 
whose  rolls  appears  the  assessment  sou^t  to  be  reviewed.  Where,  in  one 
proceeding,  there  is  reviewed  the  assessment  of  a  special  franchise  in  more 
than  one  tax  district,  separate  accoants  shall  be  rendered  for  said  eosts, 
expenses  and  disbarsements  to  the  proper  officer  of  each  of  said  tax  dis- 
tricts and  audited  and  allowed  by  him  as  aforesaid.  For  the  purposes  of 
this  section,  the  city  of  New  York  shall  be  deemed  one  tax  district.  If 
provision  shall  not  have  been  made  for  the  payment  of  such  expense  in 
any  year,  then  the  officers  who  are  empowered  by  law  to  make  such  pro- 
visions in  any  county,  city,  town  or  other  political  subdivision  of  the  state, 
are  hereby  authorized  and  directed  to  raise  money  to  such  an  amonnt  aa 
may  be  necessary,  in  any  manner  provided  by  law  for  meeting  expenses 
in  anticipation  of  the  collection  of  taxes  and  to  pay  such  expense  there- 
from. The  amount  so  raised  shall  be  included  in  the  amount  to  be  raised 
by  tax  in  the  ensuing  year.  {Amended  hy  L.  1911,  ch.  471,  L.  1913,  ck.  134, 
and  L.  1916,  ch.  334.) 
Sovroe^Fonuer  Tax  L.  (L.  ISSG,  ch.  MS)  |  4G-a,  added  by  L.  1906,  ch.  155. 

§  48.  Dedaotion  from  ipeoial  franchiK  tax  for  local  purpoteB. — If,  when 
the  tax  assessed  on  any  special  franchise  is  due  and  payable  under  the 
provisions  of  law  applicable  to  the  city,  town  or  village  in  which  the  tangible 
property  is  located,  it  shall  appear  that  the  person,  copartnership,  associa- 
tion or  corporation  affected  has  paid  to  such  city,  town  or  village  for  its 
exclusive  use  within  the  next  preceding  year,  under  any  agreement  there- 
for, or  under  any  statute  requiring  the  same,  any  sum  based  upon  a  per- 
centage of  gross  earnings,  or  any  other  income,  or  any  license  fee,  or  any 
sum  of  money  on  account  of  such  special  franchise,  granted  to  or  possessed 
by  such  person,  copartnership,  association  or  corporation,  which  payment 
was  in  the_natare  of  a  tax,  ail  amounts  so  paid  for  the  exclusive  use  of 
such  city,  town  or  village  except  money  paid  or  expended  for  paving  or 
repairing  of  pavement  of  any  street,  highway  or  public  place,  and  except 
in  a  city  of  the  first  class  car  license  fees  or  tolls  paid  for  the  privil^e 
of  crossing  a  bri^e  owned  by  the  city,  shall  be  deducted  from  any  tax 
based  on  the  assessment  made  by  the  state  tax  commission  for  city,  town 
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OF  vill^e  purposes,  but  Dot  otherwise;  and  the  remainder  shall  be  the  tax 
on  such  special  franchise  payable  for  city,  town  or  village  purposes.  The 
chamberlain  or  treasurer  of  a  city,  the  treasurer  of  a  village,  the  supervisor 
of  a  town,  or  other  officer  to  whom  any  sum  is  paid  for  which  a  person, 
copartnership,  associatioa  or  corporation  is  entitled  to  credit  as  provided 
in  this  section,  shall,  not  less  than  five  nor  more  than  twenty  days  before 
a  tax  on  a  special  franchise  is  payable,  make  and  deliver  to  the  collector  or 
receiver  of  taxes  or  other  of&cer  authorized  to  receive  taxes  for  such  city, 
town  or  village,  his  certificate  showing  the  several  amounts  which  have  been 
paid  during  the  year  ending  on  the  day  of  the  date  of  the  certificate.  On 
the  receipt  of  such  certificate  the  collector,  receiver  or  other  officer  shall 
immediately  credit  on  the  tax-roll  to  the  person,  copartnership,  association 
or  corporation  affected  the  amount  stated  in  such  certificate,  on  any  tax 
levied  against  Bach  person,  copartnership,  association  or  corporation  on  an 
assessment  of  a  special  franchise  for  city,  town  or  village  purposes  only, 
bat  no  credit  shall  be  given  on  account  of  such  payment  or  certificate  in 
any  other  year,  nor  for  a  greater  sum  than  the  amount  of  the  special 
franchise  tax  for  city,  town  or  village  purposes,  for  the  current  year; 
and  he  shall  collect  and  receive  the  balance,  if  any,  of  such  tax  as  required 
by  law.  (Amended  by  L.  1916,  cA.  581,  and  L.  1917,  eh.  39,  in  effect 
March  9,  1917.) 

Sottrcc— Former  Tax  L.  (U  1896,  ch.  SOS)  t  48,  as  added  by  U  1899,  eta.  712. 

The  amendment  of  1916  added  the  ezceptton  as  to  car  Ucenee  feea  or  tolls  paid 
for  croBBlns  a  bridge  owned  by  the  city. 

The  amendmeat  of  1S17  changed  the  words  "state  board  of  tax  commfHslonera" 
to  "state  tax  connnisfllon." 

CoaatltnUoaaltty. — There  la  nothing  In  the  Federal  GonBtttutton  to  prevent  a 
Bt&te  from  granting  exemption  from  taxation,  and  a  deduction  of  annaal  payments, 
cMvered  by  ezietlng  contracte,  cannot  be  impugned.  People  es  rel.  Metropolitan 
Street  Ry.  Co.  T.  N.  T.  Btate  Tax  Comrs.  (1905),  199  U.  S.  1,  60  L.  ed.  66,  26  Sup. 
Ct-  70B,  aflg.  (1903),  174  N.  Y.  417,  67  N.  B.  69. 

Paymeat  in  natore  of  tax. — A.  percentage  of  gross  receipts  payable  to  a  city  by 
a  street  railroad  held  to  be  "In  the  nature  of  a  tax,"  and  deductable.  Heerwagen 
y.  CroMtown  St.  R.  H.  Co.  (1S04),  90  App.  Dlv.  276,  86  N.  T.  Supp.  218,  mod. 
(1904),  179  N.  Y.  99,  71  N.  E.  729.  The  section  fe  not  deelgned  to  proTlde  for  the 
deduction  of  lamp  taxea,  license  fees  and  taxes  for  the  maintenance  of  the  police  and 
Ore  departments  Imposed  upon  a  street  railroad.    Id. 

Dedaetlons;  what  are  allowable. — Special  franchlsas  are  to  be  assessed  at  their 
TBlne  without  dttninutton  tor  any  local  charges.  Such  charges  are  to  be  deducted 
from  the  tax  if  levied.  A  surface  railroad  which,  under  an  agreement,  paya  a  toll 
to  the  city  of  New  York  for  crossing  the  Brooklyn  bridge  Ih  entitled  to  have  the 
same  deducted  from  Its  franchise  tax  when  levied.  People  ex  rel.  Nassau  Electric 
R.  R.  Co.  v.  Grout  (1907),  119  App.  Div.  130,  103  N.  Y.  Supp.  976,  afTd.  (1907),  189 
N.  Y.  510,  81  N.  E.  1173. 

The  deduction  allowed  where  a  corporation  has  paid  the  mnulclpall^  a  per- 
centage of  gross  earnings  or  other  income  or  any  license  fee  or  any  sum  of  money 
on  account  of  such  special  franchise,  where  the  payment  Is  In  the  nature  of  a  tax, 
can.  be  made  only  tor  payments  which  have  been  made  in  money;  and  the  fact  that 
the  municipality  Is  entitled  to  space  In  the  corporation  subway  tree  of  charge  can- 
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not  be  taken  Into  conelderation.  Mattw  of  ConaoUdated  Tdegrapb  A  EL  Subway 
Co.  T.  MetB  (1907),  119  App,  DfT.  835,  104  N.  T.  Snpp.  932,  affd.  (1907),  189  N. 
Y.  649,  82  N.  B.  1126. 

The  ligbt  of  a  railway  company,  not  In  connection  with  Its  tanslble  property, 
but  given  sol^y  b;  a  contract  to  operate  cars  orer  a  bridge  on  tracks  owned  by 
a  city,  does  not  constitute  a  special  trancldse  within  ttae  meaning  of  sabdiTlalon 
3  of  section  2  of  the  Tax  Law,  and  payments  made  by  snch  company  to  tbe  city 
under  Its  contract,  not  being  shown  to  have  been  In  tbe  nature  of  a  tax,  cannot 
be  credited  on  tbe  franchise  tax  by  virtue  of  section  48  of  the  Tax  Iaw.  Uatter 
of  New  York  Railways  Co.  v.  Prendergast  (1916),  172  App,  Dlv.  128,  158  N.  Y. 
Supp.  237. 

Ifotlce  of  propoied  tale  for  tax  Hens  on  special  fnmahtaei  nnder  Greater  Vew 
York  Charter. — Where  ttae  notice  glToi  of  ttae  proposed  sale  for  tax  liens  on  special 
franchises  specifies  ttae  amount  of  ttae  tax  appearing  to  be  due  upon  ttae  books  of 
ttae  collector  of  assessments  and  arrears,  bnt  falls  to  give  credit  for  amoouts  shown 
by  the  books  of  the  collector  of  city  rerenue  to  have  been  received  on  account  of 
percentages  of  gross  earnings  and  other  payments  for  which  ttae  corporations 
owning  special  franctaises  were  entitled  to  credit  under  ttals  section,  ttae  notice 
was  insufficient  and  a  sale  ttaereunder  staonld  be  restrained.  Gnaranty  Trust  Co. 
T.  Moynataan  (1909).  65  Hlsc.  623,  122  N.  Y.  Bupp.  869. 

Credit  for  rami  paid  to  a  city  pursuant  to  ordinance  allowed.  People  ^  reL 
N.  Y.,  Westctaester  ft  B.  R.  Co.  t.  Hyde  (1911),  143  App.  Div.  321,  128  N.  Y.  Snpp. 
116.  affd.   (1913),  304  N.  Y.  666,  97  N.  B.  111*. 

Waiver. — The  provisions  of  this  section  may  be  waived  by  a  street  railway  com- 
pany. City  of  Ithaca  v.  Ithaca  Street  R.  Co.  (1911),  145  App.  Div.  676.  130  N.  T. 
Supp.  369. 

Kot  retroactive. — The  purpose  of  the  legislature  in  allowing  deductions  under 
section  46  (now  section  48)  of  the  Tax  Law  (Cons.  Laws,  eta.  60)  (»i  ttae  payment 
of  the  tax  on  special  franchises  was  to  prevent  Inequality  in  taxation  as  between 
street  railway  corporations  which  were  required  to  make  such  payments,  embracing 
ttae  corporations  which  have  received  grants  of  late  yean,  and  those  corporations 
which  were  not  required  to  make  such  payments  and  embracing  most  of  the  older 
corporations,  and  It  should  not  be  construed  as  retroactive. 

The  first  tax  on  a  special  franchise  In  the  city  of  New  York  pursuant  to  the 
Special  Franchise  Act  became  due  and  payable  on  the  first  Monday  of  October, 
1900.  which  In  that  year  was  the  first  day  of  the  month.  The  plainUS  paid  during 
the  year  preceding  October  1.  1900.  amounts  computed  on  Its  gross  earnings  for 
the  year  ending  September  30,  1899.  Held,  that  the  contention  that  such  amounts 
should  have  been  deducted  from  the  special  franchise  tax  due  and  payable  on 
the  1st  of  October,  1900,  by  reason  of  the  provisions  of  section  46,  cannot  be  sus- 
tained. New  York  Railways  C!o.  v.  City  of  New  York  (1916),  218  N.  Y.  483,  113 
N.  B.  501,  aUg.  (1914).  104  App.  Dlv.  871.  148  N.  Y.  Supp.  949. 

§  49.  Tax  on  ipecial  fruuduie  not  to  affect  other  taxes.- — The  imposition 
or  payment  of  a  tax  on  a  special  franchise  as  provided  in  this  chapter 
shall  not  relieve  any  association,  copartnership  or  corporation  from  the 
payment  of  any  organization  tax  or  franchise  tax  or  any  other  tax  other- 
wise imposed  by  article  nine  of  this  chapter,  or  by  any  other  proviBion  of 
law;  but  tangible  property  situated  in,  upon,  under  or  above  any  street, 
highway,  public  place  or  public  waters,  subject  to  tax  as  special  franchise 
as  described  in  subdivision  six  of  section  two,  shall  not  be  taxable  except 
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npon  the  asseflsment  made  aa  herein  provided  by  the  tax  commission. 
[Armded  by  L.  1916,  ch.  334.) 
BciiM^Former  Tu  U  (U  lgB6,  ch.  90S)  t  47,  as  added  bj  L.  1S99,  ch.  712. 
Ike  aaeadmnit  of  1918  changed  the  flret  dauH  to  read  as  above.     It  lormn'l]' 
iMd  "payment  of  a  special  IranchiBS  tax." 

hutlMi  of  lleenie  feci. — License  fees  do  not  stand  as  an  equivalent  for  prop- 
«nr  tuee  BO  as,  la  the  absence  of  a  stipulation  In  respect  to  tbem,  to  relieve  the 
WWAj  from  liability  to  ordinary  taxation;  the  failure  of  the  statute  to  Indicate 
t  mstboi  for  ascertaining  the  value  of  the'  intangible  property  In  the  spedal  tran- 
eftlH  Is  not  a  failure  of  due  process  of  law,  for  this  statute  must  be  construed  to  be 
a  put  of  the  general  Tax  Law  wherein  a  method  Is  furnished.  People  ex  reL 
Broofalyn  City  R.  R.  Co.  v.  N,  T.  (1906),  199  U.  S.  48.  50  K  ed.  79,  25  Sup.  Ct.  713, 
tBg.  (1903).  174  N.  Y.  417,  87  N.  B.  89. 

Eenedy  for  Improper  aMetiiBent — The  act  of  local  aBsesson  In  Inclndlns  the  prop- 
erty covered  by  a  special  franchise  assessment  Is  In  violation  of  the  express  pro- 
visions of  this  section;  and  the  remedy  of  the  corporation  taxed  Is  not  by  a  pn^ 
ceedlng  against  the  state  board  of  tax  commissioners  but  by  a  proceeding  against 
toeh  local  assesson.  People  ex  rel.  N.  P.  H.  P.  ft  M.  Co.  v.  Tax  Comrs.  (1909),  BB 
Mlw^  113,  119  N.  y.  Supp.  926,  affd.  (1910).  140  App.  DIv.  SSI,  124  N.  T.  8upp.  IIZB. 
aid.  (IBU),  202  N.  Y.  446,  95  N.  B.  754. 
LmsI  Miesion  may  not  assess  as  real  estate  tangible  property  of  a  oompany 
e  as  part  of  Its  special  franchise.    RepL  of  Atty.  Oenl.  (1914)  327. 


EftlTAIJZATIOH  OT  ASSBSSKEirT  AXB  LETT  OV  TAX. 

1  50.    Equalization  by  board  of  supervisors. 
GO-a.    Exclusion  of  shares  of  stock  of  banks  and  banking  associations. 
SI.    Appointment  of  commlBBt oners  of  equallxatlon. 
St.    Bxamlnatlon  of  valuations. 
63.    R^^rt  to  supervisors. 
54.    Description  of  real  property. 

65.  Review  ot  ssseesmentB  against  nonresident  owners  of  rents  reserred. 
B5«.    Errors  In  assessment  rolls. 

66.  Correction  of  errors  by  board  of  supervlBors. 

60-a.    Correction  of  assessments,  and  returning  and  refunding  of  erroneous 


it  of  property  Illegally  a 

5S.  Levy  of  tax  by  supervisors. 

59.  Tax-roll  and  collector's  warrant. 

60.  Statement  of  taxes  npon  certain  corporations  by  clerk  of  supervisors, 
CL  Statement  of  valuation  to  be  forwarded  to  tax  commission. 

62.  Abstract  of  warrant  to  be  furnished  county  treasurer. 

68.  Errors  In  roll  to  be  corrected.    (Rep.  by  L.  1916,  ch.  323.) 

64.  StcOlstfcs  of  taxation,  revenue  and  debt 

§  50.  Equalisation  by  board  of  rapemion. — 1.  The  board  of  miper- 
visors  of  each  county  in  this  state,  at  its  annual  meeting,  shall  examine 
the  assessment-rolls  of  the  several  tax  districts  in  the  county,  for  the  pur- 
pose of  ascertaining  whether  the  valuations  in  one  tax  district  hear  a  just 
reUtion  to  the  valuations  in  all  the  tax  districts  in  the  county;  and  the 
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board  m&y  increase  or  diminisb  the  aggregate  tralnatiooa  of  real  estate  in 
any  tax  district,  in  accordance  with  the  following  eqnalization  rule.  First, 
the  ratio  or  percentage  which  the  assessed  value  of  the  real  property  in  each 
district  bears  to  its  full  value  shall  be  established  by  the  board  upon  proper 
inquiry  and  investigation  conducted  by  it  and  shall  be  stated  in  a  resolu- 
tion by  the  board  after  such  inquiry  and  investigation.  Second,  from  such 
ratio  or  percentage  values,  the  board  shall  then  determine  the  aggregate  full 
value  of  all  real  property  of  each  tax  district  by  dividing  the  assessed  valne 
thereof  by  the  ratio  or  percentage  value  as  ascertained  and  fixed  for  that 
district.  Third,  the  average  rate  of  assessment  of  the  real  property  in 
the  county  shall  then  be  determined  by  dividing  the  a^regate  assessed 
value  of  the  real  property  in  all  the  tax  districts  by  the  aggregate  full  value 
thereof  as  ascertained  in  the  manner  aforesaid.  Fourth,  the  true  equalized 
value  for  each  tax  district  shall  then  be  determined  by  multiplying  the 
full  value  of  such  real  property  in  that  tax  district  by  the  average  rate  of 
assessment  for  the  county.  Fifth,  deduct  from  or  add  to  the  assessed  value 
of  the  several  tax  districts  the  difference  between  the  assessed  value  and  the 
ec[^ualized  v&Iue  as  so  ascertained  so  that  the  amount  which  the  respective 
tax  districts  are  increased  or  diminished  from  the  assessed  value  will  be 
shown,  and  the  total  assessed  value  for  the  county,  except  as  provided  in 
subdivision  two  of  this  section,  will  not  be  increased  or  diminished.  Any 
written  or  documentary  evidence  upon  which  the  percentages  for  the  sev- 
eral tax  districts  are  determined  by  the  board  shall  be  preserved  and  an 
abstract  of  the  same  published  with  the  table  of  rates  in  the  proceedings 
of  the  board  of  supervisors.  The  table  of  such  percentages,  employed  in 
making  the  equalization,  shall  be  furnished  by  the  clerk  of  said  board  to 
the  tax  commission  and  shall  also  be  published  in  the  report  of  the  tax 
commission. 

2.  The  board  of  supervisors  in  any  county  of  the  state  shall  when  ex- 
amining the  assessment-rolls  of  the  several  tax  districts  of  the  county,  as 
above  provided,  exclude  from  the  tax  rolls  of  said  districts,  to  be  prepared 
by  said  board,  such  parcels  of  real  property  as  have  been  struck  down  to 
the  county  at  a  tax  sale  and  not  redeemed  as  provided  in  section  one  hun- 
dred and  fifty-two  of  this  chapter.  The  county  treasurer  shall  annually 
between  the  date  of  the  tax  sale  and  the  first  day  of  December  next  suc- 
ceeding, prepare  and  submit  to  the  board  of  supervisors  a  list  of  all  such 
lands  so  struck  down  to  the  county  in  any  year  and  still  remainii^  unre- 
deemed. No  such  properties  shall  be  so  excluded  from  said  tax  rolls  except 
by  a  resolution  of  said  board  adopted  at  an  annual  meeting  by  a  vote  of 
a  majority  of  the  members  thereof.  Whenever  such  real  property  is  so 
excluded  from  the  tax  rolls  by  the  board,  the  total  of  the  assessed  valua- 
tions of  the  real  estate  of  the  several  tax  districts,  as  the  same  appear  on 
the  completed  tax  rolls,  shall  be  the  aggregate  valuation  of  the  taxable  real 
estate  in  the  county.  (Amended  by  L.  1911,  ch.  801.  L.  1914,  ch.  397,  and 
L.  1916,  ck.  323,  5  26.) 
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S««i«e.— Former  Tax  L.  (L.  1896,  ch.  BOB)  1  60,  as  amended  by  U  1906,  ch.  447; 
orlglnaUr  rerlsad  from  R.  S.,  pt.  1,  cli.  13,  Ut.  2,  f  31. 

KeftKBoe. — Equalization  ot  taxable  real  property  In  scbool  district  situated  In 
two  or  more  towna,  Edncatlon  Law,  i  414. 
The  ■■endMent  of  1B08  added  the  second  subdlTlsion. 
The  uendment  of  IBll  prescribed  the  rule  ot  equalization  In  subd.  1. 
The  uendment  ot  1S14  extended  subd.  2  to  apply  to  all  counties.    It  formerly 
aiqtiled  onl7  to  a  county  more  tban  56  and  less  than  60  thousand. 

Tke  smendment  of  1916  cbanged  "state  board  of  tax  commies  loners"  to  "tax  com- 
mlBiiOQ."  and  also  omitted  the  following  sentence  from  subd.  1:  "In  no  instance, 
except  as  provided  In  Bubdlvlslon  two  ot  this  section,  shall  the  board  cbange  the 
igKregate  valuations  ot  all  the  tax  districts  from  the  t^gregate  valuation  thereof 
■s  made  by  the  assessors." 

Application. — The  rule  required  by  section  60  ot  the  Tax  Law,  as  amended  by 
chapter  801  of  the  Laws  ot  1911,  to  be  followed  by  a  county  board  of  supervlsore 
In  eqoaUElng  the  valuations  of  real  estate  In  the  various  tax  districts  ot  the  county. 
Is  not  controlling  upon  commlsslonerB  ot  equalization  of  the  county  appointed  by 
the  board  ot  supervisors  pursuant  to  section  51  of  the  Tax  Law.  Rept.  of  Atty. 
Genl.  (1912)  546. 

Special  franchise  Bssessments,  ss  equalized  under  the  provisions  ot  chapter  804 
of  the  Laws  of  1911,  shall  not  be  eliminated  from  consideration  by  boards  of  super- 
Tlsora  or  commlaslonere  of  eq&allzatiou  appointed  by  them  when  equalizing  assessed 
valnes  punnant  to  sections  EO-53  of  the  Tax  Law.  Kept,  of  Atty.  Qenl.  (1912) 
497. 

Special  notlee  UAneoessary. — The  taxpayer  must  be  presumed  to  have  knowledge 
ot  the  provlsionB  of  public  statutee,  and  as  time  and  place  for  meetings  of  boards 
of  supervisors  are  llxed  by  statute  and  occur  at  stated  perlode,  It  must  be  pre- 
sumed that  the  legislature  Intended  such  notice  of  the  time  and  place  for  the 
hearing  of  dissatisfied  taxpayers  to  be  adequate  notice  of  the  opportunity  to  be 
heard.    People  v.  Turner  (1889),  117  N.  Y.  227,  22  N.  E.  1022. 

Jadlelal  character  of  dnty. — The  duty  of  the  board  of  supervisors  is  of  a  Judicial 
character,  and  it  they  have  acquired  Jurisdiction  any  error  in  their  Judgment  or 
mistake  in  their  conclusions  can  be  asserted  only  In  some  direct  proceeding  for  a 
review.  Mayor,  etc.,  ot  N.  T.  v.  Davenport  (1883),  92  N.  Y.  604;  Bellinger  v. 
Gray  (1873)  El  N.  Y.  810. 

Sat;  oannot  be  delegated,  but  must  be  performed  by  the  board  as  snch.  Bel- 
linger V.  Gray   (1873).  61  N.  Y.  610. 

Kauter  of  eqnallxatlon. — See  People  ex  rel.  Mayor,  etc.,  t.  McCarthy  (1886),  102  N. 
Y.  631;  Newman  v.  Supervisors  of  Livingston  Cktunty  (1870),  1  Lans.  476,  affd. 
(1871).  46  N.  Y.  678;  Bradley  v.  Ward  (1874),  68  N.  Y.  401. 

What  are  errors  under  seettan. — An  alleged  error  committed  by  the  board  ot 
supervisors  In  failing  to  include  In  the  aggregate  valuation  of  the  property  of  the 
county  the  valuation  ot  bank  stock  Is  not  an  error  under  this  section.  E^rrors  In 
theae  respects  alone  are  made,  by  |  175,  the  subject  of  review  on  an  appeal  to  the 
state  board.  People  ex  rel.  Hunt  v.  PHeet  (1904),  90  App.  Div.  620,  86  N.  Y.  Supp. 
481,  affd.  (1906),  180  N.  Y.  632,  72  N.  E.  1149. 

§  604.  Exolwdon  of  ihaiM  of  itook  of  banki  and  banking  anooiatioiu. — 
In  fixing  the  aggregate  valuation  of  a  tax  district  for  the  purpose  of  equal- 
izing the  valuations  between  the  several  tax  districts  within  a  county,  the 
board  of  supervisors  or  commissioaers  of  equalization  of  such  county  shall 
not  include  the  shares  of  stock  of  banks  or  banking  associations  assessed  in 
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Bach  tax  district  pursuant  to  article  two  of  this  chapter.     (Added  by  L. 
1916,  ch.  249.) 

§  51.  Appointment  ti  commitnonen  of  equJinttioiL — The  board  of  aa- 
pervisors  of  any  county  of  the  state  may  by  the  concurring  vote  of  a  ma- 
jority of  all  the  supervisors  elected  to  such  board,  resolve  to  appoint 
three  persons  to  be  commissioners  of  equalization  of  snch  county.  They 
shall  thereupon  appoint  such  commissioners,  two  of  whom  shall  be  resi- 
dents of  such  county  and  not  members  of  the  board  of  supervisors,  and 
the  third  commissioner  shall  not  be  a  resident  of  or  a  taxpayer  in  sueh 
county,  but  shall  reside  in  the  judicial  district  in  which  such  county  is 
situated.  If  there  be  one  or  more  cities  in  such  county  one  of  such  com- 
missioners shall  be  a  resident  of  such  city  or  cities  and  one  shall  be  a 
resident  of  the  towns  in  such  county  outside  of  such  city  or  cities.  The 
commissioner  appointed  from  such  city  or  cities  shall  be  named  by  the 
supervisors  representing  such  city  or  cities,  and  the  commissioner  ap- 
pointed from  the  towns  outside  of  such  city  or  cities  shall  be  named  by 
the  supervisors  represenUng  such  towns.  Both  such  conmiissioners,  in- 
dnding  the  third  eommissioner  appointed  from  the  judicial  district  outside 
of  such  county,  shall  be  confirmed  by  a  two-thirds  vote  of  all  the  members 
of  the  board  of  supervisors.  If,  after  such  board  has  resolved  to  appoint 
such  commissioners  of  equalization,  they  are  unable  to  agree  upon  the 
commissioners  to  be  appointed  as  provided  by  this  section,  and  such  com- 
missioners are  not  appointed  before  the  first  day  of  July,  succeeding  the 
time  when  such  resolution  was  adopted,  the  clerk  of  sueh  board  shall  apply 
to  the  county  judge  of  such  county  certifying  to  him  the  fact  that  snch 
resolution  was  adopted  and  such  commissioners  have  not  been  appointed 
pursuant  thereto,  and  such  county  judge  shall  appoint  the  commissions^ 
subject  to  the  provisions  of  this  section  relating  to  their  places  of  resi- 
dence. The  term  of  ofBce  of  each  snch  commissioner  shall  be  three  years. 
Not  more  than  one  commissioner  shall  reside  in  the  same  town  or  city, 
and  if  a  eommissioner  remove  to  a  town  or  city  in  which  another  c(Hn- 
missioner  resides,  the  office  of  the  commissioner  so  removing  shall  thereon 
become  vacant.  Such  appointments  shall  be  so  made  that  not  more  than 
a  majority  of  the  commissioners  belong  to  the  same  political  party,  and 
the  other  eommissioner  shall  be  chosen  from  the  other  political  party 
polling  in  such  county  at  the  last  general  election  either  the  highest  or 
the  next  highest  number  of  votes.  If  the  office  of  any  commissioner  be- 
come vacant  before  the  expiration  of  bis  term,  such  vacancy  shall  be 
filled,  for  the  unexpired  term,  by  the  appointment  of  a  person  of  the  same 
political  faith  as  his  predecessor  at  the  time  of  his  appointment.  Each 
eommissioner  shall  be  paid  by  the  county  for  his  services,  a  sum  to  be 
fixed  by  the  board  of  supervisors,  not  exceeding  the  rate  of  four  dollars 
per  day,  for  the  time  necessarily  sjid  actually  occupied  in  the  performance 
of  lus  duties,  and  his  necessary  and  reasonable  expenses  incurred  while 
absent  from  his  home  in  the  discharge  of  his  duties,  hut  the  total  amount 


Digitized 


b,  Google 


L.  1S09,  eb.  62.  Bqaallzatlon  of  Bssessment  and  levy  of  tax.  ||  52-54. 

paid  to  any  commissioner  for  bis  services  and  expenses  in  any  one  year 
shall  not  exceed  three  htmdred  dollars. 
Bonne.— U  1896,  cli.  820,  '|  1. 

S  58.  Examination  of  Tslsationa. — ^Between  the  first  day  of  September 
and  the  time  of  the  annaal  meeting  of  the  board  of  sapervisors  in  each 
year,  the  commissioners  shall  examine  the  assessment-rolls  of  the  several 
towns  in  their  county  and  shall  visit  each  town  therein  once  in  each  alter- 
nate year  between  saeh  dates,  or  once  in  each  year  when  deemed  necesaary 
hf  than,  for  tho  purpose  of  ascertainii^  whether  the  valuations  in  one  town 
or  ward  bear  a  just  relation  to  the  valuations  in  all  the  towns  and  wards 
in  the  eoonty,  and  they  may  increase  or  diminish  the  aggregate  valuations 
of  real  estate  in  any  town  or  ward  by  adding  or  deducting  such  sura  upon 
Uie  hnndred  in  accordance  with  the  role  of  equalization  specified  in  section 
fifty  of  this  chapter,  as  may,  in  their  opinion,  be  necessary  to  produce  a  just 
relation  between  all  the  valuations  of  real  estate  in  the  county,  but  they 
shall  in  no  instance  reduce  the  aggregate  valuations  of  all  the  towns  and 
wards  below  the  aggregate  valuations  thereof  as  made  by  the  assessors. 
{Amended  iy  L.  1916,  ck.  323,  §  27.) 

8oBroe_L.  1896,  ch.  820,  |  2,  as  amended  by  L.  1904,  cb.  165. 

Tke  anendnwBt  of  1SI8  omitted  a  provision  that  In  case  of  vacancy  a  commlBsloner 
appointed  for  the  unexpired  term  shall  be  of  same  political  faith  as  his  predecesEor. 

§  S3.  Beport  to  ssperviMrs. — On  or  before  the  tenth  day  of  the  annual 
meeting  of  the  board  of  supervisors  in  each  year  the  commissioners  shall 
file  with  the  clerk  of  such  board  of  supervisors  their  report  of  the  equalized 
valuations  of  real  estate,  signed  by  a  majority  of  such  commissioners,  and 
the  same  shall  be  binding  and  conclusive  on  such  board  of  sapervisors  as 
on  equalization  of  the  assessments  of  real  estate  for  such  year. 

The  table  of  percentages  and  an  abstract  of  the  evidence  upon  which  the 
percentages  are  determined  shall  be  published  in  tlie  proceedii^  of  the 
board  of  supervisors  and  a  certified  copy  of  the  percentages  and  evidence 
fnnushed  tJie  tax  commission.  {Amended  by  L.  1916,  ch.  323,  §  28,  and 
L.  1917,  ch.  92,  Ml  effect  March  26,  1917.) 

Boaree^L.  1896,  ch.  820,  f  3. 

The  AMendmeat  of  1917  cbansed  "fourth"  to  "tenth"  In  first  sentence. 

§  54.  Deioription  of  real  property. — The  board  of  supervisors  of  each 
eoonty,  at  its  annual  meeting,  shall  examine  the  assessment-rolls  of  the 
several  tax  districts,  and  shall  make  such  changes  in  the  descriptions  of 
real  property  as  may  be  necessary  to  render  such  descriptions  sufficiently 
definite  for  the  purposes  of  collection  of  taxes  by  sale  thereof.  If  a  sufll- 
dently  definite  description  cannot  be  obtained  during  the  session,  the 
board  shall  cause  the  same  to  be  obtained  for  the  next  annual  session,  and 
the  property  shall  not  be  taxed  until  such  description  is  obtained,  and 
Bhall  then  be  taxed  for  the  year  so  omitted,  in  the  manner  provided  for 
taxing  omitted  lands.     {Amended  by  L.  1911,  ch.  315.) 
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Source. — Former  Tax  L.  (L.  1896,  ch.  908)  |  51;  originally  rerlsed  from  R.  S., 
pt.  1,  ch.  13,  tit.  2,  I  32. 

Keference. — Taxation  of  omitted  lands,  |  34,  ante. 

Tlie  amendment  of  1911  struck  out  the  words  "of  nonresidents"  after  "real  prop- 
erty" In  flrst  sentence,  to  conform  to  amendment  of  I  21  abolishing  dbittnctlon  In 
method  of  asseesment. 

§  56.  Beview  of  aueumenti  against  nonmident  uwnen  of  renti  re- 
served.— ^If  an  assessment  of  taxable  rents  shall  have  been  made  against  any 
person  in  an;  tax  district  of  which  he  is  not  an  actual  resident,  the 
board  of  sapervisors  of  the  county  shall  have  the  same  power  and  authority 
in  all  respects,  and  it  shall  be  its  duty  to  correct  such  asaessments  as  to 
the  valuation  of  such  rents  and  as  to  the  gross  amount  for  which  such 
persons  shall  be  assessed  therefor,  as  the  assessors  of  a  tax  district  have 
as  to  the  assessment  of  personal  property  of  an  actual  resident  of  such 
tax  district.  The  board  may  reduce  the  amount  of  any  such  assessment, 
if  necessary,  to  make  such  assessment  just  when  compared  with  the  other 
assessments  of  property  upon  such  roll. 

Source. — Former  Tax  L.  (L.  18BE,  ch.  908)  f  52;  originally  roTlsed  from  !>.  1868, 
ch.  357. 

Power  tame  ai  aMessori.^The  power  of  correction  conferred  upon  the  board  of 
saperrleoTB  hy  L.aws  1858,  ch.  367,  |  1,  In  the  case  of  a  nonresident  taxpayer 
assessed  upon  rents  reserved.  Is  the  same  which  the  assessors  have  tn  the  case  of  a 
resident  of  the  town,  and  no  other  or  greater.  People  ex  ret.  Youmans  t.  Super- 
Ttoors  of  DeUware  (1875),  60  N.  Y.  381. 

Failure  to  specify  araonat  reHrred. — An  asBessment  upon  rents  reserred  by 
various  leases  upon  the  whole  of  a  patent  of  land  without  specifying  the  amount 
reserved  upon  each  lease,  or  any  of  the  leases,  and  against  "John  Kortrlght  and 
other  legal  betrs  of  the  late  John  Kortrlght,  deceaaed,  or  their  heirs  or  asatgns," 
the  John  Kortrlght  first  named  being  also  dead  at  the  time  of  tlie  assessment, — 
held  void,  being  defective  In  not  specifying  the  persons  assessed,  as  in  the  case  of 
any  personal  estate,  and  In  not  specifying  each  rent  aBsesBed.  Youmans  v.  Super- 
vieors  of  Delaware  (1873),  47  How,  Pr.  25. 

Eitoppel. — Payment  of  an  assessment  erroneously  made  In  each  of  several  suc- 
cessive years, — held  no  estoppel  upon  contesting  it  in  a  subsequent  one.  Cruger  T. 
Dougherty  (1870),  43  N.  Y.  107. 

Talld  assessment. — Where  rents  accruing  under  perpetual  leasee  had  beML  aasesaed 
to  a  person  not  the  owner,  and  upon  petition  the  same  property  was  put  upon  tbe 
roll  of  the  following  year,  assessed  to  the  owner,  and  a  tax  levied  for  the  preceding 
year, — held,  that  such  aseessisent  was  legal  and  valid.  Overing  t.  Foote  (1871),  43 
N.  Y.  290. 

Held,  also,  that  the  entry  of  such  assessment  on  or  after  August  15th,  and  after 
notice  gtven  that  the  roll  was  completed,  did  not  Inralldate  the  aeseaement     Id- 

§  BS-a.  Erron  in  asBeBsment-rolls. — ^An  error  in  the  description  of  a 
parcel  or  portion  of  real  property  shall  not  invalidate  the  assessment 
against  such  parcel  or  portion,  if  such  description  is  sofficiently  accurate  to 
identify  the  parcel  or  portion.  The  entry  of  the  name  of  the  owner,  last 
known  owner  or  reputed  owner  of  a  separate  parcel  or  portion  of  real 
property  shall  not  be  regarded  as  part  of  snoli  assessment,  but  merely  aa  an 
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lid  to  identify  audi  parcel  upon  the  roll.  (Former  §  63,  as  amended  by 
1. 1911,  cfc.  315,  reTutmbered  and  amended  by  L.  191G,  ch.  323,  §  29.) 

kine.— Former  Tax  L.  (L  .  1896,  ch.  908)  !  60,  aa  added  by  L.  1902,  cb.  ITl. 

Kefeienoes. — Correction  ol  aaaeasment-roll  by  asaeasoFS,  |  38,  ante;  Insertlns 
nnltted  property,  |  34.    See  note«  to  following  aectlon. 

the  unendment  of  1911  changed  tbe  iectlon  throughout  to  conform  to  the  change 
En  mstLod  of  asseeslng  real  property,  viz.:  the  abolition  of  the  distinction  between 
mldoit  and  nonresident. 

The  Mnendment  of  1918  omitted  a  proTlalon  that  If  the  name  of  a  resident  owner 
hi  eon«ctly  entered  on  the  roll  he  shall  be  personally  liable  for  the  tax,  such 
prarUion  being  traueferred  to  |  71.  post. 

Inor  In  or  ommlHion  of  namn  of  owiera. — ^This  section  and  section  9  of  the  Tax 
Id*  eonetnied  together  evince  a  legislative  Intent  to  place  the  burden  of  a  tax 
DpoB  the  real  property  iteelf  and  to  make  the  name  of  the  person  to  whom  it  is 
sMosed  secondary  and  merely  for  the  purpose  of  Identlflcatlon.  Smith  t.  Ruesell 
(1916),  172  App.  DlT.  793,  1S9  N.  T.  Supp.  169,  aOg.  (1915),  91  Hlec.  278,  154  N.  T. 
Sapp.  632. 

Though,  In  the  aseeeament  of  real  estate  for  taxes,  the  use  of  the  name  of  only  one 
of  Mveral  tenanta  In  common  In  connection  with  the  equivalent  term  "and  others"  la 
ui  error  In  the  name  of  the  owners  It  doee  not  affect  the  validity  of  the  ossevament, 
that  contingency  being  provided  tor  by  section  63  (now  |  56-a.)  of  the  Tax  Law, 
Mctlon  9  of  which  declarea  that  the  aaaeaament  "shall  be  deemed  aa  against  the  real 
property  Itself  and  that  It  "aball  be  holden  and  liable  to  aale  for  any  tax  levied 
upon  IL"  Where  property  known  aa  210  North  Clinton  street  and  listed  on  a  well- 
known,  duly  authenticated  map  in  general  uae  and  filed  In  the  county  clerk's  olDce 
u  block  147  was  conveyed  as  block  146,  reference  being  had  to  another  map,  and 
Oie  usesson  In  using  the  term  "block  147,  No.  210  North  Clinton  street"  did  not 
rel«T  to  any  map,  the  aeaeMment  la  valid  even  though  the  names  of  the  owners,  all 
of  whom  were  nonresidents,  did  not  appear  on  the  aaaesament-rotl.  Sheldon  v.  Rua- 
hU  (1»E).  91  Miac.  278,  164  N.  T.  Supp.  632,  alld.  (1916),  172  App.  Dlv.  793,  169 
N.  T.  Supp.  169. 

S  56.  Gorrection  of  tmn  by  board  of  Boperviaon. — ^If  it  shall  be  made 
to  appear  to  the  board  of  supervisors  of  any  county,  upon  the  verified  peti- 
tion of  the  assessors  of  any  tax  district : 

First.  That  any  property  taxable  therein  has,  by  any  mistake  in  tran- 
wribing  or  copying  the  asses8ment>ro!l  of  the  preceding  year,  been  placed 
on  the  assessment'roll  delivered  to  the  supervisor  at  a  valuation  less  tiian 
Uiat  actually  appearing  upon  the  original  roll  signed  by  the  assessors,  such 
Iwird  shall  insert  in  the  assessment-roll  of  the  current  year  an  assessment 
of  the  property  upon  the  valuation  equal  to  the  difference  between  the 
utnal  valuation  made  by  the  assessors  and  the  amount  at  which,  by  such 
'^intake,  the  property  was  placed  upon  the  roll  of  the  preceding  year,  and 
tu  the  same  at  the  rate  per  centum  imposed  upon  property  in  such  tax 
Sirtriet  in  the  year  in  which  the  mistake  occurred. 

Second.  That  any  taxable  property  therein  has  been  omitted  from  the 
•Wttment-roU  of  the  preceding  year,  such  board  shall  place  the  same  on 
tiw  roll  of  the  current  year  at  ita  valuation  for  the  preceding  year,  to  be 
filed  by  the  assessors  in  their  petition,  and  shall  tax  the  same  at  the  rate  per 
eentnm  of  the  preceding  year. 
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Third.  That  taxable  property  has  been  omitted  from  the  a88esffliieat> 
roll  for  the  current  year,  such  board  shall  place  the  same  thereon  at  a  valu- 
ation to  be  fixed  by  the  assessors  in  their  petition,  and  shall  tax  the  same  at 
the  rate  per  centum  of  the  current  year. 

Fourth.  That  on  assessment  of  the  shares  of  stock  of  a  bank  or  banking 
asaoeiatioQ,  as  provided  in  article  two  of  the  tax  law,  has  been  omitted  or 
erroneously  made  for  the  current  year,  such  board  shall  place  the  same 
thereon  at  a  valuation  to  be  fixed  by  the  assessors  in  their  petition  and  shall 
tax  the  same  at  the  rate  provided  in  article  two. 

A  copy  of  the  petition  under  the  second,  third  or  fourth  subdivision  of 
this  section,  with  a  notice  of  Uie  presentation  thereof  to  the  board  of  super- 
visors, shall  be  served  personally  on  the  person  or  corporation  allied  to  be 
liable  to  taxation  for  the  property  omitted  from  the  assessment-roll,  at  least 
ten  days  before  the  meeting  of  the  board  of  supervisors ;  and  the  board  of 
supervisors  shall  take  no  action  on  such  petition,  unless  proof  of  the  per- 
sonal service  of  such  petition  and  notice  be  made  to  them  by  affidavit.  The 
board  of  supervisors  shall  give  to  the  person  alleged  to  be  liable  to  taxation 
for  such  property  an  opportunity  to  be  heard,  and  on  such  hearing  and 
review  the  board  of  supervisors  shall  have,  as  to  snch  omitted  property,  all 
the  powers  of  the  assessors  of  a  tax  district  in  reviewing  and  correcting  the 
assessment-roll.  The  whole  amount  of  tax  levied  upon  land  or  property 
omitted  in  the  tax  levy  of  the  preceding  year  shall  be  deducted  from  the 
a^regate  of  taxation  to  be  levied  on  the  tax  district  for  the  current  year 
before  such  tax  is  levied.     (Amended  by  L.  1916.  eh.  323,  §  30.) 

Bonroe.— Former  Tax  L.  (L.  1S96,  cb.  908)  |  53;  orlglnallr  rerlsed  from  L.  ISeE, 
ch.  453,  li  2-4,  aa  amended  by  L.  18S8,  ch.  675.  The  paragraph  requiring  aerrlce 
of  notice  Is  new. 

Heferenoei.^^llorrectlon  of  clerical  or  otber  errors  Id  asMflsmente  or  retarm 
bj  town  offlcers,  County  Law,  |  16,  which  should  be  conalderod  In  connection  with 
this  section.  Refund  of  taxes.  Id.  See  also  preceding  Bectlon  and  H  34,  38.  As 
to  correction  of  mistakes  and  omissions  In  school  tax  lists,  see  Education  Law,  |  313. 

The  amendment  of  191fl  added  subd.  4. 

Powers  of  luperrlson  under  L.  1866,  ch.  453,  from  which  tbls  section  was  rerlsed, 
considered.    Marsh  v.  Bowen  (1881),  12  Abb.  N.  C.  1. 

§  56-a.  Correction  of  asieumenti,  and  retuniin^  and  refunding  of  errone- 
OTU  taxea, — The  board  of  supervisors  of  any  county  may  correct  any  mani- 
fest clerical  or  other  error  in  any  assessment  or  returns  made  by  any  one 
or  more  town  officers  to  such  board,  or  which  may,  or  shall  have  properly 
come  before  such  board  for  its  action,  confirmation  or  review ;  and  cause 
to  be  refunded  to  any  person  the  amount  collected  from  him  of  any  tax  er- 
roneously or  improperly  assessed  or  levied,  and  upon  the  order  of  the 
county  court,  it  shall  refund  any  such  tax.  In  raising  the  amount  so  re- 
funded, or  necessary  to  supply  the  deficiency  caused  by  the  correction  of 
any  error  in  such  asses^nent,  such  board  shall,  in  the  same  or  next  ensuing 
tax-levy,  adjust  and  apportion  such  amount  upon  the  property  of  the  sev- 
eral towns  and  wards  of  the  county  as  shall  be  just,  taking  into  considera- 
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tioB  the  portion  of  the  Btate,  cortnty,  town  and  ward  included  therein,  and 
the  extent  to  which  auch  town  or  ward  has  been  benefited  thereby.  Sneh 
board  shall  ascertain,  .fix  and  determine  the  amount  which  any  person  or 
corporation  is  eqnitably  entitled  to  receive  back  from  any  town  for  taxes 
paid  while  the  boundary  line  between  towns  was  in  dispute  and  cause  the 
same  to  be  levied  and  collected.  (Added  by  L.  1916.  ck.  323,  §  31.) 
Vote. — Reenacta  the  Bubstance  of  County  L.,  |  16,  which,  however.  Is  not  repealed. 

§  57.  SeasKMinent  of  property  illegally  asseued. — Whenever  by  the 
final  judgment  of  a  court  of  competent  jurisdiction,  it  appears  to  the 
t>oard  of  supervisors  that  any  property  liable  to  taxation  in  any  year  was 
erroneoasly  or  illegally  assessed,  and  that  by  reason  of  such  erroneous 
or  illegal  assessment,  such  property  did  not  become  subject  to  taxation 
for  such  year,  the  board  shall  place  the  same  on  the  roll  of  the  current 
year  at  the  valuation  thereof,  if  any,  fixed  by  the  assessors  for  such  pre- 
ceding year;  and  in  case  no  valuation  was  fixed  by  the  assessors,  such 
property  shall  be  assessed  by  the  board  at  such  valuation  as  they  may 
determine  for  the  precedii^  year.  Before  fixing  such  valuation,  the  board 
of  supervisors  shall  ^ve  to  the  owners  of  such  property,  at  the  time  of 
the  assessment  by  the  board,  a  notice  of  at  least  five  days  and  an  oppor- 
tnnity  to  be  heard,  and  on  such  hearing,  the  board  shall  have,  as  to  such 
property,  all  the  powers  of  tiie  assessors  of  a  tax  district  in  reviewing 
and  correcting  an  assesEonent-roU.  Such  property  shall  be  taxed  at  the 
rate  per  centum  of  such  preceding  year.  The  whole  amount  of  tax  on 
property  levied  in  pursuance  of  this  section  shall  be  deducted  from  the 
a^l^regat«  of  taxation  to  be  levied  on  the  tax  district  for  the  current  year, 
before  such  tax  is  levied. 

Soaroe. — Former  Tax  L.  (L.  189S,  ch.  908)  1  64,  where  the  section  wu  new. 

AppUcktlon. — As  to  whether  this  section  Is  applicable  to  Weetcheeter  county.  In 
view  of  the  proTtslons  of  Laws  1S74,  ch.  61l>,  as  amended  b?  Laws  18TT,  cb.  163, 
autborizinK  the  saperrlsors  of  that  count7  to  reassees  taxes  erroneouslr  collected 
was  dlecnssed  In  Matter  of  DonglaH  v.  Supervisors  (1902),  6S  App.  Dlv.  296,  74  N.  Y. 
Snpp.  144.  rerd.  (1902),  172  N.  Y.  309,  66  N.  B.  162. 

This  section  does  not  applr  to  vllla^  assesaon.  People  ex  rel.  Qlen  Head  Realty 
Co.  V.  Qarland  (1911),  72  Hlsc.  413,  131  N.  Y.  Supp.  180. 

SeaMMuaent  in  Hassan  eonnty  may  be  made  where  lands  had  been  theretofore 
Illegally  assessed  In  Queens  county  from  which  Nassau  county  was  taken.  This 
section  does  not  violate  any  conatltntlonal  provlefons.  People  ex  rel.  Powell  v. 
Supervisors  (1907),  54  Misc.  333,  106  N.  T.  Snpp.  1006. 

§  88.  Levy  of  tax  by  saperviiors. — The  board  of  supervisors  of  each 
county  shall,  at  its  annual  meeting,  levy  the  taxes  for  the  county,  including 
the  state  tax,  upon  the  valuations  as  equalized  by  it  and  estimate  and  set 
down  in  a  separate  column  in  the  assessment-roll  of  each  tax  district 
therein,  opposite  the  sums  set  down  as  the  valuation  of  real  and  personal 
property  die  sum  to  be  paid  as  a  tax  thereon,  including  the  state  tax,  as 
fixed  by  the  comptroller.  Such  assessment-roll  shall,  when  the  warrant  is 
annexed  thereto,  become  the  tax-roll  of  the  tax  district,  and  a  copy  thereof 
Vol  VIII— 8  /-  >  r 
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shall  be  delivered  to  the  proper  supervisor,  who  shall  deliver  it  to  the  clerk 
of  the  proper  city  or  town  to  be  kept  by  him  for  its  use.  (Amended  by  L. 
1916,  ck.  323,  §  32.) 

Bonree. — ^Former  Trz  L.  <L.  1896,  ch.  90S)  |  65;  orlglnallr  rerltied  from  R.  S., 
pt  1,  ch.  13,  Ut.  2,  f  i  33-3S,  I  16.'  as  amended  by  L.  1S57,  ch.  456;  U  1846.  cb.  327. 
g  2,  aa  amended  by  L.  1873,  cb.  809;  L.  18G9,  ch.  313,  I  9,  bb  amended  by  U  1874, 
ch.  361. 

Befennoe*.— County  cbargee  generally.  See  County  Iaw.  |f  240,  242.  Town 
chargea  generally.  Town  Law,  |  170. 

Tbe  amendment  of  1918  omitted  after  "penonal  property"  the  words  "or  property 
of  Incorporated  companlea  or  of  tbe  taxable  rents  reserved." 

Haiiiier  of  levyliiK  tax. — Tb«  board  ta  required  to  estimate  and  set  down  In  a 
fifth  (now.  separate)  column,  opposite  to  tbe  valuations,  tbe  respective  auma  In 
dollars  and  cents,  rejecting  tbe  fractions  of  a  cent,  to  be  paid  aa  a  tax  tbereon. 
Newman  v.  Superrlaora  of  Llvingaton  (1870).  1  Lana.  476.  aifd.  (1871).  46  N.  Y. 
676;  People  v.  Hagadora  (1887).  104  N.  T.  616.  10  N.  E.  891. 

Affidavit  of  aueuon  must  be  attached  to  roll.  In  order  to  give  supervisors  Juris- 
diction to  levy  tax.  Bradley  v.  Ward  (1ST4),  68  K.  Y.  401;  Van  Rensselaer  v. 
Wbltbeck  (I8B2),  7  N.  Y.  617;  Westfall  v.  Preston  (1872).  49  N.  Y.  349. 

Boll  ittoomplete  until  tax  li  entered. — Bellinger  v.  Gray  (1873).  61  N.  Y.  610{ 
People  V.  Hagadom  (18S7).  104  N.  Y.  616,  10  N.  E.  891;  Nehasane  Park  Assoc  v. 
Uoyd  (1896).  7  App.  Dlv.  359.  40  N.  Y.  Supp.  68;  Village  of  Upper  Nyack  v.  Jewett 
(1903),  86  App.  Dlv.  264,  83  N.  Y.  Supp.  838,  aJfd.  (1906),  181  N.  Y.  614,  73  N.  E. 
1133. 

Extending  line. — The  process  of  ascertaining  the  amount  of  the  tax  by  multl- 
plying  the  aaaeased  value  by  the  rate  and  setting  it  down  in  tbe  column,  la  the 
extending  of  the  line  mentioned  In  |  23  of  the  County  Law.  Pearsall  v.  Brower 
(1907),  120  App.  Dlv.  684,  106  N.  Y.  Supp.  207. 

§  B9.  Tftx-roll  and  collector'!  viwrrant. — On  or  before  December  first  in 
each  year,  or  such  date  as  may  be  designated  by  a  resolution  of  the  board 
of  supervisors  of  any  county,  not  embracing  a  portion  of  the  forest  pire- 
serve,  not  later,  however,  than  the  first  day  of  February  in  each  year,  the 
board  of  supervisors  shall  annex  to  the  tax-roll  a  warrant  under  the  seal 
of  the  county,  signed  by  the  chairman  and  clerk  of  the  board,  commanding 
the  collector  of  each  tax  district  to  whom  the  same  is  directed  to  collect  from 
the  several  persons  named  in  said  tax-roll  the  several  sums  mentioned  in 
the  last  column  thereof,  opposite  their  respective  names,  except  taxes  upon 
the  shares  of  stock  of  banks  and  banking  associationn,  on  or  before  the  first 
day  of  the  following  February,  where  the  same  is  annexed  on  or  before  the 
first  of  December,  in  each  year,  as  above  provided.  But  where,  however, 
the  time  of  annexing  the  same  and  performing  the  several  duties  herein 
imposed  is  deferred  to  a  later  date  by  resolution  as  aforesaid,  then  on  or 
before  the  first  day  of  May,  following  the  said  later  date,  and  further  com- 
manding him  to  pay  over  on  or  before  the  said  first  day  of  February  or 
first  day  of  May,  as  the  case  may  be,  if  he  be  a  collector  of  a  city  or  a  divi- 
sion thereof,  all  moneys  so  collected  appearing  on  said  roll  to  the  treasurer 
of  the  county,  or  if  he  be  a  collector  of  a  town : 

1.     To  the  supervisor  of  the  town,  all  the  moneys  levied  therein  for  tie 


d  by  Google 


Ij.1909.c1i.  62.  Bquallzfttlon  ot  aaaeMmeot  and  leTj'  of  tax.  |  69. 

support  of  highways  and  bridges,  moneys  to  be  expended  by  overseers  of 
Uie  poor  for  the  support  of  the  poor  and  moneys  to  defray  any  other  town 
expenses  or  chaises. 

2.  To  the  treasurer  of  the  county,  the  residue  of  the  money  so  to  be 
collected. 

If  the  law  shall  direct  the  taxes  levied  for  any  locality  for  special  pur- 
pose in  a  city  or  town  to  be  paid  to  any  person  or  officer  other  than  those 
named  in  this  section,  the  warrant  shall  be  varied  so  as  to  conform  to  such 
direction.  The  warrant  shall  authorize  the  collector  to  levy  such  taxes 
by  distress  and  sale,  in  case  of  nonpayment  The  corrected  assessment-roll, 
or  a  fair  copy  thereof,  shall  be  delivered  by  the  board  of  supervisors  to  the 
collector  of  the  tax  district  on  or  lief  ore  December  first,  in  each  year,  unless 
another  date  is  designated  by  the  board  of  supervisors  in  the  manner  above 
specified,  then  in  that  event,  on  or  before  such  date  so  designated.  {Amend- 
ed by  L.  1916,  ch.  323,  §  33.) 

Boaree.— Former  Tax  U  (L.  1S96,  cb.  908)  |  66.  as  amended  hj  L.  1901,  chs.  1G8 
and  B60;  L.  190S,  cb.  308;  originally  revised  from  R.  S.,  pt.  I,  ch.  13,  tit  2,  ||  36, 
87,  3$. 

Eefereneet. — Tax  list  and  varrant  for  collectlo)!  of  Bcbool  taxes,  EMncatlon  Law, 
if  420-123.    Warrant  to  village  tax  collector.  Village  Law,  |  114. 

Tlie  amendment  by  L.  IMl,  cb.  168.  provided  tbat  the  roll  might  be  under  the 
seal  of  the  county  "or  ot  tbe  board  of  supervlBors,"  bat  the  provision  was  omitted 
tram  the  later  amendatory  act  of  the  same  year. 

The  amendnieut  of  1908  permits  the  board  to  extend  time  for  delivery  of  warrant. 

The  uneBdment  of  ISIS  required  all  tbe  town  moneys  to  be  paid  to  tbe  supervisor. 
Formerly  required  highway  moneys  and  poor  moneys  to  be  paid  to  commissioners  ol 
highways  and  overseers  of  poor. 

I«wi  1897,  eh.  4,  taking  effect  January  28,  1897,  lagallzed  warrants  Issued  there- 
tofore, but  defectively  sealed. 

lorm  of  warrant.— See  Bellinger  v.  Gray  (1878),  61  N.  T.  610;  People  ex  rel. 
Martin  V.  Brown  (1875),  56  Id.  180. 

Delivery  of  roll  and  warrant. — Requirement  as  to  time  Is  directory.  Bradley  v. 
Ward  (1874),  68  N.  Y.  401;  Supervisors  of  Osw^o  v.  BetU  (1889),  26  N.  Y.  St  Rep. 
860,  6  N.  Y.  Supp.  934.  But  a  delivery  of  warrant  to  a  receiver  of  taxes  after  the 
return  day  has  passed  gives  blm  no  right  to  collect  tbe  taxes.  Matter  of  Long 
(1899),   40  App.  DIv.  162,  57  N.  Y.   Supp.  929. 

(tn«il-Judlelal  duties  of  board  In  relation  to  tbe  completion  and  delivery  of  the 
roll  and  warrant  cannot  be  delegated,  but  merely  clerical  dutiee  may.  People  v. 
Hsgadom  (1886),  36  Hun  310,  affd.  (XSST),  104  N.  Y.  616,  10  N.  E.  891;  Bellinger  v. 
Gray  (1873),  61  N.  Y.  610;  Bradley  v.  Ward  (1874),  68  N.  Y.  401;  Colman  v.  Bhattuck 
(I87S).  G2  N.  Y.  348;  First  Nat.  Bank  v.  Waters  (1881),  7  Fed.  Rep.  162;  Nehasane 
Park  Assoc,  v.  Lloyd  (1898),  7  App.  Dlv.  369,  40  N.  Y.  Supp.  68;  Village  of  Upper 
Nyack  v.  Jewett  (1903),  86  App.  Dlv.  264,  83  N.  T.  Supp.  838,  alfd.  (1905),  181  N.  Y. 
514,   73  N.  B.  1133. 

ProtectloiL  of  warrant. — See  cases  cited  under  J  71. 

Bxpenie  of  eoiiy  of  tax-roll. — Preparation  of  a  copy  of  tbe  tax-roll  for  delivery  to 
the  collector  of  taxes,  If  the  supervisors  do  not  use  the  original  tax-roll  for  sucb  pur> 
pose,  may  be  paid  (or  at  "one-half  the  compensation  authorised  for  making  a 
copy  of  the  assessment  and  tax  rolls,"  as  provided  by  section  23  ot  the  County  L. 
Opinion  ot  Atty.  (3enL  '(1916),  9  SUU  Dept  Rep.  428. 
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§  60.    Statement  of  taxe*  upon  oertain  eorporatioiu  b^  dtf  k  of  mperriaon. 

— The  clerk  of  each  board  of  saperrisora  shall,  witliin  five  days  after  the 
tax  wairaot  is  completed,  deliver  to  the  county  treasurer  a  stat«ineut  sfaow- 
ing  the  namea,  valnation  of  property  and  the  amotuit  of  tax  of  every  rail- 
road corporation  and  telegraph,  telephone  and  electric  light  line  and  gas 
company  including  a  company  engt^ed  in  the  huaineSB  of  supplying  nat- 
ural gas  in  each  tax  district  in  the  county,  and  on  refusal  or  neglect  so  to 
do,  shall  forfeit  to  the  county  the  sum  of  one  hundred  dollars,  to  be  sued 
for  by  the  district  or  county  attorney  in  the  name  of  the  county.  (Amended 
by  L.  1913,  eh.  556,  and  L.  1916,  ck.  323,  §  34.) 

Sovroe. — Former  Tax  L.  (U  1896,  cb.  908}  i  67;  originally  revised  from  L.  IS92, 
cb.  686,  I  S3.  The  section  was  not  repealed  hy  the  Tax  Law,  and  has  been  re- 
enacted  OB  f  63  of  I<.  Id09,  cb.  16  (tbe  new  County  Law). 

B«feTenee. — Statwnents  to  bo  filed  by  railroad,  telegraph,  telephone  and  electric 
light  corporatlona  with  clerks  ot  boards  of  flnperrlBors.    County  Law,  |  63. 

The  amendment  of  ISIS  Included  gas  companlee. 

The  Amendment  of  1918  added  "or  county"  before  "attomey"  In  last  clanee. 

The  value  of  bonk  stock  ahould  be  "returned."  Atty.  Oenl.  Opln.,  5  State  Dep. 
Rep.  471  (1916);  bnt  see  amendment  of  1916. 

§  61.  Statement  of  valnatioii  to  be  forwarded  to  tax  commiitioii. — The 
clerk  of  each  board  of  supervisors  shall,  on  or  before  tie  second  Monday 
in  December,  transmit  to  the  tax  commission  in  the  form  to  be  prescribed 
by  it  a  certificate  or  return  of  the  a^regate  assessed  and  equalized  valua- 
tion of  the  real  and  personal  estate  in  each  tax  district  as  the  valuation  of 
such  real  estate  has  been  corrected  by  such  board,  and  the  amount  of  tax 
assessed  thereon  for  special  district,  town,  city,  county  uid  state  purposes. 
Also  the  a^regate  assessed  valuation  of  bank  stock  and  other  personal 
property  exclusive  of  bank  stock  classified  as  follows: 

1.  Property  of  resident  natural  persons  assessed  pursuant  to  section 
twenty-one. 

2.  Property  held  by  agents,  trusteeg,  guardians,  executors  or  adminis- 
trators, assessed  pursuant  to  sections  eight  and  thirty-three. 

3.  Property  of  domestic  corporations  assessed  pursuant  to  section 
twelve. 

4.  Property  of  nonresident  natural  persons  assessed  pursuant  to  sub- 
division one  of  section  seven. 

5.  Property  of  nonresident  natural  persons  assessed  pursuant  to  sub- 
division two  of  section  seven. 

6.  Property  of  foreign  corporations  assessed  pursuant  to  section  seven. 
In  the  city  of  New  York  such  report  shall  be  made  by  tbe  department 
of  taxes  and  assessments. 

The  tax  commis^on  shall  certify  to  the  comptroller,  on  his  request, 
before  tiie  thirty-first  of  December  in  each  year,  such  extracts  or  items, 
from  the  returns  above  mentioned,  as  he  may  desire.  (Amended  by  L. 
1911,  ch.  118,  and  L.  1916,  cK  823,  §  35.) 
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L.UI)9,cti.62.  Bqualliatlon  of  uBeaament  and  levy  of  tax.  H  62-64. 

Some.— Former  Tax  L.  (U  1896,  ch.  908)  S  58,  aa  amended  by  L.  IBOS,  cb.  807; 
orlxliLally  rarUod  from  R.  8.,  pt  1,  ch.  13,  tit  2,  f  34;  tit.  4,  |  16. 

Kefnenoe. — False  Btatementa  relative  to  taxes.  Penal  Law,  1  2321. 

The  imeBduont  of  1911  required  the  statement  to  be  In  the  form  prescribed  b7 
the  state  board. 

The  sBendBent  of  1816  changed  "ntat«  beard"  to  "tax  commlBslon." 

§  ffi.  Abatraot  of  warrant  to  be  fnmiilied  aonaty  treaiorer. — On  or  before 
the  first  day  of  December  in  each  year,  the  clerk  of  liie  board  of  saper- 
visoiB  shall  transmit  to  the  treasurer  of  the  county  an  abstract  of  the  tax- 
rolls,  stating  the  names  of  the  collectors,  the  amount  of  money  which  each 
is  to  collect,  the  purpose  for  which  it  is  to  be  collected,  and  the  persons  to 
whom  and  the  time  when  it  is  to  be  paid.  The  county  treasurer,  on  receiv- 
ing such  account,  shall  charge  to  each  collector  the  amount  to  be  collected 
by  him.     {Amended  by  L.  1916,  eh.  323,  §  36.) 

Boaroe. — ^Former  Tax  L>.  (L.  1896,  ch.  908)  |  S9;  orlglnallr  revtsed  from  S.  8., 
pt  1,  ch.  13,  tit.  2,  f  38. 

The  amesdmest  of  1816  changed  "twentieth"  to  "flret"  day  of  December. 

§  63.  Errors  in  asBesiment-rolIi. — Renumbered  §  55-a  and  amended  by 
L.  1916,  ch.  323,  §  29.    See  §  55-a. 

§  S4.  Statistin  of  taxation,  revenue  and  debt. — The  comptroller  shall  col- 
lect in  such  detail  as  may  be  desirable  statistical  information  relative  to 
the  assessment  and  collection  of  taxes  and  other  revenue  of  the  municipal- 
ities within  the  state,  and  of  the  extent  and  character  of  the  indebtedness 
of  the  several  municipalities,  and  of  the  provisions  and  operation  of  sink- 
ing funds  for  the  extinction  of  such  indebtedness.  It  shall  be  the  duty  of 
all  taxing  officials  and  financial  officers  of  any  municipality  to  furnish 
all  information  requested  by  the  comptroller.  The  comptroller  shall  fur- 
nish an  abstract  of  such  statistical  information  to  the  state  tax  commission 
for  publication  in  the  annual  report  of  such  commission.  {Added  iy  L. 
1911,  ch.  119,  (vnd  amended  by  L.  1916,  ch.  323,  §  37.) 

The  ameadBcat  of  IfllS  changed  "state  board"  to  "tax  commission." 

ARTICLE  IV. 
COLLKCTIOV  OF  TAXIS. 

Section  69.    Notice  by  collector;  general. 

694.    Nonresidents;  statement  of  taxes. 

70.  Notice  by  collector;  nonreeldents  In  towns. 
70-a.  Notice  by  collector;  nonresidents  In  cities. 
70-b.    Receipts  for  taxes. 

71.  Collection  of  taxes;  sole  of  penonal  property. 

72.  Collection  of  taxes  assessed  against  stocks  la  banks  and  banking  as- 

sociations. 

73.  Payment  of  taxes  b;  railroad  and  certain  other  corporations. 

74.  Enforcement  of  tax  against  telegraph,  telephone  and  electrlc-Iight  lines. 
76.    Collection  of  taxes  on  repta  reserved. 
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I  60.  CollecUon  of  taxes.  L.  190»,  cli.  62. 

76.  Collection  of  unpaid  taxes  on  debts  owlns  to  nonresidents  of  the  United 

States. 

77.  Return  ol  warrant  for  collection  of  taxes  on  debta  owing  to  nonresi- 

dents; neglect  to  make  return. 

78.  Remedy  of  tenant  tor  taxes  paid  by  blm. 

79.  Payment  of  taxes  on  part  of  property. 

80.  Payment  of  taxes  on  state  lands  In  forest  preeerre. 

81.  Fees  of  collector. 

85.  B«tnni  by  collector  of  unpaid  taxes. 

83.  Return  wben  collection  baa  been  enjoined. 

84.  Payment  of  money  collected. 

86.  Extension  of  time  for  collection. 

86.  Appointment  of  collector  fn  case  of  vacancy. 

87.  Wben  sberlff  shall  execute  collector's  warrant. 

88.  Satisfaction  of  collector's  bond. 

88-a.    Reaasessment  of  taxes  levied  on  imperfectly  described  real  prop- 
erty. 

89.  Unpaid  taxes  on  resident  real  property  to  be  reassessed. 

90.  I^yment  to  credltora  of  the  county. 

91.  Payment  of  state  tax. 

'  92.  Accounts  of  county  treasurer  wltb  comptroller. 

93.  Losses  by  default  of  collector  or  treasurer. 

94.  Receipts  for  taxes.     (Renumbered  70-b,  by  U  1916.  cb.  323.) 

95.  Article,   how   applicable. 

§  69.  Notice  by  collector;  general. — ^Every  collector,  upon  receiving  a 
tax-roll  and  warrant,  shall  forthwith  cause  notice  of  the  reception  thereof 
to  be  posted  in  five  conspicuous  places  in  the  tax  district,  specifying  one 
or  more  convenient  places  in  such  tax  district,  where  he  will  attend  from 
nine  o'clock  in  the  forenoon  until  four  o'clock  in  the  afternoon,  at  least 
three  days,  and  if  in  a  city,  at  least  five  day«,  in  each  week  for  thirty  days 
from  the  date  of  the  notice,  which  shall  be  the  date  of  the  posting  or  first 
publication  thereof,  which  days  shall  be  specified  in  such  notice,  for  the 
purpose  of  receiving  the  taxes  assessed  upon  such  roll.  The  collector  shall 
attend  accordingly,  and  any  person  may  pay  his  taxes  to  such  collector  at 
the  time  and  place  so  designated,  or  at  any  other  time  or  place.  In  a  city, 
the  notice  in  addition  to  being  posted  shall  be  published  once  in  each 
week,  for  two  weeks  successively,  in  a  newspaper  published  in  such  city. 
(Amended  by  L.  1916,  ch.  323,  §  38.) 

Soarce. — Former  Tax  L.  (L.  1896,  cb.  908)  |  70,  as  amended  by  L.  1899,  cb.  342; 
originally  revised  from  L.  1S45  cb.  180.  |  29,  as  amended  by  L..  1876,  ch.  96. 

Befereneei. — Enaction  and  eligibility  of  collector,  Town  Law,  1|  81,  82.  Oatb 
and  bond.  Town  Law,  ||  13,  S3,  114,  115,  and  cases  cited.  Vacancy,  Town  Law, 
I  130,  and  |  86  of  this  chapter.  Notice  by  school  tax  collector  of  collection  of  tax. 
Education  Law,  f  425. 

Tbe  amendnient  of  1918  omitted  the  matter  now  In  |  69-a,  post. 

Check  does  not  conititntc  payment. — MclAnaban  v.  City  of  Syracuse  (1879),  18 
Hun  269. 

Kortg^ee  may  psy  taxei  and  add  amount  to  mortgage  debt.  Sldenberg  v.  BIy 
(1882),  90  N.  Y.  267.  ..... 
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L19W,cb.G2.  CollecUon  of  taxes.  |{  6a-a,70. 

mjmt  b7  exeontorr— See  Smith  t.  Ck)nielt  (1S8S),  111  N.  Y.  5S4,  IS  N.  E.  271; 
ilatler  <rf  Babcock  (1889),  116  N.  Y.,450,  ^2  N.  B.  363. 

Pijnciit  bj  refereei  or  iherlffi.— S^  Code  Clr.  Pro.  |  1676. 

Piyncnt  on  Sunda.;. — Wliere  laat  dar  provided  In  notice  tails  on  Sundar.  taxes 
mwbtpald  on  Monday.    R^t.  of  Atty.  Qenl.  (1S02)  1S2. 

The  «mer  of  real  estate  at  the  tlm«  of  tho  eompletlon  of  the  roll  li  liable  tot 
thf  tu,  although  he  conveys  before  the  tax  1b  laid  bj  the  board  of  enperrlsora. 
RimdeU  t.  Lakey  (1869),  40  N.  Y.  G13;  Bveraon  t.  City  of  Syracnae  (1833),  29  Hun 
458,  rsTd.  on  another  ground,  (1885),  100  N.  Y.  577,  3  N.  B.  784. 

§  69-a.  Konxesidentsi  statement  of  taxes. — On  the  written  demand  of  a 
nonresident  owner  of  real  property  'incladed  in  such  tax-roli,  and  the  pay- 
ment  by  such  owner  to  the  collector  of  the  sum  of  twenty-five  cents,  the 
eollector  shall  within  twenty-four  hours  after  the  receipt  of  such  demand 
mail  in  a  postpaid  envelope  directed  to  su(di  nonfeaident  owner,  to  the 
BddreBB  to  be  funiishedin  such  demand,  a  statement  of  the  amount  of 
Uies  aasessed  against  such  property  with  a  notice  of  the  date  and  places 
fixed  hj  him  for  receiving  tazea     {Added  by  L.  1916,  ch.  323,  §  39.) 

loU.— Re-enactB  a  part  of  former  |  89.        ' 

KetcKnee. — Notice  to  nonresident  of  assessment  and  time  of  payment  of  school 
tu,  Edncatlon  Law,  i  425. 

§  70.  Notice  by  collector;  nonreiidents  in  towns. — A  person  or  eorpoiw- 
tion  who  is  the  owner  of,  or  liable  to  assessment  for.  an  interest  in  real 
proper^  situated  and  liable  to  assessment  and  taxation  in  a  town  in  which 
he  or  it  is  not  actually  a  resident  may  file  with  the  town  clerk  of  such  town 
a  notice  stating  his  name,  residence  and  post  ofSce  address,  or  in  case  of 
a  corporation,  its  principal  office,  a  description  of  the  property  sufBcieut 
t«  identify  the  same,  and  if  situated  in  a  village  or  school  district,  the 
name  of  each  such  village  and  number  and  designation  of  each  such  school 
district.  Such  notice  shall  be  valid  and  continue  in,  eEfect  until  cancelled 
bf  such  person  or  corporaticm.  The  town  clerk  shall,  within  five  days  after 
the  delivery  of  the  .warrants  for  the  collection  of  taxes  in  snch  tax  districts, 
fnmish  to  the  collectors  of  the  town,  and  the  collector  of  each  village  and 
Khool  district  in  which  such  real  property  is  situated,  and  such  collectors 
sliall  within  such  time  apply  for,  a  transcript  of  all  notices  so  filed,  and 
each  of  such  collectors  shall  within  five  days  after  the  receipt  of  such  tran- 
scripts mail  to  each  person  or  corporation  filing  such  notice,  at  the  post 
office  address  stated  therein,  a  statementof  tbe  amount  of  taxes  due  on 
said  property  and  the  times  and  places  at  which  the  same  may  be  paid. 
In  ease  said  statement  shall  not  be  furnished  as  herein  provided,  such  per- 
son or  corporation  shall  not  be  liable  for  fees  for  collection  in  excess  of 
one  per  centum.  Upon  tbe  filing  of  such  notice  the  town  clerk  shall  be 
entitled  to  receive  a  fee  of  one  dollar  frdm  the  person  or  corporation  offer- 
ing such  notice,  which  shall  be  in  full  for  all  services  rendered  hereunder. 
(Amended  by  L.  1909,  ch.  207,  and  L.  1916,  ch.  323,  §  40.) 
'  Bonroe.— Former  Tax  L.  (L.  1896,  ch.  90S)  |  70«,  as  added  by  L.  1903,  ch.  338, 
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11  TO-a,  TO-b.  CollecU(»i  of  taxes.  h.  1909,  eh.  82. 

Beterenoei. — Notice  to  non-resident  tax  parers  of  time  of  payment  of  school  tax, 
Education  Law,  |  425;  of  time  of  payment  of  Tillage  taxes,  TUlage  Law,  |  116. 
The  Kmendmeat  of  1916  amended  the  title  of  the  section. 

§  70-a.  Notice  by  eoUeotor;  nonreiideiits  ia  oitie<.-~A  person  or  cotpora. 
tioD  who  is  the  owner  of,  or  liable  to  assessment  for,  an  interest  in  real 
property  situated  and  liable  to  assessment  and  taxation  in  any  city  of 
this  state  in  which  he  or  it  ia  not  actually  a  resident,  may  file  with  the  city 
clerk  of  such  city  a  notice  stating  his  name,  residence  and  post  office  ad- 
dresa,  or  in  case  of  a  corporation,  its  principal  ofBce,  and  a  description  of 
the  property  sufficient  to  Identify  Uie  same.  Such  notice  shall  be  valid 
and  continue  in  effect  until  cancelled  by  such  person  or  corporation.  The 
city  clerk  shall,  within  five  days  after  the  delivery  of  the  warrants  for  the 
collection  of  any  tax  in  any  such  tax  district,  furnish  to  the  collector  or 
to  the  person  by  whatever  name  of  office  charged  with  the  collection  of 
such  taxes,  and  such  collector,  or  other  peraon,  shall  within  such  time  apply 
for  a  transcript  of  all  notices  so  filed  and  each  such  collector  or  other  per- 
son, within  five  days  after  the  receipt  of  such  transcripts,  shall  mail  to  each 
person  or  corporation  filing  such  notice,  at  the  post  office  address  stated 
therein,  a  statement  of  the  amount  of  taxes  due  on  such  property  and  the 
times  and  places  at  which  the  same  may  be  paid.  In  case  said  statement 
shall  not  be  furnished  as  herein  provided,  such  person  or  corporation  shall 
not  be  liable  for  fees  for  collection  in  excess  of  one  per  centum  and  in  all 
cases  where,  by  the  provisions  of  any  special  law,  no  fee  is  charged  where 
such  tax  is  paid  within  thirty  days  or  more  after  the  delivery  of  such  tax- 
roll  and  warrant  and  the  publication  of  such  notice,  no  fee  shall  be  charged 
or  collected  by  such  collector  for  the  collection  of  such  tax  within  the  time 
limited  by  such  special  law  for  the  payment  of  such  tax.  Upon  the  filing 
of  such  notice,  the  city  clerk  shall  be  entitled  to  receive  a  fee  of  one  dollar 
from  the  person  or  corporation  offering  such  notice,  which  shall  be  in  full 
for  all  services  rendered  herein.  {Added  by  L.  1915,  ek.  485,  and  amende 
by  L.  1916,  ch.  323,  §  41.) 

The  ameadment  of  1918  amended  the  title  of  the  section. 

"%  70-b.  Beoeipts  for  taxes. — Every  collector  of  taxes  shall  deliver  or 
upon  request  forward  by  mail,  a  receipt  wholly  written  with  ink  or  paiily 
printed  and  filled  out  with  ink  to  each  person  paying  a  tax,  specifying  the 
date  of  such  payment,  the  name  of  such  person,  the  description  of  the 
property  as  shown  on  the  assessment-roll,  the  name  of  the  person  to  whom 
the  same  is  assessed,  the  amount  of  such  tax,  and  the  date  of  delivery  to 
him  of  the  assessment^roll  on  account  of  which  such  tax  was  paid.  For 
the  purpose  of  giving  such  receipt,  each  collector  shall  have  a  book  of 
blank  receipts,  so  arranged  that  when  a  receipt  is  torn  therefrom  a  corre- 
sponding copy  or  stub  will  remain.  The  tax  commission  shall  prescribe 
the  form  of  such  receipts,  stubs  and  books  and  they  shall  be  furnished  to 
the  town  collector  by  the  board  of  supervisors,  at  the  expense  of  the  county; 
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to  the  ci^  collector  by  the  common  council,  at  the  expense  of  the  city ; 
to  the  Tilli^^e  collector  by  the  village  truBtees  at  the  expense  of  the  village ; 
to  the  school  collector  by  the  trustee  or  trustees  at  the  expense  of  the  school 
district  The  expense  of  mailing  receipts  shall  be  a  proper  charge  against 
the  city,  town,  village  or  school  district.  At  the  time  of  giving  such  a  re- 
ceipt the  collector  shall  mahe  the  same  entries  on  the  corresponding  copy 
or  stab  as  are  required  to  be  made  on  the  receipt.  Such  book  shall  be 
subject  to  public  inspection  and  shall  be  filed  by  the  collector  with  his 
retani,  t^^ther  with  the  asseaament-roll  in  the  ofBce  of  the  county  treas- 
urer, or  such  officer  or  board  to  which  such  collector  makes  his  return. 
(Former  §  94,  aa  amended  hy  L.  1911,  ch.  579,  and  L.  1914,  eh.  483, 
rmumbered  and  amended  by  L.  1916,  ch.  323,  §  42.) 

BMne.— FormOT  Tax  L.  (L.  1896,  cli.  908)  |  94,  u  amandod  by  L.,1897,  cb. 
4S9;  orlglaally  new. 

The  tmendmeat  of  1911  added  th«  prorlBlon  as  to  who  shall  tumlsh  the  blank  tax 
Kcelpts. 

Hie  UBeKdment  of  1914  added  the  words  in  flnt  clause  "or  upon  reqaest  forward 
b;  inalL" 

Tlie  unendmeat  of  1814  cbanEod  "state  board"  to  "tax  commission." 

§  71.  Collection  of  taxes;  sale  of  penonal  property. — After  the  expira- 
tion of  notice  period  thirty  days,  as  provided  in  section  sixty-nine  of  this 
cbapter,  the  collector  shall  call,  at  least  once,  on  every  person  toxed  upon 
such  roll  whose  taxes  are  unpaid,  at  his  usual  place  of  residence,  if  he  is 
an  actual  inhabitant  of  such  tax  district,  and  demand  payment  of  the  taxes 
charged  to  him  on  his  property.  If  the  owner  of  a  parcel  or  portion  of 
real  property  is  a  resident  of  the  tax  district  in  which  such  parcel  or  por- 
tion of  real  property  is  assessed,  and  his  name  is  correctly  entered  on  the 
assessment-roll,  he  shall  be  persmally  liable  for  the  tax  assessed  against 
such  parcel  or  portion  of  real  property.  If  any  person  shall  ne^ect  or 
refuse  to  pay  any  tax  imposed  on  him,  the  collector  shall  levy  upon  any 
personal  property  in  the  county  belonging  to  or  in  the  possession  of  any 
person  who  ought  to  pay  the  tax,  and  cause  the  same  to  be  sold  at  public 
asction  for  the  payment  of  such  tax,  and  the  fees  and  expenses  of  collec- 
tion ;  and  no  claim  of  property  to  be  made  thereto  by  any  other  person  shall 
be  available  to  prevent  such  sale.  The  collector  diall  be  entitled  to  a  fee 
of  one  dollar  for  making  such  levy  in  addition  to  any  other  fees  and  ex- 
penses of  collection  if  such  tax  is  paid  before  the  day  of  sale  and  to  a  fee 
of  one  dollar  for  making  such  levy  and  one  dollar  for  conducting  the  sale 
in  addition  to  any  other  fees  and  expenses  of  collection,  if  such  tax  is  not 
paid  before  the  day  of  sale.  Public  notice  of  the  time  and  place  of  sale  of 
the  property  to  be  sold  shall  be  given  by  posting  the  same  in  at  least  three 
public  places  in  the  tax  district  where  the  sale  is  to  be  made,  at  least  six 
days  previous  thereto.  If  the  proceeds  of  such  sale  shall  be  more  than 
the  amount  of  such  tax,  the  fees  of  the  collection  and  the  expenses  of  the 
Bale,  the  surplus  shall  be  paid  to  the  person  against  whom  the  tax  was 
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CkiUftctlon  of  tazea.  L.  1909,  ch.  <2. 

If  any  other  person  shall  claim  the  surplus,  on  the  ground  that 
the  property  sold  belonged  to  him,  and  such  claim  be  admitted  by  the 
person  for  the  payment  of  whose  tax  the  sale  was  made,  such  sorplas  shall 
be  paid  to  such  other  person.  If  such  claim  be  contested  by  the  person  for 
the  payment  of  whose  tax  the  property  was  sold,  such  surplns  shall  be 
paid  over  by  the  collector  to  the  supervisor  of  the  town,  who  shall  retain 
the  same  until  the  rights  of  the  parties  thereto  shall  be  determined  by 
due  course  of  law,  or  by  agreem^it  in  writing  made  by  them  and  filed  with 
the  supervisor.  The  collector  upon  payment  of  the  taxes  shall  state  in  the 
column  of  the  tax-roll  provided  therefor,  the  date  of  such  payment,  and 
shall  write  his  name  after  such  date.  {Amended  by  L.  1916,  ch.  323,  §  43, 
and  L.  1917,  cA.  356,  in  effect  May  4,  1917.) 

.  BotiToe.-r^Dniier  Tax  L.  (L.  1S96,  ch.  908)  |  71,  as  amended  by  U  1901,  cli.  1G9: 
ortKlnally  reTlud  from  R.  S..  pt.  1,  ch.  13,  tft.  3,  ||  1,  S,  4,  6,  and  f  S,  as  amended 
b7  L.  1S92,  ch.  196;  Ut.  4.  f  IT. 

Beferenoei. — Interference  wltb  tax  officer  a  misdemeanor.  Penal  Law,  |  1S70. 
Supplementorr  proceadlngB  to  collect,  |  290,  poet.  Settlement  of  conflicting  claims 
to  surplus,  f  307,  post.  School  tax  collector  may  lery  and  sell  personal  property 
for  school  taxes  under  this  section.  Education  Law,  |  420. 

The  amendment  of  ISIS  added  the  second  sentence,  transposed  from  |  63,  now  E&-a, 

The  amendment  of  1917  added  fourth  sentence. 

Warrant  and  roll  eonitltnte  one  prooeti;  affldavlt  of  aisesion  need  not  be  at- 
tached^-Bradley  t.  Word  (1874),  58  N.  Y.  401;  Johnson  v.  Learn  (1859).  30  Barb. 
816;  Boyd  y.  Qray  (1867),  34  How.  Pr.  323. 

Authority  li  speeial  and  must  be  strictly  pursued.  First  Nat.  Bank  of  Sandy 
Hill  T.  Pancher  (1872),  48  N.  Y.  524. 

Trooeiiei  portly  valid. — Where  an  offlcer  having  several  processes  In  his  hands, 
some  valid  and  some  Invalid,  levies  under  all  of  them  upon  the  personal  property 
of  the  party  against  whom  they  are  Issued,  the  bare  levy  does  not  constitute  the 
offlcer  a  treepaaser,  though  the  invalidity  appeared  on  the  face  of  the  invalid 
processes.    Woolsey  v.  Morris  (1884),  96  N.  Y.  311. 

Sxeontton  of  warrant  aitei  retnrii  day. — Where  a  warrant  is  executed  after  the 
return  day,  the  offlcer  Issuing  it  U  not  liable  though  It  be  otherwise  Invalid.  Nor 
will  the  receipt  of  the  money  collected  make  him  liable  in  damages  for  its  execu- 
tion, unless  he  had  notice  that  It  was  collected  after  the  return  day.  Van  Reno- 
selaer  v.  Kidd  <1S&2),  6  N.  Y.  331. 

■  A  warrant  to  oolleot  tax  "in  the  fifth  eolntnn"  Justifies  the  collection  of  a  highway 
tax  In  a  sixth  column.  Bennett  v.  Robinson  (1899),  42  App.  Dlv.  412,  69  N.  Y. 
Supp.  197. 

When  collector  U  protected. — The  collector  Is  protected  by  a  warrant,  regular 
on  Its  face,  though  he  knows  of  facts  Invalidating  it.  Thomas  v.  Clapp  (1855), 
20  Barb.  165. 

A  ministerial  offlcer  la  protected  In  the  execution  of  process,  when  It  issues  from 
a  court  of  limited  or  general  Jurisdiction,  although  such  court  has  not  in  fact 
Jurisdiction  in  the  case, ,  provided  that  on  the  face  of  the  .process  It  aniears  that 
the  court  has  Jurisdiction  of  the  aubject.matter,  and  that  nothing  appears  thereon 
to  apprise  the  offlcer  that  the  court  has  not  also  Jurisdiction  of  the  person  or  party 
to  be  affected  by  the  process.    Savacool  v.  Bonghton  (1830),  6  Wend.  170. 

In  Henderson  v.  Brown  (1803),  1  Calnes  Cas.  92,  a  theater  had  been  assessed 
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L.l»9,cli.  G2.  C<ril«ctton  of  taxes.  171. 

M  X  dwelUog-hoose,  but  aa  the  assessor  bad  jnrisdlctlon  to  assess  It  In  somo  form, 
the  warrant  was  lield  a  justiflcatton  to  the  collector. 

A  wBiTBUt  issued  by  supervisors  of  a  county  for  the  collection  of  taxes  is  valid, 
■o  SB  to  protect  tha  collector,  although  the  persona  signing  are  not  described  In  It 
as  superrisors,  nor  designated  as  such  In  connection  with  thedr  elgnaturee.  Sheldon 
T.  Tan  Busklrk  (1849),  i  N.  Y.  473. 

A  warrant  In  due  form.  Issued  to  a  constable,  by  the  receiver  of  taxes  In  the 
d^  of  New  Tork,  directing  the  collection  of  a  tax,  protects  the  officer  aiecutlng 
It,  whether  the  tax  web  lawfully  assessed  or  not,  where  nothing  appears  on  Its 
hce  to  Indicate  a  want  of  authority  in  the  assessors  in  making  the  assesameDt, 
the  Bnperrlsors  In  confirming  It,  or  the  receiver  in  Issuing  hie  warrant.  Cbegaray 
V.  Jttiktns  (1861),  S  N.  T.  376,  affg.  (ISGO),  3  Sand.  Super.  Ct.  409,. which,  how- 
ever, was  decided  on  the  ground  that  the  assessment  was  proper. 

The  fact  that  the  roll  did  not  show  in  express  terms  that  the  amount  assessed 
was  a  valuation  of  capital  stock,  but  it  was  placed  under  a  column  headed  "valuar 
tton  of  personal  property" — held  not  such  an  Indication  of  error  on  the  part  of 
the  assessors  as  to  destroy  the  protection  of  the  warrant  Niagara  Elevating  Co. 
T.  MeNamara  (1872),  BO  N.  Y.  663. 

Where  a  warrant  for  the  collection  of  a  poor  tax  was  regular  on  Its  face,  it 
being  the  duty  of  the  overseer  collecting  the  tax  to  act  without  hie  colleague's 
consent— held,  that  It  was  to  be  presumed  that  he  acted  by  authority.  Downing  ▼. 
Huger  (1839),  21  Wend.  178. 

Where  tlie  warrant  is  regular  on  its  face,  la  Issued  by  authorities  having  juris- 
diction, and  is  directed  against  the  owner  and  Mb  property,  the  collector  Is  pro- 
tected. Strong  T.  Walton  (1900),  47  App.  Dlv.  114,  62  N.  Y.  Supp.  363;  Hulder  v. 
Golden  (1867),  36  N.  Y.  446;  Bullls  v.  Montgomery  (1872),  EO  N.  Y,  362;  Troy  «  L. 
a.  R.  Co.  T,  Kane  (187S),  72  N.  Y.  614. 

When  eolleotor  U  not  protected. — The  want  of  the  assessors'  certificate  uiran  the 
■flsesBment-roU  la  a  defect  which  renders  the  warrant  thereon  no  protection  to 
the  collector.  Van  Rensselaer  v.  Whttbech  (1S62).  7  N.  Y.  517,  revg.  (1861),  7  Barb. 
133. 

An  assessment-roll  which  shows  that  It  was  sworn  to  by  the  assessors  before 
the  time  tor  completing  its  final  review  and  correction  alfords  no  protection  to 
the  collector.    Westfall  v.  Preston  (1872),  49  N.  Y.  349. 

Trespass  will  not  lie  acatnit  a  collector  who  levies  upon  property  under  a  warrant 
■howlng  the  tax  to  be  Ulegal.    Bank  of  Utlca  v.  City  of  Uttca  (1S34),  4  Paige  399. 

Absence  of  the  signature  of  the  mayor  and  recorder  from  warrant  for  the 
collection  of  taxes — held  to  make  It  void.  Franklin  v.  Pearsall  (18S6),  21  Jones  A 
8.  271. 

Pioeeedlng  ii  la  rem. — A  proceeding  to  collect  taxes  Is  a  proceeding  In  rem- 
Keely  v.  Sanders  (1878),  99  U.  S.  441,  446,  26  U  ed.  327;  City  of  New  York  v.  Mc- 
Lean (1902),  170  N.  Y.  374,  63  N.  E.  380. 

levy  by  dlstresi  sad  sale  is  constitutional.  Hersee  v.  Porter  (1886),  100  N.  Y. 
403,  3  N.  B.  338.  The  authority  Is  not  mandatory.  U.  8.  Trust  Co.  v.  Mayor  (1894), 
77  Hun  182.  28  N.  Y.  Supp.  344,  affd.  (1896),  144  N.  Y.  488,  39  N.  B.  383. 

froperty  In  poMCsslon  of  tax  debtor  may  be  seized,  though  not  actually  owned 
by  him.    Actual  and  not  constructive  possession  Is  meant 

Ssisure  and  sale  of  property  found  in  the  possession  of  the  tax  debtor  though 
not  owned  by  him,— held  consUtutlonal.    Pauly  v.  Wahle  (1383),  29  Hun  116. 

The  statute  refers  to  actual  physical  posaeeslon,  and  not  to  mere  legal  or  con- 
structive possession;  and  an  actual  poBsesaion  by  the  consent  of  the  owner,  though 
msccompanied  with  any  ownerhip  in  the  possessor,  Is  a  poasesaion  within  the 
meaning  of  the  statute.    Hersee  v.  Porter  (1886),  100  N.  Y.  403,  3  N.  St  338. 
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I  71.  CoUocUon  of  taxes.  L.lM9,ch.  S2. 

Personal  property  mortgased,  and  after  default  still  In  tlie  possession  of  tbe 
mortgagor,  Is  liable  to  distress  and  sale  for  his  tajcea.    Id. 

The  posBeeslon  in  a  room  occupied  by  him  of  fnmltnre  by  a  boarder  Is  not  snch 
possession  as  to  Jastity  setsure  of  such  property  for  taxes.  Denton  t.  Carroll 
(1896),  4  App.  DiT.  632,  4a  N.  T.  Sui^  19. 

The  collector  Is  not  authorised  to  seise  a  chair  belongiag  to  the  husband  tor  a 
'  tax  due  from  the  wife,  even  though  occupied  by  the  vife  at  the  time  of  levy. 
Tbe  chair  Is  not  deemed  within  her  possession  sufficient  to  Justify  such  levy. 
Hubbell  T.  Abbott  (1897),  SI  Misc.  780,  47  N.  Y.  Snpp.  1129. 

A  town  collector  may  »elze  not  only  goods  and  chattels  belonging  to  the  perwm 
taxed,  but  any  goods  and  chattels  In  bis  possession.  Sheldon  t.  Tan  Bosklrk 
(1849),  2  N.  Y.  473;  Strong  y.  Walton  (1900),  47  App.  DIt.  114,  62  N.  T.  Supp.  353. 

It  seems  that  it  cannot  be  shown  in  an  action  against  the  collector,  who  has 
selced  the  goods  of  one  person  upon  lands  assessed  to  another,  for  a  tax  against  the 
latter,  that  tbe  person  assessed  did  not  own  the  lands,  there  being  nothing  upon  the 
face  of  the  papers  to  notify  the  assessors  of  the  alleged  irregularity.  LAke  Shore 
ft  M.  S.  Ry.  Co.  V.  Roach  (1880).  80  N.  Y.  339. 

FoMculoB  by  hnibaad  or  wife. — ^A  levy  upon  property  owned  by  the  plaintiff  to 
satisfy  a  tax  asBeesed  against  plaintiff's  husband  for  a  farm  owned  In  (act  by 
her, — held  to  be  TOid,  and  the  warrant  to  be  no  Justification  to  the  collector.  Hal- 
loch  T.  Rumsey  (1880),  22  Hun  89. 

Where  a  married  woman  Is  In  possession  of  a  farm  under  contract  of  sale,  tbe 
horses  belonging  to  and  used  by  her  on  the  farm  are  not  subject  to  levy  under  a 
warrant  issued  for  the  collection  of  a  tax  upon  the  farm,  asseesed  by  the  asseeaora 
of  the  town  in  which  it  Is  situated,  against  the  husband.  Van  Nostrand  v.  Hubbard 
(1898),  36  App.  DlT.  201,  54  N.  Y.  Supp.  739. 

The  Intereit  of  a  tenant  in  oommou  of  personalty  may  be  levied  upon.  Dlne- 
hart  T.  Wilson  (1853),  16  Barb.  695. 

Rolling  itoek  of  a  railroad  is  liable  to  seizure  and  sale  to  satisfy  a  tax  against 
the  company.    Randall  t.  Elwell   (1873),  62  N.  Y.  521. 

Bank  money. — Assessments  were  made  against  resident  stockholders  la  a  bank 
of  the  town,  upon  their  bank  stock,  and  the  collectxir  lerled  upon  money  of  the 
bank  to  satisfy  the  taxes.  Held,  that  be  was  not  Justified  In  so  doing,  although 
the  bank  held  funds  with  which  the  tax.  It  Its  validity  was  not  contested,  would 
have  been  paid.    First  Nat.  Bank  of  Sandy  HIU  t.  Fancher  (1872),  48  N.  T.  524. 

The  personal  property  of  the  vendee  of  land  assessed  bsfore  Its  conveyance  to 
blm  Is  not  liable  to  seiiure  to  satisfy  the  tax.  Everson  v.  City  of  Syracuse  (1883), 
29  Hun  485,  reversed  on  another  ground  (1886),  100  N.  Y.  577,  3  N.  B.  784. 

Perianal  property  of  nonresident. — The  collector  cannot  levy  upon  the  personal 
property  of  the  owner  of  nonresident  lands,  for  a  tax  thereupon,  since  he  Is  not, 
or  should  not  be,  named  in  the  assessment-roll.  New  York  A  Harlem  R.  R.  Co. 
V.  Lyon  (1863),  IS  Barb.  661. 

Bale, — ^Uust  be  public.    Sblmer  v.  Mosfaer  (1886),  39  Hun  163. 

Officers  are  liable  for  excessive  sales.  When  enough  has  been  sold  to  satisfy  the 
demands,  the  sale  of  any  more  Is  a  trespass.  Denton  v.  Carroll  (1898),  4  App. 
Dlv.  632,  40  N.  Y.  Supp.  19. 

Where  a  collector  levies  before  the  return  day  specified  In  his  warrant,  he  may 
sell  at  any  time  within  a  week  after  such  return  day.  Sheldon  v.  Van  Busklrk 
(1849),  2  N.  Y.  473. 

Lien  of  tax. — The  Hen  acquired  by  tbe  Issue  of  a  warrant  for  personal  taxes 
takes  precedence  of  the  equitable  claim  of  a  creditor  who  afterward  procures 
the  appointment  of  a  receiver.  Hatter  of  Columbia  Ins.  Co.  (1866),  3  Abb.  Ct 
App.   Dec.   239. 
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L.1309,cb.62.  CollscUan  of  Uzee.  I  73. 

A  Dan  on  peraonAJ  propertr  acqnlred  by  the  levy  of  an  attachment  and  execu- 
tion does  not  become  subordinate  to  a  claim  for  taxes  which  bad  not  become 
parable  unUl  after  the  Hen  was  acquired.  Wise  t.  L.,  etc..  Wise  Co.  (1S97),  153  N. 
T.  507,  17  N.  H.  788. 

A  tax  leTled  on  personal  property  after  Ite  sale  on  execution,  though  under  a 
voidable  Judgment,  cpnatltntea  no  Hen.  Roraback  t.  Stebblns  (1886),  4  Abb.  Ct. 
App.  Dec  100. 

AeplerlB  It  ooUeotor. — A  levy  by  a  collector  under  a  proper  warrant  glvea  him 
a  Bpedal  property  in  the  goods  seised  Bufflclent  to  sustain  an  action  tor  their 
nnlavful  removal  from  hla  possession  or  from  that  of  his  agent.  Hlllard  t.  Austin 
(1853),  17  Barb.  141. 

Where  goods  seized  for  a  tax  are  replevied,  the  proper  remedy  of  the  collector 
is  a  motion  to  set  aside  the  proceedings.    O'Reilly  t.  Oood  (1864),  42  Barb.  681. 

Taie*  levied  prior  to  the  death  of  a  testator  upon  real  property  In  which  a  trust 
is  created  by  the  testator's  will  are  not  a  charge  against  the  trust  estate,  but  are 
payable  out  of  the  testator's  general  estate.  Hatter  of  Doheny  (190S),  70  App. 
Dlv.  370,  76  N.  Y.  Supp.  84.  aftd.  (190!),  171  N.  Y.  691,  64  N.  B.  1120. 

Tcader  of  part  of  tax. — Where  taxes  are  levied  on  both  real  and  pM-sonol  estate 
belonging  to  a  taxpayer,  tender  of  an  amount  equal  to  the  tax  against  the  real 
estate  must  he  acc^ted  by  the  collector.    Rept.  of  Atty.  Genl.  (1894)  336. 

§  72.  Collection  of  taxes  asKued  Kgaiut  itooki  in  banln  and  banldiL^ 
UMciationa. — Every  hank  or  banking  asBociation  sIlsU  retain  any  dividend 
until  the  delivery  to  the  collector  of  the  tax-roll  and  warrant  of  the  current 
year,  and  within  ten  days  after  such  delivery  shall  pay  to  such  collector 
80  mnch  of  such  dividend  as  may  be  necessary  to  pay  any  unpaid  taxes 
assessed  on  the  stock  upon  which  such  dividend  is  declared.  In  case  the 
owner  of  such  stock  resides  In  a  place  other  than  where  the  bank  or  banking 
association  is  located,  the  same  power  may  be  exercised  in  collecting  the 
tax  so  assessed  as  is  given  in  case  a  person  has  removed  from  a  tax  district 
in  which  the  assessment  was  made.  The  tax  so  assessed  shall  be  and  remain 
a  lien  on  the  shares  of  stock  against  which  it  is  assessed  till  the  payment 
of  snch  tax,  and  if  the  stock  is  transferred  it  shall  be  subject  to  such  lien. 
The  collector  or  county  treasurer  may  foreclose  such  lien  in  any  court  of 
record,  and  collect  from  the  avails  of  the  sale  of  the  stock  the  tax  as- 
sessed against  the  same.  In  addition  thereto,  the  same  remedy  may  be 
had  for  the  collection  of  the  tax  on  such  shares  as  is  now  provided  by 
law  for  enforcing  payment  of  personal  tax  i^^ainst  residents. 

SoBzoe. — Former  Tax  U  <L.  1892,  ch.  908)  |  72;  originally  revised  from  L. 
188!,  ch.  409,  II  314,  316,  aa  amended  by  L.  1892,  ch.  714. 

Kefereneet. — ^AeseBsment  and  taxes  on  bank  shares,  ||  24,  24.a-!4-g. 

Fnzpose  of  section.— See  First  Nat.  Bank  of  Sandy  Hill  t.  Fancber  (1872),  48 
N.  T.  624;  People  ex  rel.  Schoeffler  v.  Barker  (1896),  87  Hun  194,  33  N.  Y.  1041, 
aftd.   (1896),  148  N.  Y.  731. 

A  bank  can  institute  a  proceeding  by  certiorari  for  the  benelt  of  Its  stoekhelden 
In  relation  to  the  asBeesment  and  taxation  of  Its  shares  of  stock  In  order  to  avoid 
a  multiplicity  of  proceedings.  As  the  tax  1b  a  Hen  upon  the  shares  of  stock  which 
follows  them  into  the  market,  the  payment  is  involuntary,  so  that  the  stockholders 
derive  the  same  advantage  from  the  review  at  the  instance  of  the  bank  aa  If  each 
one  of  the  stockholders  had  Instituted  a  separate  proceeding.    People  ex  rel.  Am. 
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If  73-76.  CollecUon  of  taxes.  L.  l»09.cta.  82. 

Bz.  Nat  Bank  v.  Purdy  <I90d),  196  N.  Y.  270,  89  N.  B.  83S,  ni^  (1909),  131  App. 
DlT.  931,  117  N.'  T.  Snpp.  114*. 

§  73.  FsTment  of  taxn  by  railroad  and  certain  other  corporatioiu. — Any 
railroad,  telegraph,  telephone,  electriclight  or  gas  company  inclading  a 
company  engaged  in  the  business  of  supplying  natural  gas,  may,  within 
thirty  days  after  receipt  of  notice  by  the  county  treasurer  from  the  cletk 
of  the  board  of  supervisors,  pay  its  tax,  with  one  per  centum  fees,  to  the 
county  treasurer,  who  shall  credit  the  same  with  such  fees  to  the  collector  of 
the  tax  district,  unless  otherwise  required  by  law.  If  not  so  paid  the  eounty 
treasurer  shall  notify  the  collector  of  the  tax  district  where  it  is  dne,  and 
he  shall  then  proceed  to  collect  under  his  warrant.  Until  sach  notice  from 
the  treasurer  the  collector  shall  not  enforce  payment  of  such  taxes,  but 
may  receive  the  same,  with  the  fees  allowed  by  law,  at  any  tame.  (Amended 
ly  L.  1912,  cK.  221.) 

Bonne.— Former  Tax  L.  (L.  ISBS,  cb.  908)  |  73;  orlRlnallr  rerlaod  from  K 
1870,  ch.  EOG,  ti  2-E;  L.  1886,  ch.  GE9,  |  E. 

Aefereacet. — E^HAe  of  Btatement  with  treaanrer,  '|  59,  ante.  Fees  of  collector, 
I  81,  post.  Municipal  taxee  of  rallroadfl  payable  to  connty  treaanrer,  where  railroad 
aid  1>onda  are  outBtandlng.  See  General  Municipal  Law,  |  13.  Appointment  of 
taxable  property  among  school  districts,  S  40,  ante.  Payment  of  ecbool  taxes  by 
railroad  and  other  public  aerrlce  corporations,  Education  Law,  ||  4S7-431. 

The  amendment  of  191S  added  gaa  companies. 

The  demand  !■  a  eoudttton  precedent  to  a  right  of  action,  and  the  bringing  of 
such  action  la  not  a  demand.  McLean,  as  Receiver  v.  The  Manhattan  Medicine  Co. 
(1887),  22  J.  ft  S.  371,  revg.  (18S6).  3  N.  Y.  St.  R^.  GEO. 

§  74.  Enforcement  of  tax  againit  telegraph,  telephone  and  eleotrio-l^ht 
lines.^ — Collection  of  tax  against  a  telegraph,  telephone  or  electric-light  line 
may  be  enforced  by  sale  of  the  instruments  and  batteries  connected  with 
such  line,  and  in  case  there  is  not  sufficient  personal  property,  together  with 
such  instruments  and  batteries,  to  pay  such  tax  and  the  percentage  dne  the 
collector,  he  shall  return  a  statement  thereof  to  the  county  treasurer  as 
other  unpaid  taxes  are  returned,  and  the  county  treasurer  shall  proceed 
to  sell  such  part  of  the  line  in  the  tax  district  where  the  tax  was  levied 
as  may  be  necessary  to  satisfy  the  unpaid  taxes  and  percentage,  in  the 
manner  now  provided  by  law  for  the  sale  of  lands  on  execution,  and  upon 
such  sale  shall  execute  to  the  purchaser  a  conveyance  of  such  part  of  said 
line,  and  the  purchaser  shall  thereupon  become  the  owner  thereof.  Noth- 
ing herein  contained  shall  be  construed  to  prevent  collection  of  snch  taxes 
by  any  procedure  now  provided  by  law. 

Son'ree. — Former  Tax  L.  (L.  1896,  ch.  908)  %  7*;  originally  revised  from  L. 
1886.  ch.  669,  if  3,  6.     . 

Collection  of  tax  agalnit  telegraph  company. — For  a  case  Involving  the  taxation  of 
the  Western  Union.  Telegraph  Company  In  Massachusetts,  see  W.  U.  Tel.  Co,  v. 
Attomey-Ofineral  (18S8),  12E  N.  T.  630. 

§  75.     Collection  of  tazei  on  rents  reserved. — If  any  tax  upon  any  such  . 
tax-roil  upon  rents  reserved  is  not  paid,  the  collector  shall  collect  the  same 
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by  levy  and  sale  of  the  personal  property  of  the  persons  against  whom 
the  tax  is  levied,  which  may  be  found  within  the  county.  If  no  sufficient 
personal  property  belonging  to  such  person  can  be  found  in  the  county, 
the  eoUector  shall  collect  such  tax  of  the  tenant  or  lessee  in  possession  of 
the  premises,  on  which  the  rent  is  reserved,  in  the  same  manner  as  if  such 
tu  had  been  assessed  against  such  tenant  or  lessee.  Every  such  tenant 
or  lessee  paying  any  such  tax,  or  of  whom  any  such  tax  shall  be  collected, 
shall  be  entitled  to  have  the  amount  thereof,  with  interest,  deducted  from 
the  amonnt  of  rent  reserved  upon  such  premises,  which  may  be  due  or 
may  thereafter  become  due  thereon,  or  may  maintain  an  action  to  recover 
the  same. 

bircc— FV)rmer  Tax  L.  (L.  1S96,  cb.  908)  |  75;  orlglnallr  revleed  from  L. 
Ult,  ch.  327,  I  3,  as  amended  by  L.  1S73,  cb.  809. 

lertaen'  note. — Re^nacted  In  part,  without  change  of  enbatance,  exc^t  that 
the  txs  mar  be  collected  br  sale  of  anr  property  In  Uie  oouaty.  Instead  of  the 
tu  dIatrlcL  ThlB  la  to  conform  to  the  change  in  j  71  oh  to  the  collection  of  taxae 
bF  Bale  generally.  Section  21  providea  that  if  the  person  entitled  to  receive  tbe 
KntB  Is  not  known,  tbe  tax  sball  be  aaseeaed  directly  to  the  tenant 

lefercxee. — Taxation  of  rents  reserved,  |  8,  ante. 

§  76.  Collection  of  unpaid  taxes  on  debts  owing  to  nonresidenbi  of  the 
llniM  States. — If  it  shall  appear  by  the  return  of  any  collector  that  a  tax 
imposed  upon  a  debt  owing  to  a  person  residing  out  of  the  United  States 
remains  unpaid,  the  county  treasurer  shall,  after  the  expiration  of  twenty 
days  from  such  return,  issue  his  warrant  to  the  sheriff  of  any  county  in 
this  state  where  any  debtor  of  any  such  nonresident  creditor  may  reside, 
eominanding  him  to  make  of  the  real  and  personal  property  of  such  non- 
resident the  amount  of  such  tax,  to  be  specified  in  a  schedule  annexed  to 
the  warrant,  with  his  fees  and  the  sum  of  one  doUar  for  the  expense  of 
issQing  such  warrant,  and  to  return  the  warrant  to  the  treasurer  issuing 
the  same,  and  to  pay  over  to  him  the  money  which  shall  be  collected  by 
virtue  thereof,  except  the  sheriff's  fees,  by  a  day  therein  to  be  specified 
within  sixty  days  from  the  date  thereof.  The  taxes  upon  several  debts 
owii^  to  a  nonresident  shall  be  included  in  one  warrant.  The  taxes  upon 
several  debts  owing  to  different  nonresidents  may  be  included  in  the  same 
warrant,  and  the  sheriff  shall  be  directed  to  levy  the  sum  specified  in  the 
whedule  annexed,  upon  the  real  and  personal  property  of  the  nonresidents, 
•■espectively,  opposite  to  whose  names,  respectively,  such  sums  shall  be  writ- 
ten, vrith  fifty  cents  for  the  expenses  of  the  warrant.  Such  warrant  shall 
he  a  lien  upon  and  shall,  bind  the  real  and  personal  property  of  the  non- 
i^sideats  against  whom  issued  from  the  time  an  actual  levy  shall  be  made 
npon  any  property  by  virtue  thereof,  and  the  sheriff  to  whom  the  warrant 
!^  be  directed  shall  proceed  upon  the  same,  in  all  respects,  with  like 
^ect,  and  in  the  same  manner,  as  prescribed  by  law  in  respect  to  execu- 
tion against  property  issued  upon  judgment  rendered  in  the  supreme  court, 
and  shall  be  entitled  to  the  same  fees  for  his  services  in  executing  the  same, 
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to  be  collected  in  the  same  manner.     ( Amended  hy  L.  1916,  ch.  323,  §  44.) 
Sonroe.— Former  Tax  L^  (L.  1906,  cb.  908)  |  76;  orlKloHllr  rerlaed  from  L.  1861, 

ch.  371,  H  S-8- 
Retetenoe. — See  note  to  |  36,  ante. 
The  amendment  of  1816  made  no  ctaange  ot  aabBtance. 

§  77.  Betarn  of  watrutt  for  collection  of  taxei  on  dcbti  owii^  t«  non- 
retidents;  neglect  to  make  return,^ — If  any  sheriff  shall  neglect  to  return  any 
such  warrant  as  directed  therein,  or  to  pay  over  any  money  collected  by 
him  in  pursuance  thereof,  he  shall  be  proceeded  (gainst  in  the  supreme 
court  by  attachment  in  the  same  manner,  and  vith  like  effect,  as  for  a  sim- 
ilar neglect  in  reference  to  an  execution  issued  out  of  the  supreme  court 
in  a  similar  action,  and  the  proceedings  therein  shall  be  the  same  in  all 
respects.  If  any  such  warrant  shall  be  returned  unsatisfied,  wholly  or 
partly,  the  county  treasurer  may  obtain  an  order  from  a  judge  of  the 
supreme  court  of  the  district,  or  a  county  judge  of  the  county,  of  such 
treasurer  issuing  the  warrant,  requiring  such  nonresident  or  any  person 
having  property  of  such  nonresident  or  indebted  to  him,  to  appear  and 
answer  concerning  the  property  of  such  nonresident.  The  same  remedies 
and  proceedings  may  be  had  in  the  name  of  such  county  treasurer  or  comp- 
troller before  the  officer  granting  such  order,  and  with  a  like  effect,  as  are 
provided  by  law  in  proceedings  against  a  judgment  debtor  supplementary 
to  execution  against  him,  returned  wholly  or  in  part  unsatisfied.  The  ex- 
penses of  a  county  treasurer,  and  such  compensation  as  the  board  of  super- 
visors may  allow  him  for  his  services  under  this  section,  and  for  making 
and  transmitting  to  the  assessors  of  the  several  towns  of  his  county  an 
abstract  or  copy  of  the  statements  of  the  agents  of  nonresident  creditors, 
shall  be  a  county  charge.     (Amended  by  L.  1916,  ck.  323,  §  45.) 

BouToe.^ — Former  Tax  L.  (L.  1S96,  eta.  908)  |  77;  originally  revised  from  L. 
18B1,  ch.  371.  If  9-11. 

The  amendment  of  1918  made  no  change  of  sulntance. 

§  78.  fiemedy  of  tenant  for  taxes  paid  by  him. — If  a  tax  upon  real 
property  shall  have  been  collected  of  any  occupant  or  tenant,  and  any 
other  person,  by  agreement  or  otherwise,  ought  to  pay  such  tax,  or  any  part 
thereof,  such  occupant  or  tenant  shall  be  entitled  to  recover,  by  action,  the 
amount  which  such  person  ought  to  have  paid ;  or  to  retain  the  same  from 
any  rent  due  or  accruing  from  him  to  such  person  for  the  land  so  taxed. 

Sonroe.— Former  Tax  L.  (L.  1896,  ch.  908)  |  78;  originally  revised  from  R.  S., 
pt.  I,  eta.  13,  tit.  6,  I  4. 

Aeferenee. — ^Rlght  of  certain  tenants  to  etaarge  school  tax  to  landlords.  Education 
lAW,  i  419. 

§  79.  Payment  of  taxes  on  part  of  property. — The  collector  shall  receive 
the  tax  on  peraonal  property,  or  on  part  of  any  lot,  piece  or  parcel  of  land 
charged  with  taxes,  provided  the  person  payii^  such  tax  shall  furnish 
such  particular  specification  of  such  part,  and  in  case  t^e  tax  on  the  re- 
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mainder  thereof  shall  remain  unpaid  the  collector  shall  enter  such  speci- 
ficBtion  on  his  return  to  the  count;)'  treasurer,  clearly  showing  the  part  on 
vhich  the  tax  remains  unpaid,  and  if  the  part  on  which  the  tax  shall  he  so 
p&id  shall  be  an  undiTided  share,  the  person  paying  the  same  shall  state 
to  the  collector  who  is  the  owner  of  such  share,  and  the  collector  shall  enter 
the  name  of  such  owner  on  his  account  of  arrears  of  taxes,  and  such  share 
shall  be  excepted  in  case  of  a  sale  for  the  tax  on  the  remainder.  {Amended 
iy  L.  1916,  ch.  323,  §  46.) 

knnw. — Former  Tax  Ij.  (L.  1S9S,  ch.  90S)  |  TS;  orlgtnallr  rerlsed  from  R.  8., 
Bt  1,  Ch.  13,  Ut.  3.  If  a,  9. 

The  uiendment  of  1916  added  words  "personal  propertr,  or  on"  In  first  clause. 

§  80.  Payment  of  taxei  on  state  lands  in  forest  preserre. — The  treasurer 
of  the  state,  upon  the  certificate  of  the  comptroller  as  to  the  correct  amount 
of  gQch  tax,  shall  pay  the  tax  levied  upon  state  lands  in  the  forest  pre- 
serve, by  crediting  to  the  treasurer  of  the  county  in  which  such  lands  may 
be  sitnsted,  such  taxes,  upon  the  amount  payable  by  such  county  treasurer 
to  the  state  for  state  tax.  No  fees  shall  be  allowed  by  the  comptroller 
to  the  county  treasurer  for  such  portion  of  the  state  tax  as  is  so  paid, 

Souoe. — F\>rmer  Tax  L.  (Ij.  1S9S,  ch.  908)  |  SO;  origlnall]'  revised  from  L. 
UK,  ch.  39E.  I  274.  as  amended  by  L.  1895,  ch.  395. 

Icferuoe. — AssaBsmsnt  of  state  lands,  |  SS,  ante. 

5  81.  Pees  of  collector. — On  all  taxes  paid  within  thirty  days  from  the 
date  of  notice  that  he  has  received  the  roll,  the  collector  shall  be  entitled 
to  receive,  if  the  aggregate  amount  shall  not  exceed  two  thousand  dollars, 
two  per  centum,  and  otherwise  one  per  centum,  in  addition  thereto.  On 
all  tases  collected  after  the  expiration  of  such  period  of  thirty  days,  the 
collector  shall  be  entitled  to  receive  five  per  centum  in  addition  thereto. 
The  collector  shall  be  entitled  to  receive  from  the  county  treasurer  two  per 
centtun  as  fees  for  all  taxes  returned  to  the  county  treasury  as  unpaid. 
In  Suffolk  county  no  fees  shall  be  paid  by  the  county  treasurer  on  returned 
taxes.     {Amended  hy  L.  1909,  ck.  240,  and  L.  1916,  ch.  332.) 

Saorm.— Former  Tax  L.  (L.  1S96,  ch.  908)  |  SI;  originally  revised  from  L. 
1S4E,  ch.  180.  I  29.  as  amended  by  L.  1876,  ch.  96,  and  |  30;  L.  1847.  cb.  48S;  L. 
1847.  cb.  455,  |  16.  as  amended  by  L.  1875,  ch.  474. 

Xeferenoei. — Fen  for  collection  of  school  taxes.  Education  Law,  |  426;  for  col- 
I«ctfoii  of  village  taxes.  Tillage  Iaw,  |  il5. 

Tht  amesdnient  of  1918  added  last  sentence. 

yttt  of  oolleeton  on  tazec  levied  oa  foreit  preserve. — Town  collectors  In  towns 
of  counties  embracing  a  portion  of  the  State  forest  preserve  are  not  entitled  to 
few  on  taxes  levied  on  lands  In  such  preserve.  The  warrant  attached  to  the  sasem- 
tunt-rolls  In  snch  towns  ehonid  exclude  taxes  on  lands  of  the  State  forest  preserve. 
RepL  of  Atty.  Qenl.    (1913)    441. 

§  82.    aetnm  by  collector  of  unpaid  taxei. — Each   collector  shall  im- 
mediately upon  the  expiration  of  his  warrant  make  and  deliver  to  the 
county  treasurer  an  account  of  unpaid  taxes,  upon  the  tax-roll  annexed  to 
Tou  Till— 9 
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his  warrant,  which  he  shall  not  have  been  able  to  collect,  verified  by  his 
affidavit,  that  the  sums  mentioned  therein  remain  unpaid,  and  that  he  has 
not,  upon  diligent  inqniry,  beenable  to  discover  any  personal  property  out 
of  which  the  same  could  be  collected  by  levy  and  sale,  and  upon  the  veri- 
fication of  the  said  account  by  the  county  treasurer  he  shall  be  credited 
by  the  county  treasurer  with  the  amonnt  of  such  account.  In  making 
such  return  of  unpaid  taxes,  the  collector  shall  add  thereto  five  per  centnm 
of  the  amount  thereof.  In  case  such  tax  is  uncollected  upon  lands  assessed 
to  a  resident  he  shall  also  state  the  reason  why  the  same  was  not  collected. 
In  the  county  of  Suffolk  such  return  shall  consist  of  the  tax-roll  and  war- 
rant together  with  the  affidavit  of  the  collector  known  also  as  the  receiver 
of  taxes  that  the  taxes  therein  appearing,  not  marked  paid,  remain  unpaid 
and  that  he  has  not  upon  diligent  inquiry  been  able  to  discover  any  per- 
sonal property  out  of  which  the  same  could  be  collected  by  levy  and  sale, 
tc^ther  with  a  statement  of  the  total  amount  of  such  unpaid  taxes,  and 
that  he  has  in  an  appropriate  column  in  said  tax-roll,  opposite  the  tax 
levied  upon  each  separate  parcel,  or  person  therein  named  or  described, 
inserted  five  per  centum  of  the  amount  of  the  unpaid  tax,  and  no  separate 
copy  or  account  of  such  unpaid  taxes  shall  be  made  or  required  of  col- 
lectors, or  receivers  in  such  county.  Any  collector  who  has  heretofore 
failed  in  making  such  return  of  unpaid  taxes,  may  make  such  return, 
whether  his  term  of  office  has  expired  or  not,  verified  by  his  affidavit,  to 
the  county  treasurer  any  time  within  eight  years  after  such  failure  and 
before  the  lands  against  which  said  taxes  arc  assessed  are  advertised  for  sale 
pursuant  to  this  chapter,  and  in  case  any  collector  shall  heretofore  or  here- 
after fail  to  add  said  five  per  centum  the  county  treasurer  shall  add  the 
same.  Such  return  shall  be  indorsed  upon  or  attached  to  said  roll,  and 
shall,  subject  to  the  provisions  of  this  section,  be  in  the  form  to  be  pre- 
scribed by  the  state  tax  commission.  Such  tax  and  percentage  may  be 
paid  to  the  county  treasurer  at  any  time  before  a  return  is  made  to  the 
comptroller,  or  in  the  county  of  Suffolk  such  tax,  percentage  and  interest 
at  the  rate  of  ten  per  centum  per  annum  computed  from  the  first  day  of 
February  after  the  same  was  levied  may  be  paid  to  the  county  treasurer 
at  any  time  before  the  first  day  of  August,  succeeding  the  date  of  the  war- 
rant and  thereafter  at  any  time  before  the  sale  of  the  land  for  such  unpaid 
tax,  upon  the  payment  of  such  tax,  percentage  and  interest  at  the  rate  of 
ten  per  centum  per  annum,  computed  from  the  first  day  of  February  after 
the  same  was  levied  and  the  cost  of  advertising  the  land  for  sale  for  such 
unpaid  taxes  as  apportioned  by  the  county  treasurer  among  the  several 
parcels  liable  to  be  sold.  The  county  treasurer  in  counties  in  which  lands 
are  sold  by  him  for  the  nonpayment  of  taxes,  is  hereby  authorized  to  incur 
and  pay  for  such  expenses  as  he  may  deem  necessary  for  the  examination 
of  collector's  returns  and  descriptions  of  property  to  be  sold  pursuant  to 
this  chapter,  and  the  procurement  of  proper  collector's  returns  and  the 
examinations  and  procurement  of  matters  and  facts  as  he  may  deem  neces- 
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mj  to  make  a  valid  tax  aale  hereunder,  but  such  expense  shall  not  exceed 
tia  amount  of  the  five  per  centum  added  as  aforesaid.  {Amended  by  L. 
1916,  ch.  323,  §  47,  L.  1916,  eh.  332  and  L.  1917,  ck.  39,  in  effect  March 
9, 1917.) 

I*UM.— Former  Tax  U  (L.  1896,  ch.  908)  |  82;  orlglnallj  raTlsed  trom  R.  S., 
pt  1,  eh.  13,  Ut  3,  I  10,  as  amended  by  Ia  1890,  ch.  14B,  Ut.  4,  i  SO;  L.  1865.  eh. 
4iT,  ii  fi,  T. 

Xdcrenoei. — ^Return  by  collector  of  unpaid  school  taxes,  Education  Law,  f  433; 
proc«dare  upon  return  of  school  taxes,  Id.  fg  434-438. 

The  uieudmeat  of  ISie,  oh.  33S  added  the  special  provlBlons  as  to  Suffolk  count?. 

Ths  tmendnieiit  of  1S17  changed  "state  board"  to  "tax  commission"  In  eeveral 

pISCM. 

Ketun;  what  to  oontaln. — See  Overlng  v.  Poote  (18T1),  43  N.  T.  290;  Cnrtiss  r. 
f^llett  (1863),  16  Barb.  33T;  Muzzy  T.  Shattuck  (1S46),  1  Dem.  233;  Fake  v. 
Whipple  (1867),  39  Barb.  339,  aOd.  (I8GS),  39  N.  T.  394. 

Sefeotlre  return. — An  affldavlt  by  a  collector  to  his  return,  without  a  ^enue,  Is 
■  nullity.  Thompson  v.  Burhane  (1874),  61  N.  Y.  52.  A  return  Is  InsufBclent 
where  It  is  neither  stated  therein,  nor  In  the  affldavlte  attached,  thst  the  account 
U  t  transcript  of  the  assessment-roll,  or  that  the  flgures  are  taken  therefrom, 
or  that  the  sums  claimed  to  be  due  are  for  unpaid  taxes.    Id. 

Rtc  per  cent.  fees. — Addition  to  ktobb  amount  without  separate  Item  la  not 
error.  Coleman  v.  Shattuck  (1876),  62  N.  Y.  348,  affg.  (1874).  2  Hon  497.  An 
error  In  cents  In  computation  does  not  vitiate.  Id.  ProvlBlon  applies  to  taxes  on 
land  of  nonresidents.    Id. 

infllelent  itatemeat. — A  collector  of  taxes  sufficiently  states  the  reason  why  the 
tai  wu  not  coUected  where  he  states  that  he  has  not  been  able  with  diligent  tn- 
qolry  to  discover  any  personal  property  out  of  which  the  tax  could  be  collected 
by  levy  and  sale.     Smith  v.  RuBsell  (1918),  172  App.  Dlv.  793,  16?  N.  Y.  Supp.  169. 

§  83.  Bctnin  wh«n  oolleotion  hai  been  enjoined. — Any 'stay,  lawfully 
granted  by  any  court  of  record  by  injunction  ot  other  order  or  proceeding, 
of  the  collection  of  any  tax  existii^  at  the  expiration  of  the  period  for  the 
collection  of  the  tax  under  any  warrant  or  process  ia  the  hands  of  the 
collector  or  other  officer  for  the  collection  thereof,  or  existing  at  the  time  of 
the  expiration  of  the  term  of  office  of  the  collector  or  officer  holding  such 
warrant,  bIuiU  operate  as  an  extension  of  the  time  within  which  such  col- 
lector or  other  officer  may  collect  such  tax  until  such  stay  is  terminated 
and  for  the  period  of  thirty  days  thereafter.  As  to  all  other  taxes  to  be 
collected  under  any  such  warrant  or  process,  the  collector  or  officer  hold- 
ing the  warrant  or  process  shall  make  a  return  thereof  within  the  time  pre- 
scribed by  law. 

B»uroe.— Former  Tax  L.  (L.  1896,  ch.  90S)  {  S3;  originally  revised  from  L. 
1863,  ch.  69, 1  1,  as  amended  by  L.  1879,  ch.  492. 

Eerlsen'  nots.— The  original  act  provides  that  If  the  stay  commences  within 
thirty  days  after  the  receipt  of  the  warrant,  the  collector  shall  have  sixty  days, 
and  otherwise,  an  .additional  thirty  days  within  which  to  enforce  the  warrant. 
SecUon  83  of  revision  provides  that  the  stay  shall  operate  uniformly  as  an  ex- 
tension so  long  as  It  shall  be  In  force  and  tor  thlrtydaya  thereafter.  Otherwise 
there  is  no  change. 

S  B4.    Payment  of  money  ooUeoted. — Every  collector  shall,  within  one 
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week  after  the  time  prescribed  in  bis  warrant  for  the  paTment  of  the  moneys 
directed  therein  to  be  paid,  pay  to  the  officers  and  persons  {q>ecified  therein, 
the  snms  required  in  such  warrant  to  be  paid  to  them  respectively.  The 
officers  and  persons  other  than  the  county  treasurer,  to  whom  any  such 
money  shall  be  paid,  shall  deliver  to  the  collector  duplicate  receipts  there- 
for, one  of  which  duplicates  shall  be  filed  by  the  collector  with  the  county 
treasurer  and  shall  entitle  him  to  a  credit  in  the  books  of  the  county  treas- 
urer for  the  amount  therein  stated  to  have  been  received,  and  no  other 
evidence  of  such  payment  shall  be  received  by  the  county  treasurer.  If  any 
greater  amount  of  taxes  shall  be  levied  in  any  town  than  the  town  charges 
thereof,  and  its  proportionate  share  of  the  state  taxes  and  county  charges, 
the  surplus  shall  be  paid  by  the  collector  to  the  county  treasurer,  who  shall 
place  it  to  the  credit  of  such  town,  and  it  shall  go  to  the  reduction  of  the 
tax  npon  the  town  for  the  succeeding  year. 

Bovroe.— Former  Tax  L.  <L.  1898,  ch.  908)  |  84;  orlsinallr  revlsod  from  R.  B., 
pt.  1,  ch.  13,  tit.  3,  ft  6,  7. 

Seotlon  86  of  the  Town  law  requlree  the  auperrlBor  of  each  town  to  receive  and 
pay  over  all  moneys  raised  therein  for  defrayliiK  town  cbarges,  except  those  raised 
for  highways  and  bridges  and  for  the  support  of  the  poor. 

§  85.  Extensioii  of  time  for  collection. — The  county  treasurer,  upon  ap- 
plication of  the  supervisor  of  any  town  or  common  council  of  any  city  in 
his  county,  may  extend  the  time  for  collection  of  taxes  remaining  unpaid 
to  a  day  not  later  than  April  first,  following,  in  case  the  collector  shall  pay 
over  all  moneys  collected  by  him,  and  renew  his  bond  in  a  penalty  twice 
the  amount  of  the  taxes  remaining  uncollected,  approved  by  the  proper 
officer  upon  filing  the  same,  as  the  original  bond  is  required  to  be  filed, 
and  delivering  a  certified  copy  thereof  to  such  treasurer.  Collectors  and 
receivers  of  taxes  who  have  filed  a  bond  as  required  by  statute,  shall  not  be 
required  to  renew  their  bonds.  This  section  shall  not  affect  any  special 
law  relating  to  the  extension  of  time  for  the  collection  of  taxes,  nor  be 
constmed  to  extend  the  time  for  the  payment  of  the  state  tax  by  the  county 
treasurer,  as  reqaired  by  this  chapter.  {Amended  by  L.  1910,  eh.  332, 
and  L.  1916,  ch.  323,  §  48.) 

Sonroe. — Former  Tax  L.  (L.  1S96,  ch.  90S)  |  84;  originally  revls«d  from  R.  B., 
1867,  ch.  7;  L.  18SS,  ch.  10,  as  amended  by  L.  1886,  cb.  32,  tbe  latter  act  being 
followed  In  reylsion. 

Reference!. — Extension  of  time  for  collection,  County  Law,  |  160,  which  see  In 
connection  with  above  section.  Renewal  of  warrant  for  collection  of  school  taxes, 
Education  Law,  |  423. 

The  amendraeat  of  IBIO  omitted  a  requirement  that  the  collector  most  on  or  befora 
May  1  make  a  return  of  nonreatdent  taxes. 

The  amendBient  of  1017  changed  "Hay"  to  "April." 

§  86.  Appointment  of  collector  in  case  of  vacancy. — If  a  person  chosen 
to  the  office  of  collector  of  a  town  shall  refuse  to  serve  or  be  disabled  from 
entering  upon-  or  completing  the  duties  of  his  ofBce  from  any  cause,  the 
town  board  shall  forthwith  appoint  a  collector  for  the  remainder  of  the 
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year,  who  shall  give  the  same  undertaking,  be  subject  to  the  same  duties 
and  penalties  and  have  the  same  powers  and  compensation  as  the  collector 
in  whose  place  he  was  appointed.  The  snpervisor  of  the  town  shall  forth- 
with give  notice  of  such  appointment  to  the  county  treasurer.  Such  ap- 
pointment shall  not  exonerate  the  former  collector  or  his  sureties  from  any 
liability  incurred  by  him  or  them.  If  a  warrant  shall  have  been  issued  by 
the  board  of  superriaors  before  the  appointment  of  a  collector  to  fill  a 
vacancy  or  before  the  appointment  of  a  collector  under  this  section, 
tiie  original  warrant,  if  obtainable,  shall  be  delivered  to  the  collector  so 
appointed  and  shall  give  him  the  same  powers  as  if  originally  issued  to  him. 
If  Each  warrant  is  not  obtainable,  a  new  one  shall  be  issued  by  the  chair- 
man and  clerk  of  the  board  of  supervisors  of  the  county,  directed  to  the 
collector  appointed,  vrith  the  same  force  and  effect  as  if  originally  issued 
Ui  him.  Upon  any  such  appointment,  the  supervisor  of  the  town,  if  he 
shall  deem  it  necessary,  may  extend  the  time  limited  for  the  collection  of 
taxes,  for  a  period  not  exceeding  thirty  days,  and  forthwith  give  notice 
of  such  extension  to  the  county  treasurer.  {Amended  by  L.  1916,  ch.  323, 
§  49.) 

S«BToe. — Former  Tax  L.  (L.  1896,  eh.  908)  |  S6;  orislnally  revised  from  R.  8., 
PL  1,  ch.  13.  tit  3.  11  11.  12. 

Keferaiae*. — CreaUon  ot  vacanclen.  Public  Offlcere  Law,  |  30.  Filling  vacancies, 
in  town  ofllces.  Town  Law,  |  130.    Llabltlty  ot  sureties.  Town  Law,  i  114,  and  notea. 

The  amendmeat  of  1916  struck  out  tie  words  "or  word"  after  "town"  in  last 
wntence. 

§  S7.  When  aheriff  shall  execute  collector's  warrant, — If  the  collector  of 
any  tax  district  in  the  state  shall  neglect  or  refuse  to  execute  an  ofBcial 
bond  or  undertaking  as  required  by  law,  or  the  supervisor  of  the  town  shall 
refuse  or  neglect  to  approve  and  file  the  same,  within  the  time  prescribed 
by  law,  and  a  new  collector  shall  not  have  been  appointed  within  ten  days 
after  the  time  when  such  bond  or  undertaking  should  have  been  filed,  the 
board  of  supervisors  shall  deliver  the  tax-roll  or  a  copy  thereof  with  the 
warrant  annexed,  to  the  sheriff,  who  shall  give  a  like  undertaking  as  is  re- 
quired from  the  collector,  and  who  shall  then  proceed  with  the  collection 
of  the  taxes  levied  tiierein  in  like  manner  as  collectors  are  authorized  by 
law  to  do,  and  with  like  powers  and  subject  to  the  same  duties  and  obliga- 
tions. Every  such  warrant  shall  require  all  payments  therein  specified  to 
be  made  by  the  sheriff  within  sixty  days  after  the  receipt  of  the  warrant  by 
him.  The  expense  of  the  collection  of  such  taxes  by  him,  if  any,  over  and 
ftbove  the  fees  lawfully  chargeable  by  the  collector,  shall  be  audited  by  the 
board  of  superriaors  and  shall  be  a  charge  upon  the  town. 

■ouoe. — Former  Tax  L.  (L.  1896,  ch.  908)  |  87;  orlglnallr  revised  .from  L. 
1S57,  cb.  585. 

See  People  ex  rel.  Supervisors  v.  Hardenburgh  (1882),  90  N.  Y.  411. 

S  88.  Satufaction  of  oollector'B  bond. — Upon  the  settlement  of  the  ac- 
count of  taxes  directed  to  be  collected  by  a  collector  in  any  town  or  city, 
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except  in  the  city  of  New  York,  the  county  treasurer  shall,  if  requested, 
and  if  the  collector  shall  have  fully  paid  over  or  duly  accounted  for  all 
the  taxes  which  he  was  by  law  to  collect,  give  to  such  collector  or  any  of 
his  sureties  a  written  certificate  of  such  settlement,  duly  acknowledged,  and 
upon  the  filing  thereof  in  the  oESce  of  the  clerk  where  the  ondertakiog  is 
recorded,  the  clerk  shall  enter  satisfaction  of  such  undertaking  which  tdiall 
thereby  be  dischai^ed;  except  that  in  counties  containing  cities  of  the 
first  class  such  satisfaction  when  so  entered  shall  only  discharge  the  lien  of 
said  bond  or  undertaking  upon  the  real  estate  of  the  collector  and  his 
sureties,  but  the  liability  of  the  collector  and  his  sureties  upon  such  bond 
or  undertaking  for  a  failure  upon  the  part  of  such  collector  to  pay  over 
moneys  collected  by  him  shall  be  in  no  wise  impaired. 

Sonroe. — Fonn»  Tax  L.  (L.  1S96,  ch.  908)  |  S8:  originally  revlHed  from  R.  S., 
pt.  1,  ch.  13,  Ut  3,  If  20,  21. 

The  exception  as  to  cities  of  the  flret  class  was  added  by  the  amendment  of 
1899. 

Eeleaae  of  ooll«43tDr. — There  are  but  two  ways  In  which  a  collector  receiving  a 
valid  warrant  can  be  released:  1,  by  paying  the  proper  officer  the  groea  sum  ha 
Is  required  to  collect;  2,  by  rstumlng  the  warrant  with  an  Itemised  account  of 
unpaid  taxes  duly  verified.  The  alleged  loss  of  the  aseeeBment-roll, — held  not  to 
excuse  him.  Village  of  Oleon  v.  King  (1886),  6  N.  Y.  St.  Rep.  169,  affd.  (1888), 
116  N.  Y.  356. 

See  also  Fake  v.  Whipple  (1868),  39  N.  T.  394. 

§  88-a.  Aeasseaiment  of  taxes  levied  on  imperfectly  dewiibed  real  prop- 
erty.— The  county  treasurer  of  any  county  from  which  accounts  of  unpaid 
taxes  are  not  returned  to  the  comptroller  shall  examine  the  accounts  of 
arrears  of  taxes  received  from  the  collector  of  each  tax  district  and  shall 
reject  all  taxes  charged  on  real  property  deemed  to  be  so  imperfectly 
described  or  erroneously  assessed,  in  form  or  substance,  that  the  collection 
of  the  same  by  the  sale  of  such  real  property  cannot  be  enforced,  and  shall, 
on  or  before  May  first,  deliver  a  transcript  thereof  to  the  supervisor  of 
the  tax  district  in  which  the  real  property  on  which  taxes  have  been  so 
rejected  shall  be  located.  Such  supervisor  shall,  if  in  his  power,  within 
thirty  days  thereafter,  cause  an  accurate  description  of  such  real  property 
to  be  made  and  returned  to  such  treasurer,  with  the  correct  amount  of 
taxes  thereon,  each  kind  of  tax  being  stated  separately,  and  if  necessary, 
he  may  cause  a  survey  and  map  of  any  of  such  real  property  to  be  made, 
and  the  expense  of  such  survey  and  map  on  or  for  each  lot  or  parcel  shall 
be  returned  to  such  treasurer  and  be  a  legal  chai^  upon  such  real  prop- 
erty and  be  collected  with  the  taxes  thereon.  A  statement  of  the  taxes  on 
real  property  in  each  tax  district  remaining  so  rejected  on  the  first  day 
of  July,,  indudiog  the  amount  of  taxes,  fees  and  interest  thereon,  shall  be 
forwarded  by  the  treasurer  to  the  supervisor  of  the  tax  district  in  which 
such  real  property  was  assessed,  and  such  supervisor  shall,  prior  to  the 
first  day  of  the  annual  meeting  of  the  board  of  supervisors  in  such  county, 
add  to  the  assesuuent-roU  of  the  tax  district  in  which  the  real  property 
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IB  ataated,  for  the  then  current  year,  an  accurate  description  of  eueh  real 
property,  the  correct  amount  of  taxes  thereon,  the  tax  of  each  year  and 
kind  of  tax  separately,  stating  that  it  is  a  reaasessment,  and  charge  the 
same  tberewitb.  The  board  of  supervisors  shall  direct  the  collection  of 
iadi  taxes  so  added  to  the  assessment-roll,  and  they  shall  be  considered 
the  taxes  of  the  year  in  which  the  description  shall  be  perfected.  If  such 
tu  be  not  levied  upon  aneh  real  property  as  herein  required,  the  board  of 
supervisors  shall  cause  the  same  with  interest  thereon  at  the  rate  of  ten 
per  centum  per  annum,  to  be  levied  upon  the  tax  district  in  which  orig- 
inally assessed  and  collected  with  the  other  taxes  of  the  same  year. 
{Addti  by  L.  1913,  eh.  666,  and  amended  by  L.  1916,  eh.  323,  §  50.) 
n*  uundment  of  1»W  changed  "June"  to  "May"  and  "August"  to  "July." 

§  88.  Unpaid  taxes  on  rerident  real  property  to  be  reaiieued. — ^When  the 
tax  oa  any  real  property,  not  assessed  as  nonresident,  is  returned  as  unpaid 
and  so  remains,  the  county  treasurer  shall,  unless  such  tax  shall  have  been 
rejected  as  provided  by  section  eighty-eigbt-a,  immediately  deliver  a  tran- 
script thereof  to  the  supervisor  of  the  tax  district  in  which  such  tax  was 
assessed.  Such  supervisor  shall,  if  in  his  power,  within  thirty  days  there- 
after, cause  an  accurate  description  of  such  real  property  to  be  made  and 
returned  to  said  treasurer,  with  the  correct  amount  of  taxes  thereon,  each 
kind  of  tax  being  stated  separately,  and  if  necessary,  he  may  cause  a  sur- 
vey and  map  of  any  of  said  real  property  to  be  made,  and  the  expense  of 
SQcb  survey  and  map  on  or  for  each  lot  or  parcel  shall  be  returned  to  said 
treasnrer,  and  be  a  legal  charge  upon  such  real  property  and  be  collected 
with  the  taxes  thereon.  The  amount  of  such  tax  shall  bear  interest  at  the 
rate  of  ten  per  centum  per  annum  from  the  first  day  of  February  until 
paid,  or  until  the  sale  of  such  property  to  satisfy  such  tax  by  the  county 
treagurer,  or  if  the  property  is  located  in  a  county  embracing  a  portion 
of  the  forest  preserve,  until  the  return  of  such  unpaid  tax  to  the  comp- 
troller. And  such  real  property  and  the  tax  thereon  shall  be  regarded 
for  all  purposes  of  assessment,  collection  and  sale  as  nonresident,  and  sub- 
ject to  all  the  provisions  of  the  tax  law  in  relation  to  nonresident  real 
proper^  and  nonresident  taxes.  {Amended  by  L.  1913,  ck.  666,  and  L. 
1916,  cU  323  md  332.) 

BoMce.— Former  Tax  L.  (L.  1896,  ch.  908)  f  89;  originally  revised  from  L. 
18JE,  cb.  427,  I  6,  as  amended  b;  L.  1876,  ch.  101. 

HcrUen'  note. — The  original  law  provides  merely  that  the  supervisor  of  a  town 
or  ward  shall  add  a  description  of  the  land  to  the  roll  of  the  following  year.  In 
practln  the  descrlptloa  Is  obtained  from  the  county  treasurer,  but  It  has  been 
""nigbt  best  to  add  an  express  provision,  that  the  county  treasurer  shall  deliver 
U  ibttract  of  the  tax-roll  relating  to  such  unpaid  taxes  to  the  sapervlsor  during 
Uie  moDtb  of  July,  thus  giving  the  sDpervIsor  ample  time  to  add  the  description 
to  the  assessment-roll  for  the  current  year. 

tlic  ammdment  of  1B03  provides  for  the  return  to  the  county  treasurer  of  unpaid 
tUM  on  resident  as  well  as  nonresident  lands,  and  subjects  such  lands  to  sale 
ItboDt  their  reasseMment  as  nonresident,  which  was  the  former  law  and  practice: 
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The  amendment  of  191S  added  the  worda  "nnleaa  snch  tax  elull  bare  boMi  re- 
jected M  provided  by  |  88-a"  In  first  sentence. 

The  amendment  of  1916,  oh.  318  struclc  out  all  the  dlsUncUons  between  raldeat 
and  nonresident  property,  and  tncreaaed  the  rate  of  Interest  from  eight  to  ten 
per  cent.,  but  the  proTlalons  were  restored  by  the  amendment  made  by  ch.  332, 
wblcb  also  Increased  the  rate  from  S  to  10  per  cent.  The  prorlBlons  are  obMlet* 
by  reason  of  the  abolition  of  the  dlsUnctlon  between  resident  and  nonresident  real 
property. 

Applieatlon. — Tax  on  resident  real  property  returned  by  the  collector  as  unpaid 
should  be  transmitted  to  the  comptroller  without  le-aseeesment,  since  the  amend- 
ment of  this  section  In  1902.    RepL  of  Atty.  Oeul.  (1911)  536. 

Reaueaiment  of  property  before  being  sold  for  unpaid  taxes  Is  no  longer  required 
since  the  amendment  by  L.  1902,  ch.  171.    Hept  of  Atty.  Oenl.  (190S)   538. 

Tax  a^alnit  reildent  can  only  become  a  Hen,  by  proceedings  subsequent  to  first 
assessment  Collins  v.  Long  Island  City  (1892),  132  N.  Y.  321,  30  N.  B.  835; 
Newman  t.  Supervisors  of  Livingston  (1871),  45  N.  Y,  676;  Rose  v.  Northrup 
(1903),  41  Misc.  238,  84  N.  Y.  Supp.  62.  affd.  (1903),  88  App.  Dlv.  620,  621,  85  N. 
Y.  Supp.  1146,  altd.  (1904),  179  N.  Y.  666,  71  N.  B.  1138.  These  dedslons  are 
superseded  on  this  point  by  the  amendment  of  1902. 

Where  taxes  on  resident  real  property  were  returned  as  unpaid,  an  assessment 
must  first  be  made  against  the  land  as  such  In  the  part  of  the  assessment-roll 
relating  to  nonresident  lands  before  a  sale  for  sneb  unpaid  taxes  can  be  made. 
People  ex  rel.  McGulnnesa  y.  Lewis  (190S).  127  App.  Dlv.  107,  111  N.  Y.  Supp.  398. 

Snforoement  of  taxes  where  not  ooUeeted  by  distress. — Where  taxes  are  not  col- 
lected by  distress  of  the  goods  of  the  taxpayer  upon  the  collector's  certifying  bis 
Inability  to  collect  them,  the  property  assessed  must  be  described  definitely,  added 
to  the  next  year's  roll  and  again  placed  In  the  collector's  hands;  and.  In  case  of  his 
Inability  then  to  collect  It,  the  unpaid  tax  must  be  certified  to  the  State  Comptroller 
and  collected  by  sale  of  the  land,  and,  If  these  proceedings  are  not  taken  at  the 
time  and  In  the  manner  prescribed  by  statute,  their  omission  cannot  be  supplied 
at  a  later  date.    Matter  of  Bodlne  (1911),  74  Misc.  493, 134  N.  Y.  Supp.  406. 

§  90.  Ftyment  to  creditors  of  the  county. — Each  county  treasurer  shall 
pay  to  the  creditors  of  ihe  county  from  the  moneys  paid  to  him  by  the  col- 
lectors of  taxes  of  the  several  towns  therein,  such  sums  and  in  such  manner 
as  the  board  of  supervisors  of  the  county  direct. 

Sonree. — Former  Tax  L.  (U  1893,  ch.  908)  |  90;  originally  revised  from  L.  1865, 
ch.  427,  f  1. 

§  81.  Payment  of  state  taz^ — The  comptroller  shall  charge  each  county 
treasurer  with  the  amount  of  the  state  tax  levied  on  his  county,  except  the 
tax  for  schools,  crediting  him  with  his  fees,  if  any,  but  no  fees  shall  be  al- 
lowed by  the  comptroller  for  such  portion  of  the  state  tax  as  is  credited  by 
him  for  unpaid  nonresident  taxes.  The  county  treasurer  of  each  county 
shall,  after  retaining  his  fees  thereon  at  the  rat«  of  one  per  centum  thereof, 
which  shall  not,  however,  in  any  case  exceed  fifteen  hundred  dollars,  for 
all  taxes  for  state  purposes,  including  schools,  pay  the  state  tax  to  the 
treasurer  of  the  state,  as  follows:  One-third  of  the  state  tax  exclusive  of 
the  state  tax  for  schools  on  or  before  the  fifteenth  day  of  February,  one- 
third  thereof  on  or  before  the  fifteenth  of  April,  and  unless  otherwise 
provided  by  law,  the  balance  thereof  on  or  before  the  fifteenth  day  of  May 
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in  each  year,  and  notify  the  comptroller  of  such  payment  "Whenever  the 
stat«  tax  for  schools,  payable  by  any  county,  shall  exceed  the  apportion- 
ment to  such  county  of  state  school  moneys  as  made  by  the  state  eommis- 
sioiier  of  education,  in  accordance  with  the  provisions  of  the  education 
law,  such  excess  shall  be  paid  by  the  treasurer  of  such  county  to  the  treas- 
urer of  the  state  on  or  before  the  fifteenth  day  of  March  in  each  year, 
sad  such  treasurer  shall  notify  the  state  commissioner  of  education  of 
sneh  payment.  If  there  are  not  sufficient  funds  in  the  county  treasury 
standing  to  the  credit  of  any  town  to  pay  the  state  tax  chargeable  thereto, 
the  treasurer  shall  borrow  sofBcient  money  upon  the  credit  of  the  county 
and  chai^  the  same  gainst  such  town,  with  interest  thereon  until  the 
same  is  paid.  If  any  county  treasurer  shall  not  pay  over  the  state  tax, 
including  tiie  state  tax  for  schools,  as  herein  directed,  the  comptroller  shall 
cbai^  on  all  sums  withheld  such  rate  of  interest  as  shall  be  sufficient  to 
repay  all  expenditures  incurred  by  the  state  in  borrowing  money  equiva- 
lent to  the  amount  so  withheld,  and  such  additional  rate  as  he  shall  deem 
proper,  not  exceeding  ten  per  centum,  from  the  dates  hereinbefore  pro- 
vided for  such  payments  in  each  year,  which  shall  be  regarded  as  funds  in 
the  hands  of  the  eoiuity  treasurer  belonging  to  the  state  and  for  which  his 
sureties  and  county  shall  be  liable.  The  fees  of  the  county  treasurer  for 
collecting  and  paying  over  the  school  tax  shall  be  allowed  and  paid  by  the 
coQunissioQer  of  education. 

knree.— Former  Tax  Li.  (L.  1896,  ch.  908)  |  91,  as  amended  bj  L.  1898,  cb. 
3ei;  L.  1902,  cb.  378;  orlglnalljr  revlaed  from  L.  1865,  cb.  427,  f|  2,  3,  8;  L. 
1898,  ch.  686  (County  Iaw).  |  141. 

The  uundMent  of  190>  relates  to  tbe  time  of  parment  of  the  school  tax. 

The  uBcndinent  of  1B9B  la  Bubstantlally  In  the  last  eentence. 

■oadi  In  uitlolpatlon  of  (tate  tax. — Tbe  State  Finance  Law,  i  14  (L.  1909,  cb. 
IS),  aatborlEes  tbe  comptroller  to  Issue  bonds  In  anticipation  of  tbe  state  tax. 

Kuaer  of  payment. — Any  mode  whlcb  brlnge  tbe  money  Into  tbe  state  treas- 
urer's hands  Is  lawful.  Tbe  county  treasurer  Is  not  conflned  to  tbe  methods  In- 
dicated by  tbe  sUtute.    Phelps  v.  People  (1878).  72  N.  T.  334. 

liiblUty  of  treatnrer. — The  county  treasurer,  as  an  individual,  la  primarily  liable 
to  the  state  for  taxes  received  on  Its  behalf,  and  not  until  the  remedy  against 
Um  and  his  sureties  has  been  exhausted  does  the  county  Itself  become  responsible 
by  reason  of  hie  default.  National  Bank  of  Ballston  v.  Superrleors  of  Saratoga 
ll»87),  106  N.  Y.  488. 

IlsUUty  of  eoenty. — The  loss  from  state  tares  assessed  but  not  collected  must 
tall  upon  the  county,  not  upon  the  state.  Mayor,  etc.,  of  New  York  v.  Daven- 
port (1883),  92  N.  Y.  604;  Wood  v.  Supervisors  (1889),  60  Hun  1,  2  N.  Y.  Supp.  369. 

latereit  chargeable  to  county  for  failure  to  pay.  People  v.  Fitch  (1896),  89  Hun 
110,  SE  N.  Y.  Supp.  191,  modf.  (1896),  148  N.  Y.  71,  42  N.  B.  620;  People  v.  Myers 
(1892),  GG  Hun  167,  21  N.  Y.  Snpp.  79.  aftd,   (1893),  138  N.  Y.  690,  34  N.  E.  372. 

lUblllty  of  oonnty  for  money  borrowed. — A  county  treasurer  can  only  borrow 
moDey  npon  tbe  credit  of  the  county  to  the  extent  of  tbe  deficiency  appearing  In 
Uie  connty  treasury  against  the  several  towns  of  the  county.  An  amount  bor- 
rowed In  excess  of  this  deficiency  Is  upon  the  responsibility  of  tbe  county  treasurer 
slflne,  and  the  county  cannot  be  held  liable  therefor.    Hathaway  v.  Connty  ol  Dela- 
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ware  <190e),  103  App.  Dlv.  179,  93  fl.  Y.  Sapp.  436,  modf.  (1906),  186  N.  T.  368, 
78  N,  E.  153. 

Eeei  provided  by  tbta  section  may  be  retained  by  the  county  treasurers  In  ad- 
dition to  tbelr  aalarlea,    RepL  of  Atty.  Oenl.  (1904)  204. 

In  allowliiK  feet  to  a  oonntr  treainrer  for  the  collection  of  the  state  tax,  the 
Comptroller  should  deduct  trom  the  total  amount  received  the  portion  of  the  state 
tax  credited  for  all  non-renldeot  taxes  and  also  the  portion  of  the  state  tax  which 
Is  credited  for  the  amount  ot  taxes  levied  against  the  state  upon  forest  preserve 
lands.  A  county  treasurer  may  retain  his  proper  fees  under  section  91  ot  the 
Tax  Law  trom  the  amount  paid  by  him  to  the  treasurer  of  the  state.  R^t.  of 
Attr.  Oea).   (1912)   439. 

§  82.  A«conuta  of  oonnty  treasurer  vith  comptroller. — The  comptroller 
shall  state  annually  on  Jane  first,  the  account  of  each  county  treasnrer, 
and  if  any  part  of  a  state  tax  is  unpaid  at  that  date,  the  comptroller  shall 
transmit  by  mail  to  the  county  treasurer  a  copy  of  such  accounts  and  a 
requisition  that  he  must  pay  the  balance  due  the  state  within  thirty  days, 
and  if  the  tax  is  not  paid  within  such  time,  the  comptroller  shall,  unless 
he  is  satisfied  by  due  proof  that  the  treasurer  has  not  received  such  balance, 
and  has  \ised  due  diligence  in  collecting  the  same,  forthwith  deliver  a  copy 
of  the  account  to  the  attorney-general,  who  shall  take  the  necessary  pro- 
ceedings to  collect  the  same  of  the  county  treasurer  or  his  sureties  or  other- 
wise, with  interest  as  provided  by  the  last  preceding  section.  The  comp- 
troller may  also,  in  his  discretion,  direct  the  board  of  supervisors  of  the 
county  to  institute  the  necessary  proceedings  on  the  undertaking  of  such 
county  treasurer  and  his  sureties.  The  comptroller  shall  also  transmit  to 
the  hoard  of  supervisors  on  or  before  October  tenth,  a  statement  of  account 
between  his  ofBee  and  the  county  treasurer. 

Bonrce. — Former  Tax  L.  (U  1S9S,  ch.  90S}  g  92;  originally  revised  from  L 
18S5,  ch.  427,  H  11-16. 

Eevltert'  note. — The  date  for  the  settlement  ot  the  account  is  changed  from 
May  1  to  June  1.  This  la  rendered  necessary  by  reason  ot  the  change  in  the 
time  ot  the  payment  ot  the  state  tax. 

L.  1885,  ch.  427,  |  12.  provides  that  Interest  may  be  recovered  trom  May  1. 
This  Is  also  changed  to  conform  to  L.  1895,  ch.  ESS,  which  allows  interest  from  the 
time  the  tax  Is  due.  The  comptroller  is  required  by  L.  1S66,  ch.  427,  |  16,  to 
transmit  a  statement  of  account  to  the  supervteors  on  or  before  the  first  Tues- 
day In  October  changed  to  October  10.  The  comptroller's  books  ars  balanced  on 
September  30,  the  last  day  of  the  fiscal  year,  and  October  10  will  give  him  auQ- 
cient  time  to  transmit  statement. 

§  83.  Losses  by  default  of  collector  or  treasurer. — ^AU  losses  sustained, 
and  all  deficiencies  in  any  taxes,  or  in  the  payments  to  be  made  tbeirefrom, 
by  reason  of  the  default  of  any  collector,  shall  be  chargeable  to  the  town 
or  city  of  which  he  is  collector.  If  occasioned  by  the  default  of  the  treas- 
urer of  any  county  in  the  discharge  of  his  official  duties,  such  losses  shall 
be  chargeable  to  such  county.  Any  judgment  against  such  treasurer  for 
any  such  loss  or  deficiency  on  account  of  the  state  tax  upon  which  an  exe- 
cution shall  have  been  issued  and  returned  unsatisfied  shall  be  conclusive 
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as  to  the  fact  of  Buch  loss  or  deficiency,  and  the  amount  of  such  deficiency 
shall  thereupon  become  a  chaise  against  such  county,  and  the  board  of 
aapervisors  thereof  shall  add  all  such  losses  or  deficiencies  to  the  nest  year's 
taxes  of  such  town,  city  or  county,  and  levy  the  same  thereon. 

Sovrce. — ^Former  Tax  L.  (L.  1896,  ch.  908)  1  93;  orlginallf  revised  from  R.  S., 
pt.  1,  ch.  13,  Ut.  G,  I  5;  L.  1S6T,  ch.  427,  |  36,  as  amended  by  L.  1866.  ch.  52». 

Liability  of  oonsty. — County  Is  surety,  but  not  called  upon  to  act  nntU  state 
has  exhausted  Its  remedy  s^alnst  the  tresBurer  and  his  sureties.  Wood  v.  Sn> 
pervlsora  of  Monroe  (1SS9),  50  Hun  1,  2  N.  T.  Supp.  369.  The  treasurer's  duties 
have  the  nature  of  an  sgency.  Denton  v.  Herrlll  (1887),  43  Hun  224,  afTd.  (1S90), 
118  N.  y.  187,  23  N.  E.  4B9;  Sapervlsors  v.  Otto  (1876),  62  N.  Y.  88.  It  Is  the  losses 
which  are  to  be  charged  to  the  county,  not  the  amount  of  tax  authorized  to  be 
l«vted  on  the  taxable  property  of  the  county.  Bank  v.  Supervisors  (1887),  106 
N.  Y.  4S8,  13  N.  B.  439;  Bridges  v.  Supervisors  (1883),  92  N.  Y.  G71.  The  share  or 
quota  of  each  county  ts  charged  against  it,  and  it  must  make  up  any  deficiency  in 
tlie  collectlouB.    Mayor,  etc.,  of  New  York  v.  Davenport  (1883),  92  N.  Y.  604. 

§  94.  lEeoeipts  for  Uaa^-Benumbered  §  79-b  and  amended  iy  L.  1916, 
ch.  323,  5  42.    See  §  70.b,  ante. 

§  85.  Artiole  how  applicable. — This  article  shall  apply  to  all  the  cities 
or  towns  of  the  state,  in  so  far  as  the  matters  herein  provided  for  do  not 
conflict  with  the  special  and  local  laws  of  such  cities  or  towns. 

Bonzoe. — Former  Tax  L.  (L.  1S96.  ch.  908)  f  96,  as  amended  by  L.  1897,  ch. 
4S9;    originally  revised  from  U  1S46.  ch.  180.  ]  32. 

Bepeal  of  ipeolal  aoti.— The  General  Tax  L«w  (Laws  of  1896,  chap.  808)  repealed 
by  implication  a  special  act  (Laws  of  1874,  chap.  610,  and  acts  amendatory  thereof) 
providing  for  a  collection  of  unpaid  taxes  in  the  several  towns  of  the  county  of 
Westchester.  Said  special  acts  were  not  saved  from  repeal  by  section  95  of  the 
General  Tax  I*w,  (or  said  section  is  expressly  limited  to  the  provlaions  of  article 
4,  while  the  provisions  for  the  sale  of  lands  for  unpaid  taxes  are  governed  by 
article  6.  Carroll  v.  HcArdle  (1913),  157  App.  DIv.  404,  142  N.  Y.  Supp.  657,  revd. 
(1»15),  216  N.  Y.  232.  110  N.  B.  446. 


ARTICLE  V. 
cozLBOnon  of  hohbbsiseht  taxes. 

Section  100.  Return  of  unpaid  nonresident  taxes. 

101.  Rejection  of  taxes. 

102.  Admission  of  nonresident  taxes  by  comptroller  and  Its  effect 

103.  Payment  to  the  county  treasurer  of  excess  of  arrears  credited.    - 

104.  Cancelation  of  tax  by  comptroller. 

106.  Transmittal  of  statement  of  canceled  taxes  to  board  of  supervisors. 

106.  Correction  of  Imperfect  descriptions. 

107.  Nonresident  taxes,  when  and  how  paid  to  comptroller. 

108.  Deduction  of  overcharges. 

109.  Overpaid  taxes. 

S  100.    ietum  of  unpaid  nonreiident  taxes. — The  collector  shall  retom    ^^ 
the  original  assessment-roll  to  the  county  treasurer,  and  when  the  treasurer    f"'^ 
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I  100.  Collection  of  nonrealdent  taxes.  L.  1909.  ch.  62. 

finds  an  account  of  unpaid  taxes  on  real  property  or  unpaid  taxes  on  cor- 
porations, received  from  a  collector  to  be  a  true  transcript  of  such  original 
assessment-roll  to  which  the  eollector'a  warrant  is  attached  with  the  de- 
scriptions furnished  by  the  supervisor  as  provided  in  section  ei^ty-nine, 
he  shall  add  to  it  a  certificate  that  he  has  examined  and  compared  the  ac- 
count with  such  roll  and  found  it  to  be  correct,  and  after  crediting  the  col- 
lector with  the  amooQt  thereof,  he  shall,  except  in  Saint  Lawrence,  Lewis, 
Clinton,  Warren,  Washingfton  and  Oneida  counties  in  case  his  county  em- 
braces a  portion  of  the  forest  preserve  before  the  first  day  of  May  next 
ensuing,  transmit  such  account,  affidavit  and  certificate  to  the  comptroller 
who  may,  before  acting  thereon,  return  any  such  account  to  the  county 
treasurer  for  correction,  who  shall  make  such  correction  and  return  to  the 
comptroller  in  one  month  thereafter  or  as  the  comptroller  may  otherwise 
direct.     {Amended  ly  L.  1913,  cha.  377  and  642,  and  L.  1915,  ch  328.) 

Source. — Former  Tax  L.    (L.  169G,  ch.  908)   |  lOO;   oriKlnall?  revised  from  L. 
1865,  ch.  4ST.  I  4,  ta  part,  as  amended  br  U  1885,  ch.  4G3;  H.  S.,  pt.  1,  ch.  13,  tit.  i, 
I  20. 
The  Bmeudment  of  1$M  excepts  8t  Lawrence,  Lewis  and  Oneida  coantlee. 
The  amendmeat  of  1909  provides  for  a  return  of  resident  as  well  as  nonresident 
taxes.  In  accordance  with  the  amendment  to  |  89. 
The  amendment  of  1906  excepts  Clinton  county. 

The  amendment  of  1913,  oh.  S77  excepted  Sullivan  county  but  was  not  Included 
In  the  later  amendment  of  the  same  year,  which  excepted  Warren  county. 
The  amendment  of  IBIS,  excepts  Washington  county. 

The  amendment  of  1913  whieh  exempted  Sullivan  oonnty  from  making'  return 
of  unpaid  taxes  to  the  State  Comptroller,  has  been  Impliedly  repealed  by  chapter 
417  of  the  Laws  of  1914,  which  tailed  to  Include  Sullivan  connty  In  the  exempt 
list,  and  the  return  must  now  be  made.    Rept.  of  Atty.  Qenl.  (1916)  119. 

As  to  Warren  Co. — L.  1913,  ch.  342,  |  2,  provides  as  follows:  Thie  act  shall  not 
affect  any  account  of  unpaid  taxes  heretofore  transmitted  to  the  comptroller  by  the 
Warren  county  treasurer  In  any  case  where  such  taxes  have  been  admitted  by  the 
comptroller  or  In  any  case  where  aucfa  taxes  aball  be  admitted  by  tbe  comptroller 
In  the  year  nineteen  hundred  and  thirteen,  neither  shall  It  affect  the  procedare 
heretofore  required  by  the  tax  law  In  euch  caeea.  but  In  all  such  eases  and  In  only 
such  cases  the  tax  law  shall  be  deemed  to  be  unamended  by  this  act. 

Application  of  the  provision  requlrlns  a  certificate  of  the  county  treasurer  to 
the  effect  that  he  has  compared  the  account  of  unpaid  taxes  with  the  assessment 
roll  and  found  It  to  be  correct  relates  only  to  proceedings  to  sell  by  the  State 
Comptroller  and  has  no  application  to  a  sale  by  the  county  treasurer.  Smith  v. 
RuBseU  (1916),  172  App.  DIv.  793.  169  N.  Y.  Supp.  169. 

Tax  returned  at  unpaid  for  want  of  property  to  levy  on  becomes  nonresident. 
It  must  not  be  relevled  as  reelduit,  and  If  so  levied,  collected  and  paid.  It  may 
be  recovered.  Newman  v.  Superv^ora  of  Livingston  (1871),  45  N.  Y.  676;  Hill 
V.  Supervisors  of  Livingston  (1SG4),  12  N.  Y.  52. 

One  treanrer'i  oertULoate  only  under  J  4  (L.  1S85,  ch.  427)  Is  necessary  to  be 
transmitted  with  the  collector's  account  Colman  v.  Shattnch  (1875),  62  N.  Y. 
348  aOg.  (1874),  2  Hun  497.  B  Th.  A  C.  34. 

The  return  of  the  cclleotor  to  the  county  treasurer  Is  not  evidence  of  the  eon- 
tents  of  the  assessment-roll,  to  establish  the  Invalidity  of  the  aaseaament.  Wood 
V.  Knapp  (1886),  100  N.  Y.  109,  2  N.  EL  632. 
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§  101.  Sejeotion  of  taxei. — The  comptroller  shall  examine  every  account 
of  arrears  of  taxes  on  lands  of  nonresidents  received  from  the  county 
treasiirer  and  reject  all  taxes  entered  therein,  found  to  be  erroneous,  or 
chained  on  lands  imperfectly  described,  and  shall  annually,  on  or  about 
September  first,  transmit  to  each  county  treasurer  a  transcript  of  the  taxes 
of  the  preceding  year  in  any  tax  district  of  his  county  which  shall  have 
been  rejected  for  any  cause,  with  the  grounds  of  such  rejection.  The  comp- 
troller may  correct  the  description  of  real  property  in  cases  where  the  error 
is  of  such  nature  that  the  word,  words  or  figures  necessary  to  correct  the 
same  are  self-evident  from  the  context. 

B«uae.— Former  Tax  L.  (L.  1896,  ch.  908)  |  101,  as  amended  by  L.  1902,  ch. 
m:  orlgtnallr  rerleed  from  L.  1S66,  ch.  427,  ||  9,  16,  as  amended  bj  L.  1878,  cb. 

m. 

Tlte  uiendnent  of  180S  added  last  sentence. 

§  102.  Admiiaion  of  nonresident  tazea  by  comptroller  and  its  effect. — 
The  comptroller  shall  admit  all  such  taxes,  properly  assessed,  and  credit 
the  county  treasurer  therewith,  and  such  account,  when  accepted  by  him, 
shall  be  deemed  conclusive  evidence  of  the  regularity  and  validity  of  all 
taies  therein  so  admitted,  and  all  prior  proceedings  in  assessing  the  lands 
mi  levying  and  collecting  such  taxes,  except  when  it  shall  be  satisfactorily 
proven  to  the  comptroller  that  any  such  tax  was  paid  in  the  county,  or  that 
there  was  no  legal  right  to  levy  the  same,  or  that  it  arose  from  a  double 
aasesament,  the  tax  levied  on  one  of  which  has  been  paid. 

SoiTM.— Former  Tax  U  (L.  1896,  cb.  908)  |  102;  originally  rerleed  from  L. 
ISSE,  cb.  427,  I  4,  BB  amended  by  L.  18S6,  cb.  4S3,  In  part;  |  9,  as  amended  by 
L.  1ST8,  cb.  162. 

Comptnller  caimot  relery  agalnrt  oaonpkBt  ft  tax  erroneouBly  assesaed  against 
Doaresldent  owner.    People  ez  rel.  Barnard  t.  Wemple  (1889),  IIT  N.  T.  77. 
N.  E.  -, 

§  103.  Payment  to  the  ooonty  treaanier  of  excess  of  arrean  credited. — 
If  tlte  arrears  of  taxes  on  lands  of  nonresidents  credited  to  the  treasurer 
of  any  county  by  the  comptroller  shall  exceed  the  state  tax  in  such  county, 
the  comptroller  shall  pay  such  excess,  or  the  whole  amount  of  such  arrears, 
if  there  be  no  state  tax,  after  deducting  therefrom  any  balance  due  from 
the  county,  to  the  county  treasurer,  and  the  whole  amount  of  such  arrears 
and  taxes  shall  Uiereafter  belong  to  the  state  and  be  collected  for  its  bene- 
fit. 

lotrM.— Pormer  Tax  L.  (L.  1898,  cb.  908)  |  103;  originally  Terlsed  from  L. 
18B5.  cb.  427,  I  10. 

§  101.  Cancellation  of  tax  by  oomptroUer. — The  comptroller  shall  can- 
eel  any  tax  credited  to  a  county  upon  the  books  in  his  ofSee  which  he  shall 
discover,  after  the  transmission  of  the  annual  transcript  of  rejected  taxes 
of  such  county  to  the  county  treasurer,  to  be  erroneous,  or  charged  on 
Isnda  imperfectly  described,  and  charge  such  taxes  to  the  county  in  which 
such  lands  shall  lie,  with  the  interest  thereon  from  March  first,  in  tiie 


Digitized  by  L.iOOQIC 


|1  106, 106.  Collection  of  nonrealdent  tazea.  L.  1909,  cb.  6S. 

year  following  the  levy  of  the  taxes,  to  Febmary  first  next  after  such  can- 
cellation. The  comptroller  shall  cancel  any  tax  retamed  as  oupaid  if  it 
shall  be  made  to  appear  to  him  that  previously  to  sach  return  it  was  paid 
to  the  collector  or  county  treasurer,  and  if  it  shall  also  have  been  paid  into 
the  state  treasury,  he  shall  cause  it  to  be  repaid  out  of  the  treasury  to 
the  person  by  whom  sueh  payment  shall  have  been  made. 

Source. — Former  Tax  U  (!<.  1896,  ch.  908)  |  101;\arlBliiall7  ravlMd  from  L. 
18S5.  ch.  427,  I  17,  as  amended  by  L.  1878,  cb.  1G2,  f  22,  as  ameaded  b7  L.  1886, 
cb.  453. 

§  105.  Transmittal  of  statement  of  canceled  taxes  to  board  of  taperviton. 
— The  comptroller  shall  transmit  a  transcript  of  the  returns  of  all  taxes 
canceled,  with  the  addition  of  interest  thereon,  to  the  county  treasurer,  who 
shall  deliver  a  copy  thereof  to  a  supervisor  of  the  tax  district  in  which 
such  taxes  were  assessed,  by  whom  it  shall  be  returned  to  the  board  of 
supervisors  at  their  next  annual  meeting.  If  such  tax  district  shall  have 
been  divided  since  the  assessment,  the  county  treasurer  shall  deliver  such 
transcript  to  the  board  of  supervisors  at  their  next  annual  meeting.  If  any 
such  cancellation  was  by  reason  of  the  tax  having  been  paid  before  the 
same  was  returned  by  the  county  treasurer,  such  treasurer  shall  present  the 
transcript  to  the  board  of  supervisors  of  the  county,  and  the  amount  of 
such  tax,  with  the  interest,  shall  be  collected  by  such  hoard  of  the  collector 
or  the  county  treasurer  who  made  the  erroneous  returns,  and  shall  be  paid 
into  the  state  treasury. 

Source.— Former  Tax  L.  (L.  1896,  ch.  90S)  |  106;  orlsinallr  revised  from  !>. 
1S65,  cb.  427,  I  IS,  aa  amended  by  L.  1878,  cb.  162,  |  23. 

§  106.  Correction  of  imperfect  deioriptioiu. — The  supervisor  of  the  tax 
district  in  which  any  lands  are  situated,  upon  which  a  tax  shall  have  been 
rejected  by  the  comptroller,  or  shall  have  been  canceled  and  chaiged  to  the 
county  to  which  it  had  previously  been  credited,  shall  add  to  the  assess- 
ment-roll of  the  tax  district  in  which  the  land  is  situated  for  the  year*  dur- 
ing which  a  transcript  of  the  returns  of  such  taxes  shall  have  been  for- 
warded by  the  comptroller  to  the  county  treasurer,  an  accurate  description 
of  such  lands,  if  he  can  obtain  the  same,  the  correct  amonnt  of  taxes 
thereon,  the  tax  of  each  year  and  each  kind  of  tax  separately,  and  shall 
furnish  the  comptroller  with  all  such  maps  and  surveys  of  such  lands  as 
shall  be  required  by  him.  Such  supervisor  may,  if  necessary,  cause  a 
survey  and  map  of  each  lot  or  parcel  returned  for  more  perfect  description 
to  be  made,  and  the  expense  of  such  survey  and  map  shall  be  a  town  charge. 
The  board  of  supervisors  shall  direct  the  collection  of  such  taxes  so  added 
to  such  assessment-roll,  and  they  shall  be  considered  the  taxes  of  the  year 
in  which  the  description  ^all  be  perfected.  If  any  such  supervisor  shall 
not  fully  comply  with  the  provisions  of  this  section  the  comptroller  shaU 
not  thereafter  admit,  but  shall  reject,  all  such  reassessed,  canceled  or  re- 
jected taxes  as  may  be  returned  to  him.     If  sueh  taxes  are  not  levied  upon 
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mch  lands  as  herein  required,  the  board  of  sapervisars  shall  cause  the  same, 
with  interest  thereon,  to  be  levied  upon  the  tax  district  iu  which  originally 
assessed,  and  coUected  with  the  other  taxes  of  Uie  same  year.  If  the  tax 
district  shall  have  been  divided  since  such  assessment,  such  taxes  and  in- 
terest shall  be  apportioned  by  the  board  of  supervisors  among  the  tax  dis- 
tricts included  in  the  limits  of  such  original  tax  districts  in  such  equitable 
manner  as  it  may  deem  proper. 

SooToe. — Former  Tax  L.  (L.  1896,  cb.  948)  I  106;  orlelnally  revised  from  U 
ISSS,  ch.  427.  il  19-Zl,  as  amended  by  L.  1878,  ch.  ISZ. 

§  107.  NonTendent  taxes,  when  and  how  paid  to  oomptroller, — The  comp- 
troller shall,  at  any  time  after  August  first  next  after  receiving  state- 
ment thereof  from  the  county  treasurer,  furnish  any  person  desiring  to 
pay  the  taxes  on  any  parcel  of  land,  a  certificate  of  the  amount  of  such 
taxes,  interest  and  chaises,  and  the  state  treasurer  may  receive  payment 
therefor  upon  such  certificate,  which  shall  be  countersigned  by  the  comp- 
troller and  entered  in  the  books  of  his  office.  Such  interest  shall  begin 
August  first  of  such  year,  and  be  at  the  rate  of  ten  per  centum  per  annum. 
Any  person  claiming  a  divided  or  undivided  part  in  any  parcel  may  pay 
to  the  state  treasurer  any  part  of  the  amount  due  thereon,  proportionate 
to  the  share  or  interest  claimed  by  him,  on  the  certificate  of  the  comp- 
troller. The  remaining  tax  and  charges  shall  be  a  Hen  on  the  residue 
of  the  land  or  interest  only.  If  the  land  has  been  subdivided  since  the 
assessment,  the  comptroller  may  require  a  map  of  the  subdivisions.  Any 
person  may  pay  the  tax  for  any  one  year  on  any  tract  or  lot  of  land  with- 
out paying  the  tax  of  any  other  year. 

■otme.— Former  Tax  L.  (L.  1896,  ch.  908)  |  107;  orisinallr  rerlsed  from  L, 
mi,  ch.  427,  It  26.  27,  as  amended  bj  L.  1878,  cb.  162,  and  f|  28-30. 

Icfnwl  of  ■  olerk  In  the  eoinptroller'c  offlee  to  give  Information  a  sscond  time 
•a  to  the  amount  necessary  to  be  paid  to  redeem,— held  not  to  avoid  the  title 
acquired  onder  the  sale.  Van  BenthuTsen  v.  Sawyer  (1867),  36  N.-  Y.  ISO,  36 
How.  Pr.  Z45. 

§  108.  Deduction  of  overcharges. — If  any  tract  or  lot  of  land  shall  have 
been  returned  as  containing  a  greater  quantity  of  land  than  it  actually 
coutuned,  the  amount  overcharged  shall  be  deducted.  If  the  tax  shall 
have  been  paid  according  to  such  return,  the  overcharge  shall  be  re- 
funded out  of  the  treasury  upon  the  production  to  the  comptroller  of 
satisfactory  proof  of  the  quantity  actually  contained  iu  each  tract  or  lot 
at  the  time  of  the  assessment.  No  such  overcharge  shall  be  canceled  nor 
nich  overpayments  refunded,  unless  application  shall  be  made  to  the 
comptroller  before  the  sale  of  such  lands,  and  within  six  years  after  the 
assessment  If  the  whole  amount  of  the  tax  shall  have  been  paid  to 
the  county  treasurer  out  of  the  state  treasury,  the  comptroller  shall  charge 
the  amount  so  refunded  with  interest  and  charges  thereon  to  the  treasurer  of 
the  county  tq  which  the  tax  was  returned,  and  shall  transmit  an  account 
thereof  to  him.    The  county  treasurer  shall  deliver  such  account  to  the 
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board  of  mipervisors  at  their  next  annual  meeting,  which  shall  cause  the 
amount  thereof  to  be  added  to  the  taxes  of  the  tax  district  in  which  the  tax 
was  assessed,  and  when  collected  it  shall  be  paid  into  the  treasary  of 
the  county. 

Sonree.— Former  Tax  L.  (L.  1896,  ch.  908)  108;  orlslnallr  rerleed  trom  L.  18&7, 
ch.  427,  II  30-3S. 

§  109.  Orerpaid  taxes. — If  it  shall  satisfactorily  appear  to  the  comp- 
troller that  the  amount  of  any  tax  has  been  paid,  and  afterward  other 
money  has  been  paid  into  the  state  treasury  on  account  of  such  tax,  or 
that  the  amount  of  any  tax  has  been  overpaid  to  the  treasurer  of  the  state, 
he  may  draw  Ms  warrant  on  the  treasury  for  the  amoost  paid  in  excess 
of  the  tax  due,  in  favor  of  the  person  paying  the  same. 

Sonroe.— Former  Tax  L.  (L.  1896,  ch.  908)  I  109;  origlnallr  revised  from  L. 
1S55,  ch.  427,  I  M. 

Applleatlon. — ^Tble  section  has  no  application  to  taxes  paid  on  transten  of  stock. 
Rept.  of  Att7.  Qenl.  (1907)  294. 


ARTICLE  VI. 
BALES  BT  COMFTROLLEB  TOR  ■UHXAa  TAXX8  AKS  RXSnCPTIOK  OF  LAKDS. 

Section  120.  Notice  of  sale. 

121.  Maps  to  be  tvmlsbed  comptroller. 

122.  Sale,  bow  conducted. 

123.  Purchases  by  the  comptroller  for  state  or  county. 

124.  Withdrawal  from  sale  of  lands  upon  whlcb  the  state  has  a  Hen. 

125.  Payment  of  bids  and  certificate  of  purchase. 

126.  New  certificate  upon  setting  aside  sale. 

127.  Redemption  of  lands. 

128.  Redemption  of  lands  conjointly  assessed. 

129.  Prohibition  of  the  despoliation  of  lands  sold. 

130.  Notice  of  unredeemed  lands. 

131.  Comptroller's  deed  and  application  therefor. 

132.  Effect  of  former  deeds. 

133.  POBiession  of  lands  by  the  state. 

134.  Notice  to  occupants. 

136.  Certificate  of  nonredemption  and  completion  of  title. 

136.  Redemption  by  occupant  and  certificate  of  redemption. 

137.  Redemption  by  occupant  before  notice  and  effect  of  failure  to  redeem. 

138.  Lien  of  mortgase  not  affected  by  tax  sale. 

139.  Redemption  by  mortgagee  before  notice. 

140.  Cancellation  of  sales. 

141.  Setting  aside  cancellation  of  sale. 

142.  Expenses  of  sale. 

143.  ntyment  of  moneys  Into  state  treasury. 

§  120.  notice  of  tale. — ^Tbe  comptroller  may  sell  any  lands  heretofore 
or  hereafter  returned  to  him  for  nonpajmient  of  any  tax  thereon,  if  such 
tax  and  the  interest  thereon,  or  any  part  thereof  shall  remain  unpaid  for 
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one  year  after  February  first,  following  the  year  in  whioh  the  tax  was 
levied.  He  shall  make  out  a  list  of  all  such  lands  in  any  county  and 
transmit  to  the  coiinty  treasurer  thereof,  at  least  eighteen  weeks  before 
the  commeueement  of  the  sale,  a  number  of  copies  of  such  list  sufficient  to 
famish  five  copies  to  the  county  treasurer,  two  copies  to  the  county  clerk 
and  two  copies  to  the  clerk  of  each  town  and  city  in  which  such  lands  are 
situated.  The  county  treasurer  shall  transmit  the  same  to  such  officers. 
The  comptroller  shall  publish  such  list  with  a  notice  that  on  a  day  to  be 
speeified  therein  and  the  succeeding  days  so  much  of  such  lands  as  may 
be  necessary  to  discharge  the  taxes,  interest  and  charges  due  thereon  at 
the  time  of  sale,  will  be  sold  at  public  auction  at  the  capitol  in  the  city  of 
Albany.  Such  list  shall  be  inserted  in  two  newspapers  published  in  such 
county,  once  in  each  week  for  twelve  successive  weeks  prior  to  the  com- 
mencement of  the  sale,  and  in  the  body  of  the  newspapers  and  not  in  a 
supplement  If  there  are  not  two  newspapers  published  in  the  county, 
the  publication  shall  be  in  two  newspapers  which  the  comptroller  shall 
determine  to  be  most  generally  circulated  in  the  county.  Due  proof  of 
the  publication  of  such  list  and  Dotice  in  each  newspaper  shall  be  made 
'  and  filed  iu  the  office  of  the  comptroller  within  twenty  days  after  the  last 
publication.  The  expense  of  printing,  publishing  and  transmitting  such 
list,  shall  be  audited  by  the  comptroller  and  paid  out  of  the  state  treasury. 
No  error  in  the  description  of  the  lands  in  any  list  published  in  any  news- 
paper shall  render  any  sale  void  or  in  any  manner  affect  its  validity. 

Sowee.— Former  Tax  L.  (L.  1896,  cb.  908)  |  120;  orlginalljr  rsvlaed  from  L. 
ISfiS,  eta.  427,  §  41.  ae  amended  by  L.  1878,  cb.  152;  L.  1893.  ch.  711,  |  1,  as 
■mended  by  L.  1S95,  cb.  896,  which  wu  revised  from  L.  1856,  cb.  427,  H  33-39, 
42,  u  amended  by  I^.  1S78,  ch.  1G2. 

Authority  of  eomptroller  to  lell. — ^Where  the  Comptroller  rendered  a  bill  for  taxes 
stating  that  it  included  all  taxes  due  and  the  bill  was  promptly  paid  by  the  owner, 
a  Bubeequent  sale  by  the  Comptroller  for  unpaid  taxes  le  absolutely  void.  Bryan 
r.  HcOurk  (1909),  134  App.  Dlv.  93,  US  N.  Y.  Supp.  912,  Slid.  (1911),  200  N.  Y. 
332,  93  N.  B,  989.     Sm  also  TaUman  v.  White  (1849),  2  N.  Y.  68. 

Most  appear  from  affidavit  of  collector  that  account  returned  1b  transcript  of 
original  assessment-roll.  Curtlss  v.  FoUett  (1863),  15  Barb.  337.  Comptroller  acta 
as  agent  of  government.    Bunner  T.  Eastman  (1S67),  50  Barb.  639. 

Time  of  tale  after  expiration  of  two  (now  "one")  yeare  within  discretion  of 
comptroller.    Colman  -r'.  Shattuck  (1S75),  62  N.  Y.  348,  attg.  (1874),  2  Hun  497. 

list  traaimltted  to  osvnty  treamrer  need  not  state  that  lands  are  charged  with 
taxen.  A  statement  that  they  are  liable  to  sale  ts  sufllclent.  Wood  v.  KnapD  (1885), 
lOO  N.-  Y.  109.  2  N.  B.  632. 

VoHm  and  pnblloatlon. — Omission  in  the  advertisement  of  sale  to  Sx  a  day 
certain  for  the  payment  of  the  money  required  to  redeem  is  an  Irregularity. 
Lester  t.  UcDanlel  (1893),  G  Hlsc.  190,  25  N.  Y.  Supp.  816. 

The  notice  of  sale  should  contain  as  definite  a  description  of  the  land  as  that 
required  in  the  asseoament-roll.    Hubbell  y.  Weldon  (1843).  Hill  t  D.  Supp.  139. 

Publication  le  not  necessarily  to  be  made  tor  the  ten  (now  "twelve")  weeks 
next  prior  to  the  sale,  and  omisaton  to  state  In  the  proofs  the  dates  of  commenc- 
ing and  ending  publication, — held  not  to  vitiate,  where  publication  for  ten  weeks 
was  sworn  to.  Colman  v.  Shattnck  (1875),  62  N.  Y.  348,  attg.  (1874),  2  Hun  497. 
Vol.  Till— 10 
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Proof  of  pnbUcatfon  "once  In  each  week  for  ten  weeks  successlTel]',  conun«no- 
Ing  on  tlie  20th  of  Julr,  ISSS,  and  ending  2Ist  September,  IBM," — held  sufflclent, 
since  the  flrst  day  of  th^  tenth  week  covered  the  whole  week.  Wood  t.  Knapp 
(1885).  lOO  N.  Y.  109,  2  N.  E.  832. 

Where  weekly  publication  1b  required,  it  is  sufflclent  If  made  on  any  day  In  each 
week  during  which  the  publication  te  required.    Id. 

The  publication  of  a  notice  of  sale  of  land  for  taxes  cannot  be  proved  by  ex 
parte  affldaTlte  presented  more  than  two  years  after  tlie  sale,  if  the  statute  re- 
quires record  proof.  Martin  t.  Barbour  (ISSl),  140  U.  S.  S34,  3S  U  ed.  B46,  11 
Sup.  Ct.  944. 

Giving  the  particular  notice  required  by  statute  Is  an  Indispensable  condition 
precedent  to  a  valid  tax  deed.  Gage  t.  Bani  (1891).  141  U.  S.  344.  35  L..  ed.  776.  It 
Sup.  (7t.  22. 

Illegal  auessmenti. — ^A  sale  for  taxes  for  «  number  of  years,  part  of  which  were 
illegally  assessed,  is  void.  People  v.  Hagadorn  (1887).  104  N.  Y.  616,  10  N.  E.  891, 
alfg.    (1886).   36   Hun   610. 

Bale  must  be  in  aeoordanoe  with  detoriptlon. — Thompeon  t.  Burhans  (1874),  61 
N.  Y.  62;  Turner  v.  Boyce  (1896)1  11  Misc.  602,  33  N.  Y.  flupp.  433. 

SeoUou  elted.— Morton  T.  Horton  (1907),  189  N.  Y.  398,  82  N.  B.  429.  revg.  (19051, 
101  App.  DiT.  322,  91  N.  Y.  Supp.  950. 

§  121.  KapB  to  h«  fDmislied  comptroller. — The  comptroller  may  apply, 
to  the  supervisor  of  any  town  for  maps  of  any  tract  of  land  returned  from 
auch  town  for  □onp&yment  of  taxes,  if  he  deem  it  necessary  in  order  to 
test  the  correctness  of  the  description  thereof,  preparatory  to  a  sale  of  such 
lands,  and  the  supervisor  shall  furnish  such  maps  at  the  expense  of  the 
town,  if  they  can  be  procured;  if  not,  he  shall  furnish  such  descriptions 
of  the  lands  as  he  can  obtain,  with  a  statement  of  the  quantity  in  each 
subdivision,  if  the  same  is  divided.  The  treasurer  of  every  county  shall, 
on  receiving  a  list  of  lands  to  t)e  sold  at  a  state  sale  transmit  to  the  comp- 
troller, at  least  one  month  before  any  state  tax  sale,  a  certified  list  of  all 
lands  bid  in  at  any  tax  sale,  in  the  name  of  such  county,  or  transferred  to 
such  county  upon  any  such  sale,  or  to  which  the  county  may  have  ao- 
qaired  a  tax  title,  the  deed  for  which  has  not  been  recorded  in  the  office  of 
the  clerk  of  the  county,  which  may  then  be  liable  to  be  sold  at  such  sale. 
Every  county  clerk  shall,  on  receipt  of  a  list  of  the  lands  therein  liable 
to  be  sold  at  any  state  tax  sate,  and  at  least  one  month  before  the  sale, 
transmit  to  the  comptroller  a  certified  list  of  all  lands  the  conveyances  of 
which  are  on  record  in  his  office,  then  owned  by  such  county,  and  liable  to 
be  sold  at  such  sale. 

Source,— Former  Tax  L.  (I..  1896.  ch.  908)  J  121;  originally  revised  from  L, 
1893,  ch.  711.  which  was  revised  from  L.  1856,  ch.  427,  |  43,  as  amended  by  J* 
1S8I,  ch.  402. 

§  122.  Sale,  how  conducted. — On  the  day  mentioned  in  the  notice  of 
sale  the  comptroller  shall  commence  the  sale  of  the  lands  specified  in  the 
lists  annexed  to  the  notice,  and  continue  the  sale  from  day  to  day,  until  so 
much  of  each  parcel  shall  be  sold  as  will  be  sufficient  to  pay  all  the  taxes 
thereon  for  the  years  for  the  taxes  of  which  such  sale  shall  be  made,  with 
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the  interest  and  charges  thereon.  In  ease  no  purchaser  bids  the  amount 
due  on  any  lot  or  parcel,  the  comptroller  ia  authorized  to  bid  in  such  lot 
or  parcel  for  the  state.  The  comptroller  may,  in  his  discretion,  decline  to 
receive  any  bid  on  any  parcel  of  land,  if  in  bis  opinion  it  is  made  by  or 
for  any  person  not  acting  in  good  faith,  and  any  auch  land  shall  be  sold 
&t  such  sale  the  same  as  if  such  bid  had  not  been  made  thereon.  And  in 
ease  the  land  is  located  in  a  county  outside  the  forest  preserve,  the  comp- 
troller may  sell  and  assign  the  certificate  therefor  at  any  time  before  the 
expiration  of  the  period  for  redemption,  on  such  terms  as  to  him  shall 
seem  for  the  best  interests  of  the  state. 

fauM.— Former  Tax  L.  (L.  1896.  ch.  908)  t  1S2;  orlglnallr  revised  from  L. 
IS93,  ch.  711,  I  3,  as  amended  by  L.  1895,  ch.  S9&,  vblch  was  rerlsed  from  L. 
lESS,  cb.  427,  I  44.  as  amended  by  L..  1S90,  cb.  206. 

lefennee. — Interast  ot  comptroller  or  clerk  In  sale  a  misdemeanor.  Penal  Law, 
f  1827. 

SnbitAntial  eompllanee  witli  rtatnte  It  neceMBiy. — Mars  v.  Hanthorn  (1893),  148 
U.  8. 172,  37  L.  ed.  410, 13  Sup.  Ct.  508;  Lockwood  v.  Qeblert  (1891),  127  N.  Y.  241.  27  - 
N.  E.  812;  Clason  t.  Baldwin  (1897),  1E2  N.  T.  204,  46  N.  E.  322;  Lester  v.  Mc- 
Duilel  (1893),  S  UlBC.  190,  25  N.  Y.  Supp.  815;  Neber  v.  Hatch  (1881),  10  Abb.  N.  C. 
431.  affd.  (1882).  88  N.  Y.  657;  Thompaon  v.  Burhama  (1874),  61  N.  Y.  62;  Lalor 
T.  New  York  (1883).  12  Daly  235;  (yDonnoU  v.  Mclntyre  (1885),  37  Hun  61B.  affd. 
(1889).  lie  N.  Y.  663;  Hilton  v.  Bender  (1877).  69  N.  Y.  75.  revg.  (1874),  2  Hun  1. 

■■mber  of  aerei  mentioned  in  conveyance  controls  dencrlptlon.  Hansee  v.  Mead 
(1S82),  27  Hun  162. 

XoideBt  land),  asMseed  and  returned  aa  auch,  cannot  he  aold.  pennett  t.  Feck 
(1889),  112  N.  Y.  G49,  20  N.  E.  671. 

?TMediire  on  tale. — No  conatltutlonal  provlalon  requiring  any  particular  proce- 
dnre.    Harsh  v.  Ne-ha-ea-ne  Park  Assn.  (1898),  25  App.  Dlv.  34,  49  N.  Y.  Bupp.  384. 

KltdMcrlptloB. — Where  relator  owned  lot  No.  112,  block  54,  which  tha  registrar 
of  arreara  asaumed  to  sell  for  nonpayment  of  taxes,  as  "block  54,  lot  112  ft.," — 
held,  that  auch  sale  was  Illegal  and  relator  could  redeem.  People  ex  rel.  Andrews 
v.  UcQnire  (1890),  29  N.  Y.  St.  Rep.  674,  8  N.  Y.  Supp.  852,  revd.  (1891),  126  N. 
T.  41B,  27  N.  E.  967. 

Adjonrammt  from  day  to  day,  provision  as  to,  fa  merely  directory.  People  ex  rel. 
Sweet  T.  Blake  (1911),  72  Mfac.  646,  132  N.  Y.  Supp.  191. 

§  123.  PnrchaME  by  comptroller  for  state  or  connty. — The  comptroller 
Bhail  bid  in  for  the  state  all  lands  of  the  state,  and  also  all  lands  which 
may  have  been  bid  in  by  or  for  the  state  at  any  tax  sale  which  has  not 
been  canceled,  or  from  which  said  lands  have  not  been  duly  redeemed, 
liable  to  be  sold  at  any  tax  sale  held  by  him,  or  lands  that  are  then  mort- 
|8ged  to  the  commissioners  for  loaning  certain  moneys  of  tbe  United 
States,  and  for  each  county,  all  lands  belonging  to  sueh  county  liable  to 
be  sold  at  such  sale,  and  also  all  lands  which  may  have  been  bid  in  by  or 
for  such  county  at  any  tar  sale  which  has  not  been  canceled  or  from  which 
«ud  lands  have  not  been  duly  redeemed ;  and  to  reject  any  and  all  bids 
nude  for  any  of  such  lands.  The  comptroller  shall  make  certificates  of 
ules  for  all  lands  so  bid  in  by  him,  describing  the  lands  purchased  and 
specifying  tbe  time  when  a  deed  therefor  can  be  obtained.    Such  pur- 
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chases  shall  be  subject  to  the  same  right  of  redemption  as  purchases  by 
individuals ;  and  if  the  land  so  sold  shall  not  be  redeemed,  the  comptroller's 
deed  therefor  shall  have  the  same  effect  and  become  absolute  in  the  same 
time,  and  on  the  performance  of  the  like  conditions,  as  in  the  case  of  sales 
and  conveyances  to  individuals.  The  comptroller  shall  charge  to  each 
county,  on  the  books  of  his  office,  the  amount  for  which  it  may  be  liable,  by 
reason  of  any  purchase  made  in  accordance  with  this  section,  and  such 
amount  shall  become  due  on  the  last  day  of  each  tax  sale,  and  shall  be 
payable  in  the  same  manner  as  the  state  tax  is  required  by  law  to  be  paid. 
The  comptroller  shall,  as  soon  as  practicable,  after  each  tax  sale,  trans- 
mit the  certificates  of  sale  for  such  lands  to  the  treasurer  of  each  of  such 
counties,  on  receipt  of  which  the  county  treasurer  shall  enter  the  same,  in 
their  proper  order,  in  a  book  to  be  kept  by  him  for  such  purpose,  and  un- 
less otherwise  directed  by  the  board  of  supervisors  of  his  county,  shall 
have  full  power  and  authority,  until  the  expiration  of  one  year  from  the 
'  last  day  of  such  sale,  to  sell  and  assign  any  of  such  certificates  for  any 
land  not  at  the  time  owned  by  Ms  county,  on  payment  therefor,  into  the 
county  treasury,  of  the  amount  for  which  the  land  described  therein  was 
sold  at  such  tax  sale,  with  interest  thereon  from  the  date  of  such  tax  sale 
to  the  date  of  such  sale  and  assignment  by  him.  All  such  sales  and  as- 
signments shall  be  duly  and  fully  entered  by  such  county  treasurer  in 
such  book,  which  book  shall  be  a  part  of  the  records  of  the  county.  If 
any  such  tax  «ale  certificate  shall  not  have  been  sold  or  assigned  by  the 
respective  county  treasurers  on  or  before  the  expiration  of  one  year  from 
the  last  day  of  such  sale,  each  of  such  county  treasurers  shall  then  trans- 
mit such  unsold  certificate  or  certificates  to  the  comptroller,  who  shall 
issue  to  the  board  of  supervisors  of  each  county,  respectively,  a  deed  or 
deeds  for  all  of  the  lands  described  thereon  then  remaining  unredeemed, 
or  the  sale  of  which  has  not  been  canceled.  The  title  thus  acquired  by  the 
boards  of  supervisors  shall  be  held  by  them  in  trust  for  their  respective 
counties,  and  may  be  disposed  of  by  them  at  such  times  and  on  such  terms 
as  shall  be  determined  by  a  majority  of  such  board  at  any  regular  or 
special  meeting  thereof. 

Source. — rormer  Tax  U  (L.  1S96,  cb.  SOS)  S  123,  am  amended  by  L.  1897,  ch. 
233;  orlgliially  revised  from  L.  1856,  ch.  427,  |  66,  as  amended  by  Li.  1881,  cb. 
402;  L.  1886,  ch.  158. 

The  amendment  of  1SS7  requires  -comptroller  to  bid  in  lands  theretofore  bid  in 
at  a  tax  sale  which  has  not  been  canceled,  or  from  which  said  lands  have  not 
been  duly  redeemed. 

Deeds  of  lands  made  to  the  state  in  pursuance  of  L.  ISSl,  ch.  402.  |  66,  above 
referred  to,  recorded  without  notice  to  the  occupant,  on  a  pretended  sale  at  which 
bids  were  refused  pursuant  to  that  statute  on  the  grounds  that  the  lands  belong 
to  the  state,— held  neither  to  create  nor  mend  title  in  the  state,  but  merely  to 
be  evidence  that  the  state  paid  the  tax  because  of  previous  ownership.  Turner 
V.  Boyce   (1S95),  II  Misc.  602,  33  N.  T.  Supp.  433. 

Where  the  state  owns  one-half  of  a  lot,  it  cannot  reject  all  bids  and  bur  in  the 
entire  lot  without  competition.    Andms  v.  Wheeler  (1897).  22  App.  Dir.  696,  48 
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N.Y.  Snpp.  118.  Sfte  also  .People  T.  Turner  (ISU),  146  N.  Y.  4E1,  40  N.  B.  400,  affd. 
(18S7),  168  U.  B.  BO,  42  L.  ed.  392,  18  Sup.  Ct  38,  as  to  state  as  a  purchaser  at  tax 
Bile. 

Bntj  of  comptroller  to  lild  In  lands  for  the  state. — People  T.  Firth  (1914).  88 
Ulcc.  ilT,  151  N.  Y.  Supp.  TOB.  See  Hennepin  ImproTement  Co.  t.  Schuster  (1910), 
«  UlBC  634.  S4«,  134  N.  T.  Supp.  693,  affd.  (1912),  IGl  App.  DIt.  903,  134  N.  Y.  Snpp. 
IIM. 

§  124.  Withdrawal  from  tale  of  lands  apon  which  the  itatc  hu  a  lien. — 
No  I&Dd  against  which  the  people  of  the  state  of  New  York  hold  a  bond  or 
lien  for  any  part  of  the  purchase  price  thereof  shall  be  sold,  but  all  such 
land  shall  be  withdrawn  from  such  sale.  The  amount  of  taxes,  interest 
and  expenses  for  which  it  may  be  liable  to  sale  as  shown  by  the  comp- 
troller's book  of  sales  shall  be  chained  against  each  lot,  piece  or  parcel  of 
such  land  in  the  hooks  in  the  comptroller's  office  in  which  the  accounts  of 
school  funds  and  other  bonded  lands  are  kept,  and  the  state  treasurer  shall, 
on  the  receipt  of  a  statement  of  such  amounts,  chaise  the  same  against  the 
respective  lots,  pieces  or  parcels  of  land,  on  which  they  are  due,  on  the 
duplicate  bond-books  kept  in  his  office.  The  holder  of  the  certificate  or 
contract  of  purchase  of  any  such  land  may  discharge  the  same  from  lia- 
bility in  consequence  of  such  charge,  by  paying  to  the  state  treasurer  at  any 
time  within  two  years  after  the  last  day  of  sale  from  which  such  lands  were 
withdrawn  the  amount  of  such  charges  with  interest  thereon  at  the  rate 
of  ten  per  centum  annually.  If  such  payment  is  not  made,  the  comptroller 
shall,  at  the  expiration  of  such  two  years,  state  an  account  of  the  indebted- 
ness against  each  lot,  piece  or  parcel  of  such  laud,  with  the  addition  of 
thirty-seven  and  one-half  per  centum  thereto,  and  the  amount  of  prin- 
cipal and  interest  due  on  the  bond,  or  lien  thereon,  to  the  commissioners 
of  the  land  ofBce,  who  may  thereupon,  if  default  shall  be  made  in  the  pay- 
ment of  such  hand,  direct  the  comptroller  to  put  the  same  in  suit,  or  shall 
direct  the  state  engineer  and  surveyor  to  again  sell  the  lands  against  which 
sach  indebtedness  remains.  Upon  any  sale  thereof,  all  previous  payments 
made  on  account  of  such  land  shall  be  forfeited  to  the  people  of  the  state. 
No  conveyance  of  any  such  lands  shall  be  made  to  any  purchaser,  until  all 
sneb  taxes  and  expenses  charged  against  the  same  on  such  bond-book  are 
paid  mto  the  state  treasury. 

Bouoe.— Former  Tax  L.  (L.  1896,  ch.  908)  |  124;  originally  revised  from  L. 
'SS3,  ch.  711,  I  i,  which  was  revised  from  U  1875,  ch.  B72. 

ABnounoement  nnueoessary  If  state's  claim  fs  good.  Comptroller  may  simply  de- 
<i<l>i«  to  put  lands  up  for  sale.  Andrus  v.  Wheeler  (1899),  2S  Misc.  412,  61  N.  Y. 
Snpp,  983. 

\  125.  Payment  of  bids  and  oertifloate  of  purchase. — Every  purchaser  at 
Wy  sale  of  lands  by  the  comptroller  under  this  article  shall  pay  the  amount 
ot  bia  bid  to  the  state  treasurer  within  forty-eight  hours  after  the  last  day 
'•f  Bale.  Upon  the  payment  of  a  bid  to  the  comptroller  he  shall  give  to 
fie  purchaser  a  written  certificate,  describing  the  lands  purchased,  the 
SDm  paid  and  the  time  when  the  purchaser  will  be  entitled  to  a  deed. 
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Source. — Former  Tax  L.  (L.  1896,  cb.  908)  I  12G;  oriKlnally  revised  from  U 
1893,  cb.  711,  I  6,  which  was  revised  from  h.  1S65,  ch.  427,  ||  46.  46. 

Certlflcate  of  pnrohue. — Presumptive  evidence  only  of  the  facta  stated  therein. 
Orering  v.  Poote  (1871).  43  N.  Y.  290.  Not  negoUable  instrument.  People  v. 
O'Keefe  (18SG),  100  N.  Y.  672,  3  N.  B.  G92.  Defect  in,  does  not  Impair  sale.  Clarke 
T.  New  York  (1889),  111  N.  Y.  621,  19  N.  B.  436. 

§  126.  New  certiflcBte  upon  letting  aside  lale. — If  a  purchaser  shall  not 
have  paid  hia  bid,  or  the  same  shall  not  have  been  collected  from  him  at 
the  expiration  of  one  month  from  the  eonclusioo  of  the  sale,  at  which  the 
bid  was  made,  the  comptroller  may  set  aside  the  sale  of  land  for  which  the 
bid  was  made,  and  all  the  rights  of  the  purchaser  under  such  bid  shall 
thereby  be  extinguished,  and  the  comptroller  shall  issue  a  certificate  of 
such  sale  if  the  land  be  in  a  county  including  a  portion  of  the  forest  pre- 
serve, to  the  people  of  the  state.  If  said  land  be  in  a  county  not  including 
any  portion  of  the  forest  preserve,  such  certificate  shall  be  issued  to  any 
person  who  will  pay  the  same  amount  as  would  be  payable  by  the  original 
purchaser  in  case  the  sale  had  not  been  set  aside.  If  such  certificate  shall 
not  have  been  sold  within  three  months  from  the  date  of  such  sale  he  shall 
transfer  the  same  to  the  people  of  the  state.  If  the  transfer  be  to  the  peo- 
ple, the  whole  quantify  of  land  liable  to  sale  for  the  purchase-money  men- 
tioned in  the  certificate  shall  be  covered  by  such  purchase,  the  same  as  if 
no  person  had  offered  to  bid  therefor  at  the  sale.  The  change  of  purchaser 
made  pursuant  to  this  section  and  the  time  when  made  shall  be  noted  in  the 
sales  book,  and  the  certificate  issued  shall  confer  the  same  right  upon  the 
state  as  it  would  have  acquired  had  the  land  been  bid  in  for  it  at  the  sale. 

Source. — Former  Tax  L.  (L.  1S96,  cb.  90S)  §  126;  originally  revised  from  L. 
1893,  cb.  711,  S  6,  as  amended  by  U  1896,  ch.  89&,  which  was  revised  from  L. 
18S5,  ch.  427,  H  47-t9,  as  amended  by  L.  1881,  ch.  402. 

Aooeptanee  of  payment  after  thirty  days. — The  Comptroller  may  in  bis  discretion 
accept  payment  after  the  eipiratlon  of  thirty  days  and  Is  not  obliged  to  set  aside 
the  sale  unless  he  so  desires.    Rept.  of  Atty.  Oenl.  (1911)  95. 

§  127.  Redemption  of  lands. — The  owner  or  occupant  of  any  lands  sold 
by  the  comptroller  for  taxes,  or  any  other  person  having  an  interest 
therein  at  the  time  of  the  sale,  may  redeem  the  same  from  such  sale  at  any 
time  within  one  year  after  the  last  day  of  the  sale  by  paying  to  the  state 
treasurer,  on  the  certificate  of  the  comptroller  for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  sum  mentioned  in  the  certificate  of  sale  therefor, 
with  interest  thereon  at  the  rate  of  ten  per  centum  per  annum,  after  the 
date  of  such  certificate  of  sale.  The  purchaser  of  any  wild,  vacant  or  un- 
occupied land  at  any  such  sale,  or  his  assigns,  shall  not  enter  upon  or  exer- 
cise acts  of  ownership  on  such  land,  until  the  expiration  of  one  year  allowed 
for  the  redemption  thereof  from  such  sale.  A  person  having  an  interest  in 
an  undivided  part  of  any  tract,  lot  or  piece  of  land  so  sold,  or  in  an  un- 
divided share  in  any  tract  or  lot  of  land  out  of  which  an  undivided  part 
shall  have  been  sold,  may  redeem  such  undivided  part  or  share  by  paying 
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sncb  proportion  of  the  purcbaee-money  and  interest  as  Bball  be  in  propor- 
tion to  the  part  or  sh^re  of  the  lands  sold  which  he  shall  claim.  Every 
person  having  an  interest  in  a  specific  part  of  any  tract,  lot  or  piece  of  land, 
so  sold,  or  lot  of  land  out  of  which  an  undivided  part  may  have  been  sold 
for  taxes  charged  on  the  whole  tract  or  lot,  may  redeem  such  specific  part 
by  paying  such  proportion  of  the  purchase-money  and  interest  as  his 
quantity  of  acres  shall  bear  to  the  whole  quantity  of  acres  sold,  or  to  the 
whole  quantity  taxed.  Any  person  claiming  a  specific  part  of  any  tract 
or  lot  of  land,  out  of  which  a  specific  part  belonging  to  some  other  person 
shall  have  been  sold  for  taxes  charged  ou  the  whole  tract  or  lot,  may  exon- 
erate himself  from  all  liability  to  contribute  to  the  owner  of  the  part  sold, 
by  paying  to  the  comptroller  at  any  time  before  the  expiration  of  the  time 
allowed  for  the  redemption  thereof,  such  proportion  of  the  purchase-money 
and  interest  as  his  quantity  of  acres  shall  bear  to  the  whole  quantity  taxed, 
and  such  payment  shall  operate  as  a  redemption  of  his  proportionate  part 
of  the  lands  sold  according  to  the  amount  paid.  Upon  a  partial  redemption 
under  this  section,  the  quantity  sold  shall  be  reduced  in  proportion  to  the 
amount  paid  on  such  partial  redemptJon  and  the  comptroller  shall  convey 
accordingly, 
lonree.— Former  Tax  L.   (L.  1896,  ch.  908)    |  127;   originally  revised  from  L. 

1S93.  ch.  Til.  t  7,  which  was  revised  from  L.  1865,  ch.  427,  ||  60-56,  as  amended 

by  h.  ISSl,  cb.  402. 
Aeeeptanoe  of  sum  paid  by  owner  to  redeem  does  not  eetop  .  purchaser  trom 

setUng  up  title  under  prior  sale.    Chard  v.  Holt  (1892) ,  136  N.  ¥.  30,  32  N.  E.  740. 
Eight  to  redeem  U  itatntory.— Levy  v.  Newman  (1891),  130  N.  Y.  11,  26  N.  B.  660; 

People  ex  rel.  Chase  v.  Wemple  (1894).  80  Hun  604,  30  N.  Y.  Supp.  603,  atCd.  (1S96), 

144  N.Y.  478,39  N.  B.  387. 
Wlfe'c  Inehoate  right  of  dower  does  not  make  her  a  person  Interested  so  as  to 

enUUe  her  to  redeem.    People  ex  rel.  McColgan  t.  Palmer  <1S96),  10  App.  Dlv.  396, 

41  N.  Y.  Snppi  760. 
Fsllnre  to  redeem  In  time  cuts  off  title  of  persons  owning  the  tee.    Levy  v. 

Newman  (1891),  130  N.  Y.  11,  26  N.  B.  660.    But  not  If  redemption  Is  prevented  by 

public  officer,' through  whom  It  Is  to  be  effected.    Van  Bentbuyaen  v.  Sawyer  (1867), 

3i  N.  Y.  160. 
Pirchuet  at  foreoloinre  sale   may   redeem    property   from   tax   sale.    Kept,   of 

Atty.  Oenl.  (1899)  204. 
BecUon  olted.— Clark  v.  Klrkland  (1909),  133  App.  Dlv.  826,  118  N.  Y.  Supp.  316, 

alTd.  (1811),  202  N.  Y.  673,  96  N.  E.  1112;  Hennepin  Improvement  Co.  v.  Schuster 

(1910).  66  Misc.  634,  640,  124  N.  Y.  Supp.  693,  affd.  (1912),  IBl  App.  Dlv.  903,  134 

N.  Y.  Supp.  1134. 

§  128.  Eedemption  of  lands  conjointly  aaaesud. — If  the  lands  of  one  per- 
son shall  be  sold  for  taxes  assessed  conjointly  on  his  lands  and  lands  of 
another,  and  the  latter  shall  not  pay  his  due  proportion  required  for  the 
redemption  of  his  lainds,  the  former  may  redeem  the  same  on  paying  to 
the  comptroller  the  piirchase-money  and  interest,  and  he  shall  be  entitled 
to  recover,  after  the  expiration  of  the  time  allowed  for  redemption,  from 
the  other  person  whose  lands  were  assessed  with  his.  a  just  proportion  of 
the  redemption  moneys  paid,  with  interest.     If  the  lands  of  one  person  so 
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sold  for  taxes  assessed  conjointly  on  his  lands  and  the  lands  of  another 
person  shall  not  he  redeemed,  and  they  shall  be  conveyed  by  the  comi}- 
troller,  the  former  may  recover  from  the  latter  the  same  proportion  of  the 
value  of  the  lands  sold  and  conveyed,  that  the  latter  ought  to  have  paid 
of  the  tax  and  interest  and  charges  for  which  the  land  shall  have  been 
sold.  Every  judgment  obtained  under  this  section  shall  have  priority  as 
gainst  the  lands  of  the  defendant  therein,  on  which  the  tax  was  assessed, 
and  for  which  such  proportionate  part  ought  to  have  been  paid,  over  all 
mortgages  and  judgments,  if  at  the  time  of  docketii^  such  judgment  the 
plaintiff  cause  an  entry  to  be  made  by  the  clerk  in  the  docket  thereof,  speci- 
fying that  such  judgment  has  priority  as  a  lien  on  certain  lands,  over 
mortgages  and  other  judgments,  pursuant  to  the  provisions  of  this  chap- 
ter, which  entry  shall  be  a  part  of  such  docket.  In  all  actions  under  this 
section,  the  certificat«  of  the  state  treasurer,  countersigned  by  the  comp- 
troller, stating  the  facts  in  relation  to  such  redemption,  or  sale  and  con- 
veyance, shall  be  presumptive  evidence  of  all  facts  therein  stated. 

Sonroe. — Former  Tax  L.  <L.  1896,  ch.  90S)  |  128;  originally  revised  from  L. 
1893,  Ob.  711,  I  8,  which  waa  rerlsod  from  L.  1855,  ch.  427,  ||  57-60. 

Beotfon  cited.— Clark  r.  Klrkland  (1909).  138  App.  Dlv.  826,  118  N.  Y.  Supp.  31B, 
atld.  (1911),  202  N.  Y.  573,  96  N.  fi.  1112. 

§  129.  IPHdubition  of  the  despoliation  of  lands  Mid. — ^Neither  the  owner, 
occupant  nor  aby  other  person  shaU  have  the  right  to  despoil  any  lands  sold 
for  taxes  by  the  comptroller  of  their  value,  by  the  removal  of  buildings  or 
by  cutting,  removing  or  destroying  timber,  or  other  valuable  products, 
growing,  existing  or  being  thereon  at  the  time  of  sale.  The  purchaser  of 
any  wild,  vacant  or  unoccupied  land  at  tiie  sale  thereof  by  the  comptroller, 
whose  bid  therefor  shall  have  been  fully  paid,  or  his  assigns  or  represent- 
atives may  at  any  time  before  obtaining  his  deed,  c^use  to  be  served  a  no- 
tice oD  any  person  despoiling  such  lands  or  interested  in  such  despoliation, 
cither  personally  or  by  leaving  the  same  at  the  residence  of  such  person,  or 
with  any  member  of  his  family  of  suitable  age  and  discretion.  The  notice 
shall  describe  such  lands,  substantially  as  sold,  shall  state  that  they  were 
sold  for  taxes  by  the  comptroller,  and  that  an  action  to  recover  the  value 
of  the  buildings,  timber  or  other  products  destroyed  or  removed  therefrom, 
after  the  date  of  sale  thereof,  will  be  instituted  against  all  persona  con- 
cerned in  such  despoliation.  If  such  lands  shall  not  be  redeemed,  every 
person  engaged  or  interested  in  making  such  despoliation,  upon  whom 
service  of  the  notice  shall  have  been  made,  shall  be  liable  to  pay  to  the 
holder  of  the  tax  sale  certificate  therefoi;  the  full  value  of  any  buildings  so 
destroyed  or  removed  therefrom,  and  of  all  the  timber,  bark  or  other  prod- 
ucts so  cut  or  destroyed  or  removed  therefrom,  from  the  date  of  the  sale  of 
such  land  to  the  termination  of  such  action,  and  may  be  restrained  by  in- 
junction from  committing  any  waste  thereon, 

Souroe.— Former  Tax  L.   (L.  1896,  ch,  908)    i   129;    orlslnally  tevlBed  from  U 
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189S,  eb.  711,  I  9,  wbicb  was  rerlsod  from  L.  IseE,  ch.  427,  f  50,  aa  amended  by 
U  ISSl,  ch.  402. 

■otlee  required. — ^Unleaa  tbe  plaintiff  serve  the  notice  as  required  In  this  oec- 
tlon,  he  cannot  avatl  himself  of  the  benefits  thereof.  Hlllard  v.  Breckwollt  (1904). 
IDO  App.  DlT.  44,  90  N.  Y.  Supp.  S90. 

§  130.  Notice  of  nsredeemed  landt. — The  eomptroUer  shall,  at  least  three 
moDtliB  before  the  ezpiration  of  the  one  year  allowed  for  the  redemption 
of  lands  sold  by  him  for  taxes,  cause  a  notice  to  be  published  once  in  each 
week  for  at  least  six  weeks  successively,  the  last  publication  to  be  at  least 
six  weeks  before  ezpiration  of  the  year,  in  the  newspapers  designated  by  the 
board  of  supervisors  of  the  county  in  which  such  lands  are  situated  to  pub- 
Ush  the  session  laws,  contaioing  a  list  of  the  lands  in  such  county  sold  for 
taxes  and  unredeemed,  specifying  particularly  every  parcel  unredeemed, 
and  the  amount  necessaiy  to  redeem  the  same,  calculated  to  the  last  day  in 
which  sneh  redemption  can  be  made,  and  stating  that,  unless  such  lands 
are  redeemed  by  a  certain  day,  they  will  be  conveyed  to  the  purchaser.  If 
more  than  two  newspapers  in  any  county  are  designated  in  pursuance  of 
law  to  publish  the  session  laws,  such  publication  shall  be  made  in  two  of 
the  newspapers  so  designated  to  be  selected  by  the  comptroller,  representing 
different  political  parties.  If  no  newspaper  shall  have  been  so  designated 
in  any  county  such  publication  shall  be  made  in  two  newspapers  in  the 
eoonty,  to  be  selected  by  the  comptroller,  and  if  there  shall  not  be  two 
newspapers  published  in  the  county,  then  in  two  newspapers  which  the 
eomptroller  shall  determine  to  be  most  generally  circulated  in  such  county, 
representing  each  of  the  political  parties  casting  the  largest  number  of 
votes  therein  at  the  general  election  next  preceding  such  designation.  The 
expense  of  such  publication  shall  be  audited  and  paid  by  the  board  of 
Bupervisors  of  the  county  in  which  such  lands  are  situated. 

■ouee.— Former  Tax  L.  (L.  1896,  ch.  SOS)  |  130;  orlglnall]'  revised  from  L. 
1S93,  ch.  711,  I  10,  as  amended  by  L.  1S95,  cb.  SS5,  which  was  reWaed  from  L. 
m&,  eit.  427.  it  Gl.  62,  as  amended  by  L.  1S92,  ch.  266. 

■sfloIaiQr  of  notice. — Notice  of  redemption  from  a  tax  sale  stated  that  the 
property  was  sold  for  taxes  on  December  28,  18S6,  and  that  redemption  must  be 
made  "on  or  before  the  expiration  of  two  years,"  which  was  epedfically  stated 
to  be  December  28,  1SS8.  Held,  that  such  notice  was  a  compliance  with  statute 
rMinlrlng  a  notice  of  redemption  to  state  a  day  certain.  Hennessey  v.  Volkenlng 
(1893),  30  Abb.  N.  C.  100,  22  N.  Y.  Supp.  528. 

Where  the  comptroller  did  not  cause  to  be  published  tbe  statutory  notices  for 
six  weeks  at  least  six  months  before  the  expiration  of  the  two  years  allowed  for 
redemption,  though  an  attempt  to  do  bo  was  made, — held,  that  this  omissloti  in- 
validated his  conveyance.  Thompson  v.  Burbans  (1874),  61  N.  Y.  E2,  revg.  (1873), 
«  Barb.'2S0. 

A  notice  which  described  the  land  by  a  wrong  township  number, — held  invalid. 
Id. 

The  comptroller  should  give  notice  stating  specifically  tbe  parcels  of  land  un- 
redeemed, and  the  amount  required  to  redeem  the  same,  and  pabllsb  the  same 
for  at  least  six  weeks,  and  finish  the  same  at  least  eighteen   (now  "six")  weeks 
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before  the  final  period  of  redemption.  People  t.  Hagadom  <1887>,  104  N.  Y.  616,  10 
N.  B.  891;  Westbrook  *.  Wllley  (1872),  *7  N.  Y.  457. 

A  notice  of  redemption  from  a  tax  sale  which  la  Indefinite  aa  to  dat«  or  datea 
for  redemption  Is  not  Baflletent.  Clason  t.  Baldwin  (1897),  162  N.  Y.  204,  46  N.  B. 
322. 

Pnblloatlon  of  notloe  of  tax  sales  and  notices  of  redemption  In  papers  daeignatod 
under  this  aecUon.  Matter  of  Troy  Press  Co.  (1907),  187  N.  T.  279,  79  N.  E.  1006, 
altg.  (1906),  IIB  App.  Dly.  25,  100  N.  Y.  Supp.  616. 

Bpeotal  aeti  relating  to  pablioatlon  repealed. — Special  acta  as  to  the  publica- 
tion of  notices  of  tax  sales  and  the  redemptions  therefrom  In  the  county  of  Rens- 
BBlaer  were  repealed  by  Implication  by  the  provlstons  of  this  section  requiring 
publication  "In  two  newspapers  designated  for  the  publication  of  the  session  laws," 
and  the  newspapers  in  such  county  so  designated  are  entitled  to  publish  such 
notices.  Matter  of  Troy  Press  Co.  (1906),  US  App.  DIt.  2S,  100  N.  Y.  Supp.  E16, 
affd.  (1907),  187  N.  Y.  279,  79  N.  E.  1006. 

§  131.  ComptroUer'B  deed  and  application  therefor. — The  owner  ol  any 
certificate  of  sale  of  land  sold  by  the  comptroller  for  taxes  after  January 
first,  nineteen  hundred  and  two,  and  not  redeemed  (except  the  state,  and 
the  purchaser  at  the  tax  sale  who  is  the  owner  with  a  duly  recorded  title 
of  the  land  sold),  must  make  application  in  writing  to  the  comptroller  for 
a  conveyance  of  the  land  described  in  the  certifieate  within  four  years  after 
the  expiration  of  one  year  from  the  last  day  of  the  sale.  The  owner  of  any 
certificate  of  sale  of  land  sold  by  the  comptroller  for  taxes  prior  to  January 
first,  nineteen  hundred  and  two  (except  the  state,  and  the  purchaser  at  the 
tax  sale  who  is  the  owner  with  a  duly  recorded  title  of  the  land  sold),. must 
make  application  in  writing  to  the  comptroller  for  a  conveyance  of  such 
land  within  one  year  after  May  first,  nineteen  hundred  and  two,  provided 
the  purchaser  at  the  tax  sale,  bis  heirs,  devisees,  executors  or  testamentary 
trustees  have  not  conveyed  the  land  therein  described  and  such  conveyance 
been  duly  recorded,  or  mortgaged  the  same  and  the  mortgage  has  been 
foreclosed  and  the  land  sold  and  conveyed  thereunder  or  said  land  has  not 
been  redeemed  from  the  tax  sale.  If  application  for  a  conveyance  is  not 
made  as  herein  provided  the  certificate  shall  become  void,  and  no  claim 
can  be  maintcuned  under  the  purchase.  After  the  expiration  of  one  year 
from  the  time  of  sale  the  comptroller  shall,  after  application  in  writing 
therefor  and  upon  Uie  surrender  of  the  certificate  or  upon  proof  to  his 
satisfaction  that  the  certificate  has  been  lost  or  is  wrongfully  detained, 
execute  in  the  name  of  the  people  of  the  state  to  the  owner  of  such  certifi- 
cate a  conveyance  of  any  lands  so  sold  by  him  for  taxes  and  not  redeemed, 
under  his  hand  and  official  seal,  and  witnessed  by  the  deputy  comptroller, 
or  state  treasurer,  which  shall  vest  in  the  grantee  an  absolute  estate  in  fee 
simple,  subject  to  all  claims  which  the  state  may  have  thereon  for  taxes 
or  other  liens  or  incumbrances,  and  which  shall  be  presumptive  evidence 
that  the  sale  and  all  proceedings  prior  thereto,  from  and  including  the 
assessment  of  lands  sold,  and  that  all  notices  required  by  law  to  be  given 
previous  to  the  expiration  of  the  time  allowed  by  law  for  tbe  redemption 
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thereof,  were  regular  and  in  accordance  with  all  the  provisions  of  law 
relating  thereto.  After  two  years  from  the  date  of  such  conveyance  such 
presomption  shall  be  conclusive.  Every  certificate  of  conveyance  executed 
bf  the  comptroller  under  this  article  may  be  recorded  in  the  same  manner 
and  with  like  effect  as  a  conveyance  of  real  estate  properly  acknowledged 
orproTOL 

bute.^Fonner  Tax  L.   (L.  1S96,  ch.  908)    |  131,  as  amended  by  Ll  1S98,  ch. 
31S:  L,  1S02,  cb.  344;  arlslnBlly  rerlaed  from  L.  1S36,  ch.  11;  L.  1S93,  cb.  711.  | 
11,  u  amended  by  L.  189G,  ch.  895,  which  was  revlBed  from  L.  1SG6,  cb.  427,  | 
6G,  u  amended  by  L.  ISSO,  ch.  209. 
Hw  aneadment  by  L.  1886,  oh.  338,  added  laat  sentence. 

The  anendmeat  by  L.  IMS,  ch.  3M,  added  the  first  part  of  the  section,  requiring 
eonreraace  to  be  made  to  the  "owner  of  the  certlflcate  of  sale."  The  former 
Uw  required  It  to  be  made  to  the  "purchaser"  at  the  sale,  bia  heirs  or  assisns. 

IppIlMtlos  of  leotion. — As  section  164  of  the  Tax  Law  provides  that  "if  such  real 
eatite  be  not  redeemed  as  herein  provided  the  county  treasurer  shall  execute  to  the 
purchaser  a  conveyance"  etc,  the  provision  of  section  131  of  the  Tax  Law  that  after 
one  ysar  from  tho  time  of  a  tax  sale  the  comptroller  shall,  after  application  in 
wrIUiig  therefor,  execute  to  the  owner  of  the  tax  certiUcate  a  conveyance  of  any 
laaA  lold  by  him  for  taxes  and  not  redeemed  does  not  apply  to  deeds  executed  by 
tbecoaaty  treasurer.  Sheldon  v.  RuBsell  (191S),  91  Hiec.  2TS,  154  N.  Y.  Supp.  632. 
Tbe  provision  of  the  section  maklns  a  tax'deed  conclusive  evidence  of  the  regu- 
larity of  the  sale  and  of  all  proceedings  prior  thereto  after  the  lapse  of  two  yearn 
trotc  the  delivery  of  the  deed,  does  not  assume  to  cure  Jurisdictional  defects,  but 
merelf  Irregularities,  and  does  not  apply  where  no  tax  was  due  at  the  time  such  sale 
na  made.  If  construed  to  validate  such  a  sale  such  provision  would  be  uncon- 
■tltutlonal  as  taking  property  without  due  process  of  law.  On  the  enactment  of 
•wUoD  140,  pott,  the  owners  of  lands  sold  for  taxes  In  a  county  which  includes 
part  of  a  forost  preserve  had  no  remedy  under  section  132,  po»t,  against  a  person 
daimhig  under  a  tax  deed  until  be  or  his  grantors  made  an  actual  entry  upon 
the  lands  and  the  owner  was  in  a  position  to  maintain  ejectment.  Hence  where 
a  tai  deed  void  for  the  reason  that  no  tax  was  due,  was  not  recorded  until  two 
years  after  it  was  given  and  there  is  nothing  to  show  that  the  purchaser  entered 
into  possession  within  said  period,  the  two  year  statute  of  limitations  does  not 
bar  an  action  by  the  owner  in  that  the  purcliaaer  could  wait  until  the  expiration 
Qf  the  time  limited  before  the  owner  was  in  a  position  to  enforce  his  rights.  A 
atatnte  of  limitation  under  which  that  result  could  be  accomplished  would  be  un- 
reaaoaable  and  therefore  void.  Bryan  v.  McOurk  (1909),  134  App.  Dlv.  93,  118 
N.  Y.  Supp.  91S,  atfd.  (1911),  200  N.  Y.  332,  S3  N.  E.  989. 

Kecord  of  deed  cMentlal. — The  provisions  of  this  section,  setting  the  statute  of 
limitations  running  from  the  date  of  the  deed  by  the  Comptroller,  without  any 
record  thereof,  are  invalid.  Bryan  v.  McOurk  (1911),  200  N.  Y.  332,  93  N.  B.  989, 
affg.  (1909)  134  App.  Dlv.  93.  118  N.  Y.  Supp.  912. 

Tine  for  application  for  eonveyanee. — ^The  record  owner  of  certain  lands  sold  at  a 
tax  sale  In  190G  is  not  entitled  to  a  conveyance  thereof,  although  the  certificate 
granted  to  the  purchaser  at  the  sale  was  assigned  to  such  record  owner  within 
toor  years  subsequent  to  the  sale,  for  the  reasoo  that  the  application  for  such  con- 
reyince  was  not  made  within  the  statutory  period  of  five  years  from  date  of  sale. 
Beptot  Atty.  Oenl.  (1913)  690. 

Appllei  to  tax  deeds  of  oonnty  treasnren. — This  section  providing  that  a  comp> 
trailer's  tax  deed  is  presumptivs  evidence  of  the  validity  of  the  prior  proceedings 
•PPUm  also  to  tax  deeds  executed  and  delivered  by  county  treasurers.    Clinton 
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T.  KniU  (1908).  126  App.  Dlv.  157,  111  N.  Y.  Supp.  105,  mod.  (1910),  200  N.  T. 
615,  S3  N.  B.  497. 

Qiullled  b7  f  ISS. — People  ex  rel.  MeOulimeu  t.  Lewla  (1908),  127  App.  DIt.  107, 
111,  111  N.  T.  Snpp.  398;  Clark  t.  Klrkland,  133  App.  Dlv.  826,  118  N.  T.  Supp. 
316,  afld.   (1911),  202  N.  Y.  573,  96  N.  E.  1112. 

Conitmotloii. — It  was  not  tbe  Intent  of  the  legiBlatnre  to  confine  this  section  to 
unrecorded  conreyancee  and  limit  |  132  to  recorded  conreyancee.  Adirondack 
Lea«:ue  Clab  y.  Keyi  (1907),  122  App.  Dlv.  ITS,  ISO,  106  N.  Y.  Supp.  963. 

Thli  aectlan  !•  proapeotlvei  It  announces  a  rule  of  evidence  In  respect  to  future 
deeds;  it  contains  no  provlaloii  for  cancellation  for  the  reason  that  |  140,  vhlch 
Is  also  proepectlTO,  deals  with  that  subject.  People  ex  rel.  UcQulnneas  y.  Lewis 
(1908),  127  App.  DlT.  107,  112,  111  N.  Y.  Supp.  398. 

Xi  a  onratlTe  act  and  In  effect  a  statute  of  limitations  and  Is  In  no  way  nnconr 
sUtuUonal.    Baranoc  Land  ft  Timber  Co.  t.  Roberts  (1897),  S3  Fed.  436. 

The  lUtnte  Is  In  effect  a  lUtato  af  UmlUUons.— It  Is  well  settled  that  a  statute 
shortening  the  period  of  limitation  Is  within  the  constitutional  power  of  the  legl^ 
lature,  provided  a  reaeonable  time,  taking  Into  oonslderatlon  the  nature  of  tbe  case. 
Is  allowed  for  bringing  an  action  after  the  passage  of  tbe  statute  and  before  tbe 
bar  takes  effect;  tbe  limitation  of  six  months,  as  ap[dled  to  a  case  of  this  kind,  la 
not  repugnant  to  tbe  Constitution  of  the  United  States.  Turner  y.  New  York 
(1897),  1S8  U.  S.  90.  42  L.  ed.  372,  IS  Sup.  (X  38,  affg.  People  v.  Turner  (1896). 
145  N.  Y.  451,  40  N.  B.  400. 

The  action  being  a  purely  statutory  one  the  time  limitations  stated  In  the  Tax 
Law  are  a  limitation  of  the  liability  and  not  merely  of  the  remedy,  and  It  was  not 
necasBary  that  tbe  Statute  of  Limitations  be  treated  as  a  defense,  but  permitting 
an  amendment  to  tbe  answer  pleading  such  defense  did  no  harm.  Shepard  r.  Kusch 
(1916),  89  Mlac  112,  161  N.  Y.  Supp.  436. 

Tbe  Qener^  Tax  law  of  1896  (ch.  908),  repealed  by  Implication  tbe  special 
statutes  relating  to  taxation  In  Suffolk  county.  And  where  more  than  two  years 
have  elapsed  since  the  sale,  this  section  Is  a  statute  of  limitations  and  any  defects 
which  may  have  existed  In  the  asseeament  and  sale  of  this  property  are  thereby 
obliterated.  A  description  In  an  assesBment  roll  Is  sufflclent  If  It  enables  the  owner 
to  Identify  tbe  property  as  his,  and  It  Is  unnecessary  that  a  parcel  of  land  be  des- 
ignated by  an  ancient  description  where  ancta  ancient  deecriptlon  was  of  a  large 
tract  held  under  colonial  grants  and  long  since  divided  and  sold  to  many  different 
owners;  such  portion  being  no  longer  a  tract  within  the  meaning  of  tbe  statute. 
An  error  under  the  beading  of  remarks  on  the  assessment-roll,  is  Immaterial,  the 
aseesBment  being  complete  without  such  entry.  Tbe  requirement  that  a  tax  deed 
must  mention  the  name  of  the  persona  whose  title  le  sold  does  not  apply  to  the 
lands  of  a  nonresident,  for  In  euch  case  tbe  land  Itself  Is  sold,  not  the  title  of  some 
Individual.  Cone  v.  Lauer  (1909),  131  App.  Dlv.  193,  116  N.  Y.  Supp.  644,  appeal 
dlBmlBsed  (1910).  198  N.  Y.  697,  92  N.  E.  1081. 

L.  1SS5,  ch.  448,  I  65,  making  the  comptroller's  conveyancea  on  tax  sales  six 
months  after  the  act  took  effect  conclualve  evidence  as  to  the  regularity  of  the 
sale,  and  all  other  conveyances  presumptive  evidence  thereof,  and  conclnslve,  two 
years  after  their  recording,  Is  valid,  the  six  months'  provision  operating  merely  as 
a  limitation,  and  the  two  years'  provision  merely  affecting  a  rule  of  evidence. 
People  V.  Turner  (1889).  117  N.  Y.  227,  22  N.  B.  1022. 

Where  the  state  has  taken  title  under  the  c6mptrolIer's  deed  the  provisions  of 
this  section  operate  as  a  statute  of  limitation  as  to  all  errors  and  irregularities 
In  the  assessment  against  a  former  one,  which  might  have  been  cured  on  appUca- 
Uon  to  tbe  comptroller  under  t  12.  People  v.  Bain  (1908),  GO  Misc.  263.  266.  113  N. 
Y.  Supp.  27:  People  v.  Pulver  (1908),  60  Misc.  266,  113  N.  Y.  Supp.  139. 

Tbe  provlHlon  of  this  section  which  makea  a  conveyance  by  the  comptroller  ot 


dbjGoogle 


UlWt.eb.iZ.    Sales  by  comptroller  for  unpaid  tazee;  redemption.  |  131. 

[itaperty  parchaaed  by  the  state  at  a  tax  sale  concluslTe  after  two  years  from 
111  date  Is  a  etatnte  of  limitation,  and,  except  as  provided  In  |  132,  Is  a  bar  to 
HI  uUon  brougtat  by  the  former  owner  of  the  premlsee,  for  the  caocelUtlon  o£ 
Ibe  tu  sale,  whether  such  action  Is  founded  upon  the  existence.  In  the  proceed- 
ing! reBultlDg  In  the  tax  sale,  of  Jurisdictional  defects  or  mere  irregularity. 
JadcBon  y.  Rowe  (1906).  106  App.  Dlr.  66,  94  N.  Y.  Supp.  56S,  aSd.  (ISOS),  1»1  N. 
T.  SI!,  H  N.  B.  1114. 

Sedilaa  of  itate  court  oontroli  as  to  validity  of  deed.  Bardon  v.  Improv.  Co. 
(1881),  157  U.  S.  327,  39  L.  ed.  719,  16  Sup.  Ct.  660. 

II  *  tax  deed  U  valid.  It  clothes  the  purchaser  with  the  title,  under  an  Inde- 
pmdant  grant  from  the  sOTerelgn  authority,  and  extlngulshea  all  prior  titles  and 
IneiUDbranceB  of  private  persons  and  all  equities  arising  out  of  them.  Hefner  T. 
innnnce  Co.  (1887),  123  U.  S.  747.  31 1.,  ed.  309,  S  Sup.  Ct  337. 

Dttd  u  pretnmptlve  evideuee. — ^The  deed  la  conclusive  evldeace  that  the  sale 
*u  regular,  and  presumptive  evidence  that  all  previous  proceedings  were  regular. 
It  Is  not  conclusive  of  the  assessor's  Jurisdiction  and  authority.  Joslyn  t.  Rock- 
<^  {1891),  128  N.  Y.  334.  28  N.  M.  604;  Tallman  v.  White  (1S18).  2  N.  T,  flS; 
Vooi  V,  Knapp  (18S&).  100  N.  Y.  109,  2  N.  B.  632;  Beekman  v.  Bingham  (1861),  E 
N.  ¥.  366;  Johnson  v.  Blwood  (1873),  53  N.  Y.  431;  Colman  v.  Shattuck  (1875),  62 
N.  Y.  348;  Jackson  r.  Horse  (1S21),  IS  Johns.  441;  Jackson  v.  Shepard  (1S27),  T 
Cow.  88;  Thompson  T.  Burhans  (1S74),  61  N.  Y.  52;  Powell' v.  Jenkins  (1895),  14 
HIsc  S3,  35  N.  T.  Supp.  265;  Fortmann  v.  Wheeler  (1895),  84  Hun  2T8,  32  N.  Y. 
Snpp.  384. 

Upie  of  time  not  conclusive.    Westbrook  v.  Wllley  (1S72),  47  N.  Y.  467. 

Pneninptlon  may  be  waived.    Curtlas  v.  FoUett  (1863),  16  Barb.  337. 

Wh«re  more  than  two  years  baye  expired  since  the  tax  sale,  one  claiming  a 
hraacb  of  a  covenant  against  Incumbrances  by  reason  of  the  tax  sale  Is  not  bound 
to  ibow  afBrmatlvely  that  the  proceedings  leading  to  the  sale  were  regular.  In 
order  to  recover  It,  it  Is  only  necessary  for  bim  to  place  the  tax  deed  In  evidence  and 
prore  the  amount  be  was  obliged  to  pay  to  redeem  the  land.  Moreover,  the  amount 
ot  the  tax  originally  levied  is  not  the  measure  of  damages,  but  the  amount  paid  to 
Iree  the  lands  from  the  Incumbrance.  Dlnltiny  v.  Brown  (1912),  148  App.  DIv.  671, 
133  N.  T.  Supp.  314. 

■linerjptlon  In  deed. — A  tax  deed  must  contain  a  reasonably  correct  deslgna- 
tloQ  or  description  of  the  land  assessed  or  sold.  Where  there  are  but  two  bound- 
uy  lines  contained  in  the  description  and  It  Is  Impossible  from  It  to  ascertain 
ttie  tons  or  shape  of  the  lot,  and  how  far  It  extends.  It  Is  ineffectual  and  void  for 
oncertalDty.    ZInk  r.  McManus  (1890).  121  N.  Y.  269,  24  N.  E.  467. 

Where  a  lot  of  land  to  be  asseeaed  Is  part  of  a  tract  having  a  known  name, 
ud  the  assessment  describes  the  lot  as  situated  in  a  different  tract,  a  comptrol- 
ler's deed  upon  a  sale  for  the  tax  is  void,  although  there  be  other  matter  of  de- 
KripUoD  which  If  the  name  of  the  tract  were  rejected  would  sufficiently  Identify 
tbe  lot.    Tallman  v.  White  (1S48),  2  N.  Y.  66. 

A  eomptroUer'B  deed  of  land  sold  for  taxes,  which  designates  the  lot  by  a 
wrong  number,  Is  void,  though  It  contain  other  matter  of  description,  which.  If 
the  number  were  rejected,  would  sufflclently  Identify  the  lot.  Dike  v.  Lewis  (1847), 
*  Den.  237. 

Iltle  of  purchaser. — Absolute  estate  in  fee  simple.  Fortmann  v.  Wheeler  (1896), 
84  Hnn  278,  32  N.  Y.  Supp.  384. 

The  purchaser  at  a  tax  sale  of  unoccupied  lands  takes  a  legal  title  as  to  all 
P^TKDS  except  the  then  owners  of  the  parcels  sold  or  those  deriving  title  through 
or  In  connection  with  them.  Andrus  v.  Wheeler  (1897).  18  Misc.  646.  42  N.  Y. 
8np[).  62E. 
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A  purchaser  at  a  tax  sale  Is  not  afl«cted  bj  a  subsequent  foreclosure  of  a  mort- 
gage made  prior  to  the  sale  where  he  Is  not  made  a  party  to  the  foreclosure  suit. 
Becker  T.  Howard  (1876)^66  N.  ¥.  6,  affg.  (1875),  4  Hun  3G9,  revg.  (187B),  47  How. 
Pr.  «3. 

The  provision  of  the  statute,  that  the  comptroller's  deed  shall  rest  In  the  pur- 
chaser an  absolute  estate  In  tee  simple,  was  Intended,  It  seems,  to  be  merely  de- 
scrlptlTe  of  the  estate  acquired  by  the  purchaser.  Varlck  r.  T&llman  (1848),  2 
Barb.  113. 

ConitmotlTe  possetdon  of  state. — Although  It  seems  that  persons  purchasing  lands 
at  a  tax  sale  are  not  bound  to  take  any  steps  toward  actual  possession  after  con- 
veyance to  them,  the  provisions  of  the  act  creating  the  forest  commission  and 
placing  the  forest  preserve,  including  the  lands  In  question.  In  the  care,  control  and 
custody  of  the  commission,  will  change  the  constructive  possesslan  by  the  state 
Into  an  actual  possession  of  the  property.  People  v.  Turner  (1895),  145  N.  Y.  451, 
40  N.  E.  400. 

Sale  of  resident  lands  void.    Hitter  v.  Worth  (1874),  68  N.  T.  827. 

Bnrdeit  of  proof.— Under  L.  1856,  ch.  427,  |  66,  the  party  attacking  title  based 
on  comptroller's  deed  Is  bound  to  eetabllsh  the  defect  In  the  proceedings  which 
vitiates  It.    Colman  r.  Shattuch  (1875),  62  N.  ¥.  34S,  aftg.  (1874),  2  Hun  497. 

The  comptroller's  deed  being  presumptive  evidence  of  regularity  (L.  1866,  cb- 
427,  i  66),  the  burden  Is  on  one  seeking  to  set  aside  the  sale  to  show  that  some 
material  reqalrement  of  the  statute  has  been  omitted  or  defectively  performed. 
Wood  V.  Knapp  (1885),  100  N.  Y.  109,  2  N.  E.  632. 

Defects  in  assessmeitt  or  aueument-mll. — In  an  action  of  ejectment  ag^nst  the 
purchaser  upon  a  sale  for  taxes  it  appeared  that  the  lot  In  question  and  others 
were  entered  upon  an  assessment-roll  containing  the  blanks  and  columns  appearing 
upon  the  rolls  then  usually  furnished  to  the  assessors,  and  opposite  to  the  descrip- 
tion of  the  lot,  and  In  a  column  headed  "valuation"  were  the  figures  "146,"  and 
in  a  column  beaded  "tax"  were  the  flgnres  "406."  Held,  that  the  omission  did  not 
render  the  assessment  and  sale  void.    Chamberlain  v.  Taylor  (1886),  36  Hun  24. 

The  court  declined  to  follow  Matter  of  Rector,  etc.,  of  Church  ot  Holy  Sepulchre. 
(ISSO),  81  How.  Pr.  316,  and  did  follow  American  Tool  Co.  v.  Smith  (1884),  32 
Hun  121,  alTd.   (18S4),  96  N.  Y.  670. 

Application  of  iecttos. — This  section  applies  to  proceedings  taken  by  the  county 
treasurer  for  the  sale  of  land  for  unpaid  taxes.  Nolan  v.  PhflUpl  (1917),  99  Hlsc 
384,  387,  163  N.  T.  Supp.  730, 

Conveyances  at  exeluiive  evldenoe. — The  provisions  of  Laws  1868,  ch.  427,  f  66, 
making  conveyances  executed  by  the  comptroller  of  land  sold  for  taxes  conclnslre 
evidence  after  a  certain  time  that  the  sale  snd  assessments  vere  regular,  do  not 
apply  to  a  conveyance  made  by  the  comptroller  upon  a  sale  for  the  nonpayment 
ot  taxes  levied  under  an  assessment  of  nonresident  lands  invalid  because  not 
properly  Included  In  an  assessment-roll.  Sanders  v.  Saxton  (1903),  89  App.  Div. 
421,  86  N.  Y.  Supp.  762,  revg.  on  other  grounds  (1905),  182  N.  T.  477,  76  N.  E.  62!). 

Defects  In  deed. — The  contention  that  any  defects  existing  In  tax  deeds  have  been 
cured  by  ch.  448  of  I^ws  1885.  relating  to  sales  ot  land  ot  nonresidents  for  unpaid 
taxes.  Is  without  force  In  a  case  where,  so  far  as  applicable,  the  statute  must  be 
regarded  as  a  statute  of  limitation  and  has  not  been  pleaded  as  a  defense, 
Nehasane  Park  Assn.  v.  Lloyd  (1901),  167  N.  Y.  431,  60  N.  E.  711. 

Presumption  of  regularity. — Where  the  original  assessment-roll  was  lost,  and  the 
copy  filed  In  the  town  clerk's  ofBce  did  not  exhibit  the  assessor's  affidavit,  nor  have 
a  fifth  column,  and  no  sum  was  set  down  therein  as  the  amount  assessed  upon  the 
relator's  lots,— held,  that  while  these  defects  in  the  original  roll  would  be  fatal  to 
the  assessment,  proof  of  the  copy  did  not  establish  their  existence,  against  the 
presumption  of  regularity  afforded  by  the  comptroller's  deed  ot  sale.    The  tMt  that 
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the  eopr  Sled  in  the  town  clerk's  oIBee  was  defective  did  Dot  Invalidate  the  sale. 
People  ei  rel.  Wright  t.  Cbapln  (1886),  38  Hun  27Z. 

A  part  of  the  taxea  for  the  nonparment  of  vhich  a  nonresident's  land  was  sold 
■en  htgfawar  taxes,  but  the  assessment-roU  did  not  give  the  number  of  the  road 
district,  nor  the  date  of  the  warrant  of  the  commissioners  of  highways.  Held, 
that  In  the  absence  of  evidence  to  the  contraiy  It  must  be  presumed  that  the 
proceedlngB  were  resular  In  these  respects.  Chamberlain  r.  Taylor  (1S86),  SS 
HiiD  24. 

A  ula  of  lands  for  delinquent  taxes  will  not  be  set  aside  on  the  ground  ot  unjust 
TBliutiaii,  where  no  such  purpose  appears  on  the  part  of  the  asseasor,  or  town- 
<U|i  board  of  equalisation,  and  the  evidence  shows  that  although  unimproved 
IiDdi  were  assessed  at  a  higher  rate  of  valnation  than  improved  lands  owned  by 
residents,  ret  no  discrimination  was  made  between  unimproved  lands  owned  \>y 
residents  and  such  owned  by  nonresidanU,  and  the  error  in  valuation  conid  have 
been  objected  to  and  corrected  by  appropriate  proceedings  before  the  tax  sale. 
BeesoQV.  Johns  (1883),  37  Alb.  L.  J.  14S.  See  also  Cone  v.  Lauer  (1909),  131  App. 
Wt.  193,  115  N.  Y.  Supp.  1116. 

JvTiidiotfonal  defect. — While  It  may  be  assumed  that  this  section  will  not  bar  a 
peraoQ  attacking  the  tax  sale  and  deed  from  asserting  some  Jurisdictional  defect 
In  Che  proceeding,  the  burden  is  upon  such  person  to  establish  the  existence  of 
meh  detect.    Culnane  v.  Dixon  (1906),  107  App.  Div.  168,  94  N.  Y.  Supp.  1093. 

5  188.  Effect  of  former  deedi. — Every  such  conveyaoce  heretofore  exe- 
cuted by  the  comptroller,  county  treasurer  or  county  judge  and  all  con- 
veyances of  the  same  lands  by  his  grantee  or  grantees  therein  named,  which 
have  for  two  years  been  recorded  in  the  office  of  the  clerk  of  the  county 
in  which  the  lands  conveyed  thereby  are  located,  and  all  outstanding  cer- 
tificates of  a  tax  sale  heretofore  held  by  the  comptroller,  that  shall  have 
remained  in  force  for  two  years  after  the  last  day  allowed  by  law  for  re- 
demption from  such  sale,  shall  be  conclusive  evidence  that  the  sale  and 
proceedings  prior  thereto,  from  and  including  the  assessment  of  the  lands, 
and  all  notices  required  by  law  to  be  given  previous  to  the  expiration  of 
tbe  time  allowed  for  redemption,  were  regular  and  were  regularly  given, 
published  and  served  according  to  the  provisions  of  all  laws  directing  and 
requiring  the  same  or  in  any  manner  relating  thereto,  but  all  such  con- 
veyances and  certificates,  and  the  taxes  and  tax  sales  on  which  they  are 
based,  shall  be  subject  to  cancellation,  by  reason  of  the  payment  of  such 
taies,  or  by  reason  of  the  levying  of  such  taxes  by  a  town  or  ward  having 
no  legal  right  to  assess  the  land  on  which  they  are  laid,  or  by  reason  of 
My  defect  in  the  proceedings  affecting  the  jurisdiction  upon  constitu- 
tional grounds,  on  direct  application  to  the  comptroller,  or  in  an  action 
brought  before  a  competent  court  therefor ;  provided,  however,  that  such 
application  shall  be  made,  or  such  action  brought,  in  the  case  of  all  sales 
held  prior  to  the  year  eighteen  hundred  and  ninety-five,  within  one  year 
from  June  fifteenth,  eighteen  hundred  and  ninety-six ;  and  in  the  case 
of  the  sale  of  eighteen  hundred  and  ninety-five  and  of  all  sales  hereafter 
beld,  that  such  application  shall  be  made,  or  such  action  brought,  within 
five  years  from  the  expiration  of  the  period  allowed  by  law  for  the  re- 
demption of  lands  sold  at  the  particular  sale  sought  to  be  canceled. 
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Bonne. — Former  Tax  L.  (L.  1896,  clt.  90S)  f  132;  ariglnally  rerlMd  trom  U  1893, 
ch.  711,  I  12,  whlcb  seems  to  Iiave  been  revised  from  L.  1886,  cb.  448,  as  amended 
by  L.  1891,  ch.  217. 

Application. — Section  132  of  tbe  Tax  I^w  of  1896,  as  re«nacted  In  the  Tax  Law  ot 
1909,  declaring  tbe  effect  to  be  glren  tax  deeds,  certificates,  etc.,  tberefore  executed, 
le  essentially  retrospective,  but  tbe  prOTlsIons  as  to  the  cancellation  of  tax  sales  Is 
proepectire  as  well  as  retrospective.  Bandlw  t.  Hill  (1914),  84  Misc.  369, 146  N.  Y. 
Snpp.  98,  alfd.  (1916),  163  App.  Div.  970,  148  N.  Y.  Snpp.  1106. 

Effect  of  section  Ib  not  to  revtve  clabne  against  which  the  statute  had  already 
run.  People  ex  rel.  Sudom  v.  Morgan  (1899),  46  App.  Dlv.  19,  60  N.  Y.  Snpp.  898. 
limitation  of  time  to  commence  action  mns  only  In  favor  of  anthorlied  deeds, 
and  does  not  create  a  title,  nor  prevent  owner  showing  that  there  were  no  taxes 
due.  Wallace  r.  Int  Paper  (^.  {1900},  63  App.  Dlv.  41.  66  N.  T.  Supp.  643.  See, 
also,  Wallace  v.  Int  Paper  Co.  (1902),  70  Id.  268,  76  N.  Y.  Suw.  340. 

This  section  Is  retroactive  and  applies  to  conveyances  executed  by  tbe  comptroller 
or  county  treasurer  before  as  well  as  after  its  passage.  People  ex  reL  HcOnlii- 
ness  T.  Lewis  (1908),  127  App.  Dlv.  107,  115,  111  N.  Y.  Snpp.  398. 

Applies  to  deeds  given  after  June  18,  IS96. — This  section  applies  to  tax  deeds 
given  after  June  16,  1896,  the  date  when  the  act  took  effect,  as  well  as  to  those 
deed  may  be  brought  at  any  time  within  five  years  after  the  expiration  of  the 
executed  prior  to  said  date.  Thus,  am  action  to  compel  tbe  cancellation  of  a  tax 
period  of  redemption.  Adirondack  League  Club  v.  Keyee  (1907),  122  App.  Dlv. 
ITS,  181,  106  N.  Y.  Supp.  963. 

Effect  of  section  on  third  person. — Tbe  people  claiming  under  deeds  of  tbe  cha^ 
acter  set  forth  In  this  section  need  not  show  that  the  statute  as  a  statute  ot 
limitations  had  been  set  running  against  the  true  owner,  In  an  action  to  recover 
tor  timber  penalties,  where  defendant  la  not  shown  to  have  title  and  does  not  so 
claim.    People  v.  FranclHCo   (1902),  76  App.  DIt.  262,  78  N.  Y.  Supp.  423. 

Effect  of  default  caused  by  failure  of  oomptroller  to  render  proper  statement.— 
Where  the  default  of  a  taxpayer  was  caused  by  the  failure  of  the  state  comptroller 
or  his  clerks  to  render  a  proper  statement  of  the  unpaid  taxes,  a  subsequent  deed 
by  tbe  comptroller  In  ISSe  and  recorded  In  1887  In  pursuance  of  a  tax  sale  made  In 
1871  for  the  unpaid  taxes  omitted  from  the  statement  cannot  direst  the  owner 
of  bts  title.  Section  132,  whether  treated  as  a  statute  ot  limitation  or  as  a  cura- 
tive act,  does  not  preclude  the  owner  from  asserting  bis  title  in  an  action  for 
partlUon  of  the  property.  Wallace  v.  McBchron  (1903),  176  N.  T.  424.  6S  N.  B.  663, 
revg.  Wallace  v.  Int.  Paper  Co.   (1903),  84  App.  Dlv.  88,  82  N.  Y.  Supp.  666. 

Inapplicable  to  tax  lease  made  under  special  statute  to  a  tax  lease  made  by  a 
county  treasurer  under  a  special  statute,  but  the  conclusive  presumption  provided 
for  by  this  section  must  be  confined  to  conveyances  made  either  by  the  comptroller 
or  a  county  treasurer  which  convey  to  the  purchaser  a  fee  simple.  Matter  o( 
Rltter  Place  (1910),  139  App.  Dlv.  473,  124  N.  Y.  Snpp.  S51. 

Section  ii  statute  of  limitation,  and  constitutional.  Xnst  be  pleaded.  Meigs  v. 
Roberta  (1900),  182  N.  Y.  371,  66  N.  B.  838;  Wallace  v.  Int.  Paper  (3o.  (1902). 
70  App.  Dlv.  298,  76  N.  Y.  Supp.  340;  People  v.  Francisco  (1902),  76  Am>.  DIt.  292,  ~ 
78  N.  Y.  Supp.  423:  Wallace  v.  McBchron  (1903),  84  App.  Dlv.  88,  82  N.  Y.  Snpp. 
666,  revd.  on  another  point  (1903),  176  N.  Y.  424.  68  N.  E.  663;  Shea  v.  Campbell 
(1911),  71  HlBC.  222,  232,  lES  N.  Y.  Supp.  608. 

If  application  or  action  is  not  brought  wlthtn  time  limit,  the  title  acquired  by 
grantee  in  tax  deed  la  absolute,  even  If  the  taxes  had  been  paid.  Wallace  v.  Int. 
Paper  Co.  (1902),  70  App.  Dlv.  298,  76  N.  Y.  Supp.  340. 

The  provision  ot  this  section  that  an  application  or  action  to  challttige  th« 
validity  of  a  tax  lease  made  by  the  coniptrotter,  a  county  t 
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jidge  prior  to  1S9E  miut  be  made  wiUiln  one  year  from  June  1E>,  1896,  Ifl  a  Btatate 
of  limitation  and  cannot  be  taken  advantage  of  unleaa  pleaded.  Cardwell  t.  Clark 
{ins),  94  Misc.  433,  1G8  N.  Y.  Supp.  800;  but  the  bar  thereof  need  not  be  alleged  in 
order  to  defeat  an  application  to  tlie  county  treasurer  for  the  cancellation  of  a 
lu  ule  after  the  time  limit;  the  treasurer  la  not  a  court  and  the  rule  that  a 
ititate  of  limitations  must  be  pleaded  to  defeat  Jurisdiction  baa  no  application. 
Bmdler  v.  Hill  (1914),  84  Hisc.  369,  146  N.  Y.  8upp.  9S,  affd.  (1914),  163  App. 
mr.  970,  148  N.  T.  Supp.  IIOE. 

OptnUon  «f  seotlon  ai  a  itatute  of  llmitBtlon. — Although  curative,  tbla  section 
operates  as  a  statute  of  llmltatlonB;  but  to  be  effective  as  such,  in  favor  of  the 
■tate,  there  must  be  an  opportunity  given  to  enforce  adverse  claims.  The  state, 
howBTer,  cannot  he  eued  except  by  its  own  consent  and  the  statute  doee  not  com- 
mence to  run  until  such  consent  Is  given;  but  where  a  comptroller  advertises  such 
lands  pursuant  to  section  133,  poat,  he  becomes  vested  with  the  actual  poeseBSion 
oC  the  same  so  as  to  authorize  an  action  to  be  brought  against  him.  Where  it  does 
not  appear  that  the  comptroller  has  ever  advertised  such  lands  as  required  by  state 
tUtnte,  the  record  of  the  tax  deeds  does  not  operate  to  set  this  section  running  as  a 
statute  of  limitations.  A  retrospective  statute  may  validate  a  tax  void  for  failure 
lo  comply  with  any  statutory  requirement  that  the  Legislature  might  have  orig> 
Inally  dispensed  with,  but  the  power  to  validate  a  tax  sale  so  as  to  make  It  effectual 
to  trensfer  a  title,  la  much  more  limited;  and  where  proceedings  are  so  fatally  de- 
fective that  no  title  passes,  the  Legislature  cannot  transfer  the  property  of  one 
person  to  another.  People  v.  Inman  (1910),  197  N.  Y.  ZOO,  90  N.  B.  438.  attg.  (1909), 
ISO  App.  Div.  892,  m  N.  Y.  Supp.  1141. 

Applies  only  In  case  of  notloe. — Where  no  evidence  of  the  service  of  a  notice  as 
remilred  hy  chapter  427  of  the  Laws  of  1886  (see  section  134,  post),  was  recorded 
*ltti  a  conveyance  by  the  State  Comptroller,  the  actual  record  of  the  conveyance  Is 
U  absolute  nullity,  and  under  it  the  grantee  acquires  no  absolute  title  and  has 
none  to  convey.  The  tect  that  the  Inhabitant  was  a  squatter  and  was  not  In 
possession  under  a  claim  of  title  Is  Immaterial.  And  in  the  absence  of  such 
notice  the  period  of  limitation  of  two  years  herein  prescribed  never  began  to 
mn.  Uatter  of  Rourke  v.  Mets  (1909),  63  Misc.  364,  118  N.  Y.  Supp.  416.  affd. 
(1910),  139  App.  Div.  166,  123  N.  Y.  Supp.  720.  aSd.  (1911),  202  N.  Y.  604,  96 
N.  E.  11S9. 

The  curative  effect  of  this  section  and  that  of  the  Laws  of  ISGG,  ch.  427,  | 
SG.  and  Laws  of  1886,  ch.  448,  does  not  apply  In  cases  where  the  occupant  o(  the 
lands  was  never  served  with  notice  requiring  him  to  redeem  the  lands  within  the 
time  and  manner  specified,  notwltbatandtng  the  fact  that  the  occupant  holds  title 
to  mch  lands  by  adverse  possession,  the  record  of  the  tax  deeds  without  such  serv- 
ice of  notice  being  absolutely  void.  People  v.  Ladew  (1907),  ISS  N.  Y.  365,  82  N.  E. 
431,  revg.  (1905),  108  App.  Dtv.  356,  95  N.  Y.  Supp.  1161;  Motion  for  reargument 
denied  (1907),  190  N.  Y.  543,  82  N.  B.  1092. 

In  an  action  brought  to  recover  possession  of  land  in  Suffolk  county,  the  defend- 
ant claimed  title  under  a  sale  for  taxes.  The  conveyance  by  the  county  treasurer, 
pnrBoant  to  the  sale,  was  made  In  November,  1904,  and  recorded  In  January.  1906. 
The  plaintiffs  had  no  knowledge  of  the  sale  Ull  about  October,  1909,  having  In 
NoTsmber,  1906,  asked  the  county  treasurer  to  search  for  any  taxes  or  tax  sales 
alfectiuK  their  land  and  received  an  offldal  certificate  that  no  such  sale  had  been 
made.  When  plalntltts  learned  of  the  sale  they  conteeted  Its  validity,  and  in 
October.  1910,  more  than  five  years  after  the  record  of  the  county  treasurer's  deed, 
this  action  was  begun.  There  was  no  hostile  entry  upon  the  land  of  the  plaintlfls, 
the  purchaser  at  the  tax  sale  did  not  occupy  the  land,  there  was  no  record  of  a 
•nlDcIait  deed,  the  conveyance  by  the  county  treasurer  was  so  defective  that  the 
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record  of  such  deed  gave  the  plaintiffs  no  warning  of  the  sale.  It  was  held  tbat 
this  section  of  the  Tax  Law,  declaring  such  a  converance  conclusive  after  having 
been  recorded  two  rears,  is  a  statute  o(  limitation,  and  notice  mnst  be  gtven  to  the 
landowner  that  bis  title  is  to  be  divested,  that  no  sufflclent  notice  was  given,  and 
that  plaintiffs'  right  to  cancel  the  aaseasment  waa,  therefore,  unaffected  by  tbat 
Btatuta     Peterson  v.  Martlno  (1914),  210  N.  Y.  412,  104  N.  E.  916. 

When  prooeedlnKi  iniiit  be  Initltnted. — Owners  of  property,  who  have  not  wltbln 
one  year,  instituted  proceedings  for  the  cancellation  of  a  tax  sale  and  deed  on  ac- 
count ol  alleged  imperfect  description  in  the  assesament-rolla,  are  barred  from 
attempting  sucb  cancellation  upon  the  grounds  mentioned.  People  ex  rel.  Staple* 
V.  Sobmer  (1912),  IGO  App.  Div.  S,  134  N.  Y.  Supp.  543,  affd.  (1B12),  206  N.  Y. 
39,  99  N.  E.  166. 

Where  an  administrative  offlcer  is  invested  by  statute  with  Judicial  or  quoH 
Judicial  powers,  they  can  be  exercised  only  In  the  manner  and  under  the  circuni' 
stances  described  by  the  statute;  and  any  attempted  exercise  of  such  powers  In  some 
other  manner  or  under  different  clrcamstancee  Is  a  nullity.  Hence,  where  an  appli- 
cation for  the  cancellation  of  a  tax  sale  under  this  section  ot  the  Tax  Law  of  1896, 
as  rfr«iiacted  In  1909,  was  filed  with  the  county  treosnrer  after  the  preecrtbed  time 
Umit,  he  is  without  Jurisdiction  to  act  Handler  r.  Hill  (1914),  S4  Misc.  369,  146 
N.  Y.  Supp.  98,  afld.  {1914),  163  App.  Dlv.  970,  148  N.  Y.  Supp.  HOB. 

Juiidlctlonal  defect. — Where  a  tract  of  land  subdivided  Into  lots  la  assessed  as 
one  parcel  to  a  nonresident  of  the  district,  who  only  owned  a  portion  thereof,  the 
balance  being  owned  by  a  resident  of  the  district,  the  defect  Is  Jurisdictional,  as 
against  the  resident  owner,  and  a  tax  deed,  executed  by  the  county  treasurer,  may 
be  canceled  on  direct  application  to  the  treasurer  by  resident  owner.  People  ex 
rel.  McQulnness  v.  Lewis  (190S),  127  App.  Dlv.  107,  111  N.  ¥.  Supp.  398. 

Kight  to  cancellation  for  Juriidiottonal  defeoti. — The  right  to  the  cancellation  ot 
tax  deed  for  Jurisdictional  defects  is  not  affected  by  section  13S  of  the  Tax  Iaw 
creating  the  presumption  of  the  regularity  of  a  tax  sale  where  the  deeds  have  been 
recorded  for  two  years.  People  ex  rel.  Boenig  v.  Hegeman  (1916),  172  App.  DIt. 
94,  157  N.  Y.  Supp.  1054.  revd.  (1917),  220  N.  Y.  118,  HE  N.  E.  447. 

An  action  ot  ejectment  against  a  purchaser  at  a  tax  sale,  which  Is  void  tor  want 
ot  Jurisdiction,  may  be  brought  within  five  years.  Bryan  r.  McQurk  (1911),  200 
N.  Y.  332,  93  N.  B.  989,  aftg.  (1909),  134  App.  Dlv.  93,  US  N.  Y.  Supp.  912. 

Where  Jurisdictional  defects  appear  In  the  proceedings  relative  to  the  assessment 
of  the  lands  which  have  been  the  subject  of  a  tax  sale,  the  statute  ot  limitations 
provides  tor  notice  and  section  131,  ante,  does  not  apply.  The  tendency  ol  the 
court  In  construing  the  clause  "upon  constitutional  grounds"  has  been  to  the 
effect  that  where  one  has  been  deprived  of  his  land  by  reason  of  a  Jurisdictional 
detect  in  the  assessment,  it  Is  witbin  the  exception  referred  to.  (Harlc  v.  Klrkland 
(1909),  133  App.  Div.  826,  118  N.  Y.  Supp,  816,  affd.  (1911),  202  N.  Y.  573,  96  N.  B. 
1112. 

A  tax  warrant  and  a  sale  thereunder  are  void  where  the  warrant  issued  to  the 
receiver  of  taxes  was  not  under  the  seal  of  the  coun^  as  required  by  law.  For 
such  Jurisdictional  detect  a  tax  deed  may  be  canceled  within  five  years  after  the 
redemption  period.  A  subsequent  statute  designed  to  cure  the  omission  ot  the 
county  seal  from  the  warrant  did  not  take  away  rl^ta  of  the  owner  previously 
vested.  People  ex  rel.  Boeolg  t.  Hegeman  (1916),  172  App.  Dlv.  94,  157  N.  Y.  Supp. 
1054,  revd.  (1917).  220  N.  Y.  118,  115  N.  E.  447. 

What  eouttltiite*  Jurlidlotlonal  defeat. — A  proceodtng  waa  Instituted  for  the 
purpose  of  reversing  and  annulling  the  action  of  a  county  treasnrer  In  canceling 
certain  tax  deeds  because  to  the  warrant  Issued  to  the  tax  receiver  was  affixed  the 
seal  of  the  board  of  superrisors  Instead  ot  the  seal  ot  the  county  as  required 
by  the  statute.    While  the  failure  to  afflx  the  proper  seal  to  the  warrants  rendered 
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them  Inralld  and  made  the  salos  founded  thereon  Invalid,  It  vae  not  a  jurisdictional 
defect  In  the  proceedings  leading  up  to  the  sale,  resting  upon  any  constltntional 
grtnind  prescribed  in  such  casaB  by  this  Baction,  The  deeds  in  question  were 
dnl;  recorded  more  than  two  yeara  before  any  application  waa  made  or  action 
tstien  to  procure  or  affect  their  cancellation,  and  the  right  to  cancellation  is 
bsrredbr  the  two-year  limitation  contained  in  that  section.  People  ex  rel.  Boenlg  t. 
Heeensn  (1917),  220  N.  Y.  118,  IIB  N.  E.  447,  revg.  (1916),  172  App.  Dlr.  94,  167 
N.  Y.  Supp.  1064. 

How  ETonndi  for  oaneellstion  may  be  established. — When  application  Is  made  or 
action  brought  to  cancel  a  tax  deed,  the  grounds  tor  auch  cancellation  may  be 
established  by  evidence  outside  the  conveyance,  and  may  be  litigated  and  deter- 
mined by  the  comptroller  or  the  court  regardleaa  of  the  provlslODs  making  the 
conreysncea  themselves  conclusive  evidence.  Adirondack  League  Club  v.  Keyes 
(19DT),  122  App.  Div.  17S,  182,  106  N.  ¥.  Supp.  963.  See,  also,  Jackson  v.  Rowe 
(1906),  106  App.  DIv.  66,  71,  94  N.  Y.  Supp.  668,  afld.  (1808),  191  N.  Y.  612,  84  N. 
E.  1114. 

The  phrase  "sny  defect  In  the  proceedings  aflectlng  the  Juriediction  upon  con- 
atltattonal  grounds"  was  Intended  by  the  legislature  to  Include  every  Jurisdictional 
defect  People  ex  rel.  McOulnneaa  v.  Lewie  (1908),  127  App.  Dlv.  107.  112,  111 
N.  Y.  Supp.  398. 

AdmlMiblUty  of  tax  deed  In  evidence. — A  tax  deed  executed  by  a  county  treasurer 
which  has  for  two  years  been  recorded  In  the  office  of  the  clerk  of  the  county  in 
which  the  lands  conveyed  thereby  are  located,  is  admissible  in  evidence  without 
proof  of  the  regularity  of  the  proceedings  upon  which  It  is  based.  Baer  v.  Ho- 
(MUougfa  (1903),  176  N.  Y.  97,  68  N.  B.  129. 

OplnloDi  of  attomey^wueral. — Power  of  comptroller  to  cancel  tax  sales.  Rept.  of 
Atty.  Qenl.   (1904)    336. 

This  section  does  not  revive  claims  against  which  the  statute  has  run.  Rept.  of 
Atty.  Genl.  (1900)  164. 

§  133.  Foaaeuion  of  lands  by  tlie  state. — The  comptroller  may  adver- 
tise once  a  week,  for  at  least  three  weeks  successively,  a  list  of  the  wild, 
vacant  and  forest  lands  to  which  the  state  holds  title,  from  a  tax  sale  or 
otherwise,  in  one  or  more  newspapers  to  be  selected  by  him,  published  in 
the  county  in  which  the  lands  are  situated,  and  from  and  after  the  ex- 
piration of  such  time,  all  such  wild,  vacant  and  forest  lands  are  hereby 
declared  to  be  and  shall  be  deemed  to  be  in  the  actual  possession  of  the 
eomptroller,  and  such  possession  shall  be  deemed  to  continue  until  he  has 
been  dispossessed  by  the  judgment  of  a  court  of  competent  jurisdiction. 

Sasiee.— Former  Tax  L.  <L.  1S96,  ch.  90S)  f  133;  originally  revised  from  L.  1893, 
ch.  711,  I  13,  which  was  revised  from  L.  1S66,  ch.  427,  f  93,  as  amended  by  L.  1886, 
ch.  463. 

Thli  leotten  Is  des^rned  to  enable  a  person  claiming  title  to  laud  conveyed  to 
state  by  tax  deed  of  comptroller,  to  attack  the  state's  title  In  an  action  of  eject- 
ment. Meigs  V.  Roberts  (1899),  43  App.  Div.  290,  69  N,  Y.  Supp.  216;  revd.  on  an- 
other ground  (1900),  162  N.  Y.  371,  56  N.  B.  838. 

FosKulon  of  state  of  lands  in  the  forest  preserve  is  deemed  actual.  People  v. 
Turner  (1896),  146  N.  Y.  461.  40  N.  B.  400. 

FosKislon  of  lands  by  comptroller;  action. — Under  this  section  when  the  comp- 
troller adTertlsee  the  lands  as  therein  provided,  he  becomes  vested  with  the  actual 
possession  of  the  same  so  as  to  authorize  an  action  to  be  bronght  against  him. 
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People  T.  Inman  (1910),  197  N.  Y.  200.  90  N.  E.  4S8,  affg.   (1909),  130  App.  DIt. 
892,  114  N.  T.  Supp.  1141. 

§  134.  Kotioe  to  oocnpaDts. — If  any  lot  or  separate  tract  of  land  sold 
for  taxes  by  the  comptroller  and  conveyed,  or  any  part  thereof  shall,  at 
the  time  of  the  expiration  of  one  year  given  for  the  redemption  thereof, 
be  in  the  actual  occupancy  of  any  person,  the  grantee  to  whom  the  same 
shall  have  been  conveyed,  or  the  person  claiming  under  him,  shall  within 
one  year  from  the  expiration  of  the  time  to  redeem,  serve  a  written  notice 
on  the  person  occupying  such  land,  either  personally  or  by  leaving  the 
same  at  the  dwelling-house  of  the  occupant,  with  a  person  of  snitable  age 
and  discretion  belonging  to  his  family.  If  the  occupant  does  not  reside 
in  the  tax  district  in  which  the  real  estate  is  situated  the  notice  may  be 
served  by  mail  in  the  manner  required  by  law  in  respect  to  notices  of 
nonaeceptance  or  nonpayment  of  notes  or  bills  of  exchange.  Service  on 
one  joint  tenant  or  tenant  in  common  shall  be  service  on  all  the  joint  ten- 
ants or  tenants  in  common.  Service  on  a  tenant  shall  be  service  on  his 
landlord.  The  term  "occupant"  shall  be  construed  to  mean  a  person 
who  has  lawfully  entered  upon  the  land  so  occupied,  and  is  in  possession 
of  the  same  to  the  exclusion  of  every  other  person.  And  the  term  "oc- 
cupancy" shall  mean  the  actual  lawful  and  exclusive  use  and  possession 
of  such  lands  and  premises  by  such  an  occupant.  The  notice  shall  state 
in  substance,  the  sale  and  conveyance  of  the  land,  the  person  to  whom 
made,  the  amount  of  consideration  money  mentioned  in  the  conveyance, 
with  the  addition  of  thirty-seven  and  one-half  per  centum  thereon  and 
of  the  sum  paid  for  the  deed,  and  that  unless  such  consideration  money 
and  percentage  with  the  sum  paid  for  the  deed,  shall  be  paid  into  the 
state  treasury  for  the  benefit  of  the  grantee,  within  six  months  after  the 
time  of  filing  in  the  comptroller's  office  of  the  evidence  of  the  service  of 
such  notice,  the  conveyance  shall  become  absolute  and  the  occupant  and 
all  others  interested  in  the  land  be  forever  barred  from  all  right  or  title 
thereto.  No  conveyance  made  in  pursuance  of  this  section  shall  be  re- 
corded until  the  expiration  of  the  time  mentioned  in  such  notice,  and  the 
evidence  of  the  service  of  such  notice  shall  be  recorded  with  such  con- 


veyance. 

Sonroe.— Former  Tax  L.  (U  1896,  ch.  908)  f  134,  as  amended  br  l>-  1902.  cb.  171; 
orlglnallT  revlBed  from  L.  1893,  ch.  Til,  i  14,  which  was  revised  from  h.  1865, 
ch.  427,  il  68,  60. 

Application  in  Oneida  oonnty. — The  above  section  requiring  the  serrlce  of  a  writ- 
ten notice  to  redeem  upon  the  occnpEmt  or  mortgagee  of  tasda  sold  for  unpaid 
taxes  was  not  repealed  as  to  Oneida  county  by  Laws  1902.  cb.  6G9.  Where,  there- 
fore, there  has  been  no  compliance  with  Buch  section  at  a  tax  sale  in  tbat  county, 
the  purchaser  cannot  dlspoBsess  the  occupant  or  a  mortgagee  In  posBesslon.  Oabel 
T.  Williams  (1902),  39  Misc.  489,  SO  N.  Y.  Supp.  489. 

Notice  to  occupants  is  neccHsry. — Jackson  v.  Esty  (1831),  7  Wend.  14S;  Comatock 
V.  Beardsley  (1836).  15  Wend.  S48;  Busb  v.  Davison  (1837),  16  Wend.  550;  Harlson 
r.  Caswell  (1897),  17  App.  Dlv.  262,  46  N.  Y.  Supp.  S60.    Quitclaim  deed  by  occupant 
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li  not  erldence  of  aoUce.  CurtlBs  T.  Pollett  (1863),  16  Barb.  337.  Certificate  of 
comptroller  1b  not  evidence  of  notice.    Caulklns  t.  Chamberlain  <1S86),  37  Bun  163. 

Tbe  six  months'  notice  to  redeem  must  be  given  when  any  portion  of  tbe  land 
wu  oecnpled  at  tbe  time  of  the  deed,  though  It  waa  not  occupied  when  tbe  two 
jttn  expired.  Lncaa  t.  McBnema  (1879),  IB  Hun  14;  Hand  t.  Ballon  (1S65),  12 
N.  T.  B41. 

In  Bucb  case  tbe  comptroller'B  deed  doea  not  veet  title  In  tbe  purchaser  until  the 
notice  has  been  served  and  sis  montbe  tor  redemption  bave  elapsed.  Hand  t. 
BaUon  (1886),  12  N.  Y.  S41. 

Where  real  property  incumbered  by  mortgage  was  sold  by  the  Comptroller  for  nn- 
paid  tazee  and  purchased  by  the  people  of  tbe  state  and  conveyed  to  tbem  by  the 
Comptroller,  and  the  bolder  of  tbe  mortgage  failed  to  file  the  notice  wltb  the 
Comptroller  required  by  this  section,  the  lien  of  the  mortgage  was  discharged  aa 
to  the  people  and  their  grantees.  Hennepin  Improvement  Co.  v.  Scbuster  (1910), 
6S  UlBC.  634,  124  N.  Y.  Supp.  693. 

Where  no  notice  of  a  tax  sale  waa  ever  served  upon  tbe  occupant  of  premises 
jwld  thereat,  aa  required  by  aecUon  6S  of  chapter  137  of  the  Laws  of  1866,  and  the 
deed  tnxD  tbe  Comptroller  was  recorded  without  evidence  of  the  service  of  notice 
<m  sueb  occupant  and  neither  the  purcbaeer  at  tbe  sale  nor  his  grantee  baa  been  at 
iny  time  in  poeseBSion,  no  title  Is  acquired  by  the  Comptroller's  deed.  Ostrander  v. 
Reli  (1912),  206  N.  Y.  448,  100  N.  B.  37. 

Wbere  the  purchaser  of  forest  land  at  a  tax  sale  held  by  tbe  state  comptroller 
don  not  show  that  he  has  ever  been  in  possession  of  the  land  described  in  the 
comptroller's  deed  to  him,  he  acquires  no  title  thereunder  and  the  record  thereof 
In  the  absMLce  of  proof  of  service  of  the  notice  to  redeem  required  by  this  section 
Is  a  nullity  and  the  deed  itself  will  be  declared  null  and  void.  Where,  In  an 
sctlon  to  cancel  a  tax  deed  given  by  the  state  comptroller  to  certain  forest  lands  to 
which  plaintiffs  claim  ownership.  It  appeared  that  their  testator  who  had  acquired 
Mid  lands  by  purchase  lawfully  entered  thereon  and  was  In  posaeBston  thereof  at 
the  time  of  the  making  of  the  aBsessment,  the  tax  sale  and  the  giving  of  the  tax 
deed  to  defendant  and  had  during  all  of  that  time  the  actual,  lawful  and  exclusive 
DM  and  posseBslon  of  tbe  land  exercising  control  and  dominion  over  It,  testator  was 
entitled  to  notice  to  redeem  under  this  section,  and  tbe  relief  sought  Is  authorized 
by  section  132  of  tbe  Tax  Law.  Nichols  v.  KeUas  (1916),  90  Misc.  432,  164  N.  Y. 
Snpp.  22.  aftd.  (1916),  173  App.  DIv.  923, 167  N.  Y.  Supp.  1131. 

"Ooonpaacy." — The  cBtabllsbment  of  a  hunting  camp  with  the  erection  of  a 
cabin  for  occasional  use,  but  with  no  claim  of  title  to  tbe  land.  Is  not  an  actual 
occupancy,  bo  as  to  make  notice  to  the  occupant  essential  In  tbe  case  of  sale  for 
l&ie*  of  the  tract  of  land  on  which  it  Is  situated.  People  ex  rel.  Harsh  v.  Campbell 
(1S93),  67  Hun  S90,  22  N.  Y.  Supp.  468,  effd.  (1894),  143  N.  Y.  335,  38  N.  E.  300. 

An  occupation  continuous  and  permanent  and  for  the  purpose  of  a  home  la 
nch  an  occupancy  as  to  require  notice  to  the  occupant  before  the  tax  title  can 
exclude  a  redemption.  People  ex  rel.  Chase  v.  Wemple  (1896).  144  N.  Y.  478,  39  N. 
B-  397,  affg.  (1894),  SO  Hun  504.  30  N.  Y.  Supp.  503. 

The  mere  fact  that  a  person  entered  and  cut  grass  upon  a  small  natural  meadow 
contained  In  a  wild,  uncultivated,  and  unimprored  forest  tract  and  upon  two 
occasions  scattered  a  little  grass  seed  and  at  times  damned  up  a  brook  so  as  to 
overflow  one-half  an  acre,  will  not  constitute  such  a  posseeslon  as  will  require  a 
TTltlen  notice  to  redeem  to  be  served  upon  It  People  v.  Turner  (1896),  146 
N.  Y.  461,  40  N.  B.  400. 

Where  the  occupant  of  an  adjoining  lot  had  mowed  grass  upon  a  portion  of  the 
lot  sold,  without  intention  to  occupy  such  lot,  but  using  it  as  a  part  of  the  land 
lie  occupied, — held,  that  this  did  not  constitute  actual  occupancy  so  as  to  require 
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notice.  Smith  t.  Saneer  (ISGl),  4  N.  Y.  ETT.  See,  aUo,  Comstoek  t.  BeardBler 
(1S36),  15  Wend  348. 

Occupancy,  does  not  mean  tliat  tbe  owner  or  representative  must  build  a  botue 
and  reside  npon  tbe  particular  part  of  the  lands  sold  tor  taxes.  Thus,  tbe  eetab- 
llsbment  of  a  club  house  baa  been  held  to  be  a  suffldent  occupancr.  People  ex 
reL  t«ke  Placid  Co.  t.  Williams  (1911),  146  App.  DIv.  34,  129  N.  Y.  Supp.  767. 

A  tenant  at  will  Is  a  person  occupying  land  within  the  meaning  of  this  section. 
Matter  of  Rourke  v,  Meta  (1910),  139  App.  DIt.  15E.  123  N.  Y.  Supp.  720.  attd.  (1911), 
202  N.  Y.  604,  96  N.  E.  1129. 

Where  It  Is  shown  that  a  person,  tbe  owner  ol  a  private  preserve  In  the  Adiron- 
dack region,  added  certain  lots  by  purchase  to  such  preserve  for  the  purpose  of 
straightening  the  vest  line  of  such  preserve;  that  since  then  they  have  been  In- 
cluded therein  and  habitually  used  in  conjunction  therewith;  that  his  superin- 
tendent has  resided  on  the  preserve  since  the  time  of  a  tax  sale  of  such  lots  by 
the  Comptroller:  that  a  residence  and  other  Improvemenuts  have  been  made  on  such 
preserve  at  great  expense;  that  there  Is  a  lodge  which  has  been  occupied  by  his 
head  guide  and  family  for  many  yean  before  the  tax  sale,  a  farm  cottage  con- 
tinuously occupied  by  his  farmer  and  family  for  many  years,  a  gate  lodge  which 
has  been  occupied  by  defendant's  superintendent  and  his  family  for  the  past  three 
years,  and  other  cottages,  camps,  etc.,  are  actually  occupied  by  bis  employees; 
that  In  such  preserve,  cattle,  sheep,  horses,  etc.,  have  been  kept;  and  that  tbe 
premises  have  been  posted  since  before  the  tax  sale,  such  facts  show  an  actual 
occupancy  and  poesesslon  of  the  entire  premlseB  within  the  meaning  of  the  statute. 
People  ex  rel.  Hoynehan  v.  Gaus  (1909),  134  App.  Dlv.  SO.  118  N.  Y.  Supp.  766. 

Where  parties  have  marked  the  exterior  llnee  of  their  forest  lands;  have  cut 
and  skidded  logs  and  have  drawn  off  a  large  quantity,  and  have  left  a  large  quan- 
tity on  the  skids,  and  have  erected  a  substantial  shanty  of  suffldent  size  to  house 
them  and  their  bark  peelers,  their  occupancy  is  open  and  notorious  for  the  pos- 
session of  forest  lands,  and  they  have  done  all  the  acts  of  ownership  of  which 
forest  land  le  susceptible,  and  their  occupancy  is  sufficient  within  the  meaning  of 
tbe  statute.  A  tract  of  land  covered  with  virgin  forest  cannot  be  cultivated;  and 
It  would  not  be  expected  that  the  owner  would  erect  upon  It  a  commodious  dwelling 
house  or  enclose  it  by  a  fence.  Clark  r.  Kirkland,  133  App.  Dlv.  826,  118  N.  T. 
Supp.  315,  aftd.  (1911),  202  N.  Y.  673.  96  N.  E  1112. 

A  foreign  corporation  which  has  merely  a  right  of  ws^  over  vacant  lands  for 
the  purpose  of  maintaining  a  pipe  line  for  the  transportation  of  petroleum  with 
right  of  Ingress  and  egress,  the  line,  however,  not  to  Interfere  with  the  cultivation 
of  tbe  premises  or  with  buildings  thereon,  is  not  in  actual  occupancy  of  tbe  land 
so  as  to  be  entitled  to  written  notice  of  a  tax  sale  under  this  section.  The  question 
of  "actual  occupancy"  under  the  statute  is  a  question  of  law,  and  hence,  although 
tt  has  been  found  as  a  fact  by  a  referee  that  the  pipe  line  company  was  in  actual 
occupancy  the  Special  Term  m^  decide  otherwise.  Hammond  v.  Van  Riper  (1913), 
16C  App.  Dlv.  290.  141  N.  Y.  Supp.  156. 

Sorest  Preierve  CommlMion  as  ocoupant. — The  Forest  Preserve  Commission  Is 
an  occupant  of  the  lands  within  tbe  forest  preserve  and  notice  to  redeem  lands 
sold  tor  taxes  should  be  given  to  them  before  a  deed  Is  executed.  People  ex  rel. 
Turner  v.  Kelsey  (1904).  180  N.  Y.  24.  72  N.  B.  624.  revg.  (1904),  96  App.  Dlr.  148, 
89  N.  Y.  Supp.  416. 

Oeonpanoy  of  part  »f  a  let. — The  comptroller's  deed  is  inoperative  even  as  to 
unoccupied  and  unimproved  lands.  If  such  lands  constitute  a  portion  of  an  entire 
lot  conveyed  by  the  comptroller,  and  other  portions  of  the  lot  are  actually  pos- 
sessed or  occupied.  If  notice  baa  nut  been  given  to  the  person  in  such  possession 
or  occupancy.    Comstoek  v.  Beardsley  (1836),  15  Wend.  348. 
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It  part  at  an  entire  lot  be  occupied,  notice  must  be  given  or  tbe  conTeyance  will 
be  Inoperative  se  to  the  whole.    Leland  t.  Bennett  (1813),  5  Hill  286. 

The  tact  that  the  occupant  Is  as  to  one-half  the  premlMB  the  tenant  ol  the 
mutee  In  the  comptroller's  deed  does  not  dlBpense  with  the  requirement  of  notice. 
Bank  ol  Utlea  T.  Mersereau  (1S48),  3  Barb.  E2S,  GSl. 

OMapaacy  b;  llah  olnb  of  land  in  Adlrondacks  held  not  euch  occupancr  as  to 
nqalre  noUce  to  redeem.  People  ex  rel.  Kayos  r.  Miller  (1904),  90  App.  Dlv.  596, 
U  N.  T.  Supp.  1S9. 

BaOloleuey  of  sotloc. — A  notice  to  redeem  from  a  state  tax  sale  which  does  not 
state  that  unless  such  lands  are  redeemed  by  a  certain  day  they  will  be  cod- 
Teyed  to  the  purchaser  Is  Insufficient  and  the  comptroller's  deed  thereupon  Is 
InelTectual.  Slmonton  t.  Hays  (1884),  32  Hun  286,  affd.  (1886),  101  N.  Y.  687; 
Beckery.  Holdrldge  (1874),  47  How.  Pr.  429. 

Tbe  publication  of  the  redemption  notice  must  be  fully  completed  before  the 
commencement  of  the  last  six  months  of  the  two  yeare  succeeding  the  sale. 
Dougbty  T.  Hope  (1847),  3  Den.  694,  afld.  (1847),  1  N.  Y.  79.  See,  also,  Weetbrook 
T.Wllley  (1872),  47  N.  Y.  457.    Decisions  under  former  statute. 

"P.  Lot  54,  town  1,  range  3,  acres  160," — held  a  sufficient  description.  Golman 
T.Shattack  (1875).62N.  Y.  348,  affg.  (1874),  2  Hun  497. 

SSeet  of  fallnre  to  serre  notice  on  right  to  redeem.  People  ex  rel.  Chase  t. 
Wemple  (1894),  80  Hun  504,  SO  N.  Y.  Supp.  603,  affd.  (1896),  144  N.  Y.  478,  39  N.  B. 
397. 

KrUcnoe  as  to  failure  to  glre  aetloe  to  oacnpsnt,  see  Gary  t.  Given  (1911),  144 
App.  DlT.  821.  129  N.  Y.  Supp.  35. 

When  ao  wldenee  of  the  Mrriee  of  the  notloe  herein  prescribed  was  recorded 
with  the  Comptroller's  conveyance,  the  actual  record  of  the  conveyance  is  an  abeo- 
lnt«  nnlllty,  and  under  it  the  grantee  acquired  no  absolute  title  and  had  none  to 
coBiey,  The  tact  that  the  inhabitant  was  a  squatter  and  was  not  In  possession 
under  a  claim  of  title  Is  Immaterial,  and  the  defect  arising  from  the  failure  to  give 
■Dch  notice  enures  to  tbe  benefit  ot  any  person  interested  in  the  land.  Matter  of 
^ooTke  T.  Met£  (1909).  63  Hisc.  364.  118  N.  Y.  Supp.  415,  affd.  (1910),  139  App.  Div. 
155,123  N.  Y.  Supp.  720.  affd.  (1611).  202  N.  Y.  604.  96  N.  B.  1129. 

ImUob  dted.— Clinton  v.  Krull  (1908).  216  App.  Div.  157.  166,  111  N.  Y.  Supp. 
IM,  aid.  (1910),  200  N.  Y.  515,  93  N.  B.  497, 

§  I3S.  Cortiflcate  of  nonredemption  and  completion  of  title. — Within 
one  month  after  the  service  of  any  such  notice,  the  grantee  or  person 
tlaimii^  nnder  him,  in  order  to  complete  his  title  to  the  land  conveyed 
shall  file  with  the  comptroller  a  copy  of  the  notice  served,  with  the  affi- 
davit of  a  person,  certified  as  credible  by  the  officer  before  whom  the 
affidavit  is  taken,  that  the  notice  was  duly  served  specifying  the  mode 
of  service.  If  the  comptroller  shall  be  satisfied  that  tbe  proper  notice 
lias  been  duly  served,  and  if  the  moneys  required  for  the  redemption  of 
Bach  land  shall  not  have  been  paid  within  the  six  months,  he  shall  under 
his  hand  and  official  seal  certify  such  facts,  and  tbe  conveyance  before 
made  shall  thereupon  become  absolute  and  the  occupant  and  all  others 
bterested  in  such  lands  shall  be  forever  barred  from  all  right  and  title 
thereto. 

■ouee— Former  Tax  L.  (L.  1S96,  ch.  908)  1  135;  originally  revised  from  L.  1863, 
eb,  711.  I  15,  which  wae  revised  from  L.  1856.  cb.  427,  |t  72,  73. 
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Ci«<UlilUt7  must  be  cerUAed,  otbervlae  affidavit  la  dalecUn.  FnukUn  t.  P«ai^ 
sail  (1686),  21  J.  «  S.  271. 

0«rtltwto  mart  be  aader  >eal.— Lockwood  r.  Oeblert  (1891),  127  N.  Y.  241,  ST  N.  EL 
812,  affg.  (1SS9),  G3  Hun  15.  6  N,  Y.  Sapp.  20. 

§  136.  Sedemption  by  oocapaat  t&d  oertiJloate  of  redenption. — The  oc- 
cupant, or  any  other  person  having  an  interest  therein  at  the  time  of  the 
sale,  may  at  any  time  within  the  six  months  mentioned  in  snch  notice 
redeem  snch  land  by  paying  into  the  treasury  the  consideration  mooey 
with  the  addition  of  thirty-seven  and  one-half  per  centum  thereon  and  the 
amount  paid  for  the  deed.  Every  such  redemption  shall  be  as  effectual 
as  if  made  before  the  expiration  of  the  year  allowed  for  the  redemption 
of  the  land  sold.  In  all  cases  of  applicatitm  for  redemptions  on  the 
ground  of  occupancy,  in  which  a  part  only  of  the  separate  lot  ot  tract 
of  land  thus  sold  is  occupied,  the  applicant  shall  be  allowed  to  redeem 
ony  that  particular  part  of  the  lot  or  tract  sold  which  shall  be  actually 
occupied,  used  and  possessed  as  herein  defined,  at  the  time  of  the  expira- 
tion of  the  one  year  given  for  the  redemption  thereof;  provided,  that 
the  notice  required  to  be  served  upon  such  occupant  by  the  purchaser  at 
a  tax  sale,  his  grantee  or  person  claiming  under  him,  shall,  in  addition  to 
other  facts  now  required  to  be  stated  therein,  contain  a  specific  descrip- 
tion of  the  particular  part  of  the  lot  or  tract  sold  which  may  be  rede^ned 
and  the  amount  necessary  to  redeem  the  same.  Such  partial  redemption 
may  be  allowed  upon  filing  iu  the  ofSce  of  the  comptroller  satisfactory 
evidence  of  such  occupancy,  and  of  the  extent  thereof,  and  by  paying 
such  proportion  of  the  consideration  money  mentioned  in  the  convey- 
ance, with  the  addition  of  tliirty-seven  and  one-half  per  centum  of  such 
amount  and  the  further  addition  of  the  stmi  paid  for  the  deeds,  as  the 
value  of  the  lands  and  the  premises  occupied  and  sought  to  be  redeemed 
bears  to  the  value  of  the  whole  quantity  of  land  sold ;  such  value  to  be 
determined  and  fixed  by  the  comptroller. 

Sonroe.— Former  Tax  L.  (L.  189S,  ch.  908)  |  136;  orlKlnallr  revlBed  from  U 
1893,  ch.  711,  I  16,  which  was  revised  from  L.  1856,  cb.  427,  fl  TO,  71;  U  1891, 
ch.  211. 

ComptnUeT  cannot  vaoate  tie  own  order  for  redemption.  People  ex  rel.  Chase 
V.  Weinple  (1896),  144  M.  Y.  4TS,  39  N.  B.  397,  aftg.  (1894),  80  Hun  604,  30  N.  7. 
Supp.  503. 

Applloatlon  Itj  "affent." — Where  the  application  to  redeem  was  made  br  tb« 
relator  as  "agent,"  without  stating  bis  Interest  or  the  nature  of  his  agencr, — held, 
that  he  showed  no  legal  standing  In  the  proceeding,  and  that  a  stranger  having 
no  Interest  In  the  premises  could  not  redeem  under  f  70.  People  ex  reL  Marsh  v. 
Campbell   (1894),  143  N.  Y.  335,  38  N.  B.  300. 

Eqnltlei. — In  a  proceeding  to  redeem  lands  sold  for  taxes,  the  comptroller  having 
Jurisdiction  of  the  parties  and  subject-matter,  the  courts  will  not  look  beyond  tile 
proceedings  In  order  to  observe  the  equities  of  those  concerned.  People  ex  rel. 
Cmase  V.  Wempie  (1S94).  80  Hun  601,  30  N.  Y.  Supp.  503,  alfd.  (1S95),  144  N.  Y. 
478,  39  N.  E.  397. 

Bails  at  determination. — A  determination  by  the  tMmptroller  upon  an  application 
to  redeem  that  the  land  was  occupied  at  the  time  of  the  tax  sale  may  be  mad*  on 
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tOdBTltB  eatabllshbiKt  the  fact,  and  will  not  be  reversed  unless  onaupported  by 
artdsnce  or  against  the  clear  weight  of  evidence.  Id.  Allowing  such  redemption 
wu  not  daprlTlng  the  parchaeer  of  bis  property  by  an  ex  parte  action  or  pro- 
CMdlDg.     Id. 

§  137.  Bfldemption  by  oooapant  before  notice  and  effect  of  failan  to  ■ 
ndcem. — ^Tbe  oceapant  of  any  lot  or  separate  tract  of  land  sold  for  taxes 
by  the  comptroller,  or  any  part  thereof,  or  any  person  who  had  the  title 
thereto  or  an  interest  therein  at  the  time  of  the  nale  may,  at  any  time 
before  the  service  of  such  notice  by  the  purchaser  or  the  person  claiming 
under  him  and  within  two  years  from  the  expiration  of  the  year  allowed 
by  law  for  the  redemption  thereof  and  not  thereafter,  redeem  any  land  so 
oecnpied,  by  filing  in  the  office  of  the  comptroller,  satisfactory  evidence  of 
the  occupancy  required,  and  by  paying  to  him  the  consideration  money 
for  which  the  lands  to  be  redeemed  were  sold  and  thirty-seven  and  one- 
half  per  centum  thereon,  with  the  sum  paid  for  the  deed,  if  any.  On  ap- 
pUcation  for  such  redemption  the  comptroller  may  appoint  a  commissioner 
to  take  all  material  evidence  offered  with  reference  to  the  occupation 
of  the  Unds  in  question.  The  hearing  shall  be  had  in  the  county  where 
the  land  is  situated,  on  at  least  ten  days'  notice  to  the  party  apply- 
ing for  the  redemption.  The  commissioner  shall  have  the  same  power 
to  issue  subpcenas  and  proceed  with  the  examination  of  witnesses  under 
oath,  as  is  had  by  a  referee  in  a  court  of  record.  His  compensation  shall 
not  exceed  six  dollars  per  day  and  shall  be  taxed  by  the  comptroller  and 
paid  upon  his  warrant  by  the  treasurer.  He  shall  report  the  testimony 
taken  by  him  with  his  opinion  thereon,  to  the  comptroller  for  his  deci- 
sion. Such  occupant  or  other  person  shall  also  pay  to  the  comptroller 
Buch  amounts  as  may  have  been  paid  to  the  state  for  subsequent  taxes 
theram,  or  for  redemption  from  subsequent  tax  sales  thereof,  and  if  such 
lot  has  been  legally  exempt  from  taxation  for  one  or  more  years  aubse- 
<)iieat  to  the  sale,  a  sum  equal  to  the  gross  amount  of  taxes  and  interest 
which  would  have  been  due  thereon,  if  it  had  been  taxed  during  each  of 
the  years  it  was  so  exempt,  on  its  assessed  valuation,  and  at  the  rate  per 
centom  of  taxation  thereon  for  the  year  when  last  returned  to  the  comp- 
troller's office.  In  case  of  failure  to  redeem  within  the  time  herein  speci- 
fied, the  sale  and  conveyance  thereof  shall  become  absolute  and  the  occu- 
pant asd  all  other  persons  barred  forever. 

■tuee.— Former  Tax  L.  (L.  1896,  ch.  908)  |  137;  oriKinaIl7  revised  from  L. 
1S13,  ch.  711,  I  16,  in  part,  |  IT,  as  amended  by  L.  1S95,  ch.  896,  which  was  rerised 
tnta  L.  1866,  ch.  127,  |  74,  as  amended  by  L.  1892,  ch.  347. 

Kcdcnption;  how  nude. — A  redemption  can  only  be  made  In  the  manner  pre- 
Krtbed  by  Laws  186G,  ch.  427,  |  74,  aa  amended  by  Laws  1890,  ch.  666,  |  1.  People 
u  reL  Chase  v.  Wemple  (1894),  80  Hun  604,  30  N.  Y.  Supp.  603,  alfd.  (1896),  144 
N.  T.  478.  39  N.  E.  397. 

"The  Cailnre  of  the  purchaser  to  serve  notice  of  the  tax  sale  upon  the  mortgagee 
kItcs  the  mortgagee  right  to  redeem  at  any  time,  and,  third,  a  mortgagee  who  has 
not  been  Mrved  with  notice  within  the  time  prescribed  In  |  138  of  the  Tax  Law.  is 
not  placed  in  the  position  of  an  owner  or  occupant,  and  Is  not  forced  to  redeem 
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wltbln  tbree  years  (rom  the  expiration  ol  the  sale,  lo  my  Judgment.  |  137  of 
the  Tax  Law  does  not  apply  to  a  mortgagee.  Wblle  the  mortgasee  had  a  certain 
Interest  In  the  land  at  the  time  of  the  sale,  his  Interest  was  not  such  aa  was  con- 
templated by  the  words  'or  any  person  who  had  the  title  thereto  or  an  Interest 
therein  at  the  time  of  the  sale.'  I  am  satlsded  that,  under  the  law  since  the  act  at 
'  1SS9,  repealing  |  S2  of  cb.  427,  Laws  ol  1S66,  Its  purpose  Is  to  require  a  notice  of 
sale  to  be  served  upon  the  holder  of  a  mortgagee  which  was  a  lien  upon  lands 
sold  at  the  time  of  sale,  In  order  to  cut  off  the  right  to  redeem."  Opinions  of  At- 
torney-General (189G)  284. 

Occupied  lands. — Where  lands  sold  for  taxes  consisted  of  a  part  of  a  Isjrge  tract 
owned  by  a  club  and  used  ae  a  game  preserve,  and  was  kept  In  a  wild,  nncultlTated 
state  under  the  supervision  of  mere  caretakers,  who  looked  after  the  entire  tract, 
the  land  so  sold  was  not  occupied  within  the  meaning  of  the  provision  of  the  above 
section  atitborlBlng  an  occupant  to  redeem  fivm  a  sale  of  lands  for  taxes.  People 
ex  rel.  Keyes  v.  Miller  (1904),  90  App.  Div.  596,  SS  N.  Y.  Supp.  1S9. 

Does  not  revive  lapsed  rights, — Section  74  of  the  act  of  1S56  as  amended  by  chap- 
ter 666  of  the  Laws  of  1890  did  not  enlarge  the  rights  of  the  purchaser  at  the  tax 
sale,  or  of  a  grantee;  It  revived  no  right  which  had  been  suffered  to  lapse,  and 
cannot  be  construed  as  acting  retrospectively  to  create  a  title,  where  none  had 
been,  nor  could  be,  acquired  under  the  statute  which  authorised  the  sale  of  the 
lands.  (People  v.  Ladew,  190  N.  Y.  643,  foUowed.)  Ostrander  v.  Rels  (1912). 
206  N.  Y.  448.  100  N.  E.  37. 

§  138.  lien  of  mortffage  not  nfleoted  I17  tax  ule. — The  lien  of  a  mort- 
gage, duly  recorded  or  registered  at  the  time  of  the  stile  of  any  lands  for 
nonpf^nnent  of  any  tax  or  assessment  thereon,  shall  not  be  destroyed,  or  in 
any  manner  affected,  except  as  provided  in  this  section.  The  purchaser 
at  any  such  sale  shall  give  to  the  mortgagee  a  written  notice  of  such  sale 
within  two  years  from  the  expiration  of  the  year  allowed  to  redecnn,  re- 
quiring him  to  pay  the  amount  of  purchase-money,  with  interest  at  the  rate 
allowed  by  law  in  case  of  redemption  by  occupants,  within  six  months  after 
eiving  the  notice.  Such  notice  may  be  given  either  personally  or  in  the 
manner  required  by  law  in  respect  to  notices  of  nonacceptanee  or  nonpay- 
ment of  notes  or  bills  of  exchange,  and  a  notarial  certificate  thereof  shall  be 
presumptive  evidence  of  the  fact  that  may  be  recorded  in  the  county  in 
which  the  mortgage  was  recorded,  in  the  same  manner  and  with  the  same 
effect  as  a  deed  or  other  evidence  of  title  of  real  property.  {Amended  iy 
L.  1917,  cfc,  526,  *n  effect  May  17,  1917.) 

Source. — Former  Tax  L.  (L.  1896,  ch.  908)  |  138,  as  amended  by  L.  1897,  ch.  373; 
originally  revised  from  L.  1393  ch.  Til,  |  18,  which  was  revised  from  L.  1866,  eh. 
427.  f  I  76-79,  81,  as  amended  by  L.  1870,  ch.  280. 

Amendment  of  1SB7  inserted  tbree  years  provlalon  as  to  former  tax  salee. 

The  amendment  of  1917  changed  the  time  for  notice  to  mortgagee  from  one  to 
two  years;  omitted  the  temporary  provision  of  1897  aa  to  former  tax  sales. 

Title  of  purohBMT  Is  subject  to  right  of  mortgagee  to  redeem.  Becker  v.  Hold- 
rldge  (1876),  66  N.  Y.  E. 

If  asaeiiment  la  invalid  right  of  mortgagee  not  affected  by  failure  to  file  notice. 
Bennett  v.  Kovarick  (1S98),  23  Misc.  73,  61  N.  Y.  Supp.  762,  affd.  (1899),  44  App. 
DlV.   629,   GO   N.   Y.   Supp.   1133. 

Recording  notice  of  tax  tale. — Where  the  certificate  of  the  county  treasurer  that 
due  notice  of  the  tax  sale  waa  served  upon  the  occupant  and  that  the  lands  n 
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unredeemed  is  recorded  wltb  the  tax  deed,  tbere  Is  a  sufflctent  compliance  vltb  tbe 
Tu  Iaw  that  such  notice  be  recorded  with  the  conveyance.  Sheldon  v.  Russell 
(ISIE).  91  MlBC  2TS,  1G4  N.  Y.  Supp.  632. 

A*oldliic  tax  deedi. — The  want  of  (1)  the  count;  treaanrer's  certificate  to  tbe 
■npeiTlsor  ol  unpaid  taxes;  (2)  the  certificate  of  the  supervisor  of  the  completed 
dMcrlptfon  of  the  premises;  (3)  tbe  certificate  of  the  county  treasurer  that  he 
had  eumlned  and  compared  tbe  collector's  return  with  the  tax  roll,  and  (4)  tbe 
tailue  to  serve  the  written  notice  of  aale  on  the  mortgagee  as  required  by  sections 
lU  sad  138  of  the  Tax  Law  are  Ineffectual  to  avoid  tax  deeds.  Sheldon  v.  Ruasell 
(191E).  91  Misc.  278,  164  N.  Y.  Supp.  «32. 

$  138.  Bedemption  by  mortg^M  before  notioe,^ — The  holder  of  amy 
mortgage  which  is  duly  recorded  at  the  time  of  the  sale,  may,  at  any  time 
ifter  the  sale  of  all  or  any  part  of  the  mortgaged  premises  for  unpaid 
taxes,  and  before  the  expiration  of  six  months  from  the  giving  of  the  notice 
required  hy  the  preceding  section  to  be  given  to  a  mortgagee,  redeem  the 
premiaes  bo  sold,  or  any  part  thereof  from  such  sale.  The  redemption 
shall  be  made  by  filing  with  the  comptroller  a  written  description  of  his 
mortage,  and  by  paying  to  the  state  treasurer,  upon  the  certificate  of  the 
comptroller,  for  the  use  of  the  purchaser,  his  heirs  or  assigns,  if  such  re- 
demption is  made  within  one  year  from  the  last  day  of  the  sale,  the  sum 
meotioaed  in  his  certificate,  with  interest  at  the  rate  allowed  by  law  in 
rase  of  redemption  by  occupants  from  the  date  of  the  tax  sale  certificate, 
■nd  if  sach  redemption  is  made  after  the  expiration  of  such  year  the  said 
nm  with  thirty-seven  and  one-half  per  centum  thereon,  and  the  amount 
paid  for  the  deed,  together  with  any  taxes  which  the  purchaser  or  his 
anigiiH  shall  have  paid  thereon  subsequent  to  the  tax  sale.  The  holder  of 
Boeh  mortgage  shall  have  a  lien  upon  the  premises  redeemed  for  the  amount 
BO  paid  with  interest  from  the  time  of  payment,  in  like  manner  as  if  it  had 
l*en  included  in  the  mortgage.  Provided,  however,  that  the  notice  required 
to  Ik  given  under  this  and  the  last  preceding  section  shall  be  directed  only 
to  sQch  persons  as  shall  within  two  years  from  the  time  of  such  sale,  file  in 
the  office  of  the  comptroller  a  notice,  stating  the  names  of  the  mortgagor 
ud  mortgagee,  the  date  of  the  mortgage,  and  the  amount  claimed  to  be 
due  thereon,  and  the  county,  town  and  tract  in  which  the  mortgaged 
P'^^'iUBes  are  situated,  with  the  number  of  the  lot  on  which  said  mortgage 
^  oaimed  to  be  a  lien,  with  the  name  of  the  person  or  persons  claiming 
'"otice,  their  residence,  and  the  postoffiee  to  which  such  notice  shall  be 
*idre88ed.     (Amended  by  L.  1917,  ek.  526,  in  effect  May  17,  1917.) 

*o*ne.— Former  Tax  L,  (L.  1896,  ch.  908)  1  139,  as  amended  by  U  1897,  cb.  373; 
^  l^DI,  ch.  605;  originally  revised  from  I^  1893,  ch.  711,  |  19,  which  was  revised 
*""»  U  1870,  ch.  280,  f  1. 

%  UBuLdmcBt  of  1917  materially  changed  the  section. 

^*Uer  of  any  mortgage"  includes  a  purchaser  at  a  mortgage  foreclosure  sale. 
'^le  81  reL  Brooklyn  Union  B).  E.  R.  Co.  v.  Morgan  (1903),  85  App..  Dlv.  292, 
^  N.  y.  Supp.  86. 

i  ^M.    CaneeUation  of  lalei. — The  comptroller  shall  not  convey  any 
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lands  Bold  for  taxes  if  lie  shall  discover  before  the  conve7ance  that  the 
sale  was  for  any  cause  Invalid  or  inefFectuaJ  to  ^ve  title  to  the  lands 
sold ;  but  he  shall  cancel  the  sale  and  forthwitii  cause  the  purchase-money 
and  interest  thereon  to  be  refunded  out  of  the  state  treasury  to  the 
purchaser,  his  representatives  or  assigns.  If  the  error  originated  with 
the  county  or  town  officer  the  sum  paid  shall  be  a  chai^  against  the 
county  from  which  the  tax  was  returned,  and  the  board  of  supervisore 
thereof  shall  cause  the  same  to  be  assessed,  levied  and  collected  and  paid 
into  the  state  treasury.  If  he  shall  not  discover  that  the  sale  wss  invalid 
until  after  a  conveyance  of  the  lands  sold  shall  have  been  executed  he 
shall,  on  application  of  any  person  having  any  interest  therein  at  the 
time  of  the  sale,  on  receiving  proof  thereof,  cancel  the  sale,  refund  out 
of  the  state  treasury  to  the  purchaser,  his  representatives  or  assigns,  the 
purehaae-money  and  interest  thereon,  and  rechai^  the  county  from  which 
the  tax  was  returned  with  tJie  amount  of  purchase-money  and  interest 
from  the  time  of  sale,  which  the  county  shall  cause  to  be  levied  and  paid 
into  the  state  treasury.  On  any  such  application  the  comptroller  may  ap- 
point a  commissioner  with  like  powers  and  duties  as  in  case  of  an  applica- 
tion for  redemption ;  provided,  however,  that  in  any  county  which  does  not 
include  a  portion  of  the  forest  preserve,  such  application  for  cancellation 
may  also  be  made  by  the  owner  of  the  lands  at  the  time  of  the  tax  sale. 

Bonroe.— Former  Tax  L.  (L.  1896,  ch.  948)  i  140;  orlglnaUr  rerleed  from  L. 
1893,  ch.  711,  I  20,  which  wae  rerlmd  from  L.  186S,  ch.  427,  ff  83-86.  The  excep- 
tion In  the  last  clause  Is  new. 

AppUoatloB  and  oonstmotlon. — Section  140  of  the  Tax  Law  of  189S,  as  re-enact«d 
in  the  Tax  Ijaw  of  1909,  authorizing  the  cancellation  of  tax  sales  where  the  same 
are  invalid  or  Ineffectual  to  pass  title,  and  the  refnnd  of  the  purchase  price,  is 
prospective  In  Its  language  and  does  not  require  a  retrospective  construction. 
Bandler  v.  Hill  (1914),  84  Ulsc.  369,  146  N.  Y.  Supp.  98.  affd.  (1914),  1G3  App. 
DiT.  970,  148  N.  Y.  Supp.  1106. 

AppUoatlan  toi  oanoellatloni  when  made. — Where  a  tax  deed  does  not  auBlcientty 
deacrlhe  the  land,  It  may  be  attacked  at  any  time  under  section  140  of  the  Tax  Law, 
which  specifies  oo  period  of  limitation  within  which  application  for  cancellation 
may  be  made.  People  ex  rel.  Staples  v.  Sohmer  (1912),  160  App.  DIv.  8,  134  N.  T. 
Supp.  643,  affd.  (1912),  206  N.  Y.  39.  99  N.  S.  168. 

The  test  in  tax  titles  Is  whether  the  description  la  sufflctently  definite  to  enabl« 
the  owner  and  all  persons  interested  to  know  and  ascertain,  by  inquiry  at  the 
appropriate  ofOce  or  examination  of  the  aBsessment-rolls,  what  premises  are  as- 
sessed and  to  identify  them  with  reasonable  certainty.  Where  a  tax  deed  describes 
the  premises  as  one-fourth  acre  of  land  In  the  county  of  Westchester,  "belnE  lot 
No.  66  In  the  Village  of  Unionport,"  and  there  Is  a  definite  map  in  the  county 
clerk's  ofllce  upon  which  the  lot  Is  numbered  66,  the  description,  although  on  Its 
face  nocertaln,  is  made  certain  by  extraneous  facts  and  Is  sufficient.  People  ex  reL 
Staples  V.  Sohmer  (1912),  160  App.  DIv.  8,  134  N.  Y.  Supp.  643,  affd.  (1912),  206 
N.  Y.  39,  99  N.  B.  166. 

Who  may  apply  for  caneellatlon. — Except  ae  to  owners  of  land  in  a  county  not 
including  a  portion  of  the  forest  preserve  (exception  made  In  1896),  the  pur- 
chaser at  the  tax  sale  Is  the  only  party  who  can  apply  for  cancellation.  People 
ex  rel.  HlUard  v.  Roberts  (1897),  151  N.  Y.  640,  46  N.  E.  941,  affg.  (1896),  8  App. 
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DfT.  m,  40  N.  Y.  Sniv.  4GT;  People  ex  rel.  Wlttee  t.  Roberta  (ISdl),  144  N.  Y. 

W.  W  N.  E.  S6;  People  ex  rel.  HamUton  Park  Co.  t.  Wemple  (1S93),  139  N.  Y. 

UH.  U  N.  E.  SS3,  rerg.  (1893),  67  Hun  496,  22  N.  Y.  Snpp.  497;  People  ez  rel.  Wrigbt 

r  Chtplu  (1887),  104  N.  Y.  3fl9,  5  N.  B.  64,  11  N.  B.  383;  Datrander  T.  Darling 

am).  127  Id.  70,  27  N.  B.  353;  Hatter  of  Dlmstead  (189e),  11  Mlsc  700,  32  N.  Y. 

Snpp.  1124.    An  aslgnee  of  purcbaser  may  apply.    People  ex  rel.  Ostrander  v. 

Cbapin  (18S8),  109  N.  Y.  177, 16  N.  E.  831. 
Under  section  140  of  tbe  Tax  Law  of  1S9S,  anthoriziiig  tbe  cancellation  of  tax 

Mleaon  certain  grounds  upon  application  by  tbe  owner,  or  any  pereon  In  Interest  at 

ths  Ume  of  tbe  tax  sale,  neither  the  successor  of  tbe  owner  nor  of  the  purchaser 
maj  make  ancb  application.  Said  section,  as  re-enacted  In  1909,  contemplates  an 
ippllcatlon  by  an  owner  who  has  retained  aome  Interest  In  tbe  property,  and  aub- 
seqaent  owners  under  a  quitclaim  deed  of  the  property  could  not  by  Joining  their 
snntor  wltb  them  In  tbelr  application  bave  a  tax  scale  canceled  under  said  aec- 
'Uon.  Handler  v.  HIU  (1914),  64  MIbc.  369,  146  N.  Y.  Snpp.  98,  aSd.  (1914).  163 
App.  Div.  970,  1*8  N.  Y.  1106. 

Wliea  mandaniui  li  proper. — Where  tbe  relators  preeented  to  the  comptroller 
prima  facie  evidence  which.  If  true,  showed  that  the  taxes  and  the  sales  were 
loTalld  and  that  they  were  entitled  to  be  refunded  the  purchase-money,  and 
offered  to  produce  further  satlafactory  evidence  of  the  facts  alleged, — held,  that 
It  was  the  duty  of  the  comptroller  to  hear  and  decide  the  case,  and  that  a  man- 
damus was  properly  granted.  People  ex  rel.  Ostrander  v.  Chapln  (1887),  106  N.  Y. 
SOS,  11  N.  E.  GIO. 

Where  the  comptroller  bad  declined  to  cancel  the  tax  and  stop  the  sale,  and  an 
ictlon  was  brought  to  bare  It  declared  void,  the  certificate  given  up,  and  the  con- 
veyance enjoined, — held,  that,  thongb  the  Invalidity  of  the  eale  was  not  disputed, 
eqnlty  would  not  Interfere  as  tbe  comptroller  atlll  had  power  to  cancel  the  aale,  and 
the  deed  could  not  be  executed  for  two  years,  so  that  Immediate  danger  of  a  cloud 
on  plalntltTa  title  was  not  threatened.  Clark  v.  Davenport  (1S83),  30  Hun  161, 
Bird.  (18S4),  96  N.  Y.  477. 

Where  a  period  of  fifteen  years  elapsed  between  the  enactment  of  the  statute 
relative  to  the  cancellation  and  tbe  application  for  relief  by  a  person  claiming  to 
benefit  thereby,  the  writ  of  mandamus  Is  properly  denied  for  laches  of  the  relator. 
Where  lands  sold  at  a  tax  sale  were  conveyed  previous  to  the  enactment  of  the 
GeDeral  Tax  Law  (L.  1896,  cb.  908),  which  by  section  140  first  authorised  an  appli- 
cation tor  cancellation  to  be  made  by  the  owner  of  such  lands  at  the  time  of  eale, 
Bundunne  to  compel  cancellation  will  not  He  on  behalf  of  the  owner  wben  the  pur> 
chaser  la  not  made  a  party  to  tbe  proceeding.  Such  provision  la  Inapplicable  to  con- 
Tefsnces  made  before  that  time,  hut  as  to  subsequent  conveyances,  a  different  mle 
maj  obtain,  for  a  purchaser  on  those  shies  must  take  his  title  snbject  to  sncb 
limitations  and  conditions  as  the  Legislature  has  preecrlbed.  People  ex  rel.  Staples 
T.  Sohmar  (1912).  206  N.  Y.  39,  99  N.  B.  166,  affg.  (1912),  160  App.  DIv.  8,  134 
»■  T.  Supp.  648. 

Competent  evldenoe  before  eomptroUer  not  confined  to  common-law  rules.  People 
«  rel.  Hamilton  Park  Co.  V.  Wemple  (1893),  67  Hun  496,  22  N.  Y.  Supp.  497,  revd.  on 
ottier  grounds  (1893),  139  N.  Y.  240,  34  N.  E.  883. 

B«timdB. — After  a  comptroller's  deed  had  been  cancelled, — held,  that  tbe  purchase- 
money  Bbould  be  refunded  to  tbe  grantee  of  the  lands  from  tbe  purchaser,  r«ther 
tisn  to  tbe  assignee  of  bis  administrator.  People  ex  rel.  Ostrander  v.  Chapln 
(18S?),  15  N.  Y.  St.  Kep.  76.  alfg.  (1887),  46  Hun  383. 

Uudamue  cannot  be  granted  to  review  the  decision  of  tbe  comptroller  as  to 
*Ueh  of  eeveral  persons  Is  entitled  to  the  refund  of  purchase-money  under  || 
W.  83.  85.  above.  People  ex  rel.  Millard  v,  Chapln  (1887),  104  N,  Y.  96,  10  N.  B. 
1*1,  rerg.  (1887).  40  Hun  886. 
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Serlev  of  Improper  oanoelUtloii. — Altbongb  a  tax  sale  bas  been  Improperlr  can- 
celed upon  application  ol  tbe  owner  and  money  paid  to  the  state  as  a  condition 
thereof,  such  cancellation  cannot  be  reviewed  hj  certiorari,  bnt  should  be  revlflwed 
br  Bult  In  equity.  People  ex  rel.  Forest  Com.  t.  Csmplbell  <lSgT),  2S  App.  DIt.  ITO, 
48  N.  Y.  Supp.  183.  The  court  of  appeals  in  reserving  tbe  foregoing  case  (1898), 
166  N.  Y.  64,  GO  N.  E.  417,  held,  that  the  aivellate  dlTlsloa  should  have  granted 
equitable  relief,  under  the  certiorari  proceeding. 

Statute  doei  not  limit  time  within  which  euch  ^plication  tor  cascellaU<»i  must 
be  made.  People  ex  ret.  Sudam  v.  Morgan  (1S99).  46  App.  DIt.  19,  60  N.  Y.  Snpp. 
898.  But  should  be  considered  In  reference  to  the  constitutional  limitation  on 
claims  against  the  state.    Id. 

Opinions  of  Attomey-Qeneral. — The  applicant  must  have  an  Intwest  at  the  time 
of  the  sale.    Rept.  of  Atty.  Genl.  (1900)  187. 

Prior  to  executing  conveyance  comptroller  may  cancel  tax  sales  when  erldenee 
of  Invalidity  is  presented  by  a  person  other  than  the  purchaaer  at  the  sale.  Rept  * 
of  Atty.  Qenl.  (1901)  262. 

Application  must  be  made  wltbln  six  years.    R^t  of  Atty.  Oenl.  (I90C»)  130,  166. 

Cancellation  of  tax  ealee  by  comptroller,  see  R«pt.  of  Atty.  a«nL  <1904),  401; 
Rept.  of  Atty.  (3enl.  (1896)  225. 

Cited  Id  construing  section  131,  ante.  Bryan  v.  HcOurk  (1909),  134  .^p.  Div.  93, 
118  N.Y.  Supp  912,  and.  (1911),  200  N.  T.  332,93  N.  B.  989. 

§  141.  Setting:  aside  caiieellation  of  lale. — The  comptroller  is  hereby  an- 
l^orized  and  empowered  and  shall,  upon  the  application  of  any  one  whom- 
soever ag^ieved  thereby,  set  aside  any  cancellation  of  sale  made  by  him,  or 
by  any  of  his  predecessors  in  office,  in  any  of  the  following  eases : 

First.  When  such  cancellation  was  procured  by  fraud  or  misrepre- 
sentation. 

Second.  "When  it  was  procured  by  the  suppression  of  any  material 
fact  bearing  on  the  ease. 

Third.    When  it  was  made  under  a  mista&e  of  fact. 

Fourth.  When  such  cancellation  was  made  wpoa  an  application  which 
the  comptroller,  or  any  of  his  predecessors  in  office,  had  no  jurisdiction 
or  legal  right  to  entertain  at  the  time  of  such  cancellation. 

Eight  days'  written  notice  of  an  application  made  under  and  pur- 
suant to  this  section  shall  be  served  upon  the  person  upon  whose  appli- 
cation such  sale  was  canceled,  or  his  heirs  or  grantees,  the  county  treas- 
urer of  the  county  or  counties  in  which  the  lands  affected  by  such 
application  are  situate  and  upon  the  attorney-general  of  the  state  of 
New  York;  in  case  any  of  the  parties  to  be  served  are  not  residents  of 
tbe  state  of  New  York,  or  can  not  after  reasonable  diligence  be  found 
within  the  state  of  New  York,  such  notice  may  be  served  by  the  pub- 
lication thereof  in  a  newspaper  published  in  the  county  or  counties  where 
the  lands  affected  by  such  application  are  situate,  and  also  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  required  to  be  pub- 
lished, once  in  each  we^  for  three  weeks  immediately  preceding  the 
day  upon  which  such  application  is  to  be  made,  and  also  by  mailing  a 
copy  of  said  notice  to  each  of  said  parties  at  his  last  known  place  of 
residence;  and  on  or  before  the  day  of  the  first  publication  all  papers 
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upon  which  such  application  is  to  be  made  shall  be  filed  in  the  office  of 
the  comptroller.  The  comptroller  shall  in  all  eases  specify  the  gronnds 
vpoD  which  sQch  cancellation  is  set  aside,  and  every  such  cancellati<Hi 
set  aside  by  the  comptroller  shall  in  every  and  all  respects  have  the  same 
force  and  effect  as  though  no  eaneellation  thereof  had  ever  been  made. 

loiree.— Former  Tax  L.  (L.  1S96.  cb.  908)  |  141,  as  amended  by  L.  1S97,  cb.  392; 
orlgliially  rerlaed  from  L.  1893,  cb.  Til,  1  21,  which  va  revised  from  L.  1S73, 
ch.120. 
Ike  amendment  of  1897  added  all  of  section  after  third  subdivision. 
JultdietlonBl  defeeti  should  be  shown  with   reasonable  certainty.    Andms  v. 
Wheeler  (1897),  22  App.  Div.  596.  48  N.  Y.  Supp,  118. 

§  1^.  Expenni  of  aale. — The  expenses  attending  any  sale  for  taxes 
tmder  this  article,  including  the  expenses  of  printing  and  publishing  lists 
and  notices  and  transmitting  copies  thereof,  and  of  all  other  things  re- 
qoired  to  be  done  before  the  sale  shall  be  had,  shall  be  a  charge  on  the  lands 
liable  to  be  sold ;  and  the  comptroller  shall  add  to  the  taxes,  interest  and 
other  charges  on  each  parcel  of  land  liable  to  be  sold,  an  equal  propor- 
tionate part  of  snch  expenses  to  be  estimated  foy  him. 

Sovee. — Former  Tax  L.  (L.  1896,  ch.  90S)  |  142;  orlslnally  revised  from  L.  1893. 
ch.  711,  t  22,  wblcb  was  revised  from  Ix  18G6,  eb.  427,  |  86,  as  amended  by  L.  1878, 
cb.  162. 

§  143.  Payment  of  moneyi  into  itate  treasory. — ^The  moneys  received 
upon  any  sale  and  interest  under  this  article,  and  for  the  expenses  of 
the  sale,  shall  be  paid  into  the  state  treasury  and  the  accounts  of  all  persons 
entitled  to  any  portion  of  the  moneys  so  received  for  such  expenses  shall 
be  audited  by  the  comptroller  and  paid  out  of  the  state  treasury. 

Sonree. — ^Former  Tax  L.  <L.  1896,  eb.  711)  f  143;  originally  revised  from  L.  1893, 
cb.  711,  I  23,  wblcb  was  revised  from  L.  1855,  ch.  427,  |  87. 


ARTICLE  VII. 

UXn  BT  COUHTT  IBEASmBBfl  FOB  ITHFAID  TAXES  AHB   BESEMFnOH  OT 

LUIDB. 

Section  160.    When  lands  to  be  eold  for  unpaid  taxes. 

161.  Advertisement  and  sale. 

151-a.    New  certlflcate  upon  setting  aside  sale. 

162.  Redemption. 

163.  Redemption  of  real  property  stricken  from  tax-rolls. 

164.  Conveyance  by  county  treasurer. 

166.  Conveyance  and  Its  effect. 

1S6.  When  purcbaoe-money  to  be  refunded. 

167.  LAnds  which  the  state  owns  or  upon  which  It  baa  a  Iten. 

168.  Provlslona  relative  to  comptroller  to  apply  to  treasurer. 

169.  Expense  of  publishing  notice  to  redeem. 
160.  Article  not  to  relate  to  certain  citiaa. 

§   160.     When  lands  to  be  sold  for  unpaid  taxei. — ^Whenever  any  tax 
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charged  on  real  estate,  in  the  counties  of  Saint  Lawrence,  lewis,  Clinton, 
Warren,  Washington  and  Oneida,  or  in  a  coun^  not  including  a  portion 
of  the  forest  preserve,  is  returned  to  the  coonty  treasurer,  be  shall  not  re- 
turn the  same  to  the  comptroller,  but  if  such  tax,  with  interest  thereon  at 
the  rate  of  ten  per  centum  per  annum,  computed  from  the  first  day  of  Feb- 
ruary, after  the  same  is  levied,  shall  remain  unpaid  for  six  months  from 
that  date,  such  county  treasurer  shall  advertise  and  sell  such  real  estate  as 
herein  provided  for  the  payment  of  such  tax  and  interest  and  the  expenses 
of  such  sale.  The  expense  of  pubUcatioD  of  the  notice  of  sale  and  the  list 
of  lands  to  be  sold  and  the  expense  of  conducting  the  sale,  and  the  expense 
of  publication  of  the  notice  of  unredeemed  lands,  if  thereafter  redeemed, 
shall  be  a  charge  on  the  land  liable  to  be  sold  and  shall  be  added  to  the  tax 
and  interest.  The  county  treasurers  of  the  counties  of  Rockland  and  Suf- 
folk may  defer  the  sale  of  any  parcel  of  nonresident  real  estate  in  their  re- 
spective counties  for  unpaid  taxes,  until  the  unpaid  taxes  thereon  with  ac- 
crued interest  shall  amount  in  the  aggregate  to  the  sum  of  two  dollars. 
The  county  treasurer  of  Suffolk  county  on  the  order  of  the  board  of  super- 
visors of  said  county  may  defer  for  not  exceeding  two  years  from  the  date 
of  the  levy  of  the  tax,  the  sale  for  unpaid  taxes  of  such  properties  subject 
thereto  as  such  board  may  specify,  and  the  unpaid  taxes  on  such  parcels 
shall  meantime  be  charged  with  interest  at  the  rate  of  ten  per  centum  per 
annum.  (Amended  by  L.  1913,  cka.  377  and  642,  L.  1914,  ch.  417,  and  L. 
1915,  ch.  328,  in  effect  Apr.  17,  1915.) 

flonroe.— Former  Tax  L.  (L.  1S96,  oh.  BOS)  f  150,  as  amended  by  L-  1898,  ch.  362; 
U  1901.  ch.  261;  L.  1902,  ch.  171;  L.  1903,  ch.  170;  L.  1906,  ch.  1S9;  oriKlnallT 
reTlBed  from  L.  1893,  ch.  711,  %  30. 

The  amendment  of  1B98  applies  the  article  to  the  countlea  of  St.  Lawrenca, 
Lewis  and  Oneida. 

The  amendment  of  190S  struck  out  the  word  "nonresident"  before  the  words  "real 
estate"  In  the  drst  sentence. 

The  ameadmeat  of  I90S  charged  the  expense  of  publishing  the  notice  on  the  land. 

The  amendment  of  1906  applies  the  article  to  Clinton  county. 

The  amendment  of  1913,  oh.  S77  applied  the  article  to  Sullivan  county,  but  was 
omitted  from  the  later  amendmmt  of  the  same  year  appIyinE  the  article  to  Warren 
county. 

The  amendment  of  ISK  applied  the  next  to  the  last  sentence  to  Suffolk  as  well  as 
Rockland  county,  and  added  the  last  sentence. 

The  unendment  of  IBIB  applied  the  article  to  Washington  county. 

The  period  of  dx  months  mentioned  In  this  section  begins  to  run  from  the  first  day 
of  February  after  the  levy  oC  tax.    Kept,  of  Atty.  Qenl.  (1909)  920. 

Delay  in  ielllng  lands  for  unpaid  taxes. — Although  the  county  treasurer  shoald 
Bell  lands  tor  unpaid  taxes  In  the  same  year  as  they  are  reported  to  him  as  unpaid, 
nevertheless  bis  failure  to  do  so  does  not  prevent  the  sale  taking  place  In  subse- 
quent years  and  conveying  a  good  title  to  the  purchaser.  Rept  of  Atty.  Genl. 
(1910)  612. 

Real  property  correctly  aaaessed  upon  which  tax  is  unpaid  may  be  sold  within  a 
rea^nable  time  after  the  period  epecifled  in  this  section  of  the  Tax  Law  has 
expired.    Rept  of  Atty.  Qenl.   (1912)   456. 

An  unexplained  delay  of  thirteen  months  by  county  treasurer  In  selling  real 
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eatate  for  unpaid  taxes  Is  uDreaaonable,  a  delay  of  one  moatli  cannot,  however, 
be  Mid  to  be  unreasonable.  Tbe  question  as  to  wbat  constitutes  a  reasonable  time 
will  be  determined  by  the  clrcumBtances  of  each  caae.  People  ez  rel.  Carman  t. 
Uwla  (1905),  102  App.  DiT.  408,  92  N.  Y.  Supp.  642. 

Vhtt  mnitltntei  defe«ti. — In  proceedings  to  sell  lands  of  a  nonreBldent  tor  taxes, 
failure  to  retnm  the  tax  to  the  county  treasurer  aa  unpaid  constitutes  a  defect,  as 
does  also  tbe  inclusion  of  three  lots  In  a  alngle  aaseasment.  Howell  t.  Rowe 
(1»14),  85  Misc.  E60,  147  N.  T.  Sapp.  482. 

Fuchaie  of  land  at  tax  tale  by  ootiiity. — Where  land  offered  for  sale  at  a  tax 
ule  Is  bought  In  by  tbe  county  because  of  the  failure  of  other  parties  to  bid  for  It, 
the  same  payments  are  to  be  made  by  the  county  that  would  hare  been  required 
ot  an  individual;  for  Instance,  the  county  must  pay  a  proportionate  share  of  the 
expanses  of  sale.  Including  the  expense  of  publishing  the  notice  of  sale,  and  charge 
Hm  same  pro  rata  on  tbe  real  property  aold.  Armstrong  t.  County  ot  Nassau 
(IMS).  101  App.  DlT.  116,  91  N.  Y.  Supp.  867. 

CoUeetlon  of  taxes  in  Suffolk  county. — Chapter  620  of  the  Laws  of  1873,  tm 
immded  by  cb.  80  of  the  Laws  of  1875.  which  Is  a  special  statute  govemlns  the 
collection  of  taxes  in  Suffolk  county,  baa  not  been  specIQcally  or  Impliedly  repealed 
or  superseded,  and  Is  still  In  force.  Welstead  v.  Jennings  (190G),  104  App.  Div. 
179,  93  N.  Y.  Supp.  339,  affd.   (190S),  ISG  N.  Y.  G88,  78  N.  E.  1114. 

Interest  on  unpaid  taxes  should  be  Imposed  pursuant  to  the  provisions  of  thla 
section  of  the  Tax  Iaw.    Rept.  of  Atty.  Genl.  (1912)  466. 

§  151.  AdvertiKinent  and  sale, — The  county  treafinrer  shall  immedi- 
ately after  the  expiration  of  such  six  months  cause  to  be  published  at  least  »**s 
once  in  each  week  for  six  weeks,  in  two  newspapers  designated  for  the  pub-  isc™ 
lication  of  the  session  laws,  a  list  of  real  estate  so  liable  to  be  sold,  together 
with  a  notice  that  such  real  estate  will,  on  a  day  at  the  expiration  of  said 
six  weeks  specified  in  such  notice,  and  the  succeeding  days,  be  sold  at  public 
auction  at  the  courthouse  in  the  county  where  the  same  is  situated,  to  dis- 
charge the  taxes,  interest  and  expenses  that  may  be  due  thereon,  at  the  time 
of  such  sale.  Such  list  shall  contain  the  name  of  the  owner  or  occupant  of 
each  piece  of  real  estate  to  be  sold,  as  the  same  appears  upon  the  assess- 
ment-roll of  the  year  in  which  unpaid  taxes  were  assessed,  a  brief  descrip- 
tion of  such  real  estate,  and  the  total  amount  of  such  unpaid  taxes  for  the 
year  advertised,  which  said  total  amount  shall  include  all  taxes,  interest, 
expenses  and  other  chaises  against  the  property  for  the  year  advertised. 
The  comptroller  may  prescribe  the  form  and  manner  of  preparing  such 
list,  which  when  so  prescribed  shall  be  followed  so  far  as  possible  by  the 
several  counties  of  the  state.  No  such  list  shall  be  published  until  the  same 
shaD  have  been  submitted  to  and  approved  by  the  state  comptroller.  On 
the  days  mentioned  in  such  notice  the  county  treasurer  shall  begin  the  sale 
of  said  real  estate  and  continue  the  same  from  day  to  day.  The  charges 
for  publishing  such  notice  shall  be  seventy-five  cents  per  folio  for  the  first 
insertion,  and  fifty  cents  per  folio  for  each  subsequent  insertion.  The 
counties  of  Saint  Lawrence,  Lewis,  Clinton,  Warren,  Washington  and 
Oieida,  and  the  counties  of  the  state  other  than  those  in  the  forest  preserve 
are  empowered  to  acquire  and  hold  such  lands.  Within  twenty  days  after 
the  time  for  redemption  has  expired  the  county  treasurer  of  each  of  the 
Vol.  Till— 12 

Digitized  by  L.iOOQIC 


f  ISl-a.  Sales  by  conntr  treaanren;  redemption.  L.  1909,  ch.  62. 

comities  of  Saint  Lawrence,  Lewis,  Clinton,  Wan-en,  Washington  and 
Oneida  shall  file  with  the  comptroller  a  certified  statement  of  all  tracts  or 
parcels  of  land  situated  in  the  forest  preserve  which  have  been  bid  in  by 
the  county  and  have  not  been  redeemed,  and  shall  sell  and  convey  to  the 
state  any  tract  or  parcel  of  land  specified  in  such  statement  which  the 
comptroller  shall  designate  within  six  months  after  such  statement  is  filed, 
upon  the  payment  of  the  taxes,  interest  and  expenses  due  thereon  at  the 
time  of  the  sale,  and  also  all  taxes  assessed  thereon  since  snch  sale,  and  the 
comptroller  shall  draw  his  warrant  on  the  state  treasurer  for  the  amount 
thereof  or  credit  the  eonaty  with  such  amount  on  the  books  of  his  office. 
After  the  expiration  of  such  six  months,  in  the  counties  of  Saint  Lawrence, 
Lewis,  Clinton,  Warren,  Washington  and  Oneida,  and  after  the  time  for 
redemption  has  expired  in  any  other  county,  the  county  treasurer  is  author- 
ized in  the  name  of  the  board  of  supervisors  of  the  county  to  sell  and  convey 
under  his  hand  and  seal  such  lands  as  have  not  been  conveyed  to  the  state 
in  the  manner  and  upon  such  terms  as  the  board  of  supervisors  of  the 
county  may  direct.  (Amended  hy  L.  1913,  chs,  377  and  642,  and  L.  1915, 
ch.  328,  in  effect  Apr.  17,  1915.) 

Source.— Former  Tax  L.  (L.  1888,  ch.  908)  f  ISl,  es  amended  1>7  L-  1S98,  ch.  S02; 
L.  1906.  cb.  446:  L.  190S.  ch.  189;  origlnallr  revtsed  trom  U  1893,  ch.  711,  |  SI. 

Ecferenoe. — See  caeee  under  |  122. 

The  amendment  of  1913  applied  the  sectton  to  Sullivan  county,  but  was  omitted 
from  the  later  amendment  of  the  same  year  applying  the  aeetlou  to  Warren  county. 

The  Bmendment  of  19tB  applied  the  section  to  Washington  county. 

Pnblloatlon  of  notice. — It  Is  not  required  that  the  notice  be  In  the  body  of  the 
newspaper  and  not  In  the  supplement,  as  in  the  case  of  sales  by  the  comptroller 
(I  120),  and  therefore  It  Is  not  eBsential  that  the  publication  shall  be  In  any 
particular  part  of  the  newspaper.  Morton  v.  Horton  (1907),  189  N.  Y.  398,  82  N. 
E.  429,  revg.  (1906).  101  App.  Dlv.  322.  91  N.  T.  Supp.  960. 

Special  franohlte  Included  in  notice  of  isle. — The  statute  makes  no  dlstlncUon 
between  real  estate  owned  by  a  railroad  and  that  owned  by  corporations  or  In- 
dividuals, therefore,  a  county  treasurer  has  authority  to  Include  the  special  fran- 
chise of  a  railroad  within  each  town  upon  which  the  special  franchise  tax  was  laid 
in  his  notice  of  sale.    Rept.  of  Atty.  Oenl.  (1909)  562. 

Formi  of  Hit  of  parceU  to  be  sold.— See  Opinion  of  Atty.  Oenl.  (1913)  IS. 

Notice  to  itate  comptroller. — The  sale  of  lands  In  Brie  County,  encumbered  by  a 
United  States  Deposit  Fund  Mortgase  held  by  the  State  of  New  York  at  the  time 
of  the  sale.  Is  Invalid  where  notice  has  not  been  given  to  tbe  State  Comptroller 
as  required  by  the  State  Tax  Law.    Rept.  of  Atty.  Oenl.   (1914)   134. 

§  ISl-a.  New  eertifloate  upon  lettinjr  aside  sale. — If  a  purchaser  shall 
not  have  paid  his  bid,  or  the  same  shall  not  have  been  collected  from  him 
at  the  expiration  of  one  month  from  the  conclusion  of  the  sale  at  which 
the  bid  was  made,  the  county  treasurer  may  set  aside  the  sale  of  land  for 
which  the  bid  is  made  and  all  rights  of  the  purchaser  under  such  bid  shall 
thereby  be  extin^ished.  A  certificate  of  such  sale  may  thereupon  be  is- 
sued by  the  eonnty  treasurer  to  any  person  who  will  pay  the  same  amount 
as  would  have  been  payable  by  the  original  purchaser  if  the  sale  had  not 
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been  set  aside.  If  sacb  certificate  shall  not  have  been  sold  within  three 
months  from  the  date  of  such  sale  the  county  treasurer  shall  transfer  the 
game  to  the  county,  in  which  ease  the  whole  quantity  of  land  liable  to  sale 
for  the  purchase  money  mentioned  in  the  certifica.te  shall  be  covered  by 
Mich  purchase,  the  same  as  if  no  person  had  offered  to  bid  therefor  at  the 
sale.  The  change  of  purchaser  made  pursuant  to  this  section  and  the  time 
vhen  made  shall  be  noted  in  the  sales  book,  and  the  certificate  issued  shall 
confer  upon  the  county  the  same  rights  as  it  would  have  acquired  had  the 
land  been  bid  in  for  it  at  the  sale.     {Added  by  L.  1913,  ck.  369.) 

5  152,  Bedemption. — ^The  owner,  occupant  or  any  other  person  having 
an  interest  in  any  real  estate  sold  for  taxes  as  aforesaid  may  redeem  the 
same  at  any  time  within  one  year  after  the  last  day  of  such  sale,  by  paying 
to  tile  county  treasurer  of  the  county,  for  the  use  of  the  purchaser,  the  sum 
mentioned  in  his  certificate,  together  with  interest  thereon  at  the  rate  of 
ten  per  centum  per  annum,  to  be  computed  from  the  date  of  such  certificate, 
and  any  tax  which  the  holder  of  said  certificate  shall  have  paid  between 
the  days  of  sale  and  redemption,  provided  such  purchaser  shall  have  noti- 
fied the  county  treasurer  thereof  immediately  upon  the  payment  of  such 
tax,  together  with  the  share  of  the  expense  of  the  publication  of  notices  to 
redeem  the  real  estate  sold  in  such  county  for  unpaid  taxes,  as  appor- 
tioned by  the  county  treasurer  to  the  real  estate  so  redeemed,  which  ex- 
pense shall  be  in  the  first  instance  a  county  charge  and  shall  be  at  the  same 
rate  as  that  provided  for  the  publication  of  notices  of  tax  sales.  In  case 
any  parcel  of  real  estate  mentioned  in  such  notice  to  redeem  shall  not  be 
redeemed  within  the  one  year  allowed  by  law  for  such  redemption  then 
and  in  that  event  the  share  of  the  expense  of  the  publication  of  notices  to 
redeem  such  unredeemed  real  estate  sold  in  any  such  county  for  unpaid 
taxes,  as  apportioned  by  the  county  treasurer,  together  with  interest 
thereon  for  one  year  at  the  rate  of  ten  per  centum  per  annum,  shall  he  laid 
before  the  board  of  supervisors  of  such  county  for  reassessment  as  are 
other  taxes  and  shall  be  by  such  board  of  supervisors  reassessed  upon  the 
asaessment-roll  of  the  current  year  against  such  real  estate  and  shall  be 
alien  thereon.     {Amended  by  L.  1916,  ck.  332.) 

hniTM.— former  Tax  U  (L.  1896,  ch.  908}  (  152,  bb  amended  by  L.  1904,  ch.  635; 
OTlglnBlly  rerised  from  I,.  IS93,  cb.  711,  |  33. 

Iha  unendmevt  of  1BI8  added  tbe  words  "provided  ench  purchaser  sball  have 
DotlBed  the  county  treasurer  thereof  Immediately  upon  the  payment  of  racb  tax." 

Scfnenee. — See  cases  under  section  151. 

Unltatlon  upon  actloni  to  vacate  lale. — The  Tax  Law  of  1S9S  repealed  chapter 
442  of  the  Laws  of  1855  which  prescribed  a  limitation  upon  actlona  to  vacate  a 
nle  of  land  for  unpaid  taxes,  also  chapter  217  at  tbe  Lawb  of  1891  which  extended 
Uie  operation  of  Bald  statute  of  18S5;  but  rights  which  had  become  vested  and 
Bied  by  uld  statute  before  repeal  remain  unaffected  thereby.  Howell  v.  Rowe 
(1914),  SE  HlBC  660,  1*7  N.  Y.  Snpp.  482. 

§  163.  Sedemption  of  real  property  strioken  from  taz-rolb. — The  real 
property  struck  down  to  a  county  at  said  tax  sale  and  omitted  from 
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the  tax-rolls  as  provided  in  section  fifty  of  this  chapter  shall  not  be 
subject  to  further  sale  after  having  been  once  ao  sold  for  taxes.  The 
real  property  so  omitted  from  the  taz-rdls  may  be  redeemed  by  the 
owner,  occupant  or  any  person  having  an  interest  in  the  same,  provided 
the  county  has  not  acquired  a  title  in  fee  to  such  real  property,  upon 
the  payment  to  the  county  treasurer  for  the  use  and  benefit  of  the  county 
of  a  sum  equal  to  the  gross  amount  of  the  taxes,  expenses  of  sach  sale, 
penalty  and  interest  thereon,  together  with  the  tax  and  interest  thereon 
which  would  have  been  due  on  said  real  property  had  it  been  taxed 
during  each  of  the  years  it  was  so  omitted  from  the  tax-rolls.  The  said 
taxes  for  each  of  the  years  during  which  said  real  estate  is  so  omitted 
from  the  tax-rolls  shall  be  computed  on  the  basis  of  the  assessed  valua- 
tions returned  on  said  real  property  by  the  assessors  of  the  several  tax  dis- 
tricts and  at  the  rate  fixed  by  the  board  of  supervisors  as  the  tax  rate 
for  the  tax  district  within  which  said  real  estate  is  situated, 
flonroe.— Former  Tas  L.  (L.  1896,  eta.  908)  I  15S-a.  aa  added  by  L.  1906,  eta.  447. 

§  154.  Conveyance  by  county  treasorer. — If  such  real  estate,  or  any 
portion  thereof,  be  not  redeemed  as  herein  provided,  the  county  treasurer 
shall  execute  to  the  purchaser  a  conveyance  of  the  real  estate  so  sold, 
the  description  of  which  real  estate  shall  include  a  specific  statement 
of  whose  title  or  interest  is  thereby  conveyed,  so  far  as  appears  on  the 
record,  which  conveyance  shall  vest  in  the  grantee  an  absolute  estate 
in  fee,  subject,  however,  to  all  claims  the  county  or  state  may  have 
thereon  for  taxes  or  liens  or  incumbrance.  The  county  treasurer  shall 
receive  from  the  purchaser  fifty  cents  for  preparing  such  conveyance 
and  ten  cents  additional  for  each  piece  or  parcel  of  land  described  therein, 
exceeding  the  first.  All  purchases  made  for  the  county  shall  be  included 
in  one  conveyance,  for  which  the  county  treasurer  shall  receive  ten  dol- 
lars. Every  such  conv^ance  shall  be  executed  by  the  treasurer  of  the 
county,  under  his  hand  and  seal,  and  may  be  recorded  in  the  same  man- 
ner and  with  like  effect  as  a  conveyance  of  real  estate  properly  acknowl- 
edged or  proven.  The  money  received  by  the  county  treasurer  on  every 
snch  sale  shall  be  applied  by  him,  after  deducting  the  expenses  thereof, 
in  like  manner  as  if  the  same  had  been  paid  to  him  by  the  collectors  of 
the  several  towns. 

Sanroe.— Former  Tax  L.  (L.  1896,  eta.  908)  |  163,  as  amended  by  L.  1S97,  ch.  490; 
L.  1898,  ch.  339. 

Ttae  amendment  of  18M  omlta  a  provision  regulrlng  ttae  eonveyancfl  to  be  ac- 
knowledged. 

Seference. — See  cuies  under  |  131,  ante. 

AppUeatlon. — The  provtalons  ol  section  164  to  ttae  effect  ttaat  If  real  estate 
sold  by  a  county  treasurer  Is  not  redeemed  the  title  of  the  purchaser  shall  become 
abeolute  and  that  the  deecrlptlon  of  lands  shall  Include  a  specific  statement  of 
whose  title  la  conveyed  "so  far  as  appears  from  ttae  record"  related  only  to  ttae 
record  in  the  county  treasurer's  office,  not  to  the  county  clerk's  records.  Smith  v. 
Russell  (1916),  173  App.  Dlv.  793, 169  N.  Y.  Supp.  169. 


;d  by  Google 


LI9a9,eh.62.  Sales  by  cotmtr  treasurers;  redemptloD.  3|  166,164. 

Itatemoit  of  title  or  latereit  oonTeyeil. — Where  the  count]'  treaeurer  In  a  tax  deed 
lounedlataly  following  the  description  inserted  the  following:  "So  far  as  appears 
from  the  record  the  title  and  Interest  hereby  conveyed  is  the  title  and  Interest  of 
Fred  Tarbell,"  in  compliance  with  this  section  which  requires  the  county  treasurer 
to  loclnde  in  the  deed  "a  specific  statement  of  whose  title  or  interest  is  thereby 
coDTeyed  so  far  as  appears  on  the  record,"  the  deed  is  a  valid  conveyance  of  Pred 
Tsrbell's  interest  in  the  property.  Sheldon  r.  RnsBeU  (1916),  91  Misc.  27S,  164  N. 
Y.  Snpp.  C32. 

Xff«et  of  recital  of  a  local  law  repealed. — Where  a  tax  deed  recites  that  the  sale 
Is  pursuant  to  a  local  law  proTldlng  for  tax  sales,  which  local  law  was  repealed 
br  the  General  Tax  Law,  such  recital  does  not  vitiate  the  deed.  It  is  unnecessary 
for  the  deed  to  recite  under  what  particular  statute  It  Is  made;  It  Is  only  necessary 
to  state  the  facts  showing  that  the  sale  was  made  according  to  law.  Kelly  t.  Austin 
(1M9),  132  App.  DIv.  622,  116  N.  Y.  Supp.  728. 

$  165.  ConveTUKW  and  its  effect. — ^A  purchaser  or  his  le^  repre- 
sentative may,  upon  receivingr  a  conveyance  under  and  by  virtue  thereof, 
poesesa  and  enjoy  for  his  own  use  the  real  estate  described  in  such 
conveyance,  unless  redeemed  as  herein  provided,  and  after  the  expiration 
of  the  time  to  redeem  the  same,  may  cause  the  occupant  of  such  real 
estate  to  be  removed  therefrom,  and  the  possession  to  be  delivered  to 
him  in  the  same  manner  and  by  the  same  proceedings  and  before  the 
same  oCScers  as  in  the  case  of  a  tenant  holding  over  after  the  expiration 
of  his  term  without  permission  of  his  landlord. 

Bosioe.— Former  Tax  !>.  (Ij.  1896,  ch.  908)  (  161;  originally  revised  from  L.  1893, 
ch.  Til,  t  32. 

Aefeienoe. — See  cases  under  (  131. 

Title  of  vuxohaier. — Where  taxes  are  regularly  assessed  against  parties  In  posses- 
sion of  land  and  claiming  title  thereto,  and  the  right  of  possession,  and  the  land  is 
sold  tor  nonpayment  of  taxes,  the  purchaser  gets  a  good  title  as  against  those  In 
possession  and  all  claiming  under  them.  Croner  v.  Cowdrey  (1S93),  139  N.  Y.  471, 
U  N.  E.  1061. 

WhcB  purohaser  entitled  to  poisesiion. — County  treasurer  of  Oswego  county,  on  a 
sale  for  nonpayment  of  taxes,  under  I^we  1S78,  ch.  66,  and  Laws  1882,  ch.  32S,  bid 
in  the  lands  tor  the  county,  and  after  the  expiration  of  the  time  to  redeem,  de- 
livered deed  thereof  to  the  plaintiffs.  On  proof  of  compliance  with  all  the  require- 
ments of  the  statutes  and  that  the  time  to  redeem  after  delivery  of  the  deed  bad 
also  expired,  and  that  the  lands  were  not  redeemed, — held,  that  plaintiff  was  en- 
tiUed  to  recover  possession.    Supervisors  v.  Betts  <1889),  26  N.  T.  St.  Rep.  660. 

§  166.  When  purchase-money  to  be  refunded. — 'Whenever  any  purchaser 
under  such  sale  shall  be  unable  to  regain  possession  of  the  real  estate  pur- 
chased by  him,  or  when  the  county  treasurer  shall  have  canceled  any  such 
sale,  or  when  any  such  sale  shall  have  been  canceled  by  a  judgment  of  a 
court  of  competent  jurisdiction,  in  either  case  by  reason  of  an  error  •  of 
irr^nlarity  in  the  assessment  or  levying  of  a  tax,  or  in  proceedings  for 
the  collection  thereof,  the  board  of  supervisors  of  the  county  shall  refund 
the  purchase-money  so  paid,  with  interest  upon  the  same  being  presented 
and  audited  as  other  county  charges,  and  such  money  shall  be  chai^!:ed 
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to  the  tax  district  from  which  the  tax  was  returned,  and  the  same  shall  be 
levied  and  collected  in  the  succeeding  year  and  paid  to  the  county  treasurer. 
(Amended  by  L.  1912,  ch.  268.) 

BouToe.— Former  Tax  U  (U  189(,  ch.  908)  |  156;  originally  r«Tla«d  tmxa  L.  1893, 
cb.  711.  E  36. 

Tlie  amendment  of  IBIS  added  tlie  words  "or  when  the  county  treasnrer  ■  •  •  • 
In  either  ca«e";  and  added  the  last  clanae  as  to  relevy. 

AuUmiuent  by  aouLty  treaiurer  of  eertlfloate  of  lale. — ^Where,  prior  to  the  expira- 
tion of  the  time  to  redeem  from  a  tax  sale,  property  which  has  been  bid  In  by  tlie 
county,  a  person  claiming  an  Interest  In  the  property,  for  the  pnrpoee  of  protecting 
Buch  Intereet,  pa^  the  amount  ot  the  unpaid  taxes  and  receives  from  the  county 
treaaurer  an  aaalgnment  of  the  certlBcate  of  aale,  such  assignee  Is  entitled,  under 
this  section.  If  the  assesament  under  which  the  sale  was  made  proves  to  be  void, 
to  have  refunded  to  htm  the  money  paid  by  him  to  the  county  treasurer.  People 
ex  rel.  Stephens  v.  Snpervlsore  of  Nassau  (1906),  104  App.  DIt.  176,  93  N.  Y.  Snpp. 
S44. 

§  167.  Land!  which  the  state  owns  or  npon  which  It  has  a  lien. — The 
county  treasurer  of  any  county  not  embracing  a  portion  of  the  forest 
preserve  shall,  at  least  two  months  prior  to  any  tax  sale  to  be  held  by 
him,  transmit  to  the  comptroller  an  accurate  and  complete  list  of  all  the 
lands  in  such  county  to  be  sold  thereat.  The  state  comptroller  shall,  at 
least  two  weeks  prior  to  any  such  tax  sale,  transmit  to  such  county 
treasurer  a  list  of  all  lands  advertised  to  be  sold  at  such  tax  sale,  be- 
longing to  the  state,  or  which  shall  then  be  mortgaged  to  the  commis- 
sioners for  loaning  certain  moneys  of  the  United  States,  or  against  which 
the  state  holds  a  bond  or  lien,  for  any  part  of  the  purchase-money  thereof, 
or  for  which  the  state  may  then  hold  a  tax  sale  certificate.  The  county 
treasurer  conducting  such  sale  shall  bid  in  for  the  state  all  lands  de- 
scribed in  the  list  transmitted  to  him  foy  the  comptroller,  and  shall,  at 
the  close  of  such  sale,  transmit  to  the  comptroller  a  verified  and  itemized 
statement  showing  the  amount  of  each  bid  made  in  the  name  of  the 
state  thereat,  and  the  state  comptroller  shall,  within  ten  days  after  the 
receipt  by  him  ot  such  statement,  draw  his  warrant  on  the  state  treas- 
urer for  the  amount  thereof  or  credit  the  county  with  the  amount  of 
such  statement  on  the  books  of  his  office. 

Soaree. — ^Former  Tax  L.  (L.  1896,  ch.  908)  |  1E6;  originally  revised  from  L.  189S, 
ch.  711,  f  36;  L^  1S83,  ch.  464,  following  the  latter  statute. 

Section  cited.— Morton  t.  Horton  (1907),  189  N.  Y.  398.  revg.  <1906).  101  App. 
DlT.  322.  91  N.  Y.  Supp.  950. 

§  158.  Provisions  relative  to  oomptroller  to  apply  to  treaanrer, — The 
provisions  of  article  six  of  this  chapter,  entitled  "sales  by  comptroller 
for  unpaid  taxes  and  redemption  of  lands"  shall,  in  so  far  as  it  is  not 
otherwise  herein  provided,  govern  and  control  the  action  of  the  eoanty 
treasurer,  who  shall  perform  the  duties  therein  devolved  upon  the  comp- 
troller and  the  same  rights  and  remedies  shall  be  deemed  to  exist  under 
the  provisions  of  this  article  as  are  provided  for  in  said  article  six. 
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aoane^-Pormer  Tax  U  <U  1SB6,  cb.  BOS)  |  157;  origliially  revised  from  h.  1893, 
cb.  711,  I  37. 

AppUmtton. — The  county  treasurer  may  adopt  the  procedure  of  tbe  state  comp- 
troller and  sell  the  least  amount  or  parcel  of  property  that  will  satisfy  the  out- 
■tsndlii£  taxes.    Rept.  of  Atty.  Oenl.  <1909)  377. 

Beetloii  elted.— Clark  T.  Kirklaud  (1909),  133  App.  DIt.  826,  118  N.  Y.  Supp.  3IG, 
alTd.  (1911),  303  N.  Y.  B73,  96  N.  B.  1H2. 

§  159.  Expenie  of  pobliihing  notice  to  redeem. — "Where  a  tax  sale  haa 
been  held  by  a  county  treasurer  pursuant  to  this  article,  the  expense  of 
publishing  the  notice  to  redeem  aa  required  by  section  one  hundred 
and  thirty  of  this  chapter  shall  be  apportioned  as  equitably  as  may  be 
between  the  several  pieces  or  parcels  included  therein.  The  amount  so 
apportioned  to  any  pareel  shall  be  paid  to  the  county  treasurer  by 
the  pnrchaser  at  the  tax  sale  upon  the  execution  of  a  conveyance  to  him. 
If  a  parcel  of  land  is  redeemed  subsequent  to  the  publication  of  the 
notice,  the  person  redeeming  shall  pay  to  the  county  treasurer,  in  addi- 
tion to  tbe  amount  required  by  section  one  hundred  and  fifty-two,  the 
expense  of  publishing  tjie  notice  to  redeem  the  same.  If  a  parcel  of 
land  is  bid  in  by  tbe  county  and  is  not  redeemed,  tiie  expense  of  pub- 
liahing  the  notice  to  redeem  shall  be  a  county  charge.  Tbe  money  re- 
ceived by  a  county  treasurer  for  the  expense  of  publishing  the  redemption 
nf^ces  shall  be  ^plied  by  him  to  pay  the  publishers  therefor. 
Source.— Former  Tax  L.  (L.  1896,  cb.  908)  |  169,  as  added  by  L.  1906.  ch.  378. 

S  100.  Aitiolc  not  to  relate  to  certain  cities. — This  or  the  preceding 
article  shall  not  affect  any  law  relating  to  the  sale  of  real  estate  for  taxes 
in  any  city. 

BoBToe. — Former  Tax  L.  (L.  18S6,  ch,  908)  |  168;  orlglDallr  revised  from  L.  1893. 
cb.  711,  I  38. 


ABTICLE  VIII. 

(Article  amended  througbont  by  L.  1916,  cb.  317.) 

STATE  TAX  DBPA2TIIZHT;   STATE  BOAED  OF  EftUALIZATIOV. 

Ssetion  170.    State  tax  department. 
170-a.    Subordinates. 
170-b.    Bureaus. 
170.C.    Bspenaee. 

171.  Powers  and  duties  of  state  tax  commission. 
171-a.    Administer  oaths  and  compel  testimony. 
171-b.    Conference  of  local  asseesors. 

172.  Omdal  seal. 

173.  Official  Tisits  to  counties. 
173-a.    Reassessment. 

173-b.    Commission  to  enforce  compliance  with  law. 

174.  State  Iraard  ot  equaiixatlon;  powers  and  duties. 
176.    Appeals  from  equalizatloo  by  board  of  supervisors. 
176.    .^peals;  procedure  before  commission. 
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ITG-a.    CommlBBlon'a  review  ot  eqnallutlon  by  board  ot  aupervison. 

177.  CommlBafon'B  determtnatlon  on  appeal  or  review. 
177-a.    Method  of  canying  ont  commlBBlon's  equallxatlon. 

178.  CoeU  on  appeal. 

179.  Transfer  ol  comptroller's  powers  and  duties  In  asseBsment  of  cor- 

pomtlon  taxes. 
179-a.    Constructton. 

§  170.  State  tax  department. — ^There  is  hereby  created  a  state  tax  de- 
partment the  head  of  which  shall  he  the  state  tax  commis^on.  The  com- 
mission shall  consist  of  three  commisnoners  appointed  by  the  governor  by 
and  with  the  advice  and  consent  of  the  senate,  one  of  whom  shall  be  desig- 
nated by  the  governor  as  president  of  the  commission.  Upon  the  appoint- 
ment of  a  successor  to  the  president  of  the  conuniBsion  the  governor  shall 
designate  such  successor  or  another  member  of  the  commission  as  president. 
The  commissioners  first  appointed  shall  hold  office  for  one,  two  and  three 
years  from  January  first,  nineteen  himdrcd  and  fifteen.  Their  successors 
shall  be  appointed  for  fnll  terms  of  three  years  from  the  expiration  of  the 
terms  of  their  predecessors  in  office.  If  a  vacancy  shall  occur  otherwise 
than  by  expiration  of  term  it  shall  be  filled  by  appointment  for  the  unex- 
pired term.  Each  commissioner  shall  devote  his  entire  time  to  the  duties 
of  his  office.  Any  commissioner  may,  after  notice  and  an  opportunity  to 
be  heard,  be  removed  by  the  governor  for  inefficiency,  neglect  of  duty  or 
misconduct  in  office. 

The  president  of  the  commission  shall  receive  an  annual  salary  of  six 
thousand  five  hundred  dollars,  and  each  of  the  other  commissioners  shall 
receive  an  annual  salary  of  six  thousand  dollars.  {Amended  by  L.  1913, 
ck.  502,  and  L.  1915,  eh.  317.) 

Source.— Former  Tax  L.  (L.  1S9G,  ch.  908)  |  170,  as  amended  by  L.  1900,  ch.  94. 

The  amendment  of  ISIS  Increased  the  salaries  of  the  commissioners. 

The  amendment  of  ISIB  changed  the  board  to  a  commission,  established  the  office 
of  president,  and  made  several  minor  changes.  L.  1916,  cb.  317,  |  G,  abolished  the 
old  board.  |  6  required  transfer  of  books,  etc.  |  7  saved  pending  actions  and 
proceedings. 

References. — Appointment  of  state  ofBcers  by  governor  and  confirmation  by 
senate,  Public  Officers  Law,  i  7.  CommlsslonB  to  be  Bigned  and  filed.  Id.  |  8.  Re- 
moval by  governor;  proceedings  tbereon,  Id.  S|  33-~3G.  Vacancies;  how  created 
and  filled,   Id.   iS   30,   38.  39. 

Tbe  State  Tax  Commtulon  conetltuted  by  chapter  317,  Laws  of  1815,  Is  a  con- 
tinuation of  the  former  State  Board  of  Tax  Commissioners,  for  the  purpose  of 
BuccesBlon  to  all  the  rights,  powers,  duties  and  obligations  of  Bucb  State  Board 
of  Tax  Commissioners.    Rept.  of  Atty.  Genl.  (191E)  1E9. 

§  170-a.  Subordinates, — The  commission  shall  appoint  and  may  remove 
a  secretary,  and  shall  fix  his  annual  salary  at  a  sum  not  to  exceed  four  thou- 
sand dollars.  The  commission  may  also  appoint  such  deputy  tax  commis- 
sioners, tax  assistants,  agents,  statisticians,  experts  or  other  assistants  or 
employees  as  may  be  necessary  for  the  exercise  of  its  powers  and  the  per- 
formance of  its  duties  under  this  chapter,  all  of  whom  shall  be  in  the  elas- 
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Bi&ed  civil  service ;  and  the  commisBion  shall  prescribe  their  duties  and  fix 
their  compensation,  which  shall  not  exceed  in  the  aggregate  the  amount  an- 
onall;  appropriated  by  the  legislature  for  that  purpose.  {Added  by  L, 
1915,  cA.  317.) 

$  17(M>.  BsreauB. — There  shall  be  in  the  tax  department  such  bureauq 
as  the  tax  commiBsion  may  deem  necessary  within  the  appropriations  there- 
for. Each  bureau  in  the  department  shall  be  in  charge  of  a  deputy  tax 
eoiuntssioner  subject  to  the  supervision  and  direction  of  the  commission, 
and  in  addition  to  their  respective  duties  as  prescribed  in  this  chapter, 
each  bureau  and  the  persons  in  chaise  thereof  shall  perform  such  other 
duties  as  may  be  assigned  to  them  by  the  commission.  {Added  by  L.  1915, 
(A.  317.) 

§  170^1.  Expenses. — The  commissioners,  the  deputy  tax  commissioners, 
the  secretary,  agents,  experts,  statisticians,  tax  assistants  and  other  em- 
ployees of  the  commission  shall  be  entitled  to  receive  from  the  state  their 
actnal  and  neeessary  expenses  while  aigaged,  outside  of  the  city  of  Albany, 
in  the  performance  of  their  duties.  Detailed  statements  of  such  expenses, 
doly  verified,  shall  be  submitted  bearing  the  approval  of  the  president  of 
the  commission,  except  those  rendered  by  the  commissioners  need  not  be 
approved  by  the  president.  {Added  by  L.  1915,  ck.  317,  a-nd  amended 
by  L.  1916,  eh.  323,  §  52.) 

$  171.  Fowen  and  duties  of  state  tax  commission. — The  state  tax  com- 
mission shall : 

First.  Investigate  and  examine,  from  time  to  time,  as  to  the  methods 
of  assessment  within  the  state,  and  confer  with,  advise,  assist  and  direct 
assessors  and  other  officials  charged  by  the  statutes  of  this  state  with  duties 
relating  to  the  assessment  of  property  for  taxation. 

Second.  Furnish  local  assessors  with  such  information  and  instructions 
as  may  be  necessary  or  proper  to  aid  them  in  making  assessments.  As- 
BesBors  shall  comply  with  such  instructions  and  their  compliance  may  be 
enforced  by  the  commission. 

Third.  Make  such  reasonable  rules  and  regulations,  not  inconsistent 
with  law,  as  may  be  necessary  for  the  exercise  of  its  powers  and  the  per- 
fomance  of  its  duties  under  this  chapter,  and  prescribe  the  form  of 
blanks,  reports,  assessment-rolls,  and  other  records  relating  to  the  assess- 
moit  of  property  for  taxation,  and  furnish  such  forms  to  assessors  and 
other  officers  at  the  expense  of  the  state.  Local  assessors  shall  follow  the 
forms  so  prescribed  and  the  commission  shall  enforce  their  use. 

Fourth.  On  and  after  April  fifteenth,  nineteen  hundred  and  fifteen, 
assess,  determine,  revise,  readjust  and  impose  the  corporation  taxes  under 
article  nine  of  this  chapter. 

Fifth.  As  provided  in  article  two  of  this  chapter  fix  and  determine  the 
full  value  of  special  franchises  and  equalize  the  same  with  other  real  prop- 
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erty  in  the  town,  city  or  village  in  which  the  special  franchises  are  situ- 
ated. 

Sixth.  Administer,  supervise  and  enforce  the  tax  on  mortgages  as  pro- 
vided in  article  eleven  of  this  chapter. 

Seventh.  Take  testimony  and  proofs,  under  oath,  with  reference  to 
any  matter  within  the  line  of  its  official  duty.  Any  member  of  such  com- 
mission may  be  designated  for  that  purpose. 

Eighth.  Require  from  all  state  and  local  officers  such  infonnation  as 
may  be  necessary  for  the  proper  discharge  of  its  duties. 

Ninth.  Hold  meetings  at  an  office  to  be  assigned  it  in  one  of  the  state 
buildings  at  Albany,  at  such  times  as  may  be  fixed  by  the  president  or  a 
majority  of  the  commission  or  by  adjournment  thereof,  or  at  such  other 
places  as  it  may  designate. 

Tenth.  Compile  and  publish  statistics  relating  to  state  and  local  tax- 
ation and  assessments  therefor. 

Eleventh  Have  general  supervision  of  the  assessnent  of  property  for 
taxation  throughout  the  state,  m^e  investigations  thereof  and  of  the  gen- 
eral system  of  state  taxation  from  time  to  time. 

Twelfth.  To  inquire  into  the  provisions  of  the  laws  of  other  states  and 
jurisdictions;  to  confer  with  tax  commissioners  of  other  states  r^;arding 
the  most  effectual  and  equitable  methods  of  assessment  and  taxation,  and 
particularly  regarding  the  best  methods  of  reaching  all  property  and  avoid- 
ing conflicts  and  duplication  of  taxation  of  the  same  property,  and  to 
recommend  to  the  legislature  such  measures  as  will  bring  about  uniformity 
of  methods  of  aasessment  and  harmony  and  co-operation  between  the  dif- 
ferent states  and  jurisdictions  in  matters  of  taxation. 

Thirteenth.  Perform  the  other  powers  and  duties  conferred  upon  it 
by  law. 

Fourteenth.  Prepare  an  annual  report  to  the  legislature  and  recom- 
mend such  changes  or  amendments  to  the  tax  law  as  it  may  deem  advis- 
able.    {Amended  by  L.  1915,  ch.  317,  and  L.  1916,  ch.  323,  §  53.) 

Bonree. — Former  Tax  U  (L.  1896,  ch.  908)  |  171,  u  amended  br  L.  1S99,  cb.  71S; 
L.  1900,  ch.  64;  originally  rerleed  tnm  L.  1859,  ch.  312,  |  4,  as  amended  by  L.  1SS4, 
ch.  436,  but  nearly  all  new. 

The  amendment  of  I81S  added  the  3,  10,  11  and  12  subda.  and  made  varlons 
changee  otherwise. 
The  amendment  of  1916,  added  the  S,  S,  7  snbde. 

§  171-a.  Adminiiter  oathi  and  compel  testimony. — ^Tfae  members  of  the 
tax  commission,  their  deputies,  secretary  or  other  officer  or  employee  duly 
designated  and  authorized  by  the  commission  for  that  purpose  shall  have 
power  to  administer  oaths  and  take  affidavits  in  relation  to  any  matter 
or  proceeding  in  the  exercise  of  the  powers  or  duties  of  the  commission 
under  this  article.  The  commission  shall  have  power  to  subpoena  and 
require  the  attendance  of  witnesses  and  the  production  of  books,  papers 
and  documents  pertinent  to  the  investigations  and  inquiries  which  it  is 
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authorized  to  conduct,  and  to  examine  them  in  relation  to  any  matter  which 
it  haa  power  to  iuvestigate  and  to  issue  commissions  for  the  examination 
of  witneaaeg  who  are  out  of  the  state  or  unable  to  attend  before  the  tax 
eommission  or  excused  from  attendance. 

A  justice  of  the  supreme  court  either  in  court  or  at  chambers  shall  have 
power  summarily  to  enforce  by  proper  proceedings  the  attendance  and 
testimony  of  witnesses  and  the  production  and  examination  of  books,  papers 
md  documents  called  for  by  the  commission's  subpoenas. 

Any  person  who  shall  testify  falsely  in  any  material  matter  pendin^f 
before  the  commission  shall  be  ^Ity  of  and  punishable  for  perjury. 

The  ofSeers  who  serve  the  commission's  summons  or  subpoenas  and  wit- 
nesses attending  in  response  thereto  shall  be  entitled  to  the  same  fees  as 
ire  allowed  to  ofBcers  and  witnesses  in  civil  cases  in  courts  of  record. 
[Added  by  L.  1915,  eh.  317,  and  amended  by  L.  1916,  ck.  323.) 

B«f«renaea. — ^AdmlnfetraUon  of  oatha,  and  taklog  affldavlta.  Code  Civ.  Fro.  ft 
i41-8£l.  lunauee  and  serrlee  of  antipoenaa  Id  proceedlngB  before  board  or  offlcer 
>Dtlu>rlaed  to  take  taatlmonf.  Id.  |  861;  compelling  attendance  of  witnesses,  tbe 
tlTlnf  of  tMtlmon7  and  the  production  of  papers.  Id.  ||  855-862. 

\  171-h.  Conference  of  local  asseuon. — The  commission  may  request  the 
local  assessors  of  every  tax  district  in  the  state  to  meet  with  the  commis- 
fflon  once  in  two  years,  upon  a  day  and  at  a  place  designated,  for  the  pur- 
pose of  considering  matters  relating  to  taxation,  securing  more  uniformity 
of  valuation  throughout  the  state,  and  discussing  and  formulating  desir- 
able idianges  in  the  laws  relating  to  taxation  and  method  of  assessment. 
The  traveling  and  other  necessary  expenses  incurred  by  the  local  assessors 
in  attending  such  meeting  shall  be  a  charge  against  the  county  within 
which  the  district  which  they  represent  is  located.  In  counties  wholly 
witliin  a  city  such  expenses  shall  be  a  charge  against  said  city.  (Added 
by  L.  1915,  ch.  317,  and  amended  by  L.  1916,  eh.  323,  §  55.) 

The  tnendment  of  1816  changed  the  section  to  a  "reqaeet"  tor  a  meeting,  whereas 
the  (action  as  added  Id  1916  authorised  the  commission  to  "require"  a  meeting. 

§  172.  Offloial  seal. — The  state  tax  commission  shall  have  and  use  an 
official  seal;  and  the  records,  its  proceedings  and  copies  of  all  papers  and 
documents  in  its  possession  and  custody  may  be  authenticated  in  the  usual 
form,  under  such  seal  and  the  signature  of  any  one  of  tbe  tax  commission- 
ers, deputy  commissioner  or  the  secretary,  and  shall  be  received  in  evi- 
dence in  the  same  manner  and  with  like  effect  as  deeds  regularly  acknowl- 
edged or  proven.  (Amended  by  L.  1915,  ch.  317,  and  L.  1916,  ck.  323, 
5  56.) 
Sonioft.— Former  Tax  L.  (L.  189B,  ch.  908)  |  170-a,  aa  added  by  L.  1907,  eh.  Si, 
Seferenoet. — Beats  of  state  oflUcers,  generally,  Public  Officers  Law.  {  60.  Seal  of 
oOcer,  use  and  meaning,  Oeneral  Construction  Law,  f  43.  Description,  custody  and 
lae  of  sUte  seal,  State  Law,  ||  73,  74. 

S  173.    Offloial  Tiiiti  to  counties. — The  tax  commission  shall  cause  an 
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official  visit  to  be  made  in  every  county  in  the  state  at  least  once  in  two 
years,  and  inquire  into  the  methods  of  assessment  and  taxation,  and  ascer- 
tain whether  the  assessors  faithfully  discharge  their  duties  and  particularly 
as  to  their  compliance  with  the  provisions  of  this  chapter  requiring  the 
assesament  of  all  property  not  exempt  from  taxation  at  its  full  value.  The 
members  of  the  board  of  supervisors  of  the  county  and  the  assessors  of 
the  cities,  towns  and  villages  within  the  county  shall  meet  at  the  place  or 
places  within  the  county  designated  by  the  commission.  Supervisors  in 
addition  to  the  compensation  provided  by  section  tw^ity-three  of  the 
county  law,  and  assessors,  shall  be  entitled  to  receive  compensation  at  the 
rate  of  four  dollars  per  day  for  each  calendar  day  actually  and  necessarily 
spent  in  attending  a  meeting  within  the  county  held  for  the  purpose  of 
conference  with  the  state  tax  commission  or  a  member  of  such  commission 
and  mileage  at  the  rate  of  eight  cents  per  mile  by  the  most  direct  route 
from  his  residmce,  in  going  to  and  returning  from  the  place  within  the 
county  where  such,  meeting  is  held.  Such  compensation  and  mileage  shall 
be  a  county  charge  in  reference  to  the  town  officials  and  a  village  charge 
for  the  village  assessors.  {Amended  hy  L.  1911,  ch.  120,  L.  1915,  c\.  317, 
and  L.  1916,  eh.  323,  §  57.) 

Sovtce. — Former  Tax  L.  (U  1896.  cb.  908)  |  172;  orlglnallr  revlaed  from  U  1869, 
ch.  813,  I  7. 

§  I73-a.  Beauesament. — At  any  time  within  thirty  days  after  the  com- 
pletion of  posting  and  publishing  notice  of  final  completion  of  the  assess- 
ment-roll by  the  assessors  of  any  tax  district,  if  the  commission  shall  have 
reason  to  believe  from  information  furnished  by  any  taxayer  or  otherwise 
that  such  assessment-roU  shows  undervaluations,  inequalities,  omissions  or 
irr^ularities,  sufficient  to  make  it  inequitable  as  between  owners  of  real 
property  taxable  within  the  tax  district  or  as  between  the  tax  district 
and  other  tax  districts  in  a  county  or  in  a  city  eomprisii^  more  than  one 
county,  it  may  apply  to  any  justice  of  the  supreme  court  of  the  judicial 
district  within  which  snch  tax  district  is  wholly  or  partly  located,  for  an 
order  directed  to  the  assessor  or  board  of  assessors  of  such  tax  district, 
requiring  such  assessor  or  board  to  show  cause  at  a  time  and  place  specified 
therein,  why  such  assessment-roll  should  not  be  corrected.  Service  of  a 
copy  of  said  order  and  the  affidavit  upon  which  the  same  was  granted 
on  one  assessor  shall  be  deemed  sufficient  service.  Such  order  shall  be  re- 
turnable before  the  justice  issuing  it,  on  a  day  not  later  than  ten  days 
from  the  date  of  the  issue  thereof.  If  it  shall  appear  upon  the  return 
day  of  such  order  that  such  assessment-roll  shall  not  have  been  prepared 
and  completed  in  accordance  with  the  provisions  of  this  chapter,  such 
justice  acting  summarily  may  by  order  direct  such  assessor  or  board  t« 
correct  such  inequalities,  irregularities,  omissions  and  undervaluations, 
and  in  his  discretion,  may  cancel  such  roll  and  direct  that  a  new  assessment- 
roll  for  such  tax  district  be  made  by  such  assessor  or  board  and  in  either 
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case  shall  fix  and  determine  the  date  on  which  such  new  or  corrected 
asBessment-roU  shall  be  completed,  the  date  on  which  application  for  review 
of  the  new  or  corrected  assessmeat  shall  be  heard,  and  the  date  on  which 
the  new  or  corrected  roll  shall  he  filed  and  delivered  to  the  supervisors 
or  other  lawful  authority. 

Notice  of  such  hearing  for  review  shall  be  given  one  week  in  advance 
in  the  same  manner  as  the  notice  of  the  first  completion  of  the  assessment- 
roll  so  corrected  or  cancelled.  After  the  determination  of  complaints  the 
assessor  or  board  shall  attach  a  certificate  to  the  new  or  corrected  assessment- 
roll  that  such  roll  has  been  completed  in  conformity  with  the  provisions 
of  the  order  of  the  justice,  and  such  roll  shall  be  the  assessment-roll  of  such 
tai  district  in  place  of  the  assessment^roU  cancelled  or  corrected  by  order 
of  sach  justice.  If  such  new  or  corrected  assesBment-roIl  cannot  be  com- 
pleted in  time  to  take  the  place  of  the  original  assessment-roll  in  such 
district  for  the  levy  and  collection  of  taxes  for  the  current  year,  said  taxes 
shall  be  levied  and  collected  upon  the  basis  of  the  original  assessment-roll 
and  when  the  new  or  corrected  assessment-roll  is  completed  the  inequalities 
in  the  taxes  levied  on  the  basis  of  the  original  assessment-roll  shall  be  rem- 
edied and  compensated  in  the  levy  and  collection  of  taxes  in  such  district 
for  the  year  next  following  the  completion  of  the  new  or  corrected  assess- 
ment-roll by  creditii^  the  taxes  levied  in  excess  of  what  they  would  have 
Ijeeu  had  the  reassessment  been  made  in  time,  or  charging  in  addition  the 
difference  between  the  amounts  levied  on  the  basis  of  the  original  assess- 
ment-roll and  the  amounts  which  would  have  been  levied  on  the  basia  of 
the  new  or  corrected  assessment-roll,  as  the  case  may  be. 

In  cities  the  mayor  or  a  borough  president  and  in  towns  a  supervisor 
and  in  villages  the  president  or  a  trustee  may  apply  te  the  tax  commission 
on  behalf  of  the  tax  district  which  he  wholly  or  in  part  represents,  for  a 
hearing:  and  determination  of  the  question  of  inequalities  or  undervaluations 
m  the  assessment  of  property  as  between  such  tax  district  and  other  tax 
districts  in  the  county  or  in  a  city  where  said  city  comprises  more  than 
one  county.  After  such  application  a  hearing  shall  be  held  and  upon  a 
determination  that  sufficient  inequalities  or  undervaluations  exist  therefor, 
the  commission  shall  apply  to  a  justice  of  the  supreme  court  as  in  this  sec- 
tion provided,  for  the  correction  of  the  assessment-roll  of  the  tax  district, 
or  tax  districts  complained  of.  For  the  purposes  of  this  section  an  incor- 
porated village  shall  be  deemed  a  tax  district.  (Added  by  L.  1915,  ck 
317,  and  amended  by  L.  1916,  ch.  323,  §  58,  and  L.  1917,  ck.  94,  in  effect 
«onA  28,  1917.) 

\  173-b.  ComtniBsion  to  enforce  compliance  with  law. — ^Whenever  it 
^^^  appear  to  the  satisfaction  of  the  tax  commission  that  any  assessor 
ot  other  public  oflBcer  or  employee  whose  duties  relate  to  the  assessment 
of  properly  for  taxation  has  failed  to  comply  with  the  provisions  of 
this  chapter  or  with  any  other  law  relating  to  such  duties  or  the  rules  of  the 
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commissioD  made  in  puisuaoce  thereof,  the  comttUBBiOD  after  a  hearing  on 
the  facts  may  issne  its  order  directit^  such  assessor  or  other  officer  to  com- 
ply with  such  provisions  of  law  or  of  its  rales,  and  it  such  assessor  or  other 
officer  for  a  period  of  ten  days  after  service  on  him  of  the  commission's 
order  shall  neglect  or  refuse  to  comply  therewith,  the  commission  may  apply 
to  a  justice  of  the  supreme  court  of  the  proper  county  for  a  summary  order 
to  compel  such  assessor  or  officer  to  comply  with  such  provisions  of  law  or 
of  the  comjnissiou 's  order,  and  the  justice  shall  have  power  to  issue  such 
order.     {Added  by  L.  1915,  eh.  317.) 

§  174.  State  hoard  of  equalisation;  powert  aad  dntiet. — The  commiasion- 
ers  of  the  land  office  and  the  members  of  the  tax  commission  shall  constitute 
the  state  board  of  equalization.  The  state  board  of  equalization  shall 
meet  in  the  city  of  Albany  on  the  first  Tuesday  in'  September  in  each  year, 
for  the  purpose  of  examining  and  revisiBg  the  valuations  of  real  and  per- 
sonal property  of  the  several  counties  as  returned  to  the  state  tax  commis- 
sion, and  shall  in  accordance  with  the  rules  of  equalization  set  forth  in 
section  fifty  of  this  chapter  so  far  as  applicable  fix  the  aggregate  amount 
of  assessment  for  each  county,  upon  which  the  comptroller  shall  compute 
the  state  tax.  In  so  fixing  such  aggregate  amount  of  assessment  for  a 
county  the  state  board  of  equalization  shall  not  include  the  shares  of  stock 
of  banks  or  banking  associations  assessed  pursuant  to  article  two  of  this 
chapter.  The  board  may  increase  or  diminish  the  aggregate  valuations  of 
real  property  in  any  county  by  adding  or  deducting  such  sum  as  in 
its  opinion  may  be  just  and  necessary  to  produce  a  just  relation  between 
the  valuations  of  real  property  in  the  state.  But  it  shall,  in  no  instance, 
reduce  the  a^^^ate  valuations  of  all  the  counties  below  the  aggregate 
valuations  thereof  as  so  returned.  The  comptroller  shall  immediately 
ascertain  from  this  assessment,  a  copy  of  which  shall  be  transmitted  to  him, 
the  proportion  of  state  tax  each  county  shall  pay,  and  mail  a  statement 
of  the  amount  to  the  county  clerk,  and  to  the  chairman  and  clerk  of  the 
board  of  supervisors  of  each  county.  (Amended  by  L.  1915,  ch.  317,  £. 
1916,  ck.  249,  and  L.  1916,  cfc.  323,  §  59.) 

Note. — The  section  as  amended  b7  L.  1916,  ch.  3Z3  Is  here  Included. 

Source.— Former  Tax  I^  <L.  1896,  ch.  90S)  g  173;  originally  revised  from  L.  18G9, 
cb.  312,  if  I,  8. 

Tbe  amendment  of  1916  added  the  third  sentence  as  to  bank  stock. 

Keferenoei. — Equalisation  of  tax  aasesBmenta  In  towns  and  cities,  by  county  board 
of  equalization,  f  J  50-64,  ante. 

Tbe  duty  of  tbe  itate  boardi  of  eqnalliation  corresponda,  as  between  tbe  several 
counties,  to  that  of  euperrlBors  of  a  county  between  the  towns,  Is  of  a  Judicial 
character,  and  If  tbey  have  acquired  Jurisdiction,  any  error  in  their  Judgment,  or 
ralBtahe  In  their  conclusions,  can  be  asserted  only  In  some  direct  proceding  for  a 
review.    Mayor,  etc.,  of  Now  York  v.  Davenport  <1883),  92  N.  Y.  604. 

The  aiicHed  valuation  of  bank  itook  as  personal  property  may  be  considered  by 
tbe  state  board  of  egoallxatlon.  Atty.  Oenl.  Opln.  (ISIE),  5  State  Dep.  Rep.  471; 
but  see  amendment  of  1916. 
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KuliBu. — ^Legalltj  of  determliutUon  of  state  board  of  equalisation;  peremp- 
torr  writ  of  mandamnB  to  compel  revised  statement  BBsesBmentB  denied.  Matter 
oratyof  New  York  (1916),  93  Misc.  845,  168  N.  Y.  Supp,  696. 

§  17B.  Appeals  from  eqaalization  ij  board  of  supervisors. — The  mayor 
of  a  city  in  behalf  of  said  city,  a  borough  president  in  behalf  of  his 
borongh,  any  supervisor  in  behalf  of  a  city  or  town  which  he  wholly  or  in 
part  represents,  may  appeal  to  the  tax  commission,  from  any  act  or  de- 
etaioii  of  the  board  of  supervisors,  in  the  equalization  of  assessments  and 
the  correction  of  the  assessment-rollB.  If  such  appeal  is  brought  in  behalf 
of  a  town,  a  majority  of  the  town  board  of  such  town,  if  in  behalf  of  a 
uty,  a  majority  of  the  common  council  or  board  of  estimate  of  such  city, 
shaD  firat  consent  to  and  approve  the  bringing  of  auch  appeal.  Such  ap- 
peal shall  be  brought  within  ten  days  after  the  delivery  of  the  assessment- 
nil  to  the  collector  by  filing  in  the  office  of  the  county  clerk  a  notice  thereof, 
with  BBch  consent  endorsed  thereon  or  annexed  thereto,  together  with  the 
affidavit  of  the  mayor  or  supervisor  so  appealing,  that  in  his  opinion  in- 
JDEtice  has  been  done  to  such  city  or  town  by  the  act  or  decision  from  which 
the  appeal  is  taken ;  and  also  within  such  time,  by  serving  personally  or 
by  mail,  a  duplicate  or  copy  of  such  notice,  consent  and  affidavit  on  the 
chainnan  or  clerk  of  the  board  of  supervisors,  and  by  mailing  soch  a  copy 
or  duplicate  to  the  tax  commission.  {Amended  by  L.  1915,  ck,  317,  and 
L.  1916,  ch.  323,  §  60.) 

louM.— Former  Tai  L.  (L.  lS9e,  ch.  906)  i  174;  orlgliially  revised  from  L.  1S65, 
tk.  312,  I  13,  as  amended  br  U  189G,  ch.  BOS;  L.  1874,  cb.  361,  |  6. 

The  kaendment  of  IBlfl  authorises  the  mayor  of  a  dtr  or  president  of  a  borough 
lo  ippeal. 

Sntlet  of  oommlMloneTS, — Upon  the  appeal  of  a  town  the  duty  of  the  state  assea- 
•on  la  to  receive  evidence  and  determine;  1.  Whether  Injustice  has  been  done 
lo  the  appellant;  2.  What  deductions,  if  any,  should  be  made  In  the  valuations; 
3.  To  what  towns  the  deductions  should  be  added.  For  this  purpose  they  should 
take  into  consideration  the  valuation  of  all  the  towns  separately  in  the  county. 
People  ex  rel.  Superrisors  of  Westchester  v.  Hadley  <1879),  76  N.  Y.  337,  revg. 
am),  16  Hun  113. 

Absence  of  the  written  digest  of  facts  prepared  by  the  state  assessors,  from 
meeting  of  state  board  of  equaliiatian, — held  Immaterial,  as  not  a  conditton  preo- 
edmt  to  Juriedlctlon.  So,  of  not  swearing  and  examining  witnesses  before  increas- 
ing the  valuation  of  a  county,  since  the  board  of  equalisation  acts  upon  informa- 
tion (ram  the  state  assessors.  People  ex  rel.  Supervisors  of  Westchester  v.  Hadley 
(ISTg),  14  Hun  1S3. 

It  seems  that  the  consideration  stated  in  conveyances  of  real  estate  between 
iDTldldDals,  and  the  prices  paid  at  private  sale,  are  not  evidence  of  relative  valne 
lo  different  counties  to  alTect  the  decision  of  the  state  board  of  equalization.  Id. 
Upon  a  certiorari  to  review  the  action  of  the  state  assessors,  It  was  held  that 
the  admission  in  evidence  of  records  of  deeds,  the  consf derations  expressed  in 
which  were  claimed  to  be  evidence  of  the  value  of  the  property,  was  not  the 
Tialation  of  "any  rule  of  law,  affecting  the  rights  of  the"  relators  under  Code  Civil 
Procedare,  g  2140,  subd.  3.  People  es  rel.  Schabacker  v.  State  Assessors  (18S8),  47 
Hun  450. 
The  participation  of  a  member  of  the  state  board  who  was  absent  trora  the 
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hearing,  In  the  declalon — held  not  to  Tltlate  the  proceeding.  People  ex  rel.  Bnper- 
vlBOTB  of  Weetcheater  v.  Hadley  (1S78),  14  Hun  1S3. 

Secret  acMlan  of  board  of  eqnallsatlon  no  ground  for  chBrge  of  mlBcondnct,  where 
partr  complaining  had  been  fully  beard,  nor  neglect  of  the  asaletance  of  ■uch  par^ 
In  arrlYlng  at  result.  People  ex  rel.  Mayor,  etc.,  of  New  York  v.  McCarthy  (1886), 
102  N.  Y.  630,  8  N.  Et.  86. 

The  fact  that  the  board,  after  a  short  secret  seBalon,  adopted  a  schedule  of 
equalleaUon  prepared  by  one  of  the  asseBBors — held  not  to  affect  the  validity  of  the 
decision  arrived  at.  Id.;  Hayor.  etc.,  of  New  York  v.  Davenport  (1SS3),  92  N.  Y. 
604. 

Chapter  90  of  the  Laws  of  ISU,  which  legalizes  the  equalisations  by  boards  of 
supervisors  In  1911,  notwithstanding  tallore  to  comply  with  section  60  of  the 
Tax  Iaw,  as  amended,  does  not  affect  the  right  of  ^peal  granted  by  section  176 
of  the  Tax  L*w.    Kept,  of  Atty.  Genl.  <1912)  361. 

Kevlew  of  cqnallsation. — An  equalisation,  based  upon  the  record  of  the  commls- 
slonen  of  equallzallon,  may  be  considered  as  an  act  of  the  board  of  snpervlsore, 
even  though  performed  In  the  first  Instance  through  agents,  and  may  be  reviewed 
under  this  section  In  the  same  manner  as  an  equalization  made  originally  by  the 
board  Itself.    Rept.  of  Atty.  Gen).  (1910)  656. 

The  lestouable  ooiti  and  expense*  Incurred  by  certain  aupervlBore  on  appeal  to 
the  State  Board  of  Tax  Commissioners  from  a  decision  of  the  board  of  supervisors 
equalising  assessments  are  a  proper  county  charge,  but  the  bills  of  counsel  must 
be  presented  to  and  audited  by  the  board  In  the  usual  manner;  and  the  county 
treasurer  Is  not  authorized  to  pay  claims  for  servicaa  of  such  counsel  upon  the 
audit  of  a  committee  representing  the  respondent  towns.  Opinion  of  Atty.  OenL 
(1913)  101. 

Bee  generally  People  ex  rel.  Town  of  Hempstead  v.  State  Board  of  Tax  Commla- 
sioners  (1916),  92  Hlsc.  616. 157  N.  Y.  Snpp.  668. 

§  176.  Appeal! ;  procedon  before  oommiuion. — The  tax  commission  may 
prepare  a  form  of  petition  and  notice  of  appeal  from  decisions  of  the  board 
of  supervisors  in  the  equalization  of  aasessments  and  rules  aud  regu- 
lations in  relation  to  bringing  such  appeals  to  hearii^  or  trial.  Such 
rules  shall  provide  for  a  hearing  on  the  papers  and  proofs  submitted  to  the 
board  of  supervisors  on  making  the  equalization,  and  also  for  the  taking  of 
additional  evidence  offered  by  either  party.  The  commission  may,  by  its 
deputies,  agents  or  other  assistants,  examine  and  inquire  into  the  equaliza- 
tion appealed  from,  and  may  receive  in  evidence  at  such  hearing  the  testi- 
mony of  its  examining  deputies,  agents  or  other  assistants.  The  appeal 
shall  be  heard  in  the  county  in  which  it  originated.  Such  hearing  shall 
be  had  at  a  time  and  place  to  be  fixed  by  the  commission  upon  notice  of 
at  least  twenty  days  by  mail  to  the  party  appealii^  and  to  the  clerk  of 
the  board  of  supervisors  of  the  county  in  which  the  appeal  is  taken.  If 
the  appellant  or  his  successor  fails  to  appear  at  the  time  and  place  ap- 
pointed or  upon  any  day  to  which  such  hearing  and  trial  shall  be  ad- 
journed, the  commission  shall  make  an  order  dismissing  the  appeal,  which 
ffTiall  have  the  same  effect  as  if  the  appeal  bad  not  been  sustained  after 
a  hearing  on  the  merits.     {Amended  by  L.  1915,  eh,  317.) 

Bouroe.— Former  Tax  L.  (L.  1896,  ch.  908)  |  176;  originally  revised  from  L.  1876, 
ch.  49.  H  1,  2. 
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Ctatn]  of  hearinr. — Tlie  state  board  haa  pover  to  cootrol  the  manner  of  the 
bearing  and  to  determine  what  proofs  shall  be  presented.  They  are  not  conSa«d 
(0  the  reception  of  purely  legal  evidence,  but  may  receive  affldarlts.  People  ex 
raL  Hunt  t.  Frlaet  (1904),  90  App.  DIt.  G20,  86  N.  Y.  Supp.  4S1,  offd.  (1905),  l&U 
N.  Y.  632,  72  N.  B.  IHB. 

Bull  of  equalltatlon. — Where  the  state  assesson  declined  to  recelre  evidence 
ihowtng  tbat  personal  property  existed  in  a  town  which  was  not  assessed— held  no 
arm.  Inasmuch  as  the  board  of  superrlson  are  confined  to  the  valuations  of  real 
estate  In  malting  equalizations.  It  would  seem  that  the  state  assessors  had  no 
uthoHty  beyond  this.  People  ex  rel.  SnpervlsorB  of  Westchester  v.  Hadley  (1879), 
16  V.  Y.  S37,  revg.   (1878).  16  Hun  113. 

TIw  Bupervleore  have  no  authority  to  consider,  for  the  purposes  of  equalization, 
praperty  upon  which  no  valuation  has  been  fixed  hy  the  local  assessors,  and  the 
•Ute  UBSBBorB  have  no  original  Jurisdiction  In  that  respect,  but  merely  an  appel- 
late power  to  review  the  action  of  the  supervlsore.  Nor  can  they  take  Into  consid- 
eratlon  the  question,  whether  personal  property  was  asBessed  below  Its  true  value, 
oremineouBly  exempted.  People  ex  rel.  SupervlBorB  of  Monroe  v.  Hadley  (1876),  I 
4M).  N.  C.  «1. 

DoeomeBtary  evldeaoe. — Where  all  the  oral  evidence  upon  an  appeal  to  the  state 
uweeors  bad  been  taken  within  the  county,  an  order  to  produce  documentary 
eTldeoce  at  a  time  specifled  made  without  it — held  not  to  be  In  contravention  of 
Uwi  igTS,  ch.  49.  People  ex  rel.  Supervtsors  of  Chenango  v.  State  AssesBors 
mi),  Z2  N.  Y.  Wk.  Dig.  453. 

KcTlew. — The  rulings  of  the  board  of  state  assessors.  In  admitting  and  rejecting 
efldence  cannot  be  reviewed  upon  certiorari.  The  questions  to  be  considered  are 
pmcrlbed  by  Code  of  Procedure,  i  S140.  People  ex  rel.  Supervisors  of  Chenango 
T'  State  Assessors  (1886),  S2  N.  Y.  Wk.  Dig.  4&3.  But  see  People  ex  rel.  Scbabacher 
T.  State  Assessors  (1888),  47  Hun  4G0. 

§  17S-ft.  Conunifltioii'i  review  of  equalization  by  board  of  saperrisors. — 
The  tax  commission  shall  have  power  on  complaint  to  review  the  equaliza- 
tion fixed  by  the  board  of  supervisors  of  any  county  or  other  lawfully  con- 
Blitnted  authority.  Due  notice  of  the  hearing  on  sueh  review  shall  be 
given  by  the  commission  to  the  clerk  of  the  board  of  supervisors  of  the 
monty,  whose  duty  it  shall  be  to  transmit  a  copy  of  such  notice  to  the 
mayor  of  cities  in  such  county  and  to  each  supervisor  of  the  county.  In 
the  city  of  New  York  sueh  notice  shall  be  given  to  the  secretary  of  the 
l>oanj  of  taxes  and  assessments.  {Added  by  L.  1915,  ck.  317,  and  L.  1916, 
'*  323,  5  61.) 

Merenou. — Equalization  by  boards  of  supervisors  or  boards  of  equalization  in 
««"itle«,  II  50-64,  ante, 

S  177.  Conunissioii'i  detennination  on  appeal  oi  reriew. — On  appeal  by 
*°r  town,  city,  or  boroi^h  from  the  board  of  supervisors'  or  other  lawful 
wHority's  equalization  or  on  review  thereof  by  the  commission  of  its 
(Wn  motion  or  on  complaint  the  commission  shall  review  the  equalization 
made  by  the  board  of  supervisors  of  the  county  or  other  lawful  authority 
and  shall  determine  whether  any,  and  if  any,  what  deductions  or  addi- 
tions onght  to  be  made  from  or  to  the  aggregate  corrected  value  of  the 
real  and  personal  property  of  any  tax  district  as  made  and  to  what  tax 
ToL.  Tin— 18 
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district  or  districts  in  snch  county  the  amount  of  such  deductions  or  addi- 
tions, if  any,  shall  be  added  or  subtracted ;  and  shall  certify  their  determi- 
nation, in  writing,  to  such  board  of  supervisors  or  other  lawful  authority 
and  forward  the  same  by  mail  within  ten  days  thereafter  to  the  clerk  of 
the  board,  directed  to  him  at  his  post-ofBce  address,  and  forward  a  copy 
thereof  to  the  supervbor  or  borough  president  appealing,  it  any.  Snch 
determination  shall  have  the  same  force  and  effect  as  an  original  equaliza- 
tion made  by  the  board  of  supervisors  or  other  lawful  authority  within 
the  time  prescribed  by  law  and  shall  be  carried  into  effect  by  such  board 
or  other  lawful  authority.  In  the  city  of  New  York  for  the  purpose  of 
equalization  appeals,  reassessment  or  reviews  each  borough  shall  be  deemed 
a  tax  district.     (Amended  by  L.  1915,  ch.  317,  and  L.  1916,  ck.  323,  §  62.) 

Sovrce.— Former  Tax  L.  (L.  ISSS,  cb.  908)  |  176;  origlnallr  rerlsed  from  L.  1876, 
ch.  49,  t  3;  L.  18GS,  ch.  312,  I  13,  as  amended  by  L.  1S9G,  ch.  608. 

Opinion  of  iritneiw*. — Wbere  atate  asBeasora  relied  upon  tbe  opinion  of  wltueBMB 
aa  to  value  rather  than  the  consideration  shown  to  be  paid  npon  sales  of  real  estate 
aa  shown  by  the  records,  decision  of  assessors  was  alBrmed.  People  ex  rel.  Cart«r 
V.  Williams  (1892),  18  N.  Y.  8L  Rep.  207,  20  N.  Y.  Supp.  3B0. 

Evldeaee  ai  to  penonalty  SMeued. — Section  3  of  Laws  18TS,  ch.  49,  does  not 
limit  the  subjects  upon  which  the  erldence  may  be  tak«n  by  the  state  osaeesora, 
nor  exclude  evidence  of  the  real  estate  aliunde  the  assessors'  valuation,  nor  any 
Inquiry  Into  the  value  of  personalty,  though  the  action  of  tbe  board  may  ultimately 
be  bssed  upon  questions  concerning  tbe  real  estate  only.  People  ex  rel.  Supervt&ora 
of  Chenango  v.  State  Assessors  (1S86),  22  N.  Y.  Wk.  Dig.  463. 

People  ex  rel.  Supervisors  of  Westcheater  T.  Hadle;  (1879),  7S  N.  Y.  337.  la  dis- 
UngulBhed  on  the  ground  that  In  the  latter  case  there  was  evidence  tending  to 
sbow  there  was  personal  property  not  asBeBsed.  while  here  the  evidence  related 
to  personal  property  which  had  been  assessed.    Id. 

Haadaaiut. — A  decision  certified  and  forwarded  by  mall,  within  ten  days  after  IT 
was  made,  but  not  until  after  the  commencement  ot  the  next  annual  sesBion— 
held  eufllclent  to  support  a  mandamus  for  Its  execution.  People  ex  rel.  Robinson  v 
Supervisors  ot  Ontario  (ISiil).  8S  N.  Y.  323.  revg.  (1879)  17  Hun  BOl. 

§  177-a.  Hethod  of  carrying  out  oommiMion'a  equalisation. — If  any  such 
equalization  by  the  tax  commission  cannot  be  completed  in  time  to  take 
the  place  of  the  original  equalization  by  the  board  of  supervisors  or  other 
lawful  authority,  the  commission  shall  determine  the  amount  of  state  and 
county  taxes  paid  or  payable  by  any  town,  city  or.borough  in  the  county 
under  the  original  equalization,  in  excess  of  or  less  than  that  which  such 
town,  city  or  borough  would  have  paid  under  the  equalization  as  made  by 
the  commission.  Any  excess  so  determined  shall  be  subtracted  with  in- 
terest, and  any  deficiency  shall  be  added,  with  a  proportionate  part  of  such 
interest  allowance,  from  or  to  the  amount  of  eouuty  and  state  taxes  chained 
in  the  next  succeeding  year  to  each  such  town,  city  or  borough.  (Added 
by  L.  1915,  cA.  317,  and  amended  by  L.  1916,  ch.  323,  §  63.) 

§  178.  Coat*  on  appeal. — The  tax  commission  shall  certify  the  reasonable 
expense  on  every  appeal  from  an  equalization  by  the  county  board  of  super- 
visors, or  other  lawful  authority,  not  exceeding  the  sum  of  two  thousand 
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dollars  for  services  of  counsel  and  one  thousand  dollars  for  all  other  ex- 
peoseB,  including  the  compensation  and  espouse  of  the  stenographer.  If 
gach  appeal  is  not  sustained,  the  costs  and  expenses  thereof  so  certified 
shsll  be  a  charge  upon  the  tax  district  or  districts  taking  such  appeal  and 
shall  be  levied  thereon  by  the  board  of  superviBors.  If  the  appeal  is  sus- 
tainecl,  the  amount  of  such  costs  and  expenses  so  certified  shall  be  levied 
b;  the  board  of  supervisors  upon,  and  collected  from,  the  county  in  the 
anesBment  and  collection  of  taxes  for  the  current  year,  except  the  tax 
district  or  tax  districts  whose  appeal  is  sustained.  If  there  shall  be  ap- 
peals by  more  than  one  tax  district  in  the  county,  some  of  which  are  sus- 
tained and  some  dismissed,  the  commission  shall  decide  what  portion  of 
meb  costs  and  expenses  shall  be  borne  by  any  tax  district  whose  appeal 
ia  dismissed.  Where  no  hearing  is  had  on  an  appeal  the  costs  and  expenses 
diall  be  in  the  discretion  of  the  tax  commission  but  in  no  event  shall  exceed 
the  amounts  previously  set  forth  in  this  section.  (Amended  by  L.  1915, 
cK  317,  and  L.  1916,  ch.  323,  §  64,) 

g«UM.— Former  Tax  L.  (L.  1S96,  cb.  908)  |  177;  origlnallj  rerlBed  from  L.  18G9, 
th.  312,  I  16,  BB  amended  hj  L.  1884,  ch.  135. 

Goiti  ud  ezpeaiei. — What  are.  How  audited.  How  collected.  People  ex  rel. 
Saperrliiors  ot  Ulster  v.  KlnKaton  (1S8B),  101  N.  Y.  S2,  1  N.  B.  348;  People  ex  rel. 
Barhans  t.  Supervlaors  ot  Ulster  (1884),  32  Hun  SOT.  See  opinion  ot  Atty.  Oenl. 
(1817)  319. 

8«e  generally  People  ex  rel.  Town  of  Hempstead  t.  State  Board  ot  Tax  Gommla- 
donen   (1916),  92  MIbc.  616,  IGT  N.  Y.  Bnpp.  568. 

§  179.  Transfer  of  oomptroller'i  powers  and  dntiei  in  afseaament  of  cor- 
poratioii  taxea. — On  and  after  the  taking  effect  of  this  section  all  the  powers 
and  duties  now  conferred  or  imposed  upon  the  state  comptroller  iu  relation 
to  the  assessment,  determination,  revision,  readjustment  and  imposition  of 
corporation  taxes  under  article  nine  o£  the  tax  law,  shall  be  transferred  to 
and  thereafter  shall  be  exercised  and  performed  by  the  state  tax  depart- 
ment, provided  that  the  powers  and  duties  now  conferred  or  imposed  upon 
the  state  comptroller  with  respect  to  corporation  taxes  under  article  nine 
of  the  tax  law,  so  far  as  they  relate  to  the  collection  of  corporation  taxes 
assessed  and  the  crediting  of  such  taxes  erroneously  paid,  shall  not  be  af- 
fected hereby,  but  shall  continue  to  be  exercised  and  performed  by  the 
state  comptroller.  The  tax  department  shall  furnish  the  state  comptroller 
with  a  list  or  other  statement  of  corporations  or  associations  against  which 
taxes  have  been  assessed  by  the  department  under  article  nine  of  the  tax 
law,  shoving  the  amount  of  tax  chargeable  to  and  due  from  each  such  cor- 
poration or  association.     (Added  by  L.  1915,  ch.  317.) 

5  179^1.  CoBstmatioii.— W herever  the  terms  "board  of  tax  commis- 
sionera,"  "state  board  of  tax  commissioners"  or  "state  tax  commission- 
«8,"  "state  comptroller"  or  "comptroller"  occur  in  any  law,  or  wherever 
m  any  law  reference  is  made  to  such  board  or  commissioners  or  officer, 
Wch  term  or  reference  shall  be  deemed  to   refer  to  the  state  tax  de- 
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partmeut  as  established  by  ttus  article,  so  far  as  sach  law  pertains  to 
matters  which  are  within  the  jurisdiction  of  such  tax  department.  The 
term  "assessor"  shall  be  deemed  to  include  any  elected  or  appointed  officer 
of  any  civil  or  political  subdivision  of  the  state,  charged  by  law  with  any 
duty  relating  to  the  assessment  of  property  for  taxation  for  state,  coonty 
or  local  purposes.     (Added  by  L.  1915,  ch.  317.) 


COKPOEATIOH  TAX. 

Section  ISO.    OrEsnlzatlon  tax. 

181.  Llconee  tax  on  torelgn  corporatlona. 

182.  FranclilBe  tax  on  corporations. 

1S3.    Certain  corporations  exempt  trata  tax  on  coital  stock. 

184.  Addltiooal  franchise  tax  on  transportation  and  transmission  corpora- 
tions and  assocutlone. 

18G.  Francblae  tax  on  elevated  railroads  or  surface  railroads  not  operated 
br  steam. 

1S6.  Franchise  tax  on  water-vorke  companies,  gas  companies,  electric  or 
steam  heating,  lighting  and  power  companies. 

187.  Franchise  tax  on  Insurance  corporations. 

188.  Franchise  tax  on  trust  companies. 
188-a.    Taxation  of  Investment  companies. 
ISO.    Franchise  tax  on  savings  banks. 

190.  Purchase  of  state  bonds:  credit  to  be  given. 

191.  Tax  upon  foreign  bankers. 

192.  Reports  of  corporations. 

193.  Value  of  stock  to  be  appraised. 

194.  Further  requirements  as  to  reports  of  corporations. 

195.  Powers  of  tax  commission  to  examine  Into  affairs  of  corporations. 
186.  Notice  of  statement  of  tax;  Interest 

197.  Payment  of  tax  and  penalty  for  failure. 

19S.  Revision  and  readjustment  of  accounta  Xty  tax  commission. 

199.  Review  of  detsnnlnatlon  of  tax  commlselon  by  certiorari. 

200.  Regulations  as  to  such  writ  of  certiorari. 

201.  Warrant  for  the  collection  of  taxes. 

202.  Information  of  delinquents. 

203.  Action  for  recovery  of  taxes;  torfelture  of  charter  of  delinquent  cor- 

poration. 

204.  Reports  to  be  made  by  the  secretary  of  state. 
20G.    Exemptions  from  other  state  taxation. 

206.  Application  of  taxes. 

207.  Limitation  of  time. 

§  180.  Orptnizatlon  tax. — Every  stock  corporation  incorporated  under 
any  law  of  this  state  shall  pay  to  the  state  treasurer  a  tax  of  one-twentieth 
of  one  per  centum  upon  the  amount  of  capital  stock  which  the  corporation 
is  authorized  to  have,  and  a  like  tax  upon  any  subsequent  increase. 
Provided,  that  in  no  case  shall  such  tax  be  less  than  ten  dollars.    Such 
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tax  shall  be  due  and  payable  upon  the  incorporation  of  Buch  corporation 
or  apoo  the  increaae  of  its  capital  stock.  Except  in  the  case  of  a  rail- 
road corporation  neither  the  secretary  of  state  nor  county  clerk  shall 
file  any  certificate  of  incorporation  or  article  of  association,  or  give  any 
certificate  to  any  such  corporation  or  association  until  he  is  furnished  a 
receipt  for  such  tax  from  the  state  treasurer,  and  no  stock  corporation 
shall  have  or  exercise  any  corporate  franchise  or  powers,  or  carry  on 
business  in  this  state  until  such  tax  shall  have  been  paid.  And  in  case 
of  a  decrease  of  capital  stock,  upon  which  the  tax  required  by  law  has 
been  paid,  and  a  subsequent  increase  thereof,  a  tax  shall  be  paid  only 
upon  80  much  of  such  increase  as  exceeds  the  amount  of  capital  stock  upon 
which  a  tax  has  been  before  paid.  In  case  of  the  consolidation  of  existing 
corporations  into  a  corporation,  such  new  corporation  shall  be  required 
to  pay  the  tax  hereinbefore  provided  for  only  upon  the  amount  of  its 
capital  stock  in  excess  of  the  aggregate  amount  of  capital  stock  of  said 
corporations.  This  section  shall  not  apply  to  state  and  national  banks 
or  to  building,  mutual  loan,  accumulating  fund  and  co-operative  associa- 
tions. A  railroad  corporation  need  not  pay  such  tax  at  the  time  of  filing 
its  certificate  of  incorporation,  but  shall  pay  the  same  before  the  public 
service  commission  shall  grant  a  certificate,  as  required  by  the  railroad 
law,  authorizing  the  construction  of  the  road  as  proposed  in  ita  articles  of 
sssociation,  and  snch  certificate  shall  not  He  granted  by  the  public  service 
commission  until  it  is  furnished  with  a  receipt  for  such  tax  from  the 
state  treasurer.  If  the  board  of  railroad  commissioners  or  public  service 
commigsion  shall  have  heretofore  granted  or  the  public  service  commission 
shall  hereafter  grant,  such  certificate  and  upon  an  appeal  from  the  de- 
termination of  such  board  of  railroad  commissioners  or  public  service 
commission,  such  certificate  has  been  or  may  hereafter  be  denied  the 
state  treasurer  shall  refund  the  amount  of  tax  so  paid  to  the  railroad 
corporation  or  corporations  by  which  such  tax  was  paid,  upon  proof 
of  payment  being  presented  and  appropriation  being  made  therefor. 
[Amended  by  L.  1910,  cA.  472,  L.  1911,  eh.  91,  L.  1915,  eh.  317  and  L. 
1917,  c*.  493,  in  effect  May  15,  1917.) 

loiiTee.— Former  Tax  L..  (U  1S96,  ch.  908)  |  180,  as  Etmended  by  L.  1897,  ch.  369; 
L.  1901,  ch.  448;  L.  1906,  cb.  E24;  originally  revised  from  L.  ISSG,  ch.  143,  as 
araended  bj  h.  1892,  ch.  668;  U  1892,  ch.  689  <Baiikliig  L.),  |  1S7,  exemntlng 
cooperative  savlngfl  and  loan  corporations. 

The  ameBdment  of  IftlO  Increased  the  minimum  tax  from  one  to  five  dollars. 

T]i«  amendment  of  1811  added  the  last  sentence. 

The  ameadment  of  1915  made  no  change  of  substance.  , 

The  aracBdment  of  1817  increased  the  minimum  tax  from  Dve  to  ten  dollars. 

A^UeatloB. — The  provisions  of  this  section  apply  to  stock  lesued  by  agricultural 
■Odettes  pnrsuant  to  section  194  of  the  Membership  Corporation  Law.  Rept.  ot 
Atty.  Oenl.  (1909)  316. 

The  prOTlBlon  tbat  the  organization  tax  upon  corimratlons  shall  not  In  any  case 
be  less  tban  five  dollars,  Is  applicable  to  corporations  having  shares  of  corporate 
stock  wltliont  nominal  or  par  value.    RepL  ot  Atty.  Qenl.  (1912)  291. 
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Section  Is  not  applicable  to  a  Joint  atock  aaaodatlon.  RepL  of  A.tty.  Oonl. 
(1905)  270. 

Kelaooipoiatlon  of  mannlacturlns  corporation  ander  Busloeu  Corporations  Law, 
does  not  subject  corporation  to  organization  tax.  Hatter  of  Conaolldated  Kanaaa 
Clt7  SmelUne  A  R^nlog  Co.  (1897),  13  App.  DIt.  60,  43  N.  Y.  Supp.  U.  So  bald 
as  to  railroad  corporation.  People  ex  rel.  Schun  y.  Cook  (1888),  110  N.  T.  443,  U 
N.  E.  113.  affd.  (1S93),  14S  U.  B.  397,  37  U  ed.  498.  13  Snp.  CL  S4E;  People  ez  r*L 
HerteiiB  t.  Cook,  Id. 

A  tax  Impoaed  by  tbla  act  on  the  reincorporation  of  a  railroad  acquired  by 
purchasora  at  foreclosure  prior  to  tbe  passage  of  this  act  Tlolatee  no  contract 
between  such  parties  and  the  state;  all  such  rlgbts  are  acquired  subject  to  tbe 
reserved  power  of  tbe  legislature  to  enlarge  or  diminish  the  franchiae  conferred 
and  to  Increase  or  reduce  the  burdens  thereon.  Schun  t.  Cook  <I893),  148  U.  S. 
397,  37  L.  ed.  498,  13  Sup.  CL  S45.  affg.  People  ez  rel.  Schurz  y.  C^ook  (1888),  110 
N.  Y.  443.  18  N.  B.  113. 

Ooniolldatlon. — The  section  modlflee  tbe  language  of  the  former  statnta  by 
providing  that  in  case  of  the  consolidation  of  existing  coFporations  into  a  new 
corporation,  tbe  new  corporation  shall  only  be  obliged  to  pay  the  tax  on  the 
excess  of  stock,  etc.,  whereas  the  act  of  18S6.  as  amended  by  Laws,  1892.  ch-  6C8, 
the  language  was  "In  case  of  the  consolidation  of  two  corporations,"  etc  The 
amendment,  however,  only  conforms  the  statute  to  the  decision  of  the  court  of 
appeals  in  People  ex  rel.  Bickemeyer  Field  Co.  t.  Rice  (1893),  138  N.  Y.  614,  33  N.  B 
1083,  affg.  66  Hun  130,  21  N.  Y.  Supp.  48,  and  superseding  People  ex  rel.  N.  Y. 
Phonograph  Co.  t.  Rice  (1890),  67  Hun  486,  11  N.  Y.  Supp.  249,  affd.  (1891),  128 
N.  Y.  B91,  28  N.  B.  2B1. 

It  was  held  In  the  cases  of  People  y.  N.  Y.,  C.  A  SL  Lonis  R.  R.  Co.  (1892),  119 
N.  Y.  474,  29  N.  B.  9G9,  16  L.  R.  A.  82,  and  People  T.  Fltchburg  R.  R.  Co.  (1SS2), 
39  N.  Y.  St  Rep.  737,  16  N.  Y.  Supp.  644,  revd.  (1892),  129  N.  Y.  6G4,  29  N.  B.  9S9, 
both  decided  prior  to  the  amendment  of  1892,  ch.  689,  that  where  a  consoUdation 
of  a  domestic  corporation  was  effected  with  a  corporation  ot  a  foreign  state,  the  new 
corporation  was  not  subject  to  the  tax.  The  same  rule  would  probably  apply  aa 
to  the  excess  of  capital  of  the  new  corporation  over  that  of  the  constituent  corpora- 

Opinioni  of  Attomey-OeneraL — An  increase  of  the  capital  stock  of  a  railroad 
corporaUon  Is  subject  to  taxation.    Rept.  of  At^.  Oenl.  (190S)  60. 
Distinction  between  conaolldatiou  and  merger.    R^t.  of  Atty.  Qenl.  (1903)  246. 

§  181.  license  tax  on  tvniga  oorporatioiu, — Every  fore^  corporation, 
except  banking  corporations,  fire,  marine,  casualty  and  life  insurance 
companies,  co-operative  fraternal  insurance  companies,  and  building  and 
loan  associations,  doing  business  in  this  state,  shall  pay  to  the  state 
treasurer,  for  the  use  of  the  state,  a  license  fee  of  one-eighth  of  one  per 
centum  for  tbe  privilege  of  exercising  its  corporate  franchises  or  carrying 
on  its  business  in  such  corporate  or  organized  capacity  in  tMs  state,  to  be 
computed  npon  the  basis  of  the  capital  stock  employed  by  it  within  this 
state,  during  the  first  year  of  carrying  on  its  business  in  this  state; 
which  jirat  payment  shall  not  be  less  than  ten  d(dlar8;  and  if  any  year 
thereafter  any  such  corporation  shall  employ  more  than  eight  thousand 
dollars  of  ite  capital  stock  within  this  state  on  which  a  license  fee  has 
not  been  paid  then  a  license  fee  at  the  rate  of  one-eighth  of  one  per  centum 
shall  be  due  and  payable  upon  any  such  increase.    The  measure  of  the 
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gjoonnt  of  capital  stock  employed  in  this  st&te  shall  be  such  a  portion  of 
the  issned  capital  stock  aa  the  gross  assets  employed  in  any  business  within 
this  Btate  bear  to  the  gross  assets  wherever  employed  in  business.  For 
purposes  of  taxation,  the  capital  of  a  corporatioa  invested  in  the  stock  of 
another  corporation  shall  be  deemed  to  be  assets  located  where  the  physical 
property  represented  by  such  stock  is  located.  The  amotmt  of  capital 
upon  which  such  license  fees  shall  be  paid  shall  be  fixed  by  the  state 
tax  commission,  which  shall  have  the  same  authority  to  examine  the  books 
and  records  in  this  state  of  such  foreign  corporations,  and  the  employees 
thereof  as  it  has  in  the  case  of  domestic  corporations  and  the  comptroller 
tbali  have  the  same  power  to  issue  his  warrant  for  the  collection  of  such 
license  fees,  as  he  now  has  with  regard  to  domestic  corporations.  No 
action  shall  be  maintained  or  recovery  had  in  any  of  the  courts  in  this 
Etate  by  such  foreign  corporation  after  thirteen  months  from  the  time  of 
beginnlDg  such  business  within  the  state,  without  obtaining  a  receipt  from 
&t  comptroller  for  the  payment  of  the  license  fee  upon  the  capital  stock 
aoployed  by  it  within  this  state  durii^  the  first  year  of  carrj^ng  on  its 
bnaineffl  in  this  state.  (Amended  by  L.  1910,  ch.  340,  L.  1915,  ck.  317  atid 
1. 1917,  ch.  490,  in  effect  May  15,  1917.) 

lame.— Fonner  Tax  U  (L.  1S96,  ch.  908)  i  181,  as  amended  br  L.  1901,  cb.  658; 
L,  mi,  ch.  471;  orlgliiallr  revised  from  U  I89G,  ch.  S40,  which  vsb  not  repealed, 
lit  |g  repealed  b7  this  chapter. 

CoiMlldaton'  BDte. — ^L.  1895,  ch.  240,  Is  an  act  to  provide  tor  licensing  foreign 
nock  corporatlona.  Thli  subject  la  treated  In  |  181  of  the  Tax  Law,  but  the 
Tu  Law  did  not  repeal  the  statute  of  1895.  Section  181  of  the  Tax  Law  has  been 
imended  from  time  to  time,  the  last  amendment  having  been  made  by  L.  1906, 
cb.  4Tt:  but  neither  In  the  orlgtual  section  nor  In  the  amendment  has  there  been 
Inierted  the  provision  contained  In  the  statute  of  1S96  as  to  how  the  comptroller 
•u  to  fix  the  amount  of  the  capital  stock  emplored  where  he  disagreed  with  the 
report  made  by  the  foreign  corporation.  This  provision  seems  to  be  found  no- 
wbere  except  In  the  act  of  1895.  While  there  might  be  some  question  aa  to 
vfiether  or  not  the  entire  act  of  1895  has  been  superseded  by  |  181,  Is  the  absence 
ot  taj  provision  relating  to  the  method  for  fixing  the  amount  of  the  capital  stock 
at  a  foreign  corporation  under  the  provisions  of  |  181,  where  the  comptroller  die- 
aereee  with  the  corporation,  it  has  been  deemed  wise  to  Incorporate  It  as  a  part 
of  i  181.  as  embracing  statutorr  law  of  a  general  nature  that  has  not  been  ex- 
pnwEy  repealed  or  superseded  by  subeequent  legislation  on  the  same  subject. 

The  amendment  of  ISIO  amended  last  sentence  so  as  to  require  payment  of  tax 
tor  first  year  of  business. 

The  amendment  of  191B  provided  that  the  tax  commission  instead  of  comptroller 
ahonld  fix  tax. 

Tbe  amendment  of  1917  fixed  the  minimum  tax  at  ten  dollars,  and  substituted 
"doing  bttslnees  tn  this  state"  for  "authorised  to  do  business  under  the  general 
corporation  law." 

Bcetioa  tvpereedea  L.  IMS,  oh.  MO. — This  section  supersedes  If  it  does  not  act- 
aally  repeal  ch.  240  of  the  Laws  of  1896.  Alsing  v.  New  England  Quartc  Co. 
UMl).  66  App.  Div.  473,  73  N.  Y.  Supp.  347,  affd.  <1903),  174  N.  Y.  636,  66  N.  E. 
1110.    The  act  is  repealed  by  this  chapter. 

■atue  of  tax. — The  distinction  between  license  taxes  and  taxes  upon  property 
la  lomMlmee  a  olose  one.    This  tax,  however,  though  measured  by  the  amount 
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of  capital  employed  within  the  state,  la  br  Ite  very  terms  &  Ucenae  tax.  la  tUa  It 
differs  trom  the  franchise  tax  Imposed  by  section  182.  It  supplements  the  license 
scheme  of  the  General  Corporation  Law,  and  Is  limited  to  corporations  authorized 
to  do  business  ander  that  law.  Its  enforcement  Is  not  left  to  the  ordinary  means 
devised  lor  the  collection  of  taxes,  but  the  forfeiture  of  the  right  to  sue  Is  the  pen- 
alty of  non-payment  The  transactions  of  interstate  commerce  are  not  subject  to 
such  reetrlctlons.  International  Text  Book  Co.  v.  Tone  (1917),  220  N.  T.  313,  319, 
115  N.  E.  914,  revg.  (1914),  162  App.  DlT.  930.  147  N.  Y.  Supp.  1117. 

Carryins  on  bnetneis  or  employing  MpitaL — A  foreign  corporation  malntalnins 
an  established  location  and  an  agent  la  New  York  city  and  keeping  funds  In  said 
city  to  enable  Its  agent  to  carry  on  his  operations,  la  "doing  business  within  the 
state."    Southern  Co.  v.  Wemple  (1890),  14  Fed.  24. 

A  foreign  corporation  whose  sole  bnslneeii  consists  In  selling  under  a  contract 
of  agency,  the  goods  of  another  corporation  In  foreign  countries,  using  its  prin- 
cipal office  in  this  state  for  receipt  and  transmission  of  orders,  does  not  employ 
capital  within  this  state.  People  ex  rel.  Dutilh-Smith  Co.  v.  Miller  (1904),  90  App. 
DIt.  646,  86  N.  Y.  Supp.  849. 

A  foreign  corporation  owning,  managing  and  renting  an  office  building  In  the 
city  of  New  York  is  liable  to  a  licraiee  and  franchise  tax  as  a  corporation  having 
capital  employed  within  the  state.  People  ex  rel.  Wall  v.  Hanover  St.  Realty  Co. 
(1906).  181  N.  Y.  328,  73  N.  E.  1102,  aflg.  (1904),  98  App.  DIv.  684,  90  N.  Y.  Supp.  766. 

A  foreign  corporation  which  employs  an  agent  in  the  dty  of  New  York  to  sell 
goods  under  orders,  which  are  addressed  to  the  corporation  at  its  principal  office. 
Is  not  "carrying  on  its  business"  within  the  state  and  is  not  required  to  pay  a 
license  fee.    Harvard  Co.  v.  Wlcht  (1904),  99  App.  Div.  607,  91  N.  Y.  Supp.  48. 

A  foreign  corporation,  whose  entire  assets  are  invested  In  the  stock  of  a  do- 
mestic corporation,  and  whose  sole  income  la  derived  from  the  dividends  which 
It  receives  upon  the  stock  of  the  domestic  corporation  held  by  It,  Is  not  wigaged 
In  doing  business  In  this  state,  and  is  therefore  not  subject  to  a  license  tax 
under  g  181  of  the  Tax  Law,  or  to  a  franchise  tax  under  this  section.  People 
ex  rel.  Edison  L^  «  P.  Install.  Co.  v.  Kelaey  (1906),  101  App.  Div.  206.91  N.  Y.  Supp. 
709. 

Where  a  foreign  corporation,  engaged  In  the  buelness  of  giving  InstnicUon  by 
correspondence,  has  no  place  of  buslnesB  wltbln  this  state  bat  agents  only,  whose 
sole  duty  la  to  solicit  pupils  whose  applications  for  membership  must  be  sent  to  the 
home  office  for  acceptance,  no  contracts  being  closed  here  and  no  instruction  given 
in  this  state,  the  subscribers  receiving  their  instruction  from  text  books,  papers 
and  letters  sent  from  the  home  office,  such  corporation  Is  engaged  In  Interstate 
commerce  and  Is  not  within  the  prohibition  of  this  section  against  the  bringing  of 
an  action  of  any  kind  by  a  foreign  corporation  unless  within  a  stated  period 
after  beginning  business  wltbln  the  state  the  prescribed  license  fee  is  paid.  Inter- 
national Text  Book  Co.  v.  Tone  (1917),  220  N.  Y.  313.  HE  N.  E.  914,  rerg.  (1914), 
162  App.  DIv,  930,  1*7  N,  Y.  Supp.  1117. 

See  also  cases  cited  under  i  132. 

Basil  of  tax;  capital  employed  withlii  state. — A  foreign  corporation  should  be 
assessed  for  the  purpose  of  the  license  fee  and  franchise  tax  upon  the  capital 
employed  by  It  within  the  state,  and  not  upon  the  amount  of  its  capitalisation. 
People  ei  rel.  Neamtth  ft  ConstanUne  Co.  v.  Miller  (1906),  105  App.  Div.  326,  94  N. 
Y.  Supp.  193. 

Where  a  foreign  corporation  with  a  capital  stock  of  $2,000,000,  all  of  which  has 
been  Issued,  employs  all  of  its  capital  amounting  to  $240,000,  in  this  state,  the 
comptroller  should  compute  the  amount  ol  the  license  fee  on  the  f240,000  ol 
capital  employed  In  the  state,  and  not  upon  the  f2,O0O,OOO  of  its  authorized  capital 
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ttoek.  People  ex  rel.  Consolidated  Ginseng  Co.  t.  Kelser  (1905),  106  App.  Dly. 
ITS,  93  N.  Y.  Supp.  369,  affd.  (1905),  182  N.  Y.  626,  74  N.  E.  1123. 

Tbe  tax  Imposed  on  foreign  corporations  doing  buBlneea  fn  tbls  state  by  this  sec- 
a<m.  as  amended  by  Laws  of  1906,  chapter  174,  Is  to  be  computed  on  tbe  par  ralue 
ot  their  capital  stock  employed  In  this  state.  As  the  organization  and  license  tax 
Imposed  on  corporations  by  sections  ISO  and  181  bad  an  origin  and  purpose  dis- 
tinct from  that  o(  the  franchise  tax  Imposed  by  section  182,  tbe  sections  tmpMing 
tbs  two  taxes  wilt  be  treated  as  though  they  had  remained  separate  statutes  and 
bad  not  been  brought  together  In  tbe  sUtutory  revision.  People  ex  rel.  BUlott- 
Flsher  Co.  t.  Sohmer  (1911),  148  App.  DIt.  614.  132  N.  Y.  Snpp.  789,  afld.  (1912), 
m  N.  Y.  634,  99  N.  E.  1116. 

TUne  at  patents. — For  the  purpose  of  fixing  the  license  and  franchise  tax  to 
be  paid  by  a  foreign  corporation,  the  comptroller  may  include  the  valne  of  cer- 
tifn  patents  under  which  the  corporation  Is  engaged  In  manufacturing,  and  in 
payment  for  which  It  has  Issued  a  portion  of  Its  capital  stock;  In  determining 
neh  TBlne,  the  comptroller  Is  Justified  In  concluding  that  they  were  worth  the 
par  nine  of  tbe  stock  issued  in  payment  therefor.  People  ex  rel.  Automatic 
Vending  Co.  t.  Kelsey  (1905),  101  App.  Dlv.  326,  91  N.  Y.  Supp.  965,  aftd.  (19061, 
ISl  N.  Y.  512,  78  N.  B.  1130. 

Tax  when  payable. — If  a  corporation  has  not  done  business  for  twelve  months, 
tbe  tax  is  payable  between  twelve  and  thirteen  months  after  it  shall  have  com- 
menced to  employ  capital  within  the  state.  People  ex  rel.  Dutilh-Smlth  Co.  v. 
UUler  (1904),  90  App.  Dlv.  646,  85  N.  Y.  Supp.  849. 

iDBoompliaBM  does  not  Invalidate  contracts. — Noncompliance  by  a  corporation 
with  tbe  requirements  of  this  section  does  not  render  a  contract  with  it  void, 
and  in  spite  of  such  noncompliance  tbe  corporation  may  maintain  an  action  on 
tbe  contract  In  tbe  Federal  courts.  Croton  Bridge  A  Mfg.  Co.' v.  American  Bridge 
(i).  (1907),  161  Fed.  871;  Klchmond  Cedar  Worke  v.  Buekner  (1910),  181  Fed.  424. 

Payment  before  action  inadent — The  fallnre  of  a  foreign  corporation  to  pay 
the  license  (ee  required  by  the  above  section,  when  due,  does  not  prevent  the 
maintenance  of  a  suit  In  the  courts  of  this  state  by  such  corporation,  if  at  the 
time  sach  suit  was  commenced  such  license  tee  had  been  paid.  Dunbarton  Flax 
Spinning  Co.  r.  Greenwich  ft  Johnsonvllle  Ry.  Co.  (1903),  87  App.  Dlv.  21,  83  N.  Y. 
Snpp.  1064. 

See  also  Emmerich  Co.  v.  Sloane  (1906).  108  App.  Dlv.  330,  96  N.  Y.  Snpp.  1129. 

Bosoompllanoe  Ii  matter  of  dcfenie.— The  provision  prohibiting  maint«iance  of 
action  by  foreign  corporations  In  the  courts  of  this  state  unless  license  fees  have 
been  paid  by  such  foreign  corporation,  Is  a  condition  subsequent  to  their  rights 
to  carry  on  business  within  the  state,  and  a  complaint  la  an  action  by  such  a 
corporation  Is  not  defective  for  failure  to  allege  a  compliance  with  this  section, 
noncompliance  being  a  matter  of  defense,  to  be  availed  of  by  answer.  Wood  ft 
Sellck  V.  Ball  (1907),  190  N.  Y.  217,  83  N.  E.  21,  afTg.  (190G),  114  App.  Dlv.  743, 
100  N.  Y.  Supp.  119. 

A  noncompliance  with  the  requirement  of  the  above  section  as  to  the  payment 
of  a  llcmse  fee  by  a  foreign  corporation  Is  a  matter  of  defense.  If  not  raised 
by  demurer  or  answer  the  effect  of  the  noncompliance  will  be  deemed  to  have 
been  waived.  ParmeleCo.  v.  Haas  (1902),  171  N.  Y.  679,  64  N.  E.  440fl  revg.  (1902), 
67  App.  Dlv.  467,  73  N.  Y.  Supp.  986. 

FUlore  to  pay  license  fees  as  a  defense  must  be  alleged  in  the  ansirer;  and 
Blnce  It  Is  the  duty  of  the  state  comptroller  to  fix  the  amount  of  such  license  fee 
and  Buch  fee  is  payable  within  thirty  days  after  being  so  returned  a  failure  to 
allege  that  the  amount  had  been  assessed  and  that  more  than  thirty  days  had 
slapnd  with   the  fee  unpaid   renders  the   defense  insufficient   and   demurrable. 
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KaUer  T.  J«wett  DramaUo  Go.  (1907),  190  N.  Y.  231,  83  N.  K  26,  affg.  (IBOB),  114 
App.  DlT.  420.  99  N.  Y.  Supp.  1122. 

An  objactlon  tbat  a  complaint  falls  to  allegs  compllancea  wltb  ttiia  section  mnat 
be  taken  either  bj  demurrer  or  anewer;  a  motion  for  nonault  on  anch  gronnd 
■boQld  be  dwUed.  WrUbt  ft  Co.  v.  Faulkner  (1906),  62  lilac.  100,  101  N.  Y.  8mpd. 
807. 

Proof  of  noncompliance  la  a  OMtteat  of  detenae  and  must  be  pleaded  and  proved 
br  tile  defendant  and  In  tliat  reapect  dlSera  foom  proof  of  compliance  with  aeetltm 
IG  of  the  Qeneral  Corporation  Law,  which  muat  be  made  by  the  plaintiff.  lianu- 
lactnrera'  Commercial  Co.  t.  BUti  (1909),  131  App.  DIt.  17,  115  N.  Y.  Snpp.  402. 

HeaeaiaT7  alleKatloni  of  defendant. — It  Is  not  defense  to  an  action  by  a  taniffl 
corporation  that  aach  cor[K>ratlon  has  neglected  to  pay  the  license  foe  required 
by  this  section,  unless  It  Is  also  alleged  that  the  corporation  is  a  itock  oorpora- 
Uon,  aa  this  section  applies  only  to  foreign  corporations,  required  to  be  Itoenaed 
under  |  16  of  the  (general  Corporation  Law.  Portland  Co.  t.  Hall  A  Orant  Con- 
etructlon  Co.  (190T),  121  App.  DIt.  770.  lOS  N.  Y.  Supp.  649. 

Sefenae  availabU  acaiBst  assiffuee. — Th«  defense  of  nonpayment  is  available 
against  the  assignee  of  a  lordgn  corporation;  the  asalgnee  has  no  greater  righla 
than  the  corporaUon  Itself.  Halsey  v.  Jewett  DramaUc  Co.  (1907),  ISO  N.  Y.  231, 
83  N.  E.  26.  affg.   (1S06),  114  App.  DIt.  420,  99  N.  Y.  Supp.  1122. 

Failure  to  pay  sTallable  only  by  aaswer. — Failure  to  allege  compliance  with  thla 
aectlon,  is  not  available  by  demurrer.  Chicago  Crayon  Co.  v.  Slattery  (1910),  68 
Misc.  148.  123  N.  Y.  Supp.  987. 

Effect  of  failure  to  pay. — A  foreign  corporaUon  may  maintain  a  eult  to  enjoin  the 
uae  of  its  trade  same  by  another,  although  It  has  not  procured  a  license  under 
section  16  of  the  Qeneral  Corporation  Law  or  paid  the  tax  required  by  section  181 
of  the  Tax  Law.  Hoevel  Sandblast  Machine  Co.  v.  Hoevel  (1916),  167  App.  DIt. 
648,  163  N.  Y.  Supp.  36. 

Where  in  an  action  for  goods  sold  and  delivered  to  a  foreign  corporation  doing 
business  in  this  state,  the  answer  pleads  two  counterclaims,  one  of  which  aroee 
out  of  the  contract  sued  on  and  the  other  did  not.  the  failure  of  the  defendant  to 
par  the  license  tax  required  by  this  section  Is  a  defenae  to  both  counterclaims. 
American  Ink  Co.  v.  RIegel  Sack  Co.  (1013),  79  Hlsc.  421,  140  N.  Y.  Supp.  107. 

Failure  ol  a  foreign  corporation  to  pay  the  lloease  fee  required  by  this  section 
Is  no  defenae  to  an  action  brought  by  said  corporation  upon  a  contract  not  made 
in  this  state.  International  Text-Book  Co.  t.  Connelly  (1910).  67  Hlsc.  489.  124 
N.  Y.  Supp.  603,  aSd.  (1910),  140  App.  Div.  939,  126  N.  Y.  Snpp.  1126,  aftd.  (1912), 
206  N.  Y.  188,  99  N.  E.  722,  42  L.  R.  A.  (N.  S.)  1115. 

§  182.  FrftnohiM  tax  on  oorporatiou. — For  the  privil^e  of  exercisiog  its 
corporate  franchises  in  this  state  every  domestic  corporation,  joint  stock 
company  or  association,  and  for  the  purpose  of  doing  business  in  this  state, 
every  foreign  corporation,  joint  stock  company  or  association,  shall  pay 
to  the  state  treasurer  annually,  in  advance,  an  annual  tax  to  be  computed 
upon  the  basis  of  the  amount  of  its  capital  stock,  employed  during  the  pre- 
ceding year  within  this  state,  and  upon  each  dollar  of  such  amount.  The 
measure  of  the  amount  of  capital  st^iok  employed  in  this  state  shall  be  such 
a  portion  of  the  issued  capital  stock  as  the  gross  assets  employed  in  any 
business  within  this  state  bear  to  the  gross  assets  wherever  employed  in 
business.  For  purposes  of  taxation,  the  capital  of  a  corporation  invested 
in  the  stock  of  another  corporation  shall  be  denned  to  be  assets  located 
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where  the  physical  property  represented  by  such  stock  is  located.  If  the 
dirideoda  upon  the  capital  stock  amount  to  six,  or  more  than  six  per  centum 
upon  the  par  value  of  the  capital  stock,  during  any  year  Ending  with  the 
tbir^-first  day  of  October,  the  tax  ahall  be  at  the  rate  of  one-quarter  of  a 
mill  for  each  one  per  centum  of  diridenda  made  or  declared  upon  the  par 
ralue  of  the  capital  stock  during  said  year.  If  such  dividend  or  dividends 
amount  to  less  than  six  per  centum  on  the  par  value  of  the  capital  stock, 
and 

(1)  The  assets  do  not  exceed  the  liabilities,  exclusive  of  capital  stock,  or 

(2)  The  average  price  at  which  such  stock  sold  during  said  year  did 
not  eqoal  or  exceed  its  par  value,  or 

(3)  If  no  dividend  was  declared. 

Then  each  dollar  of  the  amount  of  capital  stock  employed  in  this  state, 
determined  as  hereinbefore  provided,  shall  be  taxed  at  the  rate  of  three- 
fourths  of  one  mill.  If  such  dividend  or  dividends  amount  to  less  than  six 
per  centum  on  the  par  value  of  the  capital  stock,  and 

(1)  The  assets  exceed  the  liabilities,  exclusive  of  capital  stock,  by  an 
amount  equal  to  or  greater  than  the  par  value  of  the  capital  stock,  or 

(2)  The  averse  price  at  which  such  atock  sold  during  said  year  is 
equal  to  or  greater  than  the  par  value, 

Th^i  the  amount  of  capital  stock,  determined  as  hereinbefore  provided 
to  be  employed  in  this  state,  shall  be  taxed  at  the  rate  of  one  and  one-half 
miUa  on  each  dollar  of  the  valuation  of  the  capital  stock  employed  in  this 
state,  but  such  valuation  shall  not  be  lees  than 

(1)  The  par  value  of  such  atock, 

(2)  The  difference  between  t})e  asseta  and  liabilities,  exclusive  of  cap- 
ital stock, 

(3)  The  average  price  at  which  such  stock  sold  during  said  year. 

If  such  corporation,  joint  stock  company  or  association  shall  have  more 
than  one  kind  of  capital  stock,  and  upon  one  of  such  kinds  of  stock  a  divi- 
dend or  dividends  amounting  to  six  or  more  than  six  per  centum  upon  the 
pu-  value  thereon,  has  been  made  or  declared,  and  upon  the  other  no 
dividend  has  been  made  or  declared,  or  the  dividend  or  dividends  made 
or  declared  thereon  amount  to  less  than  six  per  centum  upon  the  par  value 
"wreof,  then  the  tax  ahall  be  at  the  rate  of  oue-quarter  of  a  mill  for  each 
""c  per  centum  of  dividends  made  or  declared  upon  the  capital  stock  upon 
"^  par  value  of  which  the  dividend  or  dividends  made  or  declared  amount 
">  lax  or  more  than  six  per  centum,  and  in  addition  thereto  a  tax  ^all  be 
™*rged  upon  the  capital  stock 

(1)  Upon  which  no  dividend  was  made  or  declared,  or 

(2)  Upon  which  the  dividend  or  dividends  made  or  declared  did  not 
^JiiOont  to  six  per  centum  upon  the  par  value, 

At  the  rate  as  hereinbefore  provided  for  the  taxation  of  capital  stock 
^90d.  which  no  dividend  was  made  or  declared,  or  upon  which  the  dividend 
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or  dividends  made  or  declared  did  not  amount  to  bix  per  centum  on  the 
par  Talue. 

All  corporations  not  taxable  under  the  preceding  paragraphs  of  this 
section  shall  be  taxed  in  an  amount  not  less  than  would  be  produced  by 
an  assessment  of  one  and  one-half  mills  on  each  one  dollar  of  the  actual 
value  of  its  capital  stock,  determined  to  be  employed  in  this  state  as  here- 
inbefore provided,  or  one  and  one-half  mills  upon  each  dollar  of  such 
capital  stock  at  the  average  price  at  which  said  stock  sold  during  the  said 
year.     {Amended  by  L.  1916,  eh,  333.) 

Sonroe. — Former  Tax  L,  (K  1896,  cb.  908)  |  182,  as  amended  by  L.  1897,  ch. 
369;  U  1901.  ch.  «8;  U  1906,  oh.  474;  L.  1907,  ch.  734;  originally  reTiaod  from 
L.  1830,  ch.  642,  t  3,  ae  amended  by  L.  1882.  cb.  3St.  and  L.  1890,  ch.  622. 

The  amendment  of  IBOl  Inserted  the  prorlao  la  relation  to  railroad  corporaUoss. 

The  amendment  of  I80S  materially  changed  the  method  of  asaeseing  the  tax, 
eepeciallr  on  corporatlone  the  stock  of  vhlch  sells  for  less  than  par  and  on  which 
no  dividends  are  declared.  The  tax  on  foreign  and  domestic  corporations  alike 
Is  now  asseosed  upon  such  a  proportion  of  the  lesned  capital  stock  as  ihe  essets 
within  the  state  bear  to  the  entire  assets.  The  decisions  shonld  be  considered 
In  the  light  of  the  section  as  amended. 

The  amendment  of  1016  omitted  the  words  "doing  bnslnees  or"  before  "exercising" 
In  Brat  line  of  section,  and  further  amended  the  section  so  as  to  apply  It  to  domestic 
corporations  exerdaino  corporate  franchUet  and  foreign  corporations  Ooing  l>%Mt- 
neai.  The  amendment  was  made  in  view  of  the  decision  of  the  court  of  appeals  In 
People  ex  rel.  Lehigh  and  N.  Y.  R.  R.  Co.  t.  Sohmer  (1916),  217  N.  Y.  443,  rerg. 
169  App.  DlT.  430,  164  N.  Y.  Supp.  10G3. 

Change  ol  lyitem  ai  to  corporations  declaring  leM  than  6  per  cent,  dividend. — 
As  enacted  in  1896,  it  changed  the  system  of  taxing  corporations  which  declare 
a  dividend  of  less  than  6  per  cent.  Theretofore  such  corporations  were  taxed 
one  and  one-half  mills  upon  each  dollar  of  the  appraised  capital  employed  within 
the  state.  Under  this  section  a  tax  of  one -and  one-hall  mills  is  imposed  upon 
BUch  portion  of  the  capital  stock  at  par  as  the  amount  of  capital  employed  within 
the  state  bears  to  the  entire  capital  of  the  corporation. 

A  francbiie  tax  Is  a  payment  to  the  state  for  the  privilege  of  doing  business  aa 
a  corporation  and  the  amount  of  buatneas  does  not  affect  the  amount  payable  to 
the  public  for  that  right.  New  York  Terminal  Co.  v.  Oaue  (1910),  139  App.  Dlv. 
347,  124  N.  Y.  Supp.  200,  atfd.  (1912),  204  N.  ¥.  612,  98  N.  B.  11. 

Act  oonstitiitional. — ^The  act  has  been  held  constitutional  under  the  state  and 
Federal  constitutions.  People  v.  Home  Ins.  Co.  (1883),  92  N.  Y.  328;  People  v. 
Equitable  Trast  Co.  of  New  London  (1884),  96  N.  Y.  387;  People  v.  Qold  fr  Stock 
Tel.  Co.  (1886),  98  N.  Y.  67;  People  ex  rel.  Southern  Cotton  Oil  Co.  v.  Wemple 
(18S2).  131  N.  Y.  64,  29  N.  B.  1002;  Home  Ins.  Co.  v.  New  York  (1S90).  134  U.  S. 
694,  699,  33  L.  ed.  1025,  10  Sup.  Ct  693;  Horn  Silver  Mining  Co.  v.  New  York  (1892), 
143  U.  8.  306,  313,  36  L.  ed.  164.  1!  Sup.  Ct.  403.  af(g.  (1887).  106  N.  Y.  76.  11  N.  E. 
166. 

Subject  to  certain  limitations  as  respects  interstate  and  foreign  commerce,  a 
state  may  Impose  such  conditions  upon  permitting  a  foreign  corporation  to  do 
business  within  its  limits  as  It  m^  Judge  expedient;  and  It  may  make  the  privi- 
lege dependent  upon  the  payment  of  a  specific  license  tax,  or  a  sum  proportioned 
to  the  amount  of  Its  capital  used  within  the  state;  there  is  no  purpose  In  the 
statute  to  distinguish  between  New  York  corporations  and  those  of  other  states, 
to  the  detriment  of  the  latter,  and  hence  does  not  deny  equal  protection  of  the 
Uw.    New  York  State  v.  Roberts  (1S98),  171  U.  S.  668,  43  L.  ed.  323,  19  Snp.  Ct.  E8, 
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ilg.  People  ex  nl.  Parke,  Dkvls  ft  Co.  v.  Roberts  (1S9G),  149  N.  Y.  SOS,  44  N.  E.  1127. 
Uk  of  tenu. — The  words  "cRpltal  stock"  refer  to  the  property  of  tbe  corpora- 
tfon  contilbuted  by  the  stockholders  or  otherwise  obtained  by  It  and  not  tbe  shares 
of  itock.  People  ex  rel.  Axe  ft  Tool  Co.  v.  RobertB  (1894),  82  Hun  313,  31  N.  Y. 
Snpp.  245,  affd.  (1S9E),  147  N.  Y.  699,  4S  N.  Et.  726;  People  ex  rel.  Tetragon  Co.  t. 
Sobmer  (1914),  162  App.  Biv.  433,  147  N.  Y.  Supp.  611,  aSd.  (19I&),  213  N.  Y.  702, 
108  N.  B.  HOB. 

By  the  term  "corporate  franchise  or  huslness,"  In  a  statute  taxing  such  fraa- 
chise.  Is  meant  tbe  right  or  prlvHege  of  being  a  corporation — that  Is,  of  doing 
business  In  a  corporate  capacity.  Home  Ins  Co.  t.  New  York  (1888),  134  U.  S.  G94, 
33  L.  ed.  1025.  10  Sup.  CL  593. 

What  are  dlTidendi. — ^A  stock  dividend,  held  within  meaning  of  term  unless 
It  appears  txom  the  record  that  It  did  not  constitute  proflts.  People  ex  rel.  Pall- 
man  Co.  T.  Glynn  (1909),  130  App.  Dlv.  332,  114  N.  Y.  Supp.  460,  alfd.  (1910),  198 
N.  Y.  606,  92  N.  E.  1097. 

Where  a  domestic  business  corporation  declared  a  stock  dividend  of  one  hundred 
per  cent,  th«eby  doubling  Its  capital  stock,  such  corporation  Is  liable  for  a  fran- 
chise tax,  under  section  1S2  of  the  Tax  Law.  aeesessed  upon  the  par  value  of  Its 
slock,  before  it  was  Increased  by  the  stock  dividend,  at  the  rate  of  one^uarter  of  a 
mill  for  each  per  cent,  of  dividend  declared  thereon,  and  Is  liable,  also  for  a  tax 
assessed  upon  the  stock  Issued  as  a  dividend  at  tbe  rate  of  threfrouarters  of  one 
mill  upon  the  amount  of  such  stock.  People  ex  rel.  E^mplre  State  Dairy  Co.  v. 
Bohmer  (1916),  218  N.  Y.  199,  112  N.  B.  75E. 

Where  a  stock  corporation,  formed  for  the  sole  purpose  of  "purchasing,  taking, 
holding  and  possessing  real  estate  and  buildings,  and  selling,  leasing  and  Inv 
proTlng  the  same,"  after  having  developed  and  disposed  of  all  its  real  estate  and 
bnlldings,  recelvlDg  payment  therefor  partly  In  cash  and  partly  In  purchase-money 
mortgagee,  and  distributed  the  casta  among  the  stocktaolders,  the  mere  collection 
ol  the  principal  and  Interest  of  the  mortgage  and  dlstrlbntlon  thereof  among  tbe 
stoekholden  did  not  constitute  the  distribution  of  dividends  from  the  business  of 
tlie  corporation,  within  the  meaning  of  section  182  of  the  Tax  Law,  and,  hence 
inch  payments  should  not  be  taxed.  People  ex  rel.  Rldgewood  Land  and  Improve- 
ment Co.  V.  Saxe  (1916),  174  App.  Dlv.  344,  160  N.  Y.  Supp.  762,  affd.  (1916).  219 
N.  Y.  137,  114  N.  E.  108O. 

k  corporation  formed  for  the  purpose  of  taking  title  to  undivided  interests  in 
certain  real  property  for  convenience  In  litigation,  held  to  have  been  engaged  in 
bmlnees  within  this  State,  within  the  meaning  of  this  section,  and  is  liable  tor 
the  payment  of  a  franchise  tax,  pursuant  to  the  provisions  of  said  section.  But  tbe 
moiieri  received  from  trustees  upon  the  sale  of  the  real  property  and  by  them 
ptld  to  ttae  corporation  and  by  it  distributed  to  the  stockholders,  constituted 
1  dUtrlbution  of  capital  and  not  the  payment  of  a  dividend.  People  ex  rel.  Tetra- 
nm  Co.  T.  aohmer  (1914).  162  App.  Dlv.  433,  14?  N.  Y.  Supp.  611,  affd.  (1915),  213 
N.  T.  702,  108  N.  E.  HOB. 

ObjesUon  of  unequal  or  double  taxation.— This  obJectI<;n  will  not  avail  to  defeat 
Uie  statute.  People  v.  Home  Ins.  Ck>.  (1892),  92  N.  Y.  328.  Tbe  tax  being  for 
Uie  exclusive  benefit  of  the  state.  It  does  not  Interfere  with  the  power  of  the  local 
uthorttles  to  tax  for  municipal  and  county  purposes.  People  ex  rel.  Eastern 
I'rwM.  Co.  V.  Comre.  of  Taxes  (1882),  26  Hun  446.  But  see  exemption  provided 
^J I  !02,  and  exemption  of  shares,  i  4.  subd.  16. 

"^e  property  of  sbarebolders  In  their  shares,  and  that  of  the  corporation  in  its 
<Wtal  stock,  are  distinct  property  interests,  and  may  both  be  taxed,  where  such 
*•  the  clear  intent.    New  Orleans  v.  Houston  (1888),  119  U.  8.  266.  30  L.  ed.  411,  7 
flop.  CL  198. 
Suit  of  tax^-Tlie  basis  of  tax  Is  the  capital  of  tbe  corporation  employed  within 
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the  stat^  and  not  the  whole  capital  ot  the  corporation.  People  v.  Hqnltable  Tnut 
Co.  at  Now  Londtw  <1883),  96  N.  Y.  387;  People  t.  Horn  Silver  Mining  Co.  (1887), 
105  N.  T.  ?<.  11  N.  B.  IBS,  attd.  <1889).  143  U.  S.  305.  36  L.  ed.  1S4,  12  Sup.  Ct  103; 
People  ez  rel.  Am.  Contracting,  etc.,  Co.  t.  Wemple  (1892),  129  N.  T.  BBS,  29 
N.  B.  812;  People  ex  r«l.  Seth  Thomas  Clock  C!o.  t.  Wempla  (1892),  133  N.  Y.  823, 
31  N.  m  238;  People  ex  rel.  Edlaon  El.  U.  Co.  t.  Campbell  (1893),  138  N.  Y.  B43,  34 
N.  E.  370,  20  L.  R.  A.  453;  People  ex  rel.  Edlaon  El.  LL  Co.  t.  Wemple  (1896),  14S 
N.  Y.  6S0,  43  N.  E.  ITS;  People  ex  rel.  Chicago  JnncUon.  etc.,  Co.  ▼.  Roberta  (1897), 
1&4  N.  Y.  1,  47  N.  E.  974;  People  ex  rel.  Lorena  Co.  t.  Morgan  (1900).  B6  App. 
Dlv.  265.  66  N,  Y.  Snpp.  823.  Average  amoont  ot  capital  should  be  taken  where  It 
varies  throughout  the  year.  People  ex  rel.  Brooklrn  B.  T.  Co.  r.  Morgan  (1901), 
67  App.  Dlv.  335,  68  N.  Y.  Supp.  21,  aSd.  (1901).  168  N.  T.  tit,  01  N.  E.  1132; 
People  ex  rel.  Uncoln  Truat  Co.  t.  Glynn  (1909),  132  App.  Dlv.  546,  116  N.  Y.  Supp. 
1078,  altd.    (1910).  198  N.  Y.  GOl,  92  N.  E.  1097. 

In  Imposing  a  franchise  tax  under  this  section  the  average  price  at  which  etock 
has  Bold  should  be  determined  by  the  dllTerent  salea  Irreapectlve  ot  the  amount 
sold  upcm  said  sales.  Certiorari  to  review  assessments  of  a  franchlae  tax  examined, 
and  held,  that  the  average  price  of  the  sale  of  stock  for  the  prevlons  year  was  lees 
than  par  and  that  the  assessment  should  be  at  thre^^narters  of  a  mill.  People 
ex  reL  Am.  Bank  Note  Co.  v.  Sohmer  (1913),  157  An-  Dlv.  1.  Ul  N.  Y.  Snpp.  63B, 
altd.  (1914),  210  N.  Y.  621,  104  N.  E.  1137. 

The  actual  and  not  the  par  value  of  the  capital  stock  employed  within  the  state 
Is  the  basis.  People  ex  rel.  N.  Y.  C.  ft  R.  R.  R.  R.  Co.  v.  Knight  (1903).  173  N.  T. 
2B6,  65  N.  E.  1102,  modf.  (1902),  76  App.  Dlv.  169,  77  N.  Y.  Snpp.  401;  People  ex  rel. 
N.  Y.  ft  East  River  Ferry  Co.  v.  Roberts  (1901),  168  N.  Y.  14,  60  N.  E.  1043;  People 
ex  rel.  Tetragon  Co.  v.  Sohmer  (1914),  162  App.  Dlv.  433,  147  N.  Y.  Snpp.  611,  aSd. 
(1915),  213  N.  Y.  702,  108  N.  E.  1105. 

The  provtslon  of  this  section,  requiring  payment  by  a  corporation  of  an  »inm»i 
tax  "to  be  computed  upon  the  basis  of  the  amount  of  Its  capital  stock  nnployed 
during  the  preceding  year  wltbiD  this  State"  should  sot  be  construed  as  requiring 
all  such  stock  to  be  employed  during  the  entire  year.  People  »x  rel.  HercaatUe 
Safe  Deposit  Co.  v.  Sohmer  (1913),  168  App.  Dlv.  110,  143  N.  Y.  Supp.  313,  altd. 
(1916),  217  N.  Y.  606.  Ill  N.  B.  1097. 

The  basts  of  aBBessment  by  the  state  comptroller  ot  corporations  which  have 
been  In  existence  leas  than  a  year  should  be  for  the  full  year  in  advance.  RepL 
of  Atty.  Oeal.  (1909)   378. 

Method  ot  taxing  stock  corporation  which  has  Increased  its  capital  stock  during 
the  tax  year,  see  People  ex  rel.  N.  Y.  G.  ft  H.  R.  R.  R.  Go.  v.  (Jaus  (1911),  200  N.  Y. 
328,  93  N.  B.  98S,  modfe.  (1910),  138  App.  Dlv.  934,  123  N.  Y.  Supp.  1136. 

A  domestic  corporation  Is  entitled  only  to  a  proportional  deduction  on  account 
of  Its  debts — not  a  deduction  from  the  gross  assets  of  the  caidtal  employed  within 
the  state  and  also  all  of  Its  debts.  People  ex  rel.  Hyde  ft  Sons  t.  Miller  (1904), 
90  App.  DiT.  699,  88  N.  Y.  Supp.  B22,  affd.  (1904),  179  N.  T.  B64,  71  N.  B.  1136. 

A  corporation  taxed  und^  this  section  Is  not  entitled  In  computing  the  basis 
tor  its  franchise  tax  to  deduct  from  Its  capital  the  amount  thereof  Invested  In 
mortgages  upon  which  the  recording  tax  has  bean  paid.  Kept,  of  Atty.  OenL 
(1908)  171. 

Proceeds  of  bonds  sold  to  carry  out  specific  Improvements  on  leased  property, 
held  cash  on  hand.  People  ez  rel.  B.  R.  T.  Co.  v.  Miller  (1903).  86  App.  Dlv.  178, 
83  N.  Y.  Supp.  96,  affd.  (1906),  ISl  N.  Y.  682,  74  N.  E.  1123. 

So  far  as  It  imposes  a  tax  upon  corporate  franchisee,  the  operation  ot  the  statute 
must  be  confined  to  domestic  corporations.  As  to  foreign  corporations  the  tax 
Is  Imposed  solely  upon  business.    People  v.  Equitable  Trust  Ck>.  of  Kew  London 
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(im),  96  N.  Y.  387;  People  ex  rel.  Am.  ContracUng.  etc..  Co.  v.  Wemple  (1892),  12> 

N.  7.  S6S,  29  N.  B.  812. 
Tbe  itatute  of  Mew  York  does  not  require  tbat  tlie  whole  bOBlnees  of  a  foretgn 

coiporatlon  aball  be  done  witbin  the  state  In  order. to  subject  it  to  the  taxing 

porer  of  the  state.  Horn  Silver  Mining  Cki.  v.  New  York  (1892).  143  U.  S.  SOE,  38  L. 
ed.  164.  12  Snp.  Ct.  403. 

The  qneetion  as  to  whether  a  foreign  corporation  does  buslnesB  in  thle  state 
BO  as  to  render  it  taxable  must  be  determined  from  tbe  actual  cbaracter  of  the 
busineas  carried  on  and  not  from  the  existence  of  any  unexercised  powers  re- 
Bured  to  it  by  ita  contracts;  for  the  material  question  is  whether  it  has,  In  fact, 
done  bnalness  within  the  state,  and  it  so,  what  was  ita  nature,  character  and 
extent,  and  not  whether  it  poeseeeeB  the  natural  or  contractual  right  to  carry  on 
such  hosloeaa.  People  t.  Amer.  Bell  Tel.  Co.  (1889).  117  N.  Y.  241,  22  N.  B.  1067, 
rerg.  (1888),  60  Hun  114,  3  N.  Y.  Swpp.  783. 

The  holding  by  a  foreign  corporation  of  the  stocks  of  other  corporations  whose 
pbyslcal  property  to  located  witbin  this  state  represents  the  employment  of  capital 
within  this  state  but  doea  not  constitute,  in  and  of  itself  the  doing  of  busineM 
within  tbe  state.    Opinion  of  Atty.  Oenl.  (1918),  9  State  Dept.  Rep.  414. 

There  must  be  some  property  or  buafnese  done  within  the  state  to  jnstlfy  a  tax 
by  the  state  comptroller  upon  a  domestic  corporation,  and  some  evidence  to  show 
how  mnch  capital  Is  employed.  Where  it  has  removed  its  business  without  tbe 
■Utte,  It  ie  error  to  tax  it  upon  Its  entire  capital  stock,  part  of  which  is  employed 
etoewhare,  and  if  it  has  no  property  or  boelnesa  within  the  state  there  is  no  basis 

on  which  to  compute  the  tax.    People  ex  rel.  Davls^olby  Co.  t.  Campbell  (1892), 

«  Han  148,  21  N.  Y.  8app.  7. 
Good-will  may  be  included  In  estimating  the  capital.    People  ex  rel.  Johnscm 

Co.  T.  Roberts  (1889),  159  N.  Y.  70,  G3  N.  B3.  686,  45  L.  R.  A.  126;  P«>ple  ex  reL 

Jwmeay  ft  BDmbam  Co.  t.  Roberts  (1899),  37  App.  DIt,  1.  66  N.  Y.  Supp.  317;  Peo- 
ple ex  rel.  Koecbl  ft  Co.  t.  Morgan  (1906).  96  App.  Div.  110,  88  N.  Y.  Supp.  1066, 

«fla.  (1906),  183  N.  Y.  674,  76  N.  E.  1106. 
Coprrlghta  owned  by  a  foreign  corporation  should  not  be  Included.    People  ex 

nL  A  J.  Johnson  Co.  t.  Roberts  (1899),  169  N.  Y.  TO,  63  N.  B.  686,  46  L.  R.  A.  126; 

inperseded  on  thto  point  by  People  ex  rel.  U.  8.  Aluminum  Printing  Plate  Co.  v. 

Knlgbt  (1901),  1T4  N.  Y.  475,  67  N.  B.  65,  63  L.  R.  A.  87,  revg.  (1901),  67  App.  DlT. 

133.  n  N.  Y.  Snpp.  745,  and  holding  that  patent  rlghU  may  be  inclnded  in  eett- 

Butflnc  the  capital. 
CnireDt  open  book  acconnti  due  from  non-residents  at  the  business  ofllcea  ot 

toniga  corporations  maintained  In  thto  state  constitute  capital  employed  within 

tl>«  state,  within  the  meaning  of  section  182  of  the  Tax  Iaw.  for  the  pnrpoee  ot 

umpnUng  a  franchise  tax.    People  ex  rel.  WllUame  Co.  t.  Sohmar  (1912),  161  App. 

DIt.  764,  137  N.  Y.  Supp.  23. 
In  sMessIng  a  franchise  tax  the  Ck>mptroller  may  consider  not  only  lands  paid 

tot  out  of  contributions  to  the  capital  stock,  but  also  portions  pnrcbased  with  the 

pnota  of  the  corporation,  for  surplus  devoted  to  such  purpose  to  part  of  the  c(u>itaL 

^P(e  ex  rel.  Coney  Island  Jockey  Clnb  v.  Sohmer  (1913),  166  App.  Div.  842,  140 

N.Y.  Supp.  507,  alfd.  (1914),  210  N.  Y.  649,  104  N.  E.  1137. 
Capital  loaned  to  non-residents  for  use  In  business  in  other  states  Is  not  em- 

PloTSd  in  business  within  thto  state  witbin  the  meaning  of  the  Tax  Law.    Rept. 

«Altr.  Genl.  (1W9)  357. 
^l*siB  ot  the  tax  where  divldenda  are  lesa  than  6  per  cent,  or  no  dividend  is  de- 

'^*ni.    See  People  ex  rel.  Colonial  Trust  Co.  v.  Morgan  (1900),  47  App.  Div.  128, 

fiN.T.  8nM>.  191,  affd.   (1900),  162  N.  Y.  654,  57  N.  E.  1121. 
Vbare  a  corporation  pays  more  than  6  per  cent  dividends  the  tax  is  to  be 

mwsed  upon  the  ba^  of  the  capital  employed  within  the  state.    Honey  invested 
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In  aecuritlea  entirely  dlBtinct  from  bnelneeB  transaetttd  by  tb«  corporation  Is 
not  capital  employed  within  the  state.  But  money  iUTeated  In  stocha  and  bonds 
of  a  kindred  corporation  or  of  some  corporation  whose  business  would  add  profit 
to  the  Investing  corporation  la  preaumptlTely  capital  employed  by  the  Investing 
corporation  within  the  state.  People  ex  rel.  Commercial  Cable  Co.  v.  Morgan 
(1904).  178  N.  T.  433,  70  N.  B.  967,  67  L.  R.  A.  960,  revg.  (1903),  86  App.  Dlv. 
677,  83  N.  Y.  Supp.  998. 

Baels  of  franchise  tax  of  a  foreign  corporation  Is  the  capital  employed  by  it 
In  the  state  and  not  the  capital  stock  so  employod.  A  foreign  corporation  may 
deduct  from  Its  capital  so  employed  only  the  amount  of  Its  Ind^tedness  within 
the  state.  People  ex  nl.  National  Enameling  A  Stamping  Co.  v.  Miller  (1906),  112 
App.  Dlv.  880,  88  N.  T.  Supp.  761. 

A  corporation  Is  not  exempt  from  the  payment  of  a  franchise  tax  on  the  ground 
that  all  of  Its  capital  was  employed  within  a  foreign  Jurisdiction  and  that  the 
amount  en^tleyed  within  this  state  Is  merely  a  part  of  the  company's  surplus. 
People  ex  rel.  Long  Dock  Mills  A  Elevator  r.  Wilson  (1907),  121  App.  Dlv.  376, 
106  N.  Y.  Supp.  1,  afTd.   (1908),  193  N.  Y.  671,  87  N.  E.  1125. 

Koney  merely  lavested  by  domestic  corporation  in  real  estate  and  non-negotiable 
municipal  bonds  is  not  to  be  Included  in  estimating  the  capital.  People  ex  rel. 
Union  Ferry  Co.  v.  Roberts  (1901),  66  App.  Dlv.  1E7,  72  N.  Y.  Supp.  BBO. 

Keal  estate  corporation. — A  corporation  composed  only  of  tenanta  In  common 
of  unimproved  city  real  estate  and  organized  solely  for  the  purpose  of  taking 
title  to  the  property,  so  as  to  raise  funds  by  mortgage  thereon  to  pay  past  due 
mortgages,  taxes  and  asseaementa  on  the  property,  and  hold  the  same  until  it  can 
be  sold  for  such  a  price  that  the  owners  thereof  may  obtain  something  for  tlieir 
Interest  therein,  is  not  liable  to  the  franchise  tax  Imposed  by  this  section,  since 
the  stock  of  such  corporation  is  not  capital  "employed  within  this  state"  within 
the  meaning  thereof.  People  ex  rel.  Ft  Geo.  Realty  Co.  v.  Miller  (1904),  179 
N.  Y.  49,  71  N.  B.  463,  revg.  (1904),  90  App.  Dlv.  S88,  66  N.  Y.  Supp.  420. 

But  a  corporation  organized  with  power  to  purchase,  sell  and  exchange  real 
estate,  and  to  erect  and  manage  buildings,  and  to  purchase  and  sell  mortgages 
and  the  stocks  and  bonds  of  other  corporations,  is  subject  to  a  franchise  tax. 
People  ex  rel.  Fourteenth  St.  Realty  Co.  v.  Kelsey  (1906).  110  App.  Dlv.  797,  97  N.  T. 
Supp.  197,  attd.  (1906),  184  N.  Y.  573,  77  N.  B.  1194. 

In  People  ex  rel.  Wall  and  Hanover  St.  Realty  Co.  v.  Miller  (1906).  181  N.  Y.  338, 
73  N.  E.  1102,  the  Ft  Geo.  Realty  Co.  case,  lupra,  was  limited  in  its  application 
to  the  facts  In  that  case,  and  a  corporation  whose  capital  was  invested  in  real  estate 
held  taxable.  Followed  in  People  ex  rel.  Vandervoorst  Realty  Co.  v.  Olynn  (1909), 
194  N.  Y.    387,  87  N.  E.  434,  affg.   (1908).  127  App.  Dlv.  933,  111  N.  Y.  Supp.  1139. 

Corporations  organised  for  the  purpose  of  buying,  selling,  leasing,  renting  and 
owning  real  estate,  and  of  erecting  buildings  or  other  structures  thereon,  are 
taxable.  There  is  nothing  in  the  statute  to  indicate  that  corporations  engaged  In 
buying  and  selling  real  estate  are  an  exception  to  the  general  rule.  Nor  is  such 
corporation  exempt  because  it  has  earned  no  dividends  and  has  "as  yet  derived 
no  benefit  or  advantage  from  its  capital."  People  ex  rel.  5th  Ave.  B.  Co.  v.  Wil- 
liams (1910),  198  N.  Y,  238,  91  N.  E.  638,  revg.  (1909),  136  App.  Dlv.  163,  130  N.  Y. 
Supp.  131;  People  ex  rel.  N.  Y.  M.  ft  N.  T.  Co.  v.  Gaus  (1910),  198  N.  Y.  250.  91 
N.  B.  634,  revg.  (1910),  137  App.  Div.  742,  122  N.  Y.  Supp.  736;  People  ex  rel. 
RtdgewDod  Land  and  Improvement  Co.  v.  Saxe  (1916),  174  App.  Dlv.  344,  160 
N.  Y,  Supp.  752.  affd.   (1916).  219  N.  Y.  637,  114  N.  B.  1080. 

Capital  stock  Invested  In  real  estate  did  not  necessarily  have  to  be  employed  In 
business  In  order  to  render  It  liable  to  taxation  under  this  section,  as  in  force 
October  31.  1906;  It  was  eufflclent  if  the  capital  stock  was  employed  at  all.  and  when 
represented  by  real  estate  owned  by  the  corporation  with  the  structures  thereon. 
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ncli  capital  stock  must  be  deemed  to  have  been  empl07ed  within  the  meaning 
at  Uuit  expression  In  thU  section  as  It  then  existed.  People  ex  rel.  Waclark  R. 
Co.  V.  Williams  (1910),  198  N.  Y.  64,  91  N.  B.  266,  28  L.  R.  A.  (N.  8.)  371,  revft 
(im).  134  App.  DlT.  83, 118  N.  Y.  Supp,  835. 

Aputment  bonse  oorporatlou, — A  domestic  corporation  which  owns  and  operates 
ao  apartment  house  situated  In  this  state  is  employing  Its  capital  within  the  state 
md  is  taxable  on  Its  franchise  under  this  section.  In  determining  the  ralne  of 
the  stock  the  real  rental  value  of  the  apartment  mar  be  considered,  although  such 
ipsrtments  are  leased  to  stockholders  in  the  company  at  a  rate  below  the  rental 
nliw  In  lien  of  dividends.  People  ex  re!.  Hubert  Apartment  Association  v.  Kelsey 
(IBM),  110  App.  Dlv.  617,  96  N.  Y.  Supp.  745,  alfd.  (190SJ,  184  N.  Y.  573,  77  N.  E. 
1194. 

A  domeitlo  eorporation  organized  to  Improve  the  breed  of  horses  and  to  hold  race 
meetings,  is  exercising  Its  franchise  and  doing  huslness  within  this  state  although 
It  beld  no  races  If  It  took  care  of  its  plant,  kept  Its  organisation  In  force,  main- 
(alaed  an  olllce  ts  this  state,  with  a  secretary  and  superintendent,  etc.,  and  rented 
part  of  Its  real  estate,  borrowed  money  and  paid  salaries  to  Its  employees.  It  Is 
immaterial  that  the  purchase  and  sale  of  real  estate  was  not  spsdfied  In  the 
utldea  of  incorporation  as  a  part  of  the  business,  tor  a  corporstion  Is  liable  for  a 
tsi  on  Its  capita)  employed  In  transactions  which  are  ultra  viret.  People  ex  rel. 
Coney  Island  Jockey  Club  v.  Sohmer  (1913),  IBB  App.  Dlv.  842,  140  N.  Y.  Supp. 
UT,  alld.  (1914),  210  N.  Y.  549,  104  N.  E.  1137. 

A  eoiporatlon  whlota  Is  engaged  In  operating  as  lessee  both  the  elevated  railroad 
■yittn  sad  the  snhway  system  In  Hew  York  elty  Is  subject  to  taxation  under  sec- 
tions 182  and  184  of  the  Tax  Law  upon  its  right  to  operate  the  subways  as  a 
corporation.  People  ex  rel.  Interborough  R.  T.  Co.  v.  Sohmer  (1913),  207  N.  Y. 
m.  100  N.  B.  813,  alfg.  (1912),  151  App.  Dlv.  911.  135  N.  y.  Supp.  I13B,  and  fol- 
lowing People  ex  rel,  Interborough  R,  T.  Co,  v,  Williams  (1910),  200  N.  Y.  93, 
13  N.  E.  505;  People  ex  rel.  Cornell  Steamboat  Co.  v.  Sohmer  (1912),  206  N,  Y. 
m, »  N.  E.  1115.    But  see  (1915),  237  U.  8,  276,  59  L.  ed.  951,  35  Sup.  Ct.  42, 

Kill  receivable  on  account  of  business  done  outside  of  the  state  with  parties 
outside  the  state  do  not  constitute  capital  employed  within  the  state.  People  ex 
nl.  Reea'  Sons  v.  Miller  (1904),  90  App.  Div.  691,  88  N.  Y.  Supp.  193. 

Tslie  ef  trademark  may  be  considered  in  estimating  the  value  of  the  capital 
stock  of  a  corporation.  People  ex  rel.  Spencerlan  Pen  Co.  v.  Keleey  (1905),  105 
App.  mv.  133,  93  N.  Y.  Supp.  971,  affd.  (1906),  186  N.  Y.  546,  77  N.  E.  1195. 

Holdlig  eorporation. — ^A  foreign  corporation  doing  business  In  this  state  and 
aetisg  SB  a  holding  corporation  of  the  capital  stock  of  conatltuents,  Is  subject 
to  s  franchise  tax  on  moneys  so  invested,  that  being  the  purpose  of  the  corpora- 
tioa  People  ex  rel.  Manhattan  Silk  Co.  v.  Miller  (190S).  125  App.  Dlv.  296.  109 
N.  T.  Snpp.  866,  aid.  (1910),  197  N,  Y.  B77,  91  N,  E.  1119. 

Capital  expended  on  leased  gronnd. — It  Is  Immaterial  that  the  capital  employed 
In  this  state  by  a  foreign  corporation  Is  expended  upon  leased  ground,  and  that 
Uie  stractnres  erected  thereon  may  become  the  property  of  the  owner  of  the 
Kronnd,  It  Is  nevertheless  capital  employed  within  this  elate  and  Is  subject  to  the 
nment  of  a  franchise  tax.  People  ex  rel.  Long  Dock  Mills  &  Elevator  v.  Wilson 
(1»07),  121  App.  Dlv,  376,  106  N.  Y.  Supp.  1,  affd.  (1908),  193  N.  Y.  671,  87  N.  E. 
1125. 

Tsoaat  land  owned  by  a  manufacturing  corporation  which  produced  no  revenue 
and  was  held  tor  sale  as  vIliHge  lots  is  not  employed  in  manufacturing;  such  land 
"nut  be  considered  as  assets  and  should  be  Included  as  capital  In  fixing  the 
amonnt  of  franchise  tax  payable  by  the  corporation.  People  ex  rel.  Steinway  A 
SoBsv  Kelsey  (190E),  108  App.  Dlv.  138,  96  N.  Y.  Supp.  42. 

The  rolling  itook  of  a  railroad  eorporation  except  that  used  exclusively  without 
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the  state  should  be  Included.  Tbe  stock  of  a  fonlgn  corporation  held  hy  a  do- 
mestic railroad  corporation  pledged  to  secure  bonds  of  tbe  railroad  corporation 
does  not  constitute  a  part  of  Its  capital  emplored  within  the  state;  nor  are  the 
amount  of  anticipated  dlvldenda,  bills  receivable  tor  expenditures  on  leased  lines 
and  the  value  of  coal  and  supplies  owned  by  tbe  corporation  without  the  state  to 
be  Included.  People  ex  rel.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.  v.  Knight  (1903),  173 
N.  Y.  265,  66  N.  B.  1102,  modi.   (1902).  75  App.  Dlv.  169,  77  N,  Y.  Supp.  401 

Foreign  oorporatlon  mutt  do  hndaeis  and  employ  capital. — The  courts  have  here- 
tofore decided  that  to  tax  a  foreign  corporation  under  L.  ISSO,  cb.  642,  two  con- 
curring conditions  were  necessary,  namely;  First,  that  the  corporation  shall  be 
doing  business  within  the  state;  and,  second,  employing  capital  within  the  state. 
People  ex  rel.  Harlan  ft  Hollingsworth  Co.  v.  Campbell  (1S93>,  139  N.  Y.  6S,  34 
N.  E.  763;  People  ex  rel.  Chicago  Junction,  etc.,  Co.  v.  Roberts  (1E97),  164  N.  Y.  1. 
47  N.  E.  974. 

A  foreign  Investment  company  renting  an  otBce  in  New  York,  having  a  staff  of 
employees  and  carrying  large  monthly  bank  balances  held  to  employ  capital  within, 
the  state.  People  ex  tel.  North  Am.  Co.  v.  Miller  (1904),  90  App.  Dlv.  560,  86  N.  Y. 
Supp.  388,  affd.   (1905),  182  N.  Y.  521.  74  N.  B.  1124. 

Domeitlo  corporations. — The  court  of  appeals  held  that  a  domestic  railroad  cor- 
poration, which  has  leased  Its  railroad  to  a  foreign  railroad  company,  hut  has  re- 
ceived no  rent  and  transacted  no  business  except  to  keep  alive  its  corporate  exist- 
ence by  the  election  of  Its  officers.  Is  not  liable  for  a  franchise  tax  for  transactins 
buslnees.  People  ex  rel.  Lehigh  and  New  York  R.  R.  Co.  v.  Sohmer  (1916),  217 
N.  y.  443,  112  N.  E.  181,  revg.  (1915).  169  App.  Dlv.  430,  154  N.  T.  Supp.  1063.  This 
decision  held  In  effect  that  a  domestic  company  must  transact  business.  The 
section  was  amended  In  1916  to  supersede  this  decision. 

Cannot  exceed  amount  of  capital  stock. — The  basis  of  a  tax  Imposed  on  the 
business  or  franchise  of  a  foreign  corporation  cannot  exceed  the  amount  of  the 
capital  stock  authorized  by  Its  charter.  People  ex  rel.  Advertising  C^.  v.  Roberts 
(1896),  4  App.  Dlv.  2SS,  39  N.  Y.  Supp.  448,  affd.  (1896),  161  N.  Y.  621.  46  N.  EL 
1134;  People  ex  rel.  International  Contracting  Co.  v.  Roberts  (1898),  27  App.  DIt, 
400,  60  N.  Y.  Supp.  302,  aJfd.  (1899),  158  N.  Y.  666,  52  N.  E.  1125, 

Effect  of  capital  being  Invested  in  exempt  property. — ^Tbe  tax  being  Imposed  upon 
franchises  and  not  upon  property,  the  fact  that  dividends,  a  portion  of  which 
are  derived  from  securities  exempt  from  taxation,  furnish  the  basis  for  comput- 
ing the  amount  of  the  tax,  does  not  Invalidate  the  statute.  Accordingly  It  has 
been  so  held  as  to  an  Investment  of  capital  In  United  States  securities.  People 
V.  Home  Ins.  Co.  (1883),  92  N.  Y.  328,  affd.  (1884),  119  U.  S.  129,  3D  L.  ed.  350,  S 
Sup.  Ct.  1386,  affd.  on  rearg.  (1894),  134  U.  3.  594,  33  U  ed.  1026,  10  Snp.  Ct.  693. 

In  People  ex  rel.  Edison  El.  Lt  Co.  v.  Campbell  (1893),  138  N.  Y.  543,  34  N.  B. 
370,  the  court  held  that  patent  rights  owned  by  a  domestic  corporation  were 
properly  estimated  as  a  part  of  Its  capital  employed  within  the  state.  See  also 
patent  right  case  ol  People  ex  rel.  Illuminating  Co.  v.  Wempie  (1891),  61  Hun  53, 
15  N.  Y.  Supp.  Til,  revd.  on  other  grounds  (1S92),  129  N.  Y.  6S4,  29  N.  E.  812. 

Bales  by  sample. — Sales  by  sample  made  within  the  state  do  not  constitute 
employing  capital  within  tbe  state.  People  ex  rel.  Seth  Thomas  Clock  Co.  v. 
Wempie  (1S92),  133  N.  Y.  323,  31  N.  E.  238;  People  ex  rel.  Washington  Mills 
Co.  V.  Roberts  (1896),  8  App.  Dlv.  201,  40  N.  Y.  Supp.  417,  affd.  (1896),  lEl  N.  Y.  619, 
45  N.  E.  1134;  People  ex  rel.  Smith  Co.  v.  Roberta  (1898),  27  App.  DIr.  456,  60  N. 
Y.  Supp.  366;  People  ex  rel.  Soda  Fountain  Co.  v.  Roberts  (1898),  29  App.  Dlv. 
686,  61  N.  Y.  Supp.  487,  revd.  (1899),  158  N.  Y.  168,  52  N.  E.  1104.  But  It  the  goods 
are  brought  within  the  state  before  sale,  the  capital  is  employed  here.  People  v. 
Horn  Stiver  Mining  Co.  (1SS7).  105  N.  Y.  76, 11  N.  E.  166,  affd.  (18S8).  143  U.  S.  306, 
36  L.  ed.  164,  12  Sup.  Ct  403;  People  ex  rel.  Parke,  Davis  ft  Co.  v.  Roberts  (1896), 
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11  Hnn  1&8,  36  N.  T.  Sapp.  388,  altd.  (18&6),  US  M.  Y.  608,  44  N.  E.  1127,  affd.  (1S99), 
171 V.  S.  658,  43  L.  ed.  323,  19  Sup.  Ct.  ES;  Pwple  ex  rel.  Soutbern  Cotton  Oil  Co.  y. 
Wemple  (1S92),  131  N.  Y.  64,  29  N.  BL  1002;  People  ex  rel.  Blacklnton  Co.  T.  Robert* 
(1M6),  4  App.  DlT.  388.  38  N.  Y.  Supp.  872,  affd.  (1897).  IBl  N.  Y.  652.  46  N.  E. 
ItU. 

Met  by  eommlulon  meToliant. — Sale  of  goods  I&  tbfa  state  b;  a  commlaBlon 
merchuit  at  a  price  fixed  by  a  foreign  corporation,  or  in  fulfillment  of  orders 
■pprcTcd  by  a  foreign  corporation,  do  not  constitute  "doing  busineas  within  the 
•Uta."  People  ex  rel.  Soutbern  Cotton  Oil  Co.  v.  Roberts  (1898),  25  App.  Dlv.  13,  48 
N.  Y.  Supp.  1028. 

MtliitilnlWK  «n  office. — ^A  corporation  whlcb  merely  maintniiui  as  office  within 
tlw  state  in  charge  of  an  agent,  for  the  convenience  of  the  corporation  and  It* 
pttnxu,  does  not  employ  capital  within  the  state.  The  <^ce  furniture  cannot 
fairly  be  conaidered  capltaL  People  ex  ret.  Harlan  ft  Holllngsworth  Co.  t.  Camp- 
b^  (1893),  139  N.  Y.  68,  34  N.  B.  7G3;  People  ex  rel.  Seth  Thomas  Clock  Co.  v. 
Wnnple  (1892),  133  N.  Y.  323,  31  N.  B.  238;  People  «x  rel.  Washington  HllU  Co. 
T.  Roberts  (1896),  8  App.  DIt.  201,  40  N.  Y.  Supp.  417,  affd.  (1896).  IGl  N.  Y. 
m,  4E  N.  B.  1134;  People  ex  rel.  Chicago  JnncUon,  etc.,  t.  Roberts  (1897),  164 
N.  Y.  1,  47  N.  E.  947;  People  ex  rel.  Kellogg  t.  Roberts  (1898),  30  App.  DIt.  IGO, 
El  N.  r.  Supp.  866;  People  ex  rel.  Smith  Co.  t.  Roberts  (1898),  27  App.  DIt.  4&6,  50 
N.  Y.  Sapp.  356. 

A  foreign  corporation,  maintaining  an  office  In  this  state  from  which  It  sella 
products  of  mlnee  sltoate  In  other  states  and  collects  the  proceeds  of  sales,  iB 
dtdng  business  here  within  the  meaning  of  this  section  and  Is  subject  to  a  tranr 
ehlte  tax.  People  ex  rel.  Union  Sulphur  Co.  t.  Qlynn  (1908),  12S  App.  DIt.  328, 
m  N.  Y.  Supp.  868. 

Where  oorporatlon  is  engaged  In  Interstate  eommcroe. — The  fact  that  a  corpora- 
tion Is  engaged  In  Interstate,  as  well  as  state,  commerce,  does  not  preclude  the 
Impwltlon  of  the  tax.  If  the  corporation  Is  doing  business  and  employing  capital 
within  the  state,  and  In  this  respect  there  Is  no  distinction  between  domestic  and 
foreign  corporations.  People  ex  rel.  Postal  Tel.  Co.  t.  Campbell  (1893),  70  Hun  E07, 
14  N.  Y.  Snpp.  208;  People  ex  rel.  Southern  Cotton  Oil  Co.  t.  Wemple  (1892), 
Ul  N.  Y.  64,  29  N.  E.  1002.  and  cases  dtad;  People  ex  rel.  Penn.  R.  R.  Co.  t. 
Weiiq>le  (1893),  138  N.  Y.  1.  33  N.  E.  720;  People  ex  rel.  Parke.  Davis  t  Co.  T. 
Bobarts  (1896),  91  Hun  168,  36  N.  Y.  Supp.  368,  aDd.  (1896),  149  N.  Y.  608,  44 
N.  E.  1127.  affd.  (1898),  171  U.  S.  6G8,  43  L.  ed.  323,  19  Sup.  Ct.  GS:  People  ex  rel. 
Kllpiteln  Co.  t.  Roberts  (1899),  36  App.  DIt.  697,  66  N.  Y.  Supp.  9G0,  affd.  (1901), 
167  N.  Y.  617,  60  M.  B.  1117.  A  cab  serTlce  maintained  by  an  tnteratate  railroad, 
bdd  subject  to  tax  on  the  capital  employed  In  the  service.  People  ex  rel.  Penn. 
R.  R.  Co.  T.  Knight  (1902),  171  N.  Y.  364,  64  N.  E.  152  affd.  (1904),  192  U.  S.  21,  48 
U  ed.  325,  24  Sup.  Ct  202,  revg.  (1901),  67  App.  DIt.  398,  73  N.  Y.  Supp.  790. 

In  assessing  the  tax  against  a  railroad  company,  the  company  Is  not  entitled 
to  be  credited  with  the  ayerage  amount  of  Its  rolllng.stock  employed  during  the 
rtar  outside  of  the  state,  but  onl;  with  such  amount  as  was  delusively  and 
cooUnuonsly  used  outside  the  state  during  that  time.  People  ex  rel.  N.  Y.  C.  * 
H.  R.  R,  R,  Co.  T.  Miller  (1903).  89  App.  DIt.  127.  84  N.  Y.  Supp.  1088.  affd. 
(1904),  177  N.  Y.  684.  69  N.  E.  1129.  affd.  (1906),  202  U.  S.  684,  50  L.  ed.  1166.  26 
Snp.  Ct  720. 

A  state  has  power  to  tax  all  property  having  a  situs  within  Its  limits  whether 
wiployed  In  Interatate  commerce  or  not.  Flcklen  t.  Taxing  District  (1891), 
UB  U.  8.  1.  36  L.  ed.  601.  12  Sup.  Ct.  810. 

There  is  nothing. In  the  United  States  Constitution  wblch  prOTents  a  state  from 
taxing  persona)  property  within  Ita  Jurisdiction  employed  In  Interatate  or  foreign 
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commerce.  Palace  Car  Co.  ▼.  PonnajlTania  (1891),  141  U.  8.  18,  36  L.  ed.  «3,  11 
Sup.  Gt.  8T6.. 

A  tax  lerled  onl7  upon  the  franctilBe  or  business  of  a  foreign  corporation  Is 
not  a  tax  on  Interstate  commerce.  Mining  Co.  t.  New  York  (1892),  14S  U.  S.  30E,  3S 
!>.  ed.  164,  13  Sup.  Ct.  403.  A  tax  upon  the  buainesB  of  an  express  company  done 
within  tbe  state  ts  not  a  tax  upon  interstate  commerce,  althougl)  the  company  la 
aiso  engaged  in  buslneaa  between  the  states.  Pacific  Bxpress  Co.  t.  Selbert  (1892), 
142  U.  8.  339,  36  U  ed.  1035,  12  Sup.  Ct.  3&0. 

The  cars  of  a  car  company  let  to  railroad  corporations,  and  employed  ex- 
clusively in  Interstate  commerce,  may  be  taxed  In  a  state,  and  the  tax  iqiportloned 
among  the  counties  of  the  state,  according  to  mileage  of  the  railroad  in  each 
county  and  levied  In  those  counties.  Palace  Car  Co.  v.  Hayward  (1S91),  141  TT.  S. 
36,  35  L.  ed.  613,  II  Sup.  Ct  876. 

Althodgh  the  property  ot  a  telegraph  company  situated  within  a  state  may  be 
taxed  therein,  as  all  other  property  is  taxed,  its  bnainess  of  an  interstate  char- 
acter cannot  be  taxed.  Leloup  v,  Mobile  (1888),  127  U.  B.  640,  32  U  ed.  8X1,  8  So. 
Ct  1380. 

Where  a  general  tax  la  laid  on  all  property  alike,  It  cannot  be  eonstmed  as  a 
duty  on  exports  when  falling  npon  goods  not  then  Intended  for  exportation  thongh 
they  should  happen  to  be  exported  afterward.  The  taxing  of  goods  coming  from 
other  states,  ae  such,  or  by  reason  of  their  so  coming,  would  be  a  regulation  of 
interstate  commerce;  but  if,  after  their  arrival,  they  are  subjected  to  a  general 
tax  on  all  property  alike,  this  does  not  constitute  such  a  regulation.  Brown  t. 
Houston  (188B),  114  U.  8.  633,  29  U  ed.  257,  5  Sup.  Ct  1091. 

Steamboats  plying  between  Buffalo  and  ports  on  the  Great  Lakes,  held  not 
capital  employed  within  the  state.  People  ex  rel.  Lackawanna  Transportation  Co. 
v.  Knight   (1902),  7G  App.  Div.  164,   77  N.  Y.  8app.  398. 

A  state  may  tax  its  own  corporations  for  all  their  property  within  the  state 
during  the  tax  year,  even  If  every  Item  of  that  property  should  be  taken  succes- 
sively Into  another  state  for  a  day,  week,  or  six  months,  and  then  brongtat  back; 
so  held  ot  the  rolling  atoch  of  a  railroad.  N.  T.  C.  R.  R.  v.  Miller  (1906),  202 
U.  S.  584,  50  L.  ed.  1155,  2S  Sup.  Ct  720,  alfg.  (1904),  177  N.  Y.  584,  69  M.  B.  1129. 

When  a  corporation  operating  floating  elevators  in  New  York  bay,  at  times 
renting  the  use  ot  them  in  New  Jersey  waters  and  at  other  times  In  New  York 
waters,  la  engaged  in  business  in  this  state  and  is  subject  to  the  tax  to  be  com- 
puted upon  the  capital  employed  within  the  state.  People  ex  rel.  International 
Elevator  Co.  v.  Roberta  (1906),  116  App.  Dlv.  30,  101  N.  Y.  Supp.  184. 

A  foreign  corporation  la  aubject  to  a  tax  based  upon  the  amount  of  capital 
stock  employed  within  this  state,  notwlthatandtng  that  the  capital  stock  la  used 
in  a  business  which  In  its  nature  is  Interstate  commerce.  People  ex  rel.  Union 
Sulphur  Co.  V.  Glynn  (1908),  125  App.  Dlv.  32S,  109  N.  Y.  Supp.  868. 

The  state  of  origin  remains  the  permanent  situs  ot  personal  property  notwith- 
standing occasional  excursions  to  foreign  parts,  and  a  state  may  tax  Its  own 
corporations  for  all  of  their  property  In  the  state  during  the  year  even  If  every 
item  should  be  taken  into  another  state  for  a  period  and  then  brought  back.  N. 
Y.  Cent.  R.  R.  Co.  v.  Miller  (1906).  202  U.  S.  584,  50  L  ed.  1155,  20  Sup.  Gt  720, 
ciUng  Ayer  and  Lord  Co.  v.  Kentucky  (1906),  203  U.  S.  409,  50  L.  ed.  1082,  26  Sup. 
Ct.  679;  Union  Refrigerator  Transit  Co.  v.  Kentucky  (1905),  198  U,  S.  194,  26  L. 
ed.  36,  50  Sup.  Ct.  160. 

Stock  and  bends. — Stock  of  a  foreign  corporation  organized  and  situated  without 
the  state,  acquired  by  a  domestic  corporation  in  exchange  for  patent  rights.  Is 
not  taxable  as  capital  employed  within  the  state.  People  ex  rel.  Edison  Electric 
Light  Co.  V.  Campbell  (1893).  138  N.  Y.  643,  34  N.  E.  370;  People  ex  rel.  Edison  Elec- 
tric Li^t  Co.  V.  Wfinple  (1896),  148  K.  Y.  690,  43  N.  B.  176,  revg.  (1892),  63  Hun 
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444, 18  N.  T.  Supp.  511.  Stock  of  ■  domoBtlc  corporation  organized  and  doing  buel- 
DWB  In  this  state,  aCQUlred  by  ■  domestic  corporation  In  exchange  tor  patent  rights. 
Is  taxBlile  as  capital  employed  within  the  state.  People  ex  rel.  Eldlson  Electric 
Uxht  Co.  T.  Campbell  (1893).  138  N.  Y.  643,  U  N.  B.  37l>.  Bonds  of  a  lorelgn  coi^ 
pontUoD,  It  seems,  acquired  by  a  domestic  corporation  In  exchange  for  patent  are 
tuable  SB  capital  employed  within  the  state.  Id.  Such  bonds  are  presumably  held 
at  Its  office  In  this  state,  and  such  bonds,  as  well  as  all  cboees  In  action,  unless  kept, 
anployed,  or  nsed  outside  of  the  state,  hare  their  situs  at  the  domicile  of  the  owner. 
Id.  Bnt  a  foreign  corjHiratlon  whose  capital  1«  wholly  Invested  In  the  stock  and 
bonds  ol  an  Independent  foreign  coritoratlon  doing  bntlnees  wholly  out  of  the  state 
ud  whose  Income  Is  derived  from  such  Investment,  Is  not  taxable  on  capital  em- 
plored  within  the  state  because  It  maintains  an  office  In  New  York,  has  a  bank 
ueoont  there  and  malls  checks  to  Its  stockholders  In  the  state.  People  ex  rel, 
Chfcago  Junction,  etc.,  Co.  v.  RoberU  (1897),  1G4  N.  Y.  1,  47  N.  B.  974.  revg. 
(U96),  90  Hun  474,  37  N.  Y.  Supp.  968.  The  profits  or  surplus  earnings  of  a 
foreign  corporation  are  not  taxable  as  capital  employed  within  the  stat«.    Id. 

A  bond  and  mortgage  company  of  another  state,  which  maintains  an  irfBce  In 
tlili  state,  together  with  a  stock  of  securities  which  it  otters  for  sale  and  de- 
posltfl  the  proceeds  of  such  sales  In  a  New  York  bank,  which  proceeds  are  sub- 
nquently  sent  out  of  the  state  to  be  reinvested,  1>  subjected  to  taxation  on  Its 
apltal  employed  within  the  state,  which  Is  represented  by  Its  bank  account,  the 
UDOunt  paid  for  salaries  and  rentals,  and  the  securities  through  which  It  tran»> 
tcts  boalnesB,  less  what  may  be  deraaed  income.  People  ex  rel.  N.  B.  Loan  Co. 
T.  Roberts  (1898),  26  App.  Dlv.  16,  49  N.  Y.  Supp.  10,  altd.  (1S98),  166  N.  Y.  688, 
M  N.  B.  1120. 

Stocks  of  foreign  corporations  purchased  by  a  domestic  railroad  corporation  by 
the  IttQe  of  bonds,  the  stocks  being  pledged  to  a  trust  company  in  this  state 
u  collateral  security  for  their  payment  Is  not  part  of  Its  capital  employed  here. 
People  ex  reL  N.  Y.  C.  A  H.  K.  R.  R-  Co.  v.  Knight  (1903),  17B  N.  Y.  Z5B.  66  N.  B. 
1101 

lavcftment  of  snrpln*  by  foreign  oorporation. — The  sorplus  of  a  foreign  corpo- 
ration merely  Invested  In  real  estate  within  the  atat^  but.  not  actively  employed 
tn  Its  ordinary  buelness,  la  not  capital  stock  employed  within  the  state.  People 
eirel.  Singer  Mfg.  Co.  v.  Wemple  (1896),  IBO  N.  Y.  46.  44  N.  B.  787,  aJfg.  (1894), 
18  Hun  63,  68,  29  N.  Y.  Supp.  92.  The  decision  even  goes  further  and  suggests 
ibat  If  the  coital  were  so  Invested,  It  would  not  be  taxable.  The  above  case  Is 
followed  in  People  ex  rel.  U.  V.  Copper  Co.  v.  RoberU  (1898),  166  N.  Y.  586,  61  N.  E. 
»S,  revg.  (1898),  26  App.  Dlv.  89,  48  N.  Y.  Supp.  881,  the  court  holding  that  stock 
■nd  bonda  purchased  by  a  domestic  corporation,  with  Its  surplus,  which  it  might 
bin  distributed  as  dividends,  were  not  taxable. 

Capital  Invested  In  nnprodvotlve  property. — ^A  domestic  corporation  whose  en- 
tire capital  was  invested  In  an  island,  consisting  of  unimproved  swamp  land.  Is 
not  taxable.  People  «x  rel.  Hydraulic  Co.  v.  Roberts  (1898),  30  App.  Dlv.  180, 
61  N.  y.  Supp.  771,  altd.  (1898),  167  N.  Y.  676,  51  N.  E.  1093.  And  the  court  cites 
People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple  (1896),  150  N,  Y.  46,  44  N.  E.  787.  stating 
tbat  sQcb  case  held  that,  as  to  a  foreign  corporation,  money  invested  in  real  estate 
bere,  whether  capital  or  surplus,  was  not  taxable.  If  the  real  estate  is  not  employed 
to  Its  ordinary  busineea. 

Spcdal  partnership. — A  foreign  corporation  employs  its  capital  In  this  state 
IC  it  becomes  a  special  partner  in  a  limited  partnership.  People  ex  rel.  Badlache 
Anllln  A  Soda  Fabrik  v.  Roberts  (1S97),  152  N.  Y.  B9,  46  N.  E.  161. 

Capital  deposited  or  Invested  in  another  state. — It  seems  that  the  capital  of  a 
nrety  company  deposited  as  securities  In  other  states  tor  those  doing  business 
*lUi  It  in  those  states  Is  not  emidoyed  without  the  state  so  as  to  exempt  it  from 
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taxation  her«.  People  ex  rel.  Am.  Surety  Co.  t.  Campbell  (1893),  64  Hon  417,  19 
N.  Y.  Supp.  662. 

Capital  of  a  domeatlc  corporation  Invested  In  real  eatate  In  anotber  etate,  and 
tn  United  States  tiond*  deposited  under  a  deed  of  tmst,  In  another  state,  and 
with  a  finance  minister  In  a  foreign  countrr,  to  enable  the  eorporatlon  to  cany 
on  Its  business  In  such  states  and  country, — held,  not  to  be  capital  employed 
within  this  state,  although  the  Income  of  the  bonds  was  received  and  used  In 
New  York  and  all  the  property  was  subject  to  the  claims  of  all  creditors.  Peofde 
•X  rel.  Am.  Surety  Co.  v.  Campbell  (1S93),  74  Hun  101,  26  N.  T.  Snpp.  462,  affd. 
(1894),  143  N.  Y.  626,  37  N.  E.  827. 

Taxi  how  oompnted. — ^Tha  tax  la  to  be  computed  upon  the  baals  of  dividends 
made  and  declared  upon  the  capital  stock  of  the  corporation — not  upon  dividends 
earned  within  the  state,  and  ^portioned  upon  capital  employed  within  the  state. 
People  V.  Equitable  Trust  Co.  (1SS4),  96  N.  Y.  387;  People  v.  Horn  Silver  Mining 
Co.  (18S7),  106  N.  Y.  76,  11  N.  B.  156;  People  ex  rel.  Kew  England  D.  Heat  ft 
Wool  Co.  V.  Roberts  (1898),  166  N.  Y.  408,  416,  60  N.  E.  63,  41  L.  R.  A.  228.  Nor 
upon  dividends  declared  upon  capital  not  Invested  In  exempt  property.  People  v. 
Home  Ins.  Co.  (1883),  92  N.  Y.  328,  aftd.  (1886),  119  U.  8.  129.  30  L.  ed.  360,  8  Sop. 
Ct.  1385,  affd.  on  rearg.  (1890).  134  U.  S.  694,  33  L.  ed.  10Z6,  10  Sap.  CL  693.  Belnc 
computed  npon  the  baals  of  the  dividends  declared,  the  tax  Is  dependent  upon  the 
business  prosperity  of  the  corporation  and  not  npon  the  value  of  the  corporate 
property.  People  ex  rel.  Staten  Island  Rapid  Transit  Co.  v.  Roberta  (1896),  4  Ap)^ 
DIV.  334,  38  N.  Y.   Snpp.  724. 

Freportlonate  aiicssment. — A  corporation  can  only  be  assessed  proportionately 
for  the  time  It  baa  actually  been  engaged  In  business.  People  ex  rel.  Fort  Oeorge 
Realty  Co.  t.  Miller  (1904),  90  App.  Dlv.  688.  84  N.  Y.  Supp.  420,  following  People 
ex  rel.  Mutual  Trust  Co.  v.  Miller  (1903),  177  N.  Y.  61,  69  N.  E.  124.  The  abore 
was  reversed  on  another  point  (1904),  179  N.  Y.  49,  71  N.  E.  463. 

Limitation  of  aotleni. — As  to  when  Statute  of  Limitations  begins  to  run  against 
a  tax  assessed  by  the  comptroller,  see  People  ex  rel.  N.  Y.,  L.  ft  I.  Co.  v.  Roberta 
(1898),  157  N.  Y.  70.  61  N.  E.  437;  superseded  by  |  207,  post. 

Payment  of  tax  by  miitake  aaaesBed  against  lessor.  Lessee  cannot  review  aasess- 
ment,  although  he  paid  tax.  no  fraud  being  suggested.  Matter  of  Lehigh  Valley 
R.  R.  Co.  V.  Sohmer  (1916),  174  App.  Dlv.  738. 161  N.  Y.  Snpp.  657. 

When  franohlie  taxes  levied  daring  reeelvenhip  oonstltnte  a  Uen. — The  prop- 
erty of  a  corporation  exercising  a  franchise  was  sold  to  plaintiff  on  foreclosure, 
subject  to  all  taxes  which  might  be  llena  thereon.  The  property  was  operated 
prevloue  to  the  sale  by  a  receiver  pendente  lite  appointed  In  the  foreclosure  action; 
during  this  period  franchise  taxes,  for  the  privilege  of  doing  business  or  exer- 
cising its  corporate  franchises,  were  levied  upon  the  corporation  by  the  Comptroller 
of  the  state  under  this  section.  It  was  held,  that  such  taxes  eonstitnted  llena 
upon  the  property  paramount  to  all  prior  incumbrances,  and  that  plaintiff  took 
the  corporate  property  subject  to  these  liens,  and.  In  effect,  thereby  agreed  that 
the  property  was,  primarily,  liable  for  their  payment.  New  York  Tennlnal  Co.  v. 
Oaus  (1912),  204  N.  Y.  612,  98  N.  E.  11,  affg.  (1910),  139  App.  Dlv.  347,  124  N.  T. 
Supp.  200. 

§  183.  Certain  oorporfttions  exempt  from  tax  oa  oapital  itook. — Banka, 
savings  banks,  institutions  for  saving,  title  ^aranty,  insurance  or  surety 
corporations,  every  trust  company  incorporated,  organized  or  formed, 
under,  by  or  pursuant  to  a  law  of  this  state,  and  any  company  author- 
ized to  do  a  trust  company  business,  solely  or  in  connection  with  any 
other  business,  under  a  general  or  q>eGial  law  of  this  state,  laundering 
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corporations,  manufacturing  corporations  to  the  extent  only  of  the  capi- 
tal actually  employed  in  this  state  in  manufacturing,  and  in  the  sale  of 
the  product  of  such  manufacturing,  mining  corporations  wholly  engaged 
in  mining  ores  within  this  state,  agricultural  and  horticultural  societies 
or  associations,  and  corporations,  joint-stock  companies  or  associations 
owning  or  operating  elevated  railroads  or  surface  railroads  not  operated 
by  Bteam,  or  formed  for  supplying  water  or  gas  for  electric  or  steam 
heating,  lighting  or  power  purposes,  and  liable  to  a  tax  under  sections 
one  hundred  and  eigh^-five  and  one  hundred  and  eighty-six  i>f  this 
chapter,  shall  be  exempt  from  the  payment  of  the  taxes  prescribed  by 
section  one  hundred  and  eighty-two  of  this  chapter.  But  such  a  launder- 
ing, manufacturing  or  mining  corporation  shall  not  be  exempted  from 
the  payment  of  such  tas,  unless  at  least  forty  per  centum  of  the  capital 
Btock  of  such  corporation  is  invested  in  property  in  this  state  and  used  by 
it  in  its  laundering,  manufacturing  or  mining  business  in  this  state. 

Source. — Former  Tax  L^  (L.  1898,  cb.  908)  J  183,  as  amended  bj  L.  1897,  cb.  785; 
L.  1901,  cb.  558;  L.  190C,  ch.  AH;  originally  revised  from  L.  1880,  cb.  642.  f  3, 
u  amended  by  L.  1881,  ch.  361;  I..  1890,  cb.  522. 
The  emeudmeut  of  1901  added  the  last  aentence. 

Change  In  Uw.— This  section  Is  derived  from  L.  1881,  ch.  361,  f  3,  as  amended 
by  L.  1S90,  ch.  622.  Prior  to  the  revision  of  1896  a  corporation  was  not  exempt 
unless  "wholly  engaged"  in  manufacturing  nithin  the  state,  if  any  portion  of  tUe 
capital  employed  wltbin  the  state  was  employed  In  general  buslneaa,  the  entire 
capital  employed  within  the  state  was  subject  to  assessment,  altbough  by  far  the 
larger  portion  was  employed  in  manufacturing.  The  court  of  appeals  recognised 
the  barebnesB  of  this  Inevitable  construction  In  People  ex  rel.  Western  Electric 
Co.  T.  Campbell  (1895),  145  N.  Y.  587,  40  N.  B.  Rep.  238,  affg.  80  Hun  466,  30  N. 
Y.  Sapp.  472,  and  suggested  that  "It  was  a  subject  to  be  brought  to  tbe  attention 
of  the  legislature."  Section  183  accordingly  exempts  a  manufacturing  corporation 
'to  tbe  extent  only  of  tbe  capital  actually  employed  In  tbla  state." 

KanDfactnring'  oorporatiani. — A  corporation  for  manufacturing  and  supplying 
gas  was  held  to  be  a  manufacturing  corporation  before  the  amendment  of  tbe  act 
of  IgSO,  establishing  an  Independent  system  for  the  taxation  of  such  corporations. 
Nassau  Qes-Ught  Co.  v.  City  of  Brooklyn  (1882),  89  N.  Y.  409,  aJIg.  (1881),  26 
Hun  667. 

A  corporation  engaged  in  tumisblng  electricity  for  light  and  power  was  also 
prior  to  tbe  amendment  of  1883,  held  to  be  exempt  as  a  manufacturing  corpora- 
tion. People  ex  rel.  Brush  Electric  Co.  v.  Wemple  (1892),  129  N.  Y.  543,  29  N.  B. 
SOS;  People  ex  rel.  Edison  Itlumtnatlng  Co.  v.  Wemple  (1892),  129  N.  Y.  664, 
M  N.  E.  812,  revg.  (1892),  61  Hun  53,  15  N.  Y.  Supp.  711;  People  ex  rel.  Bdleon 
Elertrlc  Light  Co.  v.  Campbell  (189B),  88  Hun  627,  34  N.  Y.  Supp.  711. 

A  corporation  engaged  In  manufacturing  beer  in  New  York  and  New  Jersey, 
wblch  ahlps  Ite  beer  from  New  Jersey,  bnt  keeps  an  agent  In  New  Y'ork  and 
Brooklyn,  tbe  moneys  collected  by  the  agent  being  deposited  in  a  Brooklyn  bank, 
vlth  a  dally  average  of  about  t500.  Is  not  doing  a  business  other  than  manufactur- 
ing within  the  etate,  although  It  also  keeps  a  place  in  the  state  where  goods  are 
t«Dpomrll7  stored.  People  ex  rel.  Brewing  Co.  v.  Roberts  (1897),  22  App.  Dlv. 
!M.  47  N.  Y.  Supp.  949. 

A  corporation  engaged  in  the  production  of  kindling  wood  and  preparing  tbe 
■ame  lor  tbe  market  is  a  manufacturing  corporation  exempt  from  the  franchise 
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tax.  People  ei  rel  Standard  Wood  Co.  r.  Roberts  (1897),  10  App.  DIt.  G14.  47  N.  T. 
SuDp.  122. 

A  corporation  wtalch  mixes  paints  In  definite  proportlona  la  a  mannfaetarlns 
corporation.  People  ex  rel.  Devoe  v.  Roberts  (1900),  Gl  App.  Dlv.  77,  64  N.  Y.  Snpp. 
494. 

The  putting  togettaer  tbe  parta  of  a  fountain  pen  by  expert  workmen,  held 
manufacturing,  In  People  ex  rel.  Waterman  Co.  t.  Morgan  (1900),  48  App.  DIt. 
395,  63  N.  Y.  Bupp.  76. 

A  corporation  whose  sole  business  Is  that  of  manufacturing,  under  a  patent 
process,  linings  composed  of  lead,  brick  and  cement  for  use  in  wood  palp  digesters 
Is  a  manufacturing  corporation  within  tbe  meaning  of  this  section.  People  ex  leL 
Digester  Ca  v.  Knight  (1901).  67  App.  Dlv.  36G,  73  N.  Y.  Supp.  743. 

The  rental  at  an  oSlce  and  the  value  of  oOlce  furniture  of  a  manufacturing 
corporation  are  not  to  be  deemed  taxable,  the  possession  of  an  office  and  office 
furniture  being  a  mere  Incident  to  its  buslneea.  People  ex  rel.  Standard  Wood 
Co.  V.  Roberts   (1897).  20  App.  Dlv.  514.  47  N.  Y.  Supp.  122. 

Tbe  making  of  a  paving  compound  Is  manufacturing.  People  ex  rel.  Paving  Co. 
r.  Knight  (1904),  99  App.  Dlv.  62,  90  N.  Y.  Supp.  G37. 

Honmanufsotnring  corporations. — The  business  of  owning  and  leasing  to  others 
patents  for  lighting,  heating  and  furnishing  motive  power  by  electricity  Is  not  a 
manufacturing  buslnees  within  the  meaning  of  the  Btatutes.  People  ex  reL  Bdlson 
Electric  Lighting  Co.  v.  Campbell  (1896).  88  Hun  G30,  34  N.  Y.  Snpp.  713,  rerd. 
(1896),  148  N.  Y.  769,  43  N.  E.  177. 

A  corporation  which  publishes  a  newapaper,  without  putting  It  or  tiavlng  any 
part  In  the  work  of  printing  except  to  have  a  foreman  watch  the  work,  Is  not  a 
manufacturing  corporation.  People  ex  rel.  Jewelers'  Publishing  C4  v.  Rob- 
erte  (1898),  156  N.  Y.  1,  49  N.  E.  248.  Qnery,  as  to  whether  a  corporation  which 
both  publishes  and  prints  a  newspaper  is  a  manufacturing  corporation.    Id. 

A  corporation  engaged  In  baying  sheep  and  lambs,  slaughtering  them,  convert* 
ing  their  carcasses  into  mutton,  and  also  converting  the  other  material  into 
marketable  products,  is  not  a  manufacturing  corporation.  People  ex  reL  New 
England  Dressed  Meat  A  Wool  Co.  v.  Roberts  (1898),  156  N.  Y.  408.  60  N.  B.  63,  41 
L.  R.  A.  228,  revg.  (1899),  SO  App.  Dlv.  621,  47  N.  Y.  Supp.  123. 

The  preparation  of  a  street  for  the  purpose  of  having  an  asphalt  pavement,  and 
tbe  placing  of  such  pavement.  Is  not  manufacturing.  People  ex  rel.  Syracuse  Imp. 
Co.  T.  Morgan  (1901),  69  App.  Dlv.  302,  S9  N.  Y.  Supp.  263;  People  ex  rel.  Paving 
Co.  v.  Knight  (1904),  99  App.  Dlv.  62,  90  N.  Y.  Supp.  637. 

Charter  of  a  foreign  corporation  provided  that  Its  business  In  New  York  was  the 
sale  of  Its  manufactured  goods,  and  it  appeared  that  It  merely  did  some  incidental 
work  in  connection  therewith.  Held,  that  It  was  not  entitled  to  exemption  from 
taxation  under  h.  1880,  ch.  642,  as  amended  by  L.  1881,  ch.  3G1;  L.  18S6,  ch.  369;  L. 
1889,  eb.  363,  on  the  ground  that  it  carried  on  a  manufacturing  business  In  this 
state.  People  ex  rel.  Roebling'e  Sons'  Co.  v.  Wemple  (1893).  138  N.  Y.  682,  34  N.  B. 
386. 

A  corporation  organized  under  U  1866,  ch.  301,  extending  tbe  operation  of 
L.  1848,  ch.  40,  for  the  purpose  of  collecting,  storing,  and  preserving  Ice,  prepaid 
ing  it  for  market,  etc.,  la  not  a  manufacturing  corporation  exempt  from  the  taxes 
Imposed  by  L..  1880.  cb.  642,  |  3.  as  amended  by  L.  1881,  ch.  361.  People  v. 
Knickerbocker  Ice  Co.  (1886).  99  N.  Y.  181,  1  N.  E.  669.  aftg.  (1884),  32  Hon  476. 

A  foreign  corporation,  whose  business  consists  In  the  purchase  of  sptcee  and 
baking  powder  In  bulk,  and  putting  up  the  same  in  packages  for  sale,  buying 
various  kinds  of  tea  and  mixing  them  to  produce  a  compound  called  combination 
tea,  grinding  coffee,  and  in  some  Instances  mixing  various  kinds  together,  is  not 
engaged  In  manufacture,  in  this  state,  ao  as  to  be  exempt  from  liability  to  the 
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tnuicblBo  tax.  People  ex  rel.  Union  Pacific  Tea  Go.  v.  RoberU  (1896),  145  N.  Y. 
JTG.  40  N.  B.   7.  affg.   (1895).  S2  Hun   352.  31  N.  Y.  Supp.  243. 

The  proceM  of  paateurlzlng  milk,  by  wblch  Impurities  are  remoTed  tberetrom 
ind  dsngerouB  Kerms  deitrored  wlthoat  Injury  to  tbe  milk  aa  food,  cannot  within 
any  controlling  principle  or  Important  decision  wblch  has  been  applied  to  the  defini- 
tion ot  that  term  as  used  In  the  statute  In  question  or  any  kindred  enactments 
b«  held  to  be  manufacturing,  and  hence  a  domestic  corporation  engaged  In  the 
boiineu  ot  collecting,  pasteurizing  and  marketing  milk  Is  not  exempt  trom  the 
piyment  ot  such  tax.  People  ex  rel.  Empire  State  Dairy  Co.  v.  Sohmer  <1916), 
ZIS  N.  Y.  1»»,  112  N.  B.  756. 

A  corporation  wblch  is  a  holding  company  ol  the  stock  ot  a  manufacturing  corpo- 
ration cannot  claim  the  exemption  from  a  franchise  tax  allowed  to  manufacturing 
corporations.  People  ex  rel.  Am.  Bank  Note  Co.  t.  Sohmer  (1913),  167  App.  DIt. 
1. 141  N.  Y.  Supp.  635,  altd.  (1914),  210  N.  Y.  621,  104  N.  E.  1137. 

A  domestic  corporation  engaged  In  breaking,  crusbtng  and  sorting  natural 
nek,  which  It  sells  tor  use  as  "road  metal"  and  for  the  manufacture  of  concrete, 
ii  net  engaged  In  "manntacturlng"  within  tbe  meaning  of  this  section  of  the  Tax 
Law,  which  entitles  mannfactarlng  corporations  to  an  exemption  Irom  a  franchise 
tax  to  the  extent  of  the  capital  actually  employed  in  this  State  for  manufacturing 
and  In  tbe  sale  of  tbe  product  of  manufacturing.  Such  treatment  of  raw  material 
created  by  nature  and  which  doea  not  itself  create  a  new  article  is  not  manu- 
facturing, and  it  makes  no  difference  that  the  operation  la  conducted  on  a  large 
scale.  People  ex  rel.  Tompkins  Cove  Btone  Co.  y.  Saxe  (1916),  176  App.  DlT.  1, 
IM  N.  Y.  Supp.  408. 

See  Cyc.  ot  Law  ft  Procedure,  under  heads  "Manufactory,"  "Manufacture,"  and 
"Vannfactaring  Corporations,"  for  collection  and  decisions  generally  on  what  con- 
tUtatee  "manufacturing." 

§  1S4.  Additimal  fnnehise  tax  on  trmnaportation  aod  tnmwniwion  oor- 
pontioni  and  anooiationa. — Every  corpor&tion  and  joint-stock  association 
formed  for  steam  surface  railroad,  canal,  steamboat,  ferry,  except  a  ferry 
company  operating  between  any  of  the  boroughs  of  the  city  of  New  York 
under  a  lease  granted  by  the  city,  express,  navigation,  pipe  line,  transfer, 
baggage  express,  telegraph,  telephone,  palace  car  or  sleeping  car  purposes, 
and  very  other  transportation  corporation  not  liable  to  taxation  under 
sections  one  hundred  and  eighty-five  or  one  hundred  and  eighty-sis  of  this 
chapter,  shall  paj;,for  the  privilege  of  exercising  its  corporate  franchises  or 
carrying  on  its  business  in  such  corporate  or  organized  capacity  in  this 
state,  an  annual  excise  tax  or  license  fee  which  shall  be  equal  to  five-tenths 
of  one  per  centum  upon  its  gross  earnings  within  this  state,  which  shall 
include  its  gross  earnings  from  its  transportation  or  transmission  business 
originating  and  terminating  within  this  state,  but  shall  not  include  earnings 
derived  from  business  of  an  interestate  character.  {Amended  by  L.  1914, 
<A.  334.) 

■oBTce.— Former  Tax  L.  (L.  1896,  ch.  908)  |  184.  as  amended  by  L.  1907,  cb.  734; 
originally  revlaed  trom  L.  1880,  cb.  642,  |  6,  as  amended  by  Ij.  18S1,  cb.  361,  and 
L  ms,  cb.  425;  L.  1881.  oh.  SSI,  |  11,  as  amended  by  L.  1894,  ch.  562. 

The  anendnent  of  1S14  added  the  exception  as  to  a  ferry  company  operating  be- 
tween any  of  the  boroughs  of  the  city  of  New  York. 

4m«  earnings  Includes  the  eamlngs  from  all  Inveetments  of  the  capital  or 
mrplni,  and  whether  trom  transportation  or  tranamlsston  business  or  otberwlse. 
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People  ex  rel.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.  t.  Roberts  <18»8),  31  App.  DIt.  113,  52 
N.  Y.  Supp.  869,  a(td.  (1898).  167  N.  Y.  «77.  Bl  N.  E.  1093. 

Jeixt-itook  eompuT  subject  to  section.  People  ex  rel.  PUtt  v.  Wemple  (1889), 
117  N.  Y.  138,  22  N.  B.  1046,  6  L.  R.  A.  803. 

Expreei  eompanlei  subject  to  section.    Kept,  of  Atty.  Oenl.  (1911)  150. 

OonsUtutlaiuaitT.— Main  t.  Grand  Trunk  R,  R.  Co.  (1891),  142  U.  S.  217,  35  L.  ed. 
994,  IS  Bup.  Ct  121,  163;  Pullman  Palace  Car  Co.  r.  Penn.  <18»1).  141  U.  S.  IS, 
S6  L.  ed.  813,  II  Sup.  Ct.  876;  Western  Union  Telegrapb  Co.  t.  Attr.-Oenl.  (1888), 
126  n.  S.  G30,  31  L.  ed.  790,  8  Sup.  Ct.  961;  People  ex  rel.  Dunkirk,  Alleghenr  Valler 
*  P.  R.  R  Co.  T.  Campbell  (1893),  74  Hnn  210.  26  N.  Y.  Supp.  832.  Suetalned. 
Cornell  Steamboat  (3o.  t.  Botuner  (1914),  236  U.  S.  649,  69  L.  ed.  366,  36  Sup.  Ct.  162. 
A  tax  OB  receipts  for  transportation  only  la  not  an  Income  tax.  Pblla.  &  8.  Hall 
8S.  Co.  T.  Penn.    (1887),  122  U.  S.  326,  30  L.  ed.  1200.  7  gup.  Ct  1118 

Kallread  trith  mere  temlBsl  faollltlei. — A  tax  Imposed  upon  a  railroad  corpora- 
tion vbose  Una  terminates  outside  the  state,  but  merely  has  terminal  tacllltlaa 
within  It  [or  the  dellTery  of  passengers  and  freight,  the  sale  of  tickets,  and  the 
collection  of  dues  l«  void,  as  the  bualness  of  the  company  la  Interstate  commerce 
exclusively.  People  ex  rel.  Penn.  R.  R.  Co.  v.  Wemple  (1893),  138  N.  Y.  1,  33  N.  B. 
720,  19  L.  R.  A.  894,  alfg.  (1893),  66  Hun  262,  20  N.  Y.  Supp,  287.  It  seems  that 
either  a  domestic  or  foreign  corporation  engaged  In  both  domestic  and  Interstate 
commerce  may  be  taxed  under  the  statute,  provided  the  Interstate  business  is  not 
discriminated  against    Id. 

Foreign  corporation  maintaining  eab  Krviae. — The  Pennsylvania  Railway  Com- 
pany, a  foreign  corporation  engaged  In  the  buelnesB  of  a  common  carrier  outside 
of  the  state  of  New  York,  In  carrying  passengers  to  and  from  New  York  city, 
whose  terminus  in  New  Jersey  la  Jersey  City  from  which  It  conveys  Its  New  York 
passengers  by  ferry-boats  to  varloua  stations  In  New  York  city,  and  which  main- 
tains a  car  service  at  one  of  its  ferry  atattons.  Is  taxable  upon  the  capital  em- 
ployed in  the  maintenance  of  such  cab  service,  since  such  service  Is  not  a  part  of 
or  an  incident  to  the  Interstate  commerce  of  the  railroad.  People  ex  rel.  Penn. 
Ry.  Co.  V.  Knight  (1901).  67  App.  Div.  398.  73  N.  Y.  Snpp.  790,  altd.  171  N.  Y. 
364,  64  N.  E.  162,  affd.  (1904),  192  U.  S.  21,  48  L.  ed.  326,  24  Sup.  Ct.  202. 

Koney  received  for  eaiTTlns  mails. — A  railroad  company  la  not  taxable  on 
moneys  received  tor  carrying  United  States  mall,  part  of  which  originates  and 
terminates  In  the  state,  and  part  without,  where  it  Is  Impossible  to  determine  what 
proportion  originates  and  terminates  in  the  state.  People  ex  rel.  N.  Y.  C.  A  H.  R. 
R.  R.  Co.  V.  Morgan  (1901),  67  App.  Dlv.  302,  68  N.  Y.  Supp.  136,  affd.  (1901),  168 
N.  Y.  1.  60  N.  E.  1041. 

Express  freights. — E^amings  derived  by  a  railroad  company '^or  the  transporta- 
tion of  express  freights,  either  shipped  from  counties  In  the  state  for  delivery 
out  of  the  state,  or  from  counties  out  of  the  state  tor  delivery  within  the  state, 
are  "earnings  derived  from  business  of  an  Interstate  character."  and  are  therefore 
not  taxable  under  this  section.  People  ex  rel.  N.  Y.  Cent,  ft  H.  R.  R.  R.  Co.  v. 
Miller  (1904),  94  App.  DiT.  687,  88  N.  Y.  Supp.  373. 

Eeoelpts  for  storing  Intentate  freight. — A  terminal  railroad  acting  for  various 
transportation  corporations  In  storing,  etc.,  Interstate  freight,  is  not  subject  to 
the  tax.  People  ex  rel.  Connecting  Terminal  R.  R.  Co.  v.  Miller  (1904),  178  N.  Y. 
194.  70  N.  E.  472,  revg.  (1903),  84  App.  Dlv.  174.  82  N.  Y.  Supp.  582. 

Section  dted.— People  ex  rel.  Union  Sulphur  Co.  y,  aiynn  (1908),  125  App.  Dlv. 
328,  109  N.  Y.  Supp.  868. 

§  186.  I^anohiie  tax  on  elevated  roilroadi  or  tnrfaoe  railroads  not  op- 
erated by  iteam. — Evety  corporation,  joint  stock  company  or  association 
owning  or  operating  any  elevated  railroad  or  surface  railroad  not  oper- 
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ited  by  steam  shall  pay  to  the  state  for  the  privilege  of  exercising  ita 
eorporate  franchise  or  carrying  on  ita  bosiness  in  such  corporate  or 
organized  capacity  within  this  state,  an  annaal  tax  which  shall  be  one 
per  centum  upon  its  gross  earnings  from  all  source  within  this  state,  and 
three  per  centum  upon  the  amount  of  dividends  declared  or  paid  in  excess 
of  four  per  iientum  upon  the  actual  amount  of  paid  up  capital  employed 
b;  Emch  corporation,  joint  stock  company  or  association.  Any  such  rail- 
road eorporation  whose  property  is  leased  to  another  railroad  corporation 
ahall  only  be  required  under  this  section  to  pay  a  tax  of  three  per 
centam  upon  the  dividends  declared  and  paid  in  excess  of  four  per 
eeDtom  upon  the  amount  of  its  capital  stock,  except  that  where  the  prop- 
erty leased  is  operated  by  a  receiver  and  the  gross  earnings  are  not  in- 
ehded  with  the  gross  earnings  of  the  lessee  for  the  purposes  of  taxation 
under  l^is  section,  then  such  receiver  shall  be  required  to  pay  the  tax 
npoa  ^OBS  earnings  as  hereinbefore  provided.  (Amended  by  L.  1917, 
dt.  710,  in  effect  June  1,  1917.) 

■line.— Former  Tax  U  (U  18B6,  ch.  908)  |  185,  as  amended  by  L.  1906,  ch.  474. 
tht  HcUon  was  new  In  tlie  Tax  Law. 

tbe  uMndmeat  of  IBIT  added  the  exception  In  last  aentence  wbare  the  propertj 
^  operated  b^  a  receiTsr. 

fraper  mbjaet  of  taxation. — The  franchlBo  to  build  and  run  a  atreet  rallwa;  Is  as 
onch  Bobjoct  to  taxation  as  any  other  property.  New  Orleans  City  &  L.  R.  Co.  T. 
Mtw  Orleans  (1S92),  14S  U.  S.  192,  36  L.  ed.  121,  12  Sup.  Ct.  406. 

^nllMtlon. — Although  this  section  provides  that  every  corporation  owning  or 

optntlne  Kay  slevatad  railroad  or  surface  railroad  not  operated  by  steam  shall 

pay  an  annual  tax  on  Its  gross  earnings  "from  all  sources  within  this  state,"  etc, 

"uaa  Words  must  be  Interpreted  so  as  to  carry  out  what  muet  have  been  the  In- 

t*>>tlon  ol  the  legislature,  and  It  was  not  the  purpose  to  make  the  statute  so  all 

'^'^Prebensive  as  to  include  the  receipts  from  the  employment  ol  the  franchise  In 

**n  which  could  In  no  sense  he  viewed  as  connected  with,  incidental  to  or  as  a 

""olt  of  the  operation  of  the  elevated  road.    A  company  operating  an  elevated 

'^  Under  a  lease,  is  not  subject  to  a  franchise  asseasment  measured  by  a  percen* 

^^  on  the  gross  receipts  from  its  subway  as  well  as  on  those  from  the  elevated 

nad,  bat  the  equipment,  maintenance  and  operation  of  the  subway  may  be  subject 

*  franchise  tax  under  sections  182  and  184.    People  ax  rel.  Interborougb  R.  T. 

».  T.  Williams  <1910),  200  N.  Y.  93,  93  N.  E.  506,  revg.   (1910),  138  App.  Div.  612, 

"'   N.  Y.  Supp.   137. 

^  186.  Tranchiie  tax  on  water-works  oompaniei,  gai  oompaniei,  electric 
pr  iteam  heating,  lighting  and  power  oompaniei. — Every  corporation, 
jobt-Htock  company  or  association  formed  for  supplying  water  or  gas, 
or  for  electric  or  steam  heating,  lighting  or  power  purposes,  shall  pay  to 
the  state  for  the  privilege  of  exercising  its  corporate  franchises  or  carry- 
ing on  its  business  in  such  corporate  or  organized  capacity  in  this  state, 
an  annual  tax  which  shall  be  five-tenths  of  one  per  centum  upon  its 
KToas  earnings  from  all  sources  within  this  state,  and  three  per  centum 
upon  the  amount  of  dividends  declared  or  paid  in  excess  of  four  per 
eeotmu  upon  the  actual  amount  of  paid-up  capital  employed  by  such  cor- 
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poratioD,  joint-stock  company  or  aasociation.  The  term  "gross  earnings" 
as  used  in  this  aection  means  all  receipts  from  the  employment  of  capital 
without  any  deduction. 

Sonroe. — Former  Tax  L.  (L.  1S9G,  ch.  90S)  |  1S6,  aa  amended  by  L-  1907,  cb.  734. 

Tbta  sectloii  was  Inserted  br  tbe  legtslature  In  189G.  Such  corporations  thereto- 
tore  paid  a  capital  stock  tax  only.  Section  183  exempts  them  from  the  capital 
Btobk  tax,  and  bereafter  tb»7  will  be  taxed  for  state  purposes  under  the  provlslona 
of  this  section  onlf. 

Orou  eamlsKs  of  gas  oompany. — In  determining  the  "gross  earnings"  of  a  gas 
company  tbe  value  of  the  raw  material  such  aa  coal  and  otl  which  was  tamed  Into 
gas  should  be  deducted,  otherwise  tbe  aasesBment  is  not  upon  the  gross  eamingn 
or  upon  the  gross  receipts.  Earnings  should  not  Include  capital  which  Is  the 
source  of  earnings.  People  ex  rel.  Brooklyn  Union  Oas  Company  t.  Morgan  (1906), 
114  App.  DlT.  266,  99  N.  Y.  Supp.  711. 

"Oroit  eamlngi";  deduction  for  eleotitalty  purohased  nnavtliorlsed. — ^Under  th« 
provision  of  this  section  that  the  term  "gross  eamlngB,"  means  all  receipts  from 
the  employment  of  capital  without  any  deduction,  money  paid  by  a  power  company 
for  electricity  should  not  be  deducted  from  Its  gross  earnings  tn  assessing  a  Inui- 
chlse  tax.  People  ex  rel.  Genesee  light  ft  Power  Co.  v.  Sobmer  (1914),  162  App. 
Div.  207,  147  N.  Y.  Supp.  726,  affd.  (1914),  212  N.  T.  G98,  166  N.  B.  1040. 

§  187.  FranobiM  tax  tm  inmanoe  oorponttioiu. — An  annual  state  tax 
for  the  privil^e  of  exercising  corporate  franchises  or  for  carrying  on 
business  in  their  corporate  or  oi^anized  capacity  within  this  state  equal 
to  one  per  centum  on  the  gross  amount  of  premiums  received  daring  the 
preceding  calendar  year  for  business  done  at  any  time  in  this  state, 
which  gross  amount  of  premiums  shall  include  all  premiums  received 
during  such  preceding  calendar  year  on  all  policies,  certificates,  renewals, 
policies  subsequently  cancelled,  insurance  and  reinsurance  during  such 
preceding  calendar  year,  and  all  premiums  that  are  received  during  such 
preceding  calendar  year  on  all  policies,  certificates,  renewals,  policies 
subsequently  canceled,  insurance  and  reinHurance  executed,  issued  or 
delivered  in  all  years  prior  to  such  preceding  calendar  year,  whether 
such  premiums  were  in  the  form  of  money,  notes,  credits,  or  any  other 
substitute  for  money,  but  such  gross  amount  of  premiums  shall  not  in- 
clude premiums  refunded  to  policyholders  as  dividends  or  on  cancella- 
tion or  return  of  policies  nor  amounts  paid  as  reinsurance  to  such  other 
companies  as  are  subject  to  taxation  under  this  section,  shall  be  paid 
annually  into  the  treasury  of  the  state  on  or  before  the  first  day  of  June 
by  the  following  corporations: 

1.  Every  domestic  insurance  corporation,  incorporated,  organized  or 
formed  under,  by  or  pursuant  to  a  general  or  special  law; 

2.  Every  insurance  corporation,  incorporated,  organized  or  formed 
under,  by  or  pursuant  to  the  laws  of  any  other  state  of  the  United  States, 
and  doing  business  in  this  state,  except  a  corporation  doing  a  fire  in- 
surance business  or  a  marine  insurance  business: 

3.  Every  insurance  corporation,  incorporated,  organized  or  formed  un- 
der, by  or  pursuant  to  the  laws  of  any  state  without  the  United  States, 
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or  of  any  foreign  country,  except  such  a  corporation  doing  a  life,  health 
or  casualty  insurance  business,  and  doing  business  in  this  state ;  but  the  tax 
on  gross  premiums  of  a  corporation  so  incorporated,  organized  or  formed 
and  doing  a  fire  or  marine  insurance  business  within  the  state  shall  be 
eqoal  to  GTe-t«nths  of  one  per  centum.  This  section  does  not  apply  to  a 
fraternal  beneflciaiy  society,  order  or  association,  a  corporation  for  the 
insurance  of  domestic  animals,  a  town  or  county  coKiperative  insurance 
corporation,  nor  to  any  corporation  subject  to  the  supervision  of  or  re- 
qnlred  hy  or  in  pursuance  of  law  to  report  to  the  superintendent  of  banks; 
but  this  section  does  apply  to  an  individual,  or  partnership,  or  association 
of  imderwriters  known  as  Lloyds  in  so  far  as  corporations  doing  the  same 
kind  of  insurance  business  are  subject  to  its  provisions.  The  taxes  im- 
posed by  this  section  shall  be  in  addition  to  all  other  fees,  licenses  or  taxes 
imposed  by  this  or  any  other  law,  except  that  in  assessing  taxes  under 
tbe  reciprocal  provisions  of  section  thirty-four  of  the  insuranoe  law, 
credit  shall  be  allowed  for  any  taxes  paid  under  this  section.  The  term 
"insurance  corporations"  as  used  in  this  article,  shall  include  a  corpora- 
tion, association,  joint-stock  company  or  association,  person,  society,  ag- 
gregation or  partnership  by  whatever  name  known  doing  an  insurance 
bosiness  in  this  state.  {Amended  iy  L.  1917,  ch.  796,  in  effect  June  9, 
1917.) 

SotiTM. — Former  Tax  U  (L.  1896,  ch.  908)  |  187,  as  ameiided  bj  L.  1897,  ch.  494; 
L.  1»1,  ch.  118;  L.  1906,  ch.  94;  originally  revlaod  from  L.  1880,  ch.  642.  |  6,  aa 
amended  hr  L.  1B81,  ch.  381,  and  L.  1696,  ch.  426;  L.  18S6,  ch.  679,  S  1,  as  amended 
br  U  1895,  ch.  418. 
The  ftmendment  of  1901  completely  changed  the  original  section. 
The  uMndmeat  of  1917  added  the  words  near  end  ol  first  paragraph  heglnning 
"bnt  each  grosa  amount"  etc.,  to  "this  aeetlon." 

Betereneei. — Bxpenaea  of  examinatlona  of  Ineurance  corporations,  Inaurance 
Law,  {I  8,  9.  Effect  of  failure  of  foreign  Insurance  corporation  to  pay  taxes, 
Insorance  I>a«,  |  34.  Fire  department  tax  generally,  Insurance  Law,  ||  133-D. 
In  New  York  city,  Greater  N.  Y.  Charter,  ft  798-811. 

A  ohnreh  IniuraBoe  aswcUtlon  la  not  exempt  from  taxation  under  ttale  section. 
Sept  of  Atty.  OenL  (1910)  468. 

Lloyds  or  iadivldiisl  nnderwriters  doing  the  same  kind  of  buslnesa  aa  Is  taxable 
when  carried  on  by  corporations  should  pay  the  tax  on  their  premium  Income  as 
prescribed  by  this  secUon.    Rept  of  Atty.  Qenl.  <19D9}  764. 

■Tremlvnu"  means  premiums  received  for  insurance  upon  property  situated 
within  tbe  state.  People  t.  Home  Ine.  Co.  (1883),  92  N.  Y.  328;  People  v.  National 
Fire  Ins.  Co.  (1882),  27  Hun  188. 

Refunded  preminms  on  cancellation  of  policy  of  dbmeatlc  company  not  subject 
to  tax.  People  ex  rel.  Continental  Ins.  Co.  v.  Miller  (1904),  177  N.  Y.  616,  70  N.  B. 
10. 
PttmlnnLS  paid  for  relnrarance  cannot  be  deducted  from  gross  receipts.  Id. 
ToTel^  narine  companies. — The  effect  of  L.  1901,  cb.  118,  la  to  supersede 
the  prorisions  of  I  S4  of  the  Insurance  Law,  authorizing  deduction  from  the 
tax  payable  by  a  foreign  marine  insurance  company  of  all  other  taxes  paid 
1>y  It  under  the  laws  of  thia  state.  People  v.  Thames  A  Mersey  Ins.  Co.  (1903), 
in  N.  Y.  631,  68  N.  B.  888. 
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Tftx  npoK  tccon  amonat  of  premtnau;  ttz  aot  Tetr«MUve. — The  proTlalaoB  ot 
thlB  aecUon  authoHzlug  an  annual  tax  npon  tbe  gross  amount  of  prwnlmna  !•• 
calved  by  a  domestic  Insurance  cmnpanj  are  not  retroactive,  and  do  not  Impose 
a  tax  upon  premiums  derived  Irom  contracts  made  prior  to  tbe  time  the  statute 
took  effect,  but  upon  future  business  only.  People  ex  rel.  Provident  Savings  Life 
ABBurance  Society  v.  Miller  (1904),  179  N.  Y.  22T,  71  N.  B.  930,  revg.  (1903). 
88  App.  DlY.  218,  8E  N.  ¥.  Supp.  488.     Superseded  by  amendment  of  1906. 

Tax  npon  grou  amoiint  of  prenlnnu  for  preoedlng  jear. — A  franchise  tax  levied 
under  this  section  against  an  Insurance  company  calculated  on  the  grosa  amount 
ot  premiums  for  the  preceding  calendar  year  Is  for  the  privilege  of  exercising  the 
corporate  franchise  for  the  preceding  year.  Where  a  surety  company  having  paid 
the  tax  for  several  years  Is  dissolved,  a  claim  of  the  State  against  a  permanent 
receiver  of  the  company  for  tbe  tax  for  the  preceding  year  should  be  allowed  as  a 
preferred  claim,  bat  without  Interest.  People  v.  Metropolitan  Surety  Co.  (1913), 
1G8  App.  DIv.  647,- 144  N.  Y.  Supp.  201. 

§  188.  Franchiie  tax  on  tnut  eompaoin. — Ever;  trost  company  in- 
corporated, organized  or  formed  under,  by  or  pursuant  to  a  law  of  this 
state,  and  any  company  authorized  to  do  a  trust  company 's  business 
solely  or  in  connection  witb  any  other  business,  under  a  general  or  spe- 
cial law  of  this  state,  shall  pay  to  the  state  annuiUly  for  the  privil^e  of 
exercising  its  corporate  franchise  or  canning  on  its  business  in  such 
corporate  or  organized  capacity,  an  annual  tax  which  shall  be  equal  to  one 
per  centum  on  the  amount  of  its  capital  stock,  surplus,  and  undivided 
profits. 

Sonroe. — Former  Tax  Lk  (L.  1896,  ch.  908)  f  IST-a,  aa  added  by  L.  1901,  ch.  181, 
and  amended  by  L.  1901,  ch.  536. 

Beferenoes. — Incorporation  of  trust  companies;  amount  of  capital  stock,  Banlitns 
Law,  i  ISO.  Investment  of  capital,  surplus  and  undivided  profits.  Id.  f  193.  Sur- 
plus fund,  how  constituted.  Id.  If  203,  204.  Reports  to  superintendent  of  banks. 
Id.  t  218. 

Effect  of  section. — This  section,  which  became  &  law  March  21,  1901,  substituted 
as  of  that  date  the  tax  Imposed  by  this  section  for  all  other  taxea  upon  tmat 
companies.  Blnghamton  Trust  Co.  v.  Blngfaamton  (1902),  72  App.  Olv.  341,  76  N.  Y. 
Supp.  517. 

Application. — A  trust  company  which  pursuant  to  an  omi  direction  of  tbe  State 
Superintendent  of  Banks,  who  was  dissatisfied  with  Its  condition,  ceased  taking 
new  deposits  or  accepting  new  trusts,  but  otherwise  transacts  all  Its  usual  businesa, 
continues  to  act  as  trustee  of  existing  trusts,  renews  paper,  pays  depositors  and 
makes  new  loans.  Is  exercising  Its  franchise  and  la  liable  for  a  franchise  tax. 
People  V.  Holland  Trust  Co.  (1910),  139  App.  DlT.  353.  123  N.  Y.  Supp.  98E. 

The  basil  of  a  franehlie  tax  laid  under  this  section  should  be  npon  the  average 
amount  of  capital,  surplus  and  undivided  profits  during  the  preceding  year.  This 
section  does  not  fix  the  date  when  the  capital  stock,  surplus  and  undivided  profits 
shall  be  taken,  although  they  are  variable  quantities  of  which  an  average  can  be 
made  for  the  year.  This  presents  an  equitable  basis,  not  unfair  to  the  corporation, 
which  by  chance  upon  the  special  date  may  have  a  larger  amount  of  capital,  sur- 
plus and  undivided  profits,  and  not  unfair  to  the  state.  If  by  chance  upon  that 
special  date  the  corporation  should  have  a  lesser  amount.  The  rule  Is  not  changed 
by  the  amendment  of  1906  to  section  182  of  tbe  Tax  Iaw,  which  provides  that  the 
corporation  shall  pay  an  annual  tax  In  advance.  This  amendment  doee  not  affect 
a  tax  laid  under  this  section;  nor  is  tbe  method  of  computation  changed,  but  the 
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aacerUIiUDeiit  of  the  tax  Is  to  be  upon  a  capital  employed  during  tlie  preceding 
TUT.  and  would  lalrly  be  upon  the  average  capital  employed.  Where  the  corpo- 
ntlon  haa  been  In  buelnese  but  part  of  the  preceding  year,  the  tax  for  doing 
ImilDm  ahonld  be  apportioned  for  the  fraction  of  the  year  In  which  the  corpo- 
ration bae  been  tn  bualneee.  People  ex  rel.  Lincoln  Trust  Co.  t.  Glynn  (1909), 
132  App.  DtT.  54G,  IIG  N.  Y.  Supp.  lOTS,  affd.   (1910).  19S  N.  Y.  601,  9Z  N.  S.  1097. 

ippomanmeat. — Wben  tnut  company  has  carried  on  busloees  tor  leee  than  a 
T«r,  the  tax  must  be  apportioned  accordingly.  People  ex  rel.  Mutual  Trust  Co. 
T.UlUer  (1903),  ITT  N.  Y.  61,  69  N.  E.  121,  r«Tg.  (1903),  SO  App.  DIt.  211,  83  N.  Y. 
Sipp.  186. 

Ifc«t  of  exemptloB  on  oovenant  In  leaae. — A  trust  company  leased  with  an  option 
to  purttaase  certain  property  owned  by  It,  and  agreed  to  pay  all  taxes  upon  the 
pnmlBes  during  the  continuance  of  the  lease.  It  waa  held  that  the  proTlelons  of 
tbit  Mctlon  requiring  a  payment  of  a  tax  of  one  per  cent,  upon  the  capital  aU>ck 
inrploB  and  undivided  profits  of  a  trust  company,  and  exempting  It  from  all  other 
tuatloD,  did  not  operate  to  relieve  such  company  from  the  obligation  of  paying 
Uie  taies  on  the  leased  premises.  Security  Trust  Co.  v.  Liberty  Building  Co. 
(IW),  96  App.  DiT.  436.   S9   N.  Y.  Supp.  340. 

§  188-a.  Taxation  of  investment  oompaniei. — Every  investment  com- 
ply incorporated,  organized  or  formed  under,  by  or  pursuant  to  the 
banking  law  of  this  state  and  actually  exercising  the  powers  conferred 
br  both  subdiviBions  two  and  four  of  section  two  hundred  and  ninety-three 
of  the  banking  law,  shall  annually  pay  to  the  state,  for  the  privilege  of 
Mepcising  its  corporate  franchise  or  carrying  on  its  boainesB  in  such 
nirporate  or  organized  capacity,  a  tax  of  an  amount  equal  t«  one  and 
ooe-faalf  mills  for  every  dollar  face  value  of  its  capital,  and  in  addition 
thereto  a  tax  equal  to  one  per  centum  of  its  surplus  and  undivided  profits. 
Udded  by  L.  1917,  ch.  707,  in  effect  June  1,  1917.) 

Keferenoei. — Incorporation  of  Investment  companies;  C^apltal  Stock  Banking 
^*>  i  290.    Reports  to  superintendent  of  banka,  Id.  |  298. 

§  188.  Pnuiohise  tax  on  lavingi  bankt^ — Every  savings  bank  incorpo- 
™**d,  oi^nized  or  formed  under,  by  or  pursuant  to  a  law  of  this  state, 
""•'I  pay  to  the  state  annually  for  the  privilege  of  exercising  its  corporate 
™Qchi8e  or  carrying  on  its  business  in  such  corporate  or  organized  ea- 
'*'^ity,  an  annual  tax  which  shall  be  equal  to  one  per  centum  on  the  par 
™^Ue  of  its  surplus  and  undivided  earnings. 

■«»ii»«._Pormer  Tax  L.  (L.  1896,  ch.  908)   {  18T-b,  as  added  by  L.  1901,  ch.  IIT. 

^«tenneei.— Incorporation  of  eavlngs  banka.  Banking  Law,  |  230.  Surplus  of 
"^^Qge'bank  constitutes  gnaranty  fund.  Id.  If  262,  2^3.  Regulations  as  to  eam- 
'"A.  Id.  II  264-256.    Par  value  surplus,  how  determined.  Id.  |  267. 

^MU  of  tax. — tn  estimating  the  amount  of  the  franchise  tax  due  from  savings 
^ka  pursuant  to  this  section  assets  consisting  of  municipal  bonds  may  properly 

^  takeu  Into  conelderatlon  as  the  tax  la  not  upon  property  but  upon  the  right  to 

^trclte  corporate  franchisee  and  the  property  of  the  corporation  le  used  only  as 

^  tneisure  for  the  purpoae  of  estimating  the  amount  of  the  tax.    Rept  of  Atty. 

CenL  (1908)   198. 
ItTliIoa  and  adjnsttnent  of  franehlse  tax  by  comptroller  on  registered  canal  Im-. 

pnirement  bonds  held  by  a  savings  bank.    Rept.  of  Atty.  Oenl.    (1909)   362 
DetnninatlMt   of   tax.— In   determining  the   tax   under  this   section   the   comp- 
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trailer  must  appralM  the  bonds  and  securities  In  wbicb  the  surplus  Is  Invested  at 
their  market  value,  whenever  such  value  is  less  than  the  lace  or  par  value  theraof. 
This  Is  In  accordance  with  the  provisions  of  the  Banking  L.bw,  ||  123,  124,  author- 
izing a  savings  bank  to  accumulate  a  surplus  not  to  exceed  16  per  cent,  of  its 
deposits,  and  providing  that  "In  determining  the  per  cent  of  surplus  held  hy  any 
savings  bank  Its  interest-paying  stocks  and  bonds  shall  not  be  eeUmated  abova 
their  par  value,  or  above  their  market  value  if  below  par."  it  was  held  that  In 
imposing  a  tax  upon  the  surplus  of  a  savings  bank  the  legislature  mnst  have 
intended  the  surplus  provided  for  In  these  sections  of  the  Banking  Law.  People 
ex  rel.  Bank  of  Savings  v.  Miller  (1904).  177  N.  Y.  461,  69  N.  B.  1103.  affg.  (1903). 
84  App.  Div.  168,  82  N.  Y.  Supp.  621. 

§  190.  FuToluue  of  itate  bonds;  cndlt  to  be  giren. — Every  corporation, 
eompanj'  or  association  required  by  section  one  hundred  and  eighty-seven, 
one  hundred  and  eighty-eight,  or  one  hundred  and  eifchty-nine  of  this  chap- 
ter, to  pay  to  the  state  en  annual  tax  equal  to  a  percentage  of  its  gross 
premiums,  capital  stock,  surplus,  undivided  profits  or  undivided  earnings, 
or  one  or  more,  for  the  privilege  of  exercising  its  corporate  franchise  or 
carrying  on  its  business  in  such  corporate  or  ot^anized  capacity,  which 
shall  own  any  of  the  bonds  of  the  state  of  New  York,  shall  have  credited 
to  it  ajumally  to  apply  upon  or  in  lieu  of  the  payment  of  such  tax  an 
amount  equal  to  one  per  eentnm  of  the  par  value  of  all  such  bonds  of  the 
state,  bearing  interest  at  a  rate  not  exceeding  three  per  centum  per  annum, 
owned  by  saeh  corporation,  company  or  association,  and  registered  in 
its  name  or  registered  in  the  name  of  a  public  department,  a  public  officer 
or  officers  of  this  state,  or  of  any  other  state,  or  of  the  United  States,  in 
trust  for  such  corporation,  company  or  association,  on  the  thirtieth  day 
of  June  prior  to  the  date  when  such  tax  shall  become  due  and  payable ; 
provided,  however,  that  there  shall  in  no  case  be  credited  to  any  such 
corporation,  company  or  association  an  amount  in  excess  of  the  amount 
due  to  the  state  from  such  corporation,  company  or  association  for  taxes 
payable  to  the  state  under  this  chapter  for  the  fiscal  year  for  which  such 
credit  is  given ;  and  further  provided  that  any  such  credit  so  allowed  un- 
der this  section  shall  not  bear  interest.  (Amended  by  L.  1913,  ch.  357,  and 
L.  1913,  ch.  794.) 

BouTOe.— Former  Tax  L^  (L.  1896,  ch.  908)  f  IST-c,  as  added  toy  L.  1907,  ch.  GEO, 
and  amended  by  L.  1908,  ch.  228. 

The  amendment  of  ms  made  no  change  in  the  section,  the  latter  amefldment 
eliminating  the  former. 

Zxemption  of  oompanlei  heldlnr  state  bonds  deposited  la  ferelsn  ooantrles. — 
Companies  owning  State  bonds,  registered  In  the  name  of  an  ofDcer  of  the 
Dominion  of  Csnada  In  trust  for  policy  holders  are  not  entitled  to  the  exemption 
from  UxaUon,  provided  by  this  secUon.    Kept,  of  Atty.  Qenl.  (1914)  129. 

Credits  to  be  allowed  to  a  foreign  corporation  owning  bond*  of  this  state  held 
la  trust. — A  foreign  fire  Insurance  corporatton  owning  bonds  in  this  State  held 
in  trust  by  the  Treasurer  of  the  State  of  Connecticut  for  the  benefit  of  all  the  policy 
.holders  In  the  United  States  Is  entitled  to  the  credits  sllowed  by  chapter  357  of 
the  Laws  of  1913.    Kept,  of  Atty.  Oenl.  (1913)  449. 

Deductions  In  favor  of  Insvraaee  oompanlei  holdliv  State  bonds. — When  this  sec- 
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tlon  wag  amended  ao  u  to  Increaae  tbe  amount  of  credit  to  vtalch  bondbolders 
were  entitled  and  allowing  tbem  credit  on  other  State  bonds  held  by  them,  an 
iDraresce  company  holding  aucta  bonds  Is  entitled  to  the  deductlona  provided  for 
In  the  amendment,  although  It  paid  Its  tax  before  the  date  of  the  amendment,  and 
ilthongh  the  amendment  waa  repealed  within  two  months  after  Its  paasage,  where 
tiy  the  delay  as  permitted  by  statute,  the  Insurance  companr  could  have  paid  Its 
tu  wlthtn  the  period  aald  amendment  was  In  lorce.  The  Insurance  company 
thould  not  be  punished  for  tta  promptness  and  diligence  In  paying  Its  franchise 
tu  u  originally  aaaessed.  The  amendment  giving  additional  credit  to  insurance 
cunpuileB  holding  State  bonds  took  effect  Immediately  and  applied,  not  only  to 
Ixmds  tc  be  purchased  In  the  future,  but  to  those  already  held.  Hence  the  subse- 
Qnent  repeal  of  the  amendment  was  ineffective  to  take  away  the  rights  thereby 
°^eat«d.  People  ex  rel.  American  ft  Foreign  Marine  Ins.  Co.  v.  Sohmer  (1914), 
i6!App.  DIt.  778,  149  N.  Y.  Supp.  247,  affd.   (1914),  213  N.  Y.  6B8,  107  N.  E.  1083. 

S  191.  Tax  upon  foreiga  baiiken. — Every  forei^  banker  doing  buai- 
ii«S8  in  this  state,  sh^  annually  pay  to  the  treasurer  a  tax  of  five  per 
centtuu  on  the  amount  of  interest  or  compensation  of  any  kind  earned 
and  collected  by  him  on  money  loaned,  used  or  employed  in  this  state 
by  Buch  banker.  The  term  '  *  doing  a  banking  business, ' '  as  used  in  this 
section,  means  doing  such  businsesB  as  a  corporation  may  be  created  to 
io  onder  article  three  of  the  banking  law,  or  doing  any  business  which 
a  TOrporation  is  authorized  by  such  article  to  do.  The  term  "foreign 
banker  doing  a  banking  business  in  this  state,"  as  used  in  this  section, 
inclndee : 

1.  Every  foreign  corporation  doing  a  banking  business  in  this  state, 
except  a  national  bank. 

2.  Every  unincorporated  company,  partnership  or  association  of  two 
or  more  individuals,  organized  under  or  pursuant  to  the  laws  of  another 
state  or  country,  doii^  a  banking  business  in  this  state. 

3.  Every  other  incorporated  company,  partnership,  or  association,  of 
two  or  more  individuals,  doing  a  banking  business  in  this  state,  if  the 
members  thereof,  o^vning  more  than  a  majority  interest  therein,  or  en- 
titled to  more  than  one-half  of  the  profits  thereof,  or  who  would,  if  it 
were  dissolved,  be  entitled  to  more  than  one-half  of  the  net  assets  thereof, 
are  not  residents  of  this  state. 

4.  Every  nonresident  of  this  state,  doing  a  banking  business  in  this 
state,  in  his  own  name  and  right  only. 

Source.— Former  Tax  L.  (L.  1896,  ch.  908)  |  188,  as  amended  by  L.  1900,  ch.  600; 
erlglnally  revised  from  L.  18SZ,  ch.  409,  {  321,  as  amended  by  L.  1S94,  ch.  196. 
The  amendment  ot  1900  changed  the  baala  of  the  tax  from  one-half  of  1  per  centum 
on  Its  business  to  S  per  centum  on  the  amount  earned,  etc. 

Ccrporation  which  loans  money  on  real  estate  In  this  state  Is  not  doing  a 
basking  business  within  the  statute  and  is  not  taxable.    Kept,  of  Atty.  Oenl.  (1894) 

m. 

§  192,    Beporti  of  corporations. — Corporations  liable  to  pay  a  tax  under 
this  article  shall  report  as  follows : 
1.    Corporations  paying  franchise  tax.     Every  corporation,  association 
Vol.  VIII— 16 
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or  joint-stock  company  liable  to  pay  a  tax  under  sectioD  one  hundred  and 
eighty-two  of  this  chapter  shall,  between  the  first  day  of  November  and 
the  fifteenth  day  of  December  in  each  year,  make  a  written  report  to  the 
tax  commission  of  its  condition'  at  the  close  of  its  business  on  October 
thirty-first  preceding,  stating  the  amount  of  its  authorized  capital  stock, 
the  amount  of  stock  paid  in,  the  date  and  rate  per  centum  of  each  dividend 
declared  by  it  during  the  year  ending  with  such  day,  the  entire  amount 
of  the  capital  of  such  corporation,  and  the  capital  employed  by  it  in  this 
state  during  such  year.  Upon  written  application  the  state  tax  com- 
mission may,  in  its  discretion,  extend  the  time  in  which  to  make  report, 
but  not  beyond  the  fifteenth  day  of  February  succeeding.  (Subd. 
amended  by  L.  1917,  ck.  80,  in  effect  Mck.  23,  1917.) 

2.  Transportation  and  transmission  corporations.  Every  transporta- 
tion or  transmission  corporation,  joint-stock  company  or  association  liable 
to  pay  an  additional  tax  under  section  one  hundred  and  eighty-four  of  this 
chapter,  shall  also,  on  or  before  August  first  in  each  year,  make  a  written 
report  to  the  tax  commission  of  its  condition  at  the  close  of  its  business  on 
June  thirtieth  preceding,  stating  the  amount  of  its  gross  earnings  from  all 
sources  and  the  amount  of  its  gross  earnings  from  its  transportation  or 
transmission  business  originating  and  terminatiiig  within  this  state. 

3.  Elevated  and  surface  railroad  corporations.  'Every  corporation, 
joint-stock  company  or  association  liable  to  pay  a  tax  under  section  one 
hundred  and  eighty-five  of  this  chapter  shall,  on  or  before  August  first 
of  each  year,  make  a  written  report  to  the  tax  commission  of  its  condition 
at  the  close  of  its  business  on  June  thirtieth  preceding,  stating  the  amount 
of  its  gross  earnings  from  business  done  in  this  state,  the  amount  of  divi- 
dends of  every  nature  declared  or  paid  during  the  year  ending  June 
thirtieth,  the  authorized  capital  of  the  company  and  the  amount  of  capi- 
tal stock  actually  issued  and  outstanding. 

4.  Water  works,  gas,  electric,  steam  heating,  lighting  and  power  cor- 
porations. Every  corporation,  joint-stock  company  or  association  liable 
to  pay  a  tax  under  section  one  hundred  and  eighty-six  of  this  chapter, 
shall,  on  or  before  December  first  of  each  year,  make  a  written  report  to 
the  tax  commission  of  its  condition  at  the  close  of  its  business  on  October 
thirty-first  preceding,  stating  the  amount  of  its  gross  earnings  from  busi- 
ness done  in  this  state,  the  amount  of  dividends  of  every  nature  declared 
or  paid  during  the  year  endii^  with  October  thirty-first,  the  authorized 
capital  of  the  company  and  the  amount  of  capital  stock  actually  issued 
and  outstanding. 

5.  Insurance  corporations.  Every  insurance  corporation  liable  to  pay 
a  tax  under  section  one  hundred  and  eighty-seven  of  this  chapter,  shall,  on 
or  before  March  first  in  each  year,  make  a  written  report  to  the  tax  com- 
mission of  its  condition  at  the  close  of  its  business  on  December  thirty-first 
preceding,  stating  the  gross  amount  of  all  premiiims  referred  to  in  section 
one  hundred  and  eighty-seven  of  this  chapter,  received  during  the  preCed- 
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ing  calendar  year  on  business  done  thereby  in  this  state  during  the  year 
ending  with  such  day  and  at  all  times  prior  thereto,  whether  the  premiums 
were  in  money  or  in  the  form  of  notes,  credits  or  other  substitutes  for 
money. 

6.  Fore^  bankers.  Every  foreign  banker  liable  to  pay  a  tax  under 
KetioD  one  hundred  and  ninety-one  of  this  ehapter  shall,  on  or  before 
Pebroary  first  in  each  year,  make  a  written  report  to  the  tax  commission 
of  the  condition  of  his  biLsiness  on  December  thirty-first  preceding,  stating 
the  amount  of  tax  for  which  he  is  liable  under  this  article,  and  giving  tn 
detail  the  facts  required  by  the  last  preceding  section  for  the  purpose  of 
ascertaining  and  computing  the  same. 

7.  Trust  companies.  Every  company  liable  to  pay  a  tax  under  section 
one  hundred  and  eighty-eight  of  this  chapter  shall,  on  or  before  August 
first  in  each  year,  make  a  written  report  to  the  tax  commission  of  its  con- 
dition at  the  close  of  business  on  June  thirtieth  preceding,  separately  stat- 
ing the  amount  of  its  capital  stock,  the  amount  of  its  surplus,  and  the 
amount  of  its  undivided  proBts,  and  containing  such  other  data,  informa- 
tion or  matter  as  the  tax  commission  may  require. 

8.  Savings  banks.  Every  savings  bank  liable  to  pay  a  tax  under  sec- 
tion one  hundred  and  eighty-nine  of  this  chapter,  shall  on  or  before  August 
&^t  in  each  year,  make  a  written  report  to  the  tax  commission  of  its 
condition  at  the  close  of  business  on  June  thirtieth  preceding,  stating  the 
par  value  of  its  surplus,  and  undivided  earnings  and  containing  such  other 
data,  information  or  matter  as  the  tax  commission  may  require. 

9.  Investment  compuiies.  Every  investment  company  liable  to  pay 
a  tax  under  section  one  hundred  and  eighty-eight-a  of  this  chapter  shall, 
on  or  before  August  first  in  each  year,  make  a  written  report  to  the  tax 
commission  of  its  condition  at  the  close  of  business  on  June  thirtieth  pre- 
ceding, separately  stating  the  amount  of  its  capital  stock,  the  amount 
of  its  surplus,  and  the  amount  of  its  undivided  profits,  and  containing 
such  other  data,  information  or  matter  as  the  tax  commission  may  require. 
{Section  amended  by  L.  1915,  ck.  317  and  subd.  9  added  by  L.  1917,  ck. 
707,  tn  effect  June  1,  1917.) 

8«vroe.— Former  Tax  L.  (L.  1S96,  cli.  90S)  t  1S9,  ass  amended  b7  L.  1901,  cbs.  117, 
US.  132;  L.  1902,  ch.  172;  L.  1905,  ch.  94;  originally  rerleed  from  L.  1880,  ch.  542, 
f  1,  aa  amended  by  L.  1881,  ch.  361,  J  5,  as  amended  by  L.  1881,  cb.  361,  and  L. 
1S9E,  ch.  42E.  I  7,  as  amended  by  U  1881,  ch.  361;  L.  18S2,  cb.  409,  %  322,  as 
amended  by  U  1894,  ch.  196;  L.  1886,  cb.  679,  f  2. 

The  tmendmeiit  of  1016  merely  Bubatltuted  tax  commiaalon  for  comptroller. 

The  unendnent  of  1817,  ob.  SO  to  eubd.  1,  changed  the  time  for  making  report 
tram  "on  or  before  Not  16"  to  "between  Not.  1  and  Dec.  15,"  and  also  antborlzed 
the  commiBslon  to  extend  the  time  to  Feb.  16. 

BepoTt  for  part  of  year. — The  act  of  ISSO,  ch.  642,  held,  to  call  for  a  report 
in  November  of  that  year  from  a  corporation  which  had  not  then  been  organized 
a  full  year,  since  the  tax  Imposed  was  to  meet  the  expenditures  of  the  prospectlTe 
llscal  year.    People  t.  Spring  Valley  Hydraulic  Gold  Co.  (1883).  92  N.  Y.  383. 

Batli  of  ininranee  tax;  ooiutltvtioiiallty  of  ameadmebt  of  1809. — The  franchise 
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tax  of  a  [orelgn  Kle  Inaurance  companj'  maj  be  calculated  upon  the  pramlnms 
recelTed  during  paet  year,  and  not  merely  upon  premiums  recelred  upon  new 
bUBlnesa.  The  amendment  of  1906  la  not  un constitutional  aa  applied  to  bualneaa 
done  before  Ita  paaeage,  as  the  preceding  statutes  provided  for  taxation  at  the 
aame  rate.  People  ex  rel.  Connecticut  Mut  Life  Insurance  Co.  r.  Kelsey  (1906), 
116  App.  DlY.  97,  101  N.  T.  Supp.  902,  affd.  (1900),  1S8  N.  Y.  641,  80  N.  B.  1118. 

§  193.  Value  of  atock  to  be  appndsed. — If  the  dividend  or  dividends 
amount  to  less  than  six  per  centum  on  the  par  value  of  the  capital  stoek, 
'  or  no  dividend  is  declared,  the  president,  treasurer  or  secretary  of  the  com- 
pany liable  to  pay  a  tax  under  the  provisions  of  section  one  hundred  and 
eighty-two  of  this  chapter,  shall,  under  oath,  between  the  first  and  fifteenth 
days  of  November  in  each  year,  estimate  and  appraise  the  capital  stack  of 
such  company  at  its  actual  value. 

And  shall  forward  the  same  to  the  tax  commission  with  the  report  pro- 
vided for  in  the  last  section.  If  the  tax  commission  is  not  satisfied  with 
the  valuation  so  made  and  returned  it  is  authorized  and  empowered  to 
make  a  valuation  thereof,  and  settle  an  account  upon  the  valuation  so 
made  by  it,  and  the  taxes,  penalties  and  interest  to  be  paid  the  state. 
(Amended  iy  L.  1915,  ch.  317.) 

BontM. — Former  Tax  L.  (L.  1S98,  cb.  90S)  f  190,  aa  amended  by  L.  1906,  ch.  474; 
L.  1907,  cb.  734;  originally  revised  from  L.  18S0,  ch.  642,  |  1,  aa  amended  by  L. 
1S61,  cb.  361. 
Tbe  amendment  of  1816  merely  substituted  "tax  commlsBlon"  tor  "comptroller." 
PTeinmptlon  ai  to  eorreotneii  of  decision. — The  statute  makes  the  comptroller 
an  appraiser  and  his  determination  Is  concluslye,  unless  on  application  tor  revi- 
sion It  ta  clearly  shown  to  be  erroneous.  People  ex  rel.  Axe  A  Tool  Co.  t.  Roberts 
(1S94).  82  Hun  313,  31  N.  Y.  Supp.  246,  affd.  (1896),  147  N.  Y.  699,  42  N.  B.  725; 
People  ex  rel.  Edison  BHec.  U.  Co.  v.  Campbell  (1895),  88  Hun  630,  34  N.  Y. 
Supp.  713,  revd.  (1896),  148  N.  Y.  769,  43  N.  E.  177;  People  ex  rel.  Chicago,  etc., 
R.  R.  Co.  V.  Roberts  (1896),  90  Hun  474,  35  N.  Y.  Supp.  968,  revd.  on  aootbei; 
ground  (1897),  164  N.  Y.  1.  47  N.  E.  974;  People  ex  rel.  Staten  Island  Rapid 
Transit  Co.  v.  Roberta  (1896),  4  App.  Dlv.  334,  38  N.  Y.  Supp.  724;  People  ex  reL 
Am.  Contracting  ft  Dredging  Co.  r.  Wemple  (1892),  129  N.  Y.  668,  29  N.  B.  812; 
People  ex  rel.  U.  V.  Copper  Co.  v.  Roberts  (1898),  166  N.  T.  686,  61  N.  B.  293. 

Where  a  person  or  corporation  aggrieved  seeks  to  review  the  action  ot  the 
comptroller  In  Imposing  a  tax  under  ch.  642  of  the  Laws  of  1880,  the  burden  Is 
upon  the  relator  to  show  some  error  or  mistake  upon  the  part  of  the  comptroller. 
People  ex  rel.  Brooklyn  El.  R.  Go.  v.  Roberts  (1896),  90  Hun  637,  36  N.  Y.  Supp.  34. 
Comptroller  !•  aiieuor. — The  state  comptroller  la  In  effect  an  assessor  and  he 
may  determine  the  matter  submitted  to  blm  from  evidence  which  would  not  be 
admissible  In  an  action  at  law.  People  v.  Campbell  (1895),  88  Hun  641,  34  N.  Y. 
Supp.  801. 

Appraisal. — The  rule  of  assessment  In  determining  the  actual  capital  ot  a  cor- 
poration tor  the  purpose  of  general  taxation  Is  tbe  true  value  ot  Its  corporate 
assets,  less  the  debts  and  obligations,  and  not  the  market  value  ot  tbe  shares; 
and,  taking  the  actual  value  of  Its  property  used  here  by  a  foreign  corporation.  Is 
not  erroneous.  People  ex  rel.  Roebllng's  Sons  C^.  v.  Wemple  (1893),  138  N.  Y.  582, 
34  N.  B.  386. 
The  real  estate  ot  a  corporation  may  be  taken  Into  consideration  by  tbe  comp- 
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trailer,  thouKb  It  Is  anbject  to  local  taxation.  People  ex  rel.  Commercial  Cable 
Co.  V.  Campbell  (18&3).  TO  Hun  599,  24  N.  Y.  Supp.  212. 

The  comptroller  la  not  bound  by  the  value  placed  on  the  real  estate  of  a 
torporatlon  by  the  local  aasessora.  People  ex  rel.  Roebltug'e  Sons  Co.  t,  Wemple 
(1893),  138  N.  Y.  582,  34  N.  B.  386. 

The  consideration  of  the  amount  of  relator's  average  monthly  bank  balances 
the  groBB  amount  paid  for  ealarlea,  wages,  and  rent, — sustained.  People  ex  rel. 
Commercial  Cable  Co.  v.  Campbell  (1893),  TO  Hun  599,  24  N.  Y.  Supp.  212. 

Where  the  comptroller  In  estimating  and  appratslng  the  capital  etock  of  a 
nllroad  company,  for  the  purpose  of  taxation  under  ch.  542  of  the  Laws  of  1880, 
and  the  acts  amendatory  thereof,  fixes  the  valuation  at  the  average  price  at  which 
the  stock  sold  during  the  year,  he  has  complied  with  tha  statute,  and  It  Is  not 
DKeesary  for  blm  to  ascertain  the  "Intrinsic"  or  actual  value  of  the  stock  In  cash, 
onlesa  such  Intrinsic  value  exceeded  the  market  value.  People  ex  rel.  Bl.  R.  R. 
or  Brooklyn  v.  Roberto  (1895),  90  Hun  537,  36  N.  Y.  Supp.  34. 

The  actual  value  of  the  capital  stock  of  a  corporation  Is  tbe  value  of  Its  aaseta 
■nd  the  good-will  of  Its  business.  Including  Its  right  to  conduct  It  under  its  fran- 
chise, leas  Its  liabilities.  People  ex  rel.  Wiebusch  ft  Hilger  Co.  v.  Roberta  (1897), 
164  N.  Y.  101,  47  N.  B.  980. 

Where  the  comptroller  is  dlaaatisfled  with  the  appraisal  of  the  value  of  the 
capital  stock  of  a  corporation,  and  electo  to  reject  such  appraisal  and  make  one 
of  his  own,  be  is  not  limited  by  the  average  market  price  tor  which  the  stock  sold 
daring  the  year,  except  that  be  is  required  to  appraise  it  at  not  less  than  such 
■verage  market  value.  People  ex  rel.  Metropolitan  Security  Co.  v.  Kelsey  <1905), 
101  App.  Div.  248,  91  N.  Y.  Supp.  711. 

Dednetion  of  anonnt  of  preferred  itook  oertidoatei. — Where  a  corporation  laenee 
stock  certificates  representing  a  part  of  the  capital  stock  of  the  corporation,  such 
certiacates  cannot  be  deemed  debU  and  deducted  from  an  assessment  made  by  the 
comptroller  for  the  purpose  of  imposing  a  franchise  tax.  People  ex  rel.  Cohn 
*  Co.  V.  HiUer  (1904),  180  N.  Y.  16,  72  N.  B.  G26,  af^.  (1904).  94  App.  Div.  564,  S8 
N.  T.  Supp.  197. 

§  IM.  Further  reqturements  at  to  reports  of  oorporatioiu. — Every  report 
reqoired  by  this  article  shall  have  annexed  thereto  the  affidavit  of  the  presi- 
dent, vice-president,  secretary  or  treasurer  of  the  corporation,  association 
or  joint-stoek  company  or  of  tbe  person  or  one  of  the  persons,  or  the  mem- 
bers of  the  partnership  making  tbe  same,  to  tbe  eflfect  that  the  statements 
eoDtained  therein  are  true.  Such  reports  shall  contain  any  other  data,  in- 
formation or  matter  which  the  tax  commission  may  require  to  be  in- 
cluded therein,  and  it  may  prescribe  the  form  in  which  such  reports  shall 
be  made  and  the  form  of  oath  thereto.  When  so  prescribed  such  forms 
shall  be  osed  in  making  the  report.  The  commission  may  require  at  any 
time  a  further  or  supplemental  report  under  this  article,  which  shall  con- 
tain information  and  data  upon  such  matters  as  tbe  commission  may 
specify.     (Amended  by  L.  1915,  eft.  317.) 

■oiree.— Former  Tax  L.  (U  1896,  ch.  908)  |  191;  for  original  source  of  section, 
see  sonrce  note  to  |  192. 

The  amendment  of  191S  merely  substituted  "tax  commission"  for  "comptroller." 

§  195.  Fowen  of  tax  commisaioa  to  examine  into  affairs  of  corporations. — 
Id  case  any  report  required  by  any  of  the  preceding  sections  of  this  article 
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shall  be  unsatisfactory  to  the  commission,  or  if  any  such  report  is  not  made 
as  herein  required,  the  commission  is  authorized  to  make  ua  estimate  of  the 
dividends  paid  by  such  corporation  and  the  valuf  of  the  coital  stock  em- 
ployed by  it,  from  any  such  report  or  from  any  other  data,  and  to  order 
and  state  an  account  according  to  the  estimate  and  value  so  made  by  it  for 
the  taxes,  percentage  and  interest  due  the  state  from  such  corporation, 
association,  joint-stock  company,  person  or  partnership.  The  commission 
shall  also  have  power  to  examine  or  cause  to  be  examined,  in  ease  of  a 
failure  to  report  or  in  case  the  report  is  unsatisfactory  to  it,  the  books 
and  records  of  any  such  corporation,  joint-stock  asnociation,  company,  for- 
eign banker,  person  or  partnership,  and  may  hear  testimony  and  take  proofs 
material  for  its  information,  and  may  appoint  a  commissioner  by  a  written 
appointment  under  its  official  seal  for  that  purpose.  Every  conmiissioner 
so  appointed  shall  be  authorized  to  m^e  such  examination  and  take  such 
testimony  and  hear  such  proofs  and  report  the  proofs  and  testimony  so 
taken  and  the  result  of  his  examination  so  made  and  the  facts  found  by  him 
to  the  commission.  The  commission  shall,  therefrom,  or.  from  any  other 
data  which  shall  be  satisfactory  to  it,  order  and  state  an  account  for  the 
tax  due  the  state,  together  with  the  expenses  of  such  examination  and  the 
taking  of  such  testimony  and  proofs.  Such  expenses  shall  be  fixed  and  ad- 
justed by  the  commission.     (Amended  by  L.  1915,  ck.  317.) 

Sonroe. — Former  Tax  L.  (L.  1896.  cb.  908)  {  192;  orlglnallr  revlBed  from  L.  ISSO, 
cb.  E42,  OS  amended  by  L.  1881,  cb.  361.  and  ||  11,  12,  13,  as  added  br  L.  1S82, 
cb.  151,  and  amended  by  L.  1885,  cb.  301.  and  I..  1894.  cb.  S62;  L.  1882,  cb.  409. 
f  I  322,  323,  aB  amended  by  L.  18S6,  cb.  186. 

Tbe  amendment  of  191S  subetltatad  "commission"  tor  "comptrollar"  In  several 

§  196.  Notice  of  statement  of  tax;  interest. — Upon  auditing  and  stating 
every  account  for  taxes  under  this  article,  the  commission  shall  forthwith 
send  notice  thereof  in  writing  to  the  person,  partnership,  company,  asso- 
ciation or  corporation  against  whom  the  same  is  made,  which  notice  may  be 
mailed  to  the  postoffice  address  of  such  person,  partnership,  association, 
company  or  corporation.  All  accounts  so  audited  and  stated  shall  bear 
interest  upon  the  total  amount  found  due  thereon  to  the  state,  for  taxes, 
percentage,  interest  and  other  charges,  from  the  expiration  of  thirty  days 
after  sending  such  notice  until  payment  thereof  shall  be  made  and  shall 
be  added  thereto  and  collected  therewith  by  the  comptroller.  {Amended  by 
L.  1915,  cA.  317.) 

Source.— Former  Tax  L.  (L,  1896,  cb.  908)  %  193;  originally  revised  from  L.  1880, 
cb.  543.  If  15.  16,  as  added  by  L.  1885,  cb.  EOl. 

The  amendment  of  1918  subBtltuted  "commiBslon"  for  "comptroller"  in  first  sen- 
tence, and  added  tbe  words  at  end  of  eectian  "and  shall  be  added  thereto  and 
collected  therewith  by  the  comptroller." 

§  197.  Payment  of  tax  and  penalty  for  failure. — A  tax  imposed  by 
section  one  hundred  and  eighty-two  or  one  hundred  and  eighty-six  of 
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this  chapter  shall  be  due  and  payable  into  the  state  treasury  on  or  before 
the  fifteenth  day  of  January  in  each  year.  A  tax  imposed  by  section 
one  hundred  and  eighty-four  of  this  ebapt«r  on  a  transportation  or  trans- 
mission corporation,  or  by  section  one  hundred  and  eighty-five,  on  elevated 
f&ilroads  or  surface  railroads  not  operated  by  steam,  shall  be  due  and  pay- 
sbk  into  the  state  treasury  on  or  before  the  first  day  of  August  in  each 
year.  A  tax  imposed  by  section  one  hundred  and  eighty-seven  of  this 
chapter  on  an  ineurance  corporation  shall  be  due  and  payable  into  the 
state  treasury  on  or  before  the  first  day  of  June  in  each  year,  A  tax 
unposed  by  section  one  hundred  and  eighty-eight,  one  hundred  and  eighty- 
eight-a  or  one  hundred  and  eighty-nine  shall  be  due  and  payable  into 
the  state  treasury  on  or  before  the  first  day  of  September  in  each  year.  A 
tax  imposed  by  section  one  hundred  and  ninety-one  of  this  chapter  on 
&  foreign  banker  shall  be  due  and  payable  into  the  state  treasury  on  or 
before  February  first  in  each  year.  If  such  tax  in  any  case  is  not  paid 
within -thirty  days  after  the  same  becomes  due,  or  if  the  report  of  any  such 
corporation  is  not  made  within  the  time  required  by  this  article,  the  cor- 
poration, association,  joint-stock  company,  person  or  partnership,  liable 
to  pay  the  tax,  shall  pay  into  the  state  treasury,  in  addition  to  the  amount 
of  such  tax,  a  sum  equal  to  five  per  centum  thereof,  and  one  per  centum 
additional  for  each  month  the  tax  remains  unpaid,  which  sum  shall  be 
added  to  the  tax  and  paid  or  collected  therewith.  Every  corporation, 
association,  joint-stock  company,  person  or  partnership  failii^  to  make 
the  annual  report  required  by  this  article,  or  tailii^  to  make  any  special 
report  required  by  the  commission,  within  any  reasonable  time  to  be  speci- 
fied by  the  commission,  shall  forfeit  to  the  people  of  the  state  the  sum 
of  one  hundred  dollars  for  every  such  failure,  and  the  additional  sum  of 
ten  dollars  for  each  day  that  such  failure  continues.  Such  tax  shall  be 
a  lien  upon  and  bind  all  the  real  and  personal  property  of  the  corporation, 
joint-stock  company  or  association  liable  to  pay  the  same  from  the  time 
when  it  is  payable  until  the  same  is  paid  in  full.  {Amended  by  L.  1915, 
ch.  317,  and  L.  1917,  ck.  707,  m  effect  June  1,  1917.) 

Source. — Former  Tax  L.   (K  IS96,  ch.  90S)   i  191,  as  amended  by  L.  1901,  cha. 
US,  132,  6GSi  originally  revieed  from  L.  18S0,  ch.  542,  g|  i,  6,  7,  as  amended  by 
L.  1S81,  ch.  361;  f  6,  aB  amended  by  L.  1S9&,  ch.  495;  L.  1SS2,  ch.  409,  i  322,  as 
amended  by  L.  1895,  cb.  196:  I..  1SS6,  ch.  679,  9  1,  as  amended  by  L.  1895,  ch.  418. 
Amendmentt  of  1801. — The  section  baa  been  Inserted  ae  amended  by  L.  1901, 
ch.  558.    Tbe  section  was  also  amended  by  L.  19D1,  ch.  lis,  and  L.  1901,  ch.  132.    The 
amendment  made  by  ch.  132  omttted  the  amendment  made  by  ch.  113. 
The  amendment  of  1818  BubatUuted  "commission"  for  "comptroller." 
Tlie  amendment  of  1S17  Inserted  the  reference  to  j  ISS-a  (Investment  companies). 
Ilea  of  tax. — This  section  doss  not  give  the  state  a  priority  (or  an  unpaid  tax 
i^r  a  prior  mortgage.    In  this  state  the  state  does  not  succeed  to  all  the  preroga- 
tive* of  the  Brltiah  crown,  among  otbers  the  right  to  a  preference  For  debts  due  it 
Dverall  other  creditors.    Undoubtedly  tbe  state  has  tbe  power  to  confer  tbe  priority, 
tint  iDcb  a  construction  of  the  act  shauld  not  be  adopted  unless  tbe  language  used 
compels  It.    Tbe  Legislature  intended  to  make  the  tax  a  lien  npon  the  property 
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in  Ite  condition  when  the  tax  accrued.    Central  Truat  Co.  t.  Third  Ave.  R.  Co. 
(1911),  186  Fed.  291. 

§  198.  EerisioiL  and  readjnttmcnt  of  aoconnti  by  ttz  oomminioii. — If  an 
application  be  filed  with  the  commission  by  the  party  against  whom  the 
account  is  stated  or  by  the  attomey-e:eneral  within  one  year  from  the  time 
any  such  account  shall  have  been  audited  and  stated,  the  commissioa  may 
at  any  time  upon  notice  thereof  sent  to  the  person,  partnership,  company, 
association  or  corporation  against  whom  it  is  stated,  revise  and  readjust 
such  account  and  if  it  shall  be  made  to  appear  upon  any  such  application, 
by  evidence  submitted  to  it  or  otherwise,  that  any  such  account  included 
taxes  or  other  charges  which  could  not  have  been  lawfully  demanded,  or  that 
payment  has  been  illegally  made  or  exacted  of  any  such  account,  the  com- 
mission shall  resettle  the  same  according  to  law  and  the  facts,  and  charge 
or  credit,  as  the  case  may  require,  the  difference,  if  any,  resulting  from  sach 
revision  or  resettlement  upon  the  accounts  for  taxes  of  or  against  any  such 
person,  partnership,  company,  association  or  corporation.  Such  'credit, 
whether  allowed  before  or  after  the  passage  of  this  chapter  may  be,  by  the 
person,  partnership,  company,  association  or  corporation  in  whose  favor  it 
is  allowed,  assigned  to  a  person,  partnership,  company,  association  or  cor- 
poration liable  to  pay  taxes  under  article  nine  of  this  chapter,  and  the  as- 
signee of  the  whole  or  any  part  of  such  credit  on  filing  with  the  com- 
mission such  assignment  shall  thereupon  be  entitled  to  credit  on  the  books 
of  the  commission  for  the  amount  thereof  on  the  current  account  for  taxes 
of  such  assignee  in  the  same  way  and  with  the  same  effect  as  though  the 
credit  had  originally  been  allowed  in  favor  of  such  assignee.  The  commis- 
sion shall  forthwith  send  written  notice  of  its  determination  upon  such 
application  to  the  applicant,  and  to  the  attorney-general,  which  notice  may 
be  sent  by  mail  to  its  post-office  address.     (Ajmended  by  L.  1915,  ch.  317.) 

Sonroc,— Former  Tax  L.  (L.  1896,  ch.  908)  |  196.  as  amended  by  L.  1903,  ch.  642. 
and  L.  1907,  ch.  734;  orlglnallr  revised  from  L.  1880,  ch.  E42,  |  19,  as  added  by 
L.  1S89,  ch.  463. 

The  amendment  of  1003  Inserted  the  next  to  the  last  sentence,  allowing  a  transfer 
of  credit,  superseding  People  ex  rel.  Western  Union  Telegraph  Co.  v.  Roberta  (1898), 
30  App.  Dlv.  78.  61  N.  Y.  Supp.  647,  affd.  1S8  N.  Y.  693. 

The  amendineiit  of  1815  substituted  "commlaslon"  for  "comptroller." 

No  UmlUtlon  before  1896.— People  ex  rel.  Bdlson,  etc.  Co.  v.  Wemple  {1892),  133 
N.  Y.  617,  30  N.  E.  1002. 

Tolnntary  payment  of  tax  does  not  work  an  eatoppel,  nor  la  the  report  made 
by  the  company  a  "stlpulatton,"  which  will  prevent  a  recovery  of  the  tax.  People 
ex  rel.  Bdlaon  Electric  ft  lUumltiatlng  Co.  v.  Wemple  (1894),  141  N.  Y.  471,  36  N.  E. 
506. 

Evidence. — A  party  seeking  revision  or  readjustment  of  a  tax  agaluat  a  corpora- 
tion settled  by  the  comptroller,  muat  produce  evidence  showing  the  error  of  the 
settlement.  People  ex  rel.  Postal  Telegraph  Co.  v.  Campbell  (1893),  70  Hun  607, 
24  N.  Y.  Supp.  208. 

Where  a  corporation  applies  for  a  rehearing  by  the  comptroller  because  of  an 
alleged  over-valuation  Of  Its  capital  stock.  It  should  submit  an  Inventory  of  all  the 
real  estate  and  personal  property  owned  by  It  within  the  state,  and  offer  satla- 
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bttorj  proof  that  It  owiu  no  other  property  here  except  aa  set  ont  In  the  InTentory. 
People  ei  rel.  Axe  A  Tool  Co.  v.  Roberts  (1894),  82  Hun  313,  31  N.  V.  Supp.  S46, 
4ird.  (1895),  147  N.  Y.  6»9,  42  N.  B.  726. 

Xfeet  at  deoliion. — The  declalon  rendered  br  the  comptrolUr  on  the  application 
to  rerlM  and  readjust  a  tax  taaa  the  effect  of  a  Judgment  rendered  by  a  court. 
People  ex  rel.  Am.  Surety  Co.  t.  Campbell  (1892),  64  Hun  417. 19  N,  Y.  Supp.  662. 

After  auch  a  hearing  and  a  decision  on  the  merits  the  Judgment  rendered  by  the 
t«nptroller  should  not  again  be  opened.    Id. 

Appropriation  neoenary  for  refund. — Taxes  once  paid  Into  the  treasury  cannot 
be  refunded  without  an  appropriation.  People  ex  rel.  Edison  Electric  Illuminat- 
ing Co.  T.  Wemple  (1892),  133  N.  Y.  617,  30  N.  E.  WdZ. 

The  comptroller  may  resettle  the  account  and  credit  or  cbai^e  the  difference, 
II  any,  on  the  current  account.    Id. 

Inereaie  of  original  asseisment  Is  not  authorized.  People  T.  HUler  (1903),  S4 
App.  DlT.  166,  82  N.  Y.  Supp.  607;  People  ex  rel.  Bppens  Co.  t.  Roberts  (1900),  61 
App.  DlT.  152,  64  N.  Y.  Supp.  827. 

ftefnsal  of  application. — The  comptroller  cannot  refuse  to  entertain  an  appUca* 
Um  tor  a  rerlalon  and  readjustment  of  an  asaeaament  on  the  capital  stock  of  a 
corporation,  because  the  corporation  refuses  to  produce  additional  testimony,  and 
maintains  that,  upon  the  testimony  taken  on  the  original  hearing,  the  assessment 
Is  taicorrect  People  ex  ret.  Stndebaker  Co.  r.  Knight  (1901),  66  App.  DIt.  160,  72 
N.  Y.  Supp.  929. 

BcTlew. — This  section  does  not  authorize  a  comptroller  to  rerlew,  of  hla  own 
motion,  and  upon  the  same  facts,  a  decision  rendered  by  him  in  a  prevloua  year. 
People  ex  rel.  Spencerian  Pen  Co.  t,  Kelsey  (190B),  106  App.  DIt,  132,  93  N.  T, 
Supp.  971,  aDd.   (1906),  186  N.  Y.  646,  77  N.  E.  1195. 

$  199,  Beview  of  determisation  of'taz  oommiHion  by  oertionri.— The 
determinatioQ  of  the  commiBsion  upon  any  application  made  to  it  by  any 
person,  partnership,  company,  association  or  corporation  for  a  revision 
and  resettlement  of  any  account,  as  prescribed  in  this  article,  may  be  re- 
viewed both  upon  the  law  and  the  facts  upon  certiorari  by  the  supreme 
conrt  at  the  instance  of  any  person,  partnership,  company,  association  or 
corporation  aflfected  thereby,  and  in  the  name  and  on  behalf  of  the  people 
of  the  state.  For  the  purpose  of  such  review  the  commission  shall  return, 
on  such  certiorari,  the  accounts  and  all  the  evidence  before  it  on  such  ap- 
plication, and  all  the  papers  and  proofs  upon  the  original  statement  of 
such  account  and  all  proceedings  thereon.  If  the  original  or  resettled 
accounts  shall  be  found  erroneous  or  illegal,  either  in  point  of  law  or  of 
fact,  by  the  supreme  court,  upon  any  such  review,  the  accounts  reviewed 
^uil]  then  be  corrected  and  restated,  and  from  any  determination  of  the 
supreme  conrt  upon  any  such  review  an  appeal  to  the  court  of  appeals 
may  be  taken  by  either  party.     {A>mended  by  L.  1915,  ch.  317.) 

■oaree. — Former  Tax  L.  (L.  1896,  ch.  908)  |  196;  originally  rerlaed  from  L,  880, 
dL  542,  I  20.  as  added  by  L.  1889,  ch.  463, 

The  amendment  of  ISIS  aubatltuted  "commlaslon"  for  "comptroller." 

Beferencei. — ProTlalons  regulating  certiorari  proceedings,  Code  CItII  Procedure, 
ft  2120-2148.    Review  of  assessments  generally,  Tax  Law,  ||  290-307. 

Conetnslvenesa  of  retain. — Upon  certiorari  to  review  the  action  of  the  comp- 
troller In  taxing  a  corporation,  the  return  is  conclusive  in  the  court  of  appeals. 
Pwvle  ex  rri.  Roebling-s  Sons  Co,  v.  Wemple  (1893),  138  N.  Y.  682,  34  N.  B.  386. 
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Tbe  comptroller's  determination  as  to  the  amount  of  tbe  tax  should  not  be  disturbed 
unless  It  clearly  appears  to  be  erroneous.    Id. 

Elteat  of  voluntary  payment. — Relator  Sled  reports  and  paid  tbe  tax  assessed 
to  the  comptroller.  Afterward  It  was  determined  that  relator  was  a  manufacturing 
corporation  and  exempt  from  the  tax  and  It  was  sought  to  recover  back  the  tax 
so  paid.  Held,  that  the  payment  was,  In  law,  a  voluntary  one,  and  certiorari  to 
review  tbe  action  of  the  comptroller  in  refusing  to  pay  back  the  tax  could  not  be 
maintained.  People  ex  rel.  Bdlaon  Bllectric  Illuminating  Co.  v.  Wemple  (1893),  69 
Hun  367,  23  N.  Y.  Supp.  661,  revd.  (1894),  141  N.  Y.  471,  36  N.  EJ.  506. 

It  Is  a  condition  precedent  to  the  making  of  an  applloatlen  for  a  writ  of  certiorari, 
under  this  section  to  review  a  tranctalae  tax,  that  the  amount  thereof  be  depoelt«d 
with  tbe  state  treasurer  as  required  by  section  200  of  tbe  Tax  Law.  People  ex  rel. 
Lehigh  Valley  R.  R.  Co.  v.  Sohmer  (1914).  84  Misc.  6tS,  147  N.  Y.  Supp.  636,  affd. 
(1SI6),  174  App.  Dlv.  732,  161  N.  Y.  Supp.  GST. 

See  People  ex  rel.  H.  ft  M.  R.  R.  Cki.  v.  Tax  Comm.  (1910),  69  Misc.  1,  125  N.  Y. 
Supp.  896. 

§  200.  Bepulatiou  as  to  snoh  vrit  of  certiorari. — No  certiorari  to  re- 
view any  audit  and  statement  of  an  account  or  any  determination  by 
the  commission  under  this  article  shall  be  granted  unless  notice  of  ap- 
plication therefor  is  made  within  thirty  days  after  the  service  of  the  notice 
of  such  lietermination.  Eight  days'  notice  shall  be  given  to  the  commis- 
sion of  the  application  for  such  writ.  The  full  amount  of  the  taxes,  per- 
centage, interest  and  other  charges  audited  and  stated  in  such  account 
must  be  deposited  with  the  state  treasurer  before  making  the  application 
and  an  undertaking  filed  with  the  commiseion,  in  such  amount  and  with 
such  sureties  as  a  justice  of  the  supreme  court  shall  approve,  to  the  effect 
that  if  such  writ  is  dismissed  or  the  determination  of  the  commission 
affirmed,  the  applicant  for  the  writ  will  pay  all  costs  and  charges  which 
may  accrue  against  him  or  it  in  the  prosecution  of  the  writ,  including  costs 
of  all  appeals,     {Amended  by  L.  1915,  eh.  317.) 

Sonree. — Former  Tax  L.  (L.  1896,  cb.  90S)  f  197;  originally  revieed  from  L.  1880, 
ch.  542,  i  17,  as  added  by  L.  1S85,  ch.  501. 

The  amendment  of  191B  substituted  "commission"  for  "comptroller." 

Bight  to  oredit. — Wbere  a  foreign  railroad  corporation  duly  authorized  to  transact 
business  within  this  State  and  engaged  in  operating  as  lessee  two  domestic  rail- 
road corporations  on  demand  by  the  State  Comptroller  to  the  lessor  companies 
paid  without  objection  within  the  time  limited  by  statute  the  taxes  upon  the  capital 
stock  of  said  companies,  and  the  Comptroller  subsequently  made  an  asseaament 
against  said  lessee  for  a  capital  stock  tax  under  the  prorlsions  of  section  182  of  tbe 
Tax  Law  covering  tbe  same  years  for  which  tbe  lessee  had  already  paid  such  tax 
for  the  lessor  companies,  the  court  la  without  power,  no  fraud  being  suggested, 
to  grant  a  writ  of  certiorari  ostensibly  to  review  the  latter  asGesBment  which 
had  not  been  paid  into  the  treasury  as  required  by  section  200  of  the  Tax  Law,  but 
actually  to  review  the  prior  assessments  and  to  have  the  payment  of  them  credited 
as  against  tbe  subsequent  assessment.  It  teems,  however,  that  the  Legislature 
may.  under  the  circumstances,  make  some  provision  for  doing  Justice  to  the  lessee. 
Matter  of  Lehigh  Valley  R.  R.  Co.  v.  Sohmer  (1916),  174  App.  Dlv.  732,  161  N.  Y. 
Supp.   567. 

§  201.    Warrant  for  the  collection  of  taxes. — After  the  expiration  of 
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thir^  dayB  from  the  sending  by  the  eommission  of  a  notice  of  a  atatement 
of  m  account  as  provided  in  this  article,  unless  the  amount  of  such  ac- 
connt  shall  have  been  paid  or  deposited  with  the  state  treasurer,  if  an  ap- 
peal or  other  proceedings  have  been  taken  to  review  the  same,  and  the  under- 
tshng  given  as  provided  in  this  article,  the  comptroller  may  issue  a  war- 
rant under  hia  hand  and  oCBcial  seal,  directed  to  the  sheriff  of  any  county 
at  the  state,  commanding  him  to  levy  upon  and  sell  the  real  and  personal 
property  of  the  person,  partnership,  company,  association  or  corporation 
against  which  such  account  is  stated,  found  within  his  county  for  the 
payment  of  the  amount  thereof  with  interest  thereon  and  costs  of  execut- 
ing the  warrant,  and  to  return  such  warrant  to  the  comptroller  and  pay  to 
the  state  treaaurer  the  money  collected  by  virtue  thereof,  by  a  time  to  be 
therein  specified,  not  leas  than  sixty  days  from  the  date  of  the  warrant. 
Such  warrant  shall  be  a  lien  upon  and  shall  bind  the  real  and  personal 
propnty  of  the  person,  partnership,  company,  association  or  corporation 
against  which  it  ia  issued,  from  the  time  an  actual  levy  shall  be  made  by 
virtue  thereof.  The  sheriff  to  whom  any  such  warrant  shall  be  directed 
shall  proceed  upon  the  same  in  all  respects,  with  like  effect,  and  in  the 
same  manner  as  prescribed  by  law  in  respect  to  executions  issued  against 
property  upon  judgments  of  a  court  of  record,  and  shall  be  entitled  to  the 
same  fees  for  his  services  in  executing  the  warrant,  to  be  collected  in  the 
same  manner.     (^Amended  hy  L.  1915,  eh.  317.) 

Sonne. — Former  Tax  L.  <L.  1896,  ch.  SOS)  |  198;  orlslnally  revised  from  L.  1880, 
eh.  M2.  I  18,  aa  added  bjr  L.  1S85,  cb.  601;  L.  18S2.  ch.  409.  |  322,  as  amended  by 
L  18N,  ch.  196. 

The  amesdnent  of  1916  subeUtated  "commission"  tor  "comptroller"  In  first 
clause. 

?ilorl^  of  tax. — A  tax  upon  corporations  under  this  sectloa  Is  not  superior  to  a 
mortgage  given  prior  to  the  Issuance  of  the  warrant  for  the  collection  of  the  tax. 
Rept.  of  Atty.  Oenl.  (1908)  196. 

Propert7  pnrohaaed  at  a  ihcrtiri  lale  may  be  sold  for  taxes  prior  to  the  delivery 
of  a  sheriff's  deed.    Kept,  of  Atty.  Oenl.  (1910)  530. 

Qroandi  of  refusal. — The  above  section  does  not  authorize  or  require  the  comp- 
troller to  return  the  grounds  of  his  refusal  In  obedience  to  a  writ  of  certiorari 
to  review  his  action  In  refusing  to  revise  and  readjust  a  tax  upon  a  corporation. 
It  the  writ  contains  such  a  provlalon.  It  may  be  stricben  out,  on  motion.  The 
comptroller,  by  neglecting  to  appear  upon  the  return  day  of  the  motion  for  the 
writ,  does  not  waive  his  right  to  move  to  strike  out  eucb  provision.  People  ex 
rel  N.  Y.  Realty  Corporation  v.  Miller  (1904).  S2  App.  Dlv.  118,  87  N.  Y.  Supp.  341. 

§  202.  Information  of  delinqnentt. — It  shall  be  the  duty  of  any  per- 
son having  knowlei^e  of  the  evasion  of  taxation  under  this  article  by  any 
corporation,  association,  joint-stock  company,  partnership  or  person  lia- 
Ue  to  taxation  thereunder,  or  any  omission  on  their  part  to  make  the 
reports  required  by  this  article,  to  make  a  written  report  thereof  to  the 
comptroller  of  the  state,  with  such  information  as  may  be  in  hb  possession 
M  may  lead  to  the  recovery  of  any  taxes  due  the  state  therefrom.  If,  in 
his  opinion,  the  interests  of  the  state  require  it,  the  comptroller  may  em- 
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ploy  such  person  to  assist  in  the  collection  and  preparation  of  evideoce 
and  in  the  prosecution  and  trial  of  actions  for  such  taxes,  and  so  much  of 
the  same,  not  exceeding  ten  per  centum  thereof,  as  may  be  collected  from 
any  such  delinquent  corporation,  association,  company,  partnership  or 
person,  by  reason  of  such  report  and  such  services,  as  shall  have  been 
agreed  upon  between  such  person  and  the  comptroller  or  attorney-gen- 
eral as  a  compensation  therefor,  shall  be  paid  to  such  person,  end  nothing 
shall  be  paid  to  such  person  for  such  report  or  services  unless  there  shall 
be  a  recovery  of  taxes  by  reason  thereof. 

ae.  ch.  908)  I  199;  orlglnallf  revised  fr«m  L.  1885, 


§  203.  Action  for  reoovery  of  tazea;  forfeitnre  of  elurter  of  delinqaent 
corporations. — ^An  action  may  be  brought  by  the  attorney-general,  at  the 
instance  of  the  comptroller,  in  the  name  of  the  state,  to  recover  the  amount 
of  any  account  audited  and  stated  by  the  commission  under  the  provisions 
of  this  article.  If  any  such  account  shall  remain  unpaid  at  the  expiration 
of  one  year  after  notice  of  the  statement  thereof  has  been  sent  as  required 
by  this  article,  and  the  comptroller  is  satisfied  that  the  failure  to  pay  the 
same  is  intentional,  he  shall  so  report  to  the  attorn ey-general,  who  shall 
immediately  bring  an  action,  in  the  name  of  the  people  of  the  state,  for 
the  forfeiture  of  the  franchise  of  any  corporation,  Joint-stock  company 
or  association  failing  to  make  such  payment,  and  if  it  is  found  that  such 
failure  was  intentional,  judgment  shall  be  rendered  in  such  action  for  the 
forfeiture  of  its  franchise  and  for  its  dissolution,  and  thereafter  such 
franchise  shall  be  annulled.     {Amended  by  L.  1915,  ch.  317.) 

Bonree. — Former  Tax  K  (L.  1896,  ch.  908)  |  200;  orlglnallj  revlaed  from  L.  1880, 
cb.  642,  I  2,  as  amended  by  L.  ISSl,  ch.  361;  L.  1882,  ch.  409,  I  322,  as  amended  by 
L.  1894,  ch.  196;  L.  1SS6.  ch.  G79,  |  3. 

The  ■.mcBdment  of  ISIB  enbatltutcd  "commission"  for  "comptroller"  In  last  part 
of  first  sentence. 

tntereit  not  allowed  as  damages- — In  an  action  against  a  corporation  tor  a 
follure  to  comply  with  the  requirements  of  L.  1881,  ch.  361,  in  not  paying  a 
tax  asseaaed  thereunder. — held,  that  no  Interest  should  be  allowed  as  damages, 
since  the  statute  prescribee  the  penaltj,  and  no  other  may  be  collected.  People 
T.  Gold  i  Stock  Tel.  Co.  (1885),  98  N.  Y.  67,  modfg.  on  this  point  the  Jndsment  in 
(1884).  32  Hun  491. 

Action  by  people. — The  mode  provided  tor  the  collection  of  these  taxes  aeems 
to  be  an  action  by  the  people,  and  this  section  Is  the  one  referred  to  in  L..  1882,  ch. 
363,  i  12,  providing  for  the  asseBsment  and  collection  of  the  expenses  of  the  railroad 
commissioners.  People  ex  rel.  N.  Y.,  O.  A  W.  Ry.  Co.  v.  Chapin  (1886),  42  Hnn 
239.  rerd.   (1887),  106  N.  Y.  265,  12  N.  E.  S9G. 

This  section  does  not  provide  for  any  other  remedy  except  an  action  by  the 
people.  Central  Trust  Co.  v.  N.  Y.  City  A  N.  R.  R.  Ck>.  (1888),  47  Hnn  GS7.  revd. 
(18SS),  110  N.  Y.  260,  18  N.  E.  92.  1  L.  R.  A.  260.  See  People  v.  Home  Ins.  Co. 
(1883).  92  N.  Y.  328,  affd.  (1886),  119  U.  S.  129.  30  I.,  ed.  360,  8  Sup.  Ct  1386.  affd. 
on  rearg.  (1890).  134  U.  S.  694,  33  U  ed.  1026,  10  Sup.  Ct.  693,  affg.  (1883),  29  Hun 
204;  People  v.  Bqultable  Trust  Co.  (1884),  96  N.  Y.  387. 
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$  S04.  Bcporti  to  b«  made  b;  the  uoretar;  of  ttate. — The  secretary  of 
state  shall  transmit  on  the  first  day  of  each  month  to  the  tax  commiaston 
a  report  of  the  stock  corporations  whose  certificates  of  incorporation  are 
filed,  or  of  the  foreign  stock  corporations  to  whom  a  certificate  of  authority 
has  been  issued  to  do  biisiness  in  this  state,  during  the  preceding  month. 
Such  report  shall  state  the  name  of  the  corporation,  its  place  of  business, 
the  amount  of  its  capital  stock,  its  purposes  or  objects,  the  names  and 
places  of  residence  of  its  directors,  and,  if  a  foreign  corporation,  its  place 
of  business  within  the  state.  The  commission  may  prescribe  the  forms 
and  furnish  the  blanks  for  such  reports.  The  secretary  of  state  shall  make 
like  reports  to  the  commission  whenever  required  by  it  relating  to  any  such 
eorporations  whose  certificates  have  been  filed  or  to  whom  a  certificate  of 
authority  has  been  issued  prior  to  the  time  when  this  article  takes  effect, 
and  daring  any  period  of  time  specified  by  the  commission  in  its  request 
erty  for  itself  or  for  others ; 

Souoe.— Former  Tax  L.  (L.  1896,  ch.  908)  |  201;  orlglnallr  a  substitute  tor  L. 
IU\.  eh.  166. 

The  amendment  of  191B  substituted  "commission"  tor  "comptroller"  In  Beveral 

§  205.  EzemptioiM  from  other  state  tazaHon. — The  personal  property 
of  every  corporation,  company,  association  or  partnership,  taxable  under 
this  article,  other  than  for  an  organization  tax,  shall  be  exempt  from 
assessment  and  taxation  upon  its  personal  property  for  state  purposes,  if 
all  taxes  due  and  payable  under  this  article  have  been  paid  thereby.  The 
personal  property  of  every  corporation  taxable  under  section  one  hundred 
and  eighty-eight  of  this  article,  or  under  section  one  hundred  and  eighty- 
eight-a  of  this  article,  other  than  for  an  organization  tax,  and  as  provided 
in  the  banking  law,  shall  be  exempt  from  assessment  and  taxation  for  all 
other  purposes.  The  personal  property  of  a  private  or  individual  banker, 
actually  employed  in  his  business  as  such  banker,  shall  be  exempt  from 
taxation  for  state  purposes,  if  such  private  or  individual  banker  shall  have 
pud  all  taxes  due  and  payable  under  this  article.  Such  corporation  and 
private  or  individual  banker  shall  in  no  other  respect  be  relieved  from  assess- 
ment and  taxation  by  reason  of  the  provisions  of  this  article.  The  owner 
and  holder  of  stock  in  an  incorporated  trust  company  liable  to  taxation 
under  the  provisions  of  this  chapter  shall  not  be  taxed  as  an  individual 
for  such  stock.  Personal  property  exempted  from  taxation  by  this  sec- 
tion shall  not  include  shares  of  stock  of  banks  and  banking  associations 
taxable  under  the  provisions  of  sections  twenty-four  to  twenty-four-g, 
both  inclusive,  of  this  chapter.  {Amended  by  L.  1917,  ck.  39  and  L.  1917, 
cA.  707  in  effect  June  1,  1917.) 

louoe. — Former  Tax  L.  <L.  1896,  cli.  908)  J  202,  as  amended  by  L.  1901,  ch.  132; 
L.  1902.  ch.  172;  L.  1907,  chs.  121,  739;  originally  roTlsed  from  L,  1880,  ch.  542, 
I  K,  as  amended  by  L>-  18S1,  ch.  361;  L.  1886,  ch.  679,  |  4,  aa  amended  by  L.  1891, 
eh.  !18. 
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The  tmendmenti  ol  1S17  Inserted  tbe  reference  to  |  18S-a,  and  changed  |  24  t« 
34-g  to  conform  to  amendmenta  made  to  other  sections. 

Referenoci. — Ezemptlona  generally.  Tax  Law,  i  4;  exemptions  of  manufactDriikg 
and  mercantile  corporations  paying  Income  tax,  from  personal  property  asseoaments, 
Id.  I  21»-]. 

Local  taxes  not  Included  by  exemption. — People  ex  rel.  Westcbeater  Plre  Ina.  Co. 
V.  Davenport  (1SS3),  91  N.  Y.  674;  People  ex  rel.  Twenty-third  St.  R.  R.  Co.  t. 
Comrs.  of  Taxes  (1883),  91  N.  Y.  693;  People  ex  rel.  Brooklyn  H.  R.  Co,  v.  Board 
of  Assessors  (18S3),  92  N,  Y.  430. 

The  exemption  of  an  intnranoe  company  on  Its  personal  property  Includes  shares 
In  New  York  banks  owned  by  It.  .£tna  Ins.  Co.  t.  Mayor,  etc,  of  New  York  (1897), 
153  N.  Y.  331,  47  N.  B.  593. 

The  peisenal  property  of  tmit  oompanles  Is  exempted  from  local  aaaeaament  and 
taxation  under  the  above  section.  The  exemption  "tor  all  other  purposes"  contained 
In  such  section  means  more  than  for  "state  purposes."  It  was  meant  to  Include 
local  purposes  also.  People  ex  rel.  Pougbkeepsle  Trust  Co.  T.  Lane  (1903),  41 
Mlac.  1,  83  N.  Y.  Supp.  606. 

A  tnut  company  which  has  paid  all  the  taxes  due  from  It  under  article  9  of 
the  Tax  Law  cannot  be  taxed  upon  stock  owned  by  It  In  a  national  bank.  GnamiQr 
Trust  Co.  T.  City  ol  New  York  (1906),  108  App.  DIv.  193,  95  N.  Y.  Supp.  770. 

§  206.  Applioatioii  of  taxes. — The  taxes  imposed  by  this  article  and 
the  revenues  thereof  shall  be  applicable  to  the  general  fund  of  the  treasury 
and  to  the  payment  of  all  claims  and  demands  which  are  a  lawful  charge 
thereon. 

Source. — Former  Tax  L.  (L.  1896,  cb.  908)  S  203;  originally  revised  from  L.  1880, 
ch.  642,  I  9,  as  amended  by  L.  1881,  ch.  361;  L.  1886,  ch.  679,  |  6;  L.  1882,  cb.  409, 
I  327. 

§  207.  Limitation  of  time. — The  provisions  of  the  code  of  civil  pro- 
cedure relative  to  the  limitation  of  time  of  enforcing  a  civil  remedy  shall 
not  apply  to  any  proceeding  or  action  taken  to  levy,  appraise,  assess,  deter- 
mine or  enforce  the  collection  of  any  tax  or  penalty  prescribed  by  this 
article,  and  this  section  shall  be  construed  as  having  been  in  effect  as  of 
date  of  the  original  enactment  of  the  corporation  tax  law,  provided,  how- 
ever, that  as  to  real  estate  in  the  hands  of  persons  who  are  owners  thereof 
who  would  be  purchasers  in  good  faith  but  for  such  tax  or  penalty,  and 
as  to  the  lien  on  real  estate  of  mortgages  held  by  persons  who  would  be 
holders  thereof  in  good  faith  but  for  such  tax  or  penalty,  all  taxes  and 
penalties  which  have  prior  to  April  first,  nineteen  hundred  and  seventeen 
become  due  and  payable  pursuant  to  this  article,  and  which  have  not  been 
referred  to  the  attorney-general  pursuant  to  section  two  hundred  and  three 
of  this  chapter,  shall  cease  to  be  a  lien  on  such  real  estate  as  gainst  such 
purchasers  or  holders,  after  the  expiration  of  ten  years  from  the  time 
when  such  tax  become  due  and  payable.  {Amended  by  L.  1917,  ch.  410,  in 
effect  July  1,1911.) 

Bonrce.— Former  Tax  L.  (L.  1896.  ch.  908)  |  382.  as  added  by  L.  1899,  ch.  737, 
so  far  as  It  applies  to  corporation  taxes.    See  |  246,  as  to  transfer  taxes. 

The  amendment  of  1917  added  the  proviso. 

XeferencM.— Time  wlthtn  which  application  for  writ  of  certiorari  must  be  made. 
Code  Civil  Procedure,  ||  3124,  2126. 
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ARTICLE  IX-A. 
{Article  added  by  U  1917,  ch.  726,  In  eRect  June  4,  1917.) 

ruxcaisx  tax  os  KAinrFACimiHa  ahs  hbbcabiiix  coBfoaAnoHS. 

Section  208.  Deflnltlone. 

209.  Francblse  tax  on  corporatlona  based  on  net  Income. 

210.  CorporatloDB  exempt  Irom  article. 

211.  Reports  of  corporations  to  tax  commlsalon. 

212.  Reports  by  corporation  on  basis  of  fiscal  year. 

213.  Reports  to  be  sworn  to;  forms. 
21(.  Computation  of  tax. 

215.  Rate  of  tax. 

216.  Penalty  for  failure  to  report, 

217.  Powen  of  tax  commission. 

2lS.    RoTisIon  and  readjustment  of  accounts  by  tax  commission. 

219.    Rerlew  or  determination  o(  tax- commission  hj  certiorari. 

219.a.     Audit  and  statement  of  tax. 

219-b.     Notice  of  tax. 

219-c.    Wben  tax  payable. 

219-d.    Corrections  and  changes. 

219-e.    Warrant  for  tbe  collection  of  taxes. 

219-t  Action  for  recovery  of  taxes;  forfeiture  of  charter  by  delinquent 
corporations. 

219«.    Deposit  of  revenues  collected. 

219-11.     DlHpoiItlon  of  revenues  collected. 

219-i.     Secrecy  required  of  otBclala;  penalty  for  violation. 

219-J.  Manufacturing  and  mercantile  corporations  exempt  from  personal 
property  tax  and  from  the  provisions  of  sections  twelve,  twenty- 
seven,  one  hundred  and  eigbty-two  and  one  hundred  and  ninety-two 
of  the  tax  law. 

219-k.    UmlUtlon  of  time. 

§  208.    Definitions.    As  osed  in  this  article. — 1.    The  term  "corpora-    ^y^ 
tion"  mclndes  a  joint-atoeb  company  or  association;  ^fc'r 

2.  The  words  "tangible  personal  property"  shall  be  taken  to  mean 
wrporeal  personal  property,  such  as  machinery,  tools,  implements,  goods, 
wares  and  merchandise,  and  shall  not  be  taken  to  mean  money,  deposits  in 
bank,  shares  of  stock,  bonds,  notes,  credits  or  evidences  of  an  interest  in 
property  and  evidences  of  debt; 

3.  The  term  "manufacturing  corporation"  means  a  corporation  prin- 
cipally engaged  in  the  business  of  manufacturing  tangible  personal  prop- 
er^ for  itself  or  for  others ; 

4.  The  term  "mercantile  corporation"  means  a  corporation  principally 
engaged  in  the  business  of  buying  or  selling  tangible  personal  property  for 
itself  or  for  others.     (Added  by  L.  1917,  ch.  726,  in  effect  June  4,  1917.) 

§  SOO.    Franchiae  tax  on  oorporationi  bued  on  net  income. — For  the     g^ 
privilege  of  exercising  its  franchises  in  this  state  in  a  corporate  or  organized      hf^^ 
upacity  every   domestic  manufacturing  and   every   domestic   mercantile 
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corporation,  and  for  the  privilege  of  doing  business  in  this  state,  every 
foreign  manufacturing  and  every  foreign  mercantile  corporation,  except 
corporations  specified  in  the  next  section,  shall  annually  pay  in  advance  for 
the  year  beginning  November  first  next  preceding  an  annual  franchise  tax, 
to  be  computed  by  the  tax  commission  upon  the  basis  of  its  net  income  for 
its  fiscal  or  the  calendar  year  next  preceding,  as  hereinafter  provided,  upon 
which  income  such  corporation  is  required  to  pay  a  tax  to  the  United 
States.     {Added  iy  L.  1917,  eh.  726,  in  effect  June  4,  1917.) 

§  SIO.  Corporatioiu  exempt  from  article. — Corporations  liable  to  a  tax 
under  section  one  hundred  and  eighty-four  of  this  chapter,  corporations 
owning  or  operating  elevated  railroads  or  surface  railroads  not  operated 
by  steam,  or  formed  for  supplying  water  or  gas  or  for  electric  or  steam 
heating,  lighting  or  power  purposes  and  liable  to  a  tax  under  sections  one 
hundred  and  eighty-five  and  one  hundred  and  eighty-six  of  this  chapter, 
shall  be  exempt  from  the  payment  of  the  taxes  prescribed  by  this  article. 
(Added  by  L.  1917,  cfc.  726,  in  effect  June  4,  1917.) 

§  211.  Beporti  of  oorporationa  to  tax  oommiasioB. — Every  corporation 
taxable  under  this  article  as  well  as  foreign  corporations  having  officers, 
agents  or  representatives  within  the  state  shall  annually  on  or  before  July 
first  transmit  to  the  tax  commission  a  report  in  the  form  prescribed  by  the 
tax  commission  specifying:  1.  The  name  and  location  of  the  principal 
place  of  business  of  such  corporation,  the  state  under  the  laws  of  which  or- 
ganised, and  the  date  thereof;  the  kind  of  business  transacted. 

2.  The  amount  of  its  net  income  for  its  preceding  fiscal  or  the  preced- 
ing calendar  year  as  shown  in  the  last  return  of  annual  net  income  made 
by  it  to  the  United  States  treasury  department. 

3.  The  average  monthly  value  for  the  fiscal  or  calendar  year  of  its  real 
property  and  tangible  personal  property  in  each  city,  village  or  portion 
of  a  town  outside  of  a  village  within  the  state,  and  the  average  monthly 
value  of  all  its  real  property  and  tangible  personal  property  wherever 
located. 

4.  The  average  monthly  value  for  the  fiscal  or  calendar  year  of  bills 
and  accounts  receivable  for  (a)  tangible  personal  property  sold  from  its 
stores  or  stochs  within  the  state,  (b)  tangible  personal  property  manufac- 
tured or  shipped  from  within  the  state  and  (c)  services  performed  within 
the  state,  and  the  average  monthly  total  value  for  the  fiscal  or  calendar  year 
of  bills  and  accounts  receivable  for  (a)  tangible  personal  property  sold  from 
its  stores  or  stocks  within  and  without  the  state,  (b)  tangible  personal 
property  manufactured  or  shipped  from  within  the  state  and  other  states 
and  countries,  and  (c)  services  performed  both  within  and  without  the 
state. 

5.  The  averi^  total  value  for  the  fiscal  or  calendar  year  of  the  stock 
of  other  corporations  owned  by  the  corporation,  and  the  proportion  of  the 
average  value  of  the  stock  of  such  other  corporations  within  the  state  "of 
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New  Tork,  as  tdlocated  pursuaat  to  section  two  hundred  and  fourteen  of 
this  chapter. 

6.  If  the  corporation  has  no  real  or  tangible  personal  property  within 
the  state,  the  city,  village  or  portion  of  a  town  outside  of  a  village  in  the 
state  in  which  is  located  the  office  in  which  its  principal  financial  concerns 
within  the  state  are  transacted. 

7.  Snch  other  facts  as  the  tax  commission  may  require  for  the  purpose 
of  making  the  computation  required  by  this  article. 

6.  Any  corporation  taxable  hereunder  may  omit  from  its  report  the 
statements  required  by  snbdivisions  three  to  seven,  both  inclusive,  by  in- 
corporating in  its  report  a  consent  to  be  taxed  upon  its  entire  net  income. 
{Added  by  L.  1917,  ch.  726,  in  effect  Juns  4,  1917.) 

§  212.  Report!  by  oorporation  on  buia  of  flsoal  year. — A  corporation 
wfaleh  reports  to  the  United  States  treasury  department  on  the  basis  of 
its  iiscal  year,  may  report  to  the  tax  commission  upon  the  same  basis. 
(Added  by  L.  1917,  ck.  726,  in  effect  June  4,  1917.) 

§  218.  Beporti  to  be  iwoni  to;  formi. — Every  report  required  by  this 
article  shall  have  annexed  thereto  the  afBdavit  of  the  president,  vice-presi- 
dent, secretary  or  treasurer  of  the  corporation  to  the  effect  that  the  state- 
ments contained  therein  are  true.  Blank  forms  of  report  shall  be  fur- 
nished by  the  tax  commission,  on  application,  but  failure  to  secure  such  a 
blank  shall  not  release  any  corporation  from  the  obligation  of  making  a 
report  herein  required.  The  commission  may  require  a  further  or  supple- 
mental report  under  this  article  to  contain  further  information  and  data* 
necessary  for  the  computation  of  the  tax  herein  provided.  {Added  by  L. 
1917,  eh.  726,  in  effect  June  4,  1917.) 

§  214.    Computation  of  tax. — If  the  entire  business  of  the  corporation 
be  transacted  within  the  state,  the  tax  imposed  by  this  article  shall  be    ||^ 
based  upon  the  entire  net  income  of  such  corporation  as  returned  to  the     ucs; 
United  States  treasury  department  for  such  fiscal  or  calendar  year. 

If  the  entire  business  of  such  corporation  be  not  transacted  within  the 
state,  the  tax  imposed  by  this  article  shall  be  based  upon  a  proportion  of 
the  net  income,  to  be  determined  in  accordance  with  the  following  rules; 

The  proportion  of  the  net  income  of  the  corporation  upon  which  the 
tax  under  this  article  shall  be  based,  shall  be  such  portion  of  the  entire 
net  income  as  the  a^regate  of 

1.  The  average  monthly  value  of  the  real  property  and  tangible  per- 
Bonal  property  within  the  state, 

2.  The  average  monthly  value  of  bills  and  accounts  receivable  for  (a) 
tangible  personal  property  sold  from  its  stores  or  stocks  within  the  state, 
(b)  tangible  personal  property  manufactured  or  shipped  from  within  the 
state  and  (c)  services  performed  within  the  state, 

3.  The  proportion  of  the  average  value  of  the  stocks  of  other  corpora- 
VoL.  VIII— 16 
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tions  owned  by  the  corporation,  allocated  to  the  state  aa  provided  by  this 
section, 
Bears  to  the  a^regate  of 

4.  The  average  monthly  value  of  all  the  real  property  and  tangible 
personal  property  of  the  corporation,  wherever  located, 

5.  The  average  total  value  of  bills  and  accounts  receivable  for  (a) 
tangible  personal  property  sold  from  its  stores  or  stocks  within  and  with- 
out the  state,  (b)  tangible  personal  property  manufactured  or  shipped 
from  within  this  and  other  states  and  countries,  and  (c)  services  performed 
both  within  and  without  this  state, 

6.  The  average  total  value  of  the  stocks  of  other  corporations  owned 
by  the  corporation. 

Real  property  and  tangible  personal  property  shall  be  taken  at  its  actual 
value  where  located.  The  value  of  share  stock  of  another  corporation  owned 
by  a  corporation  liable  hereunder  shall  for  purposes  of  allocation  of  assets 
be  apportioned  in  and  out  of  the  state  in  accordance  with  the  value  of  the 
physical  property  in  and  out  of  the  state  representing  such  share  stock. 
{Added  by  1. 1917,  eh.  726,  in  efect  June  4, 1917.) 

§  215.  Sate  of  tax. — The  tax  imposed  by  this  article  shall  be  at  the 
rate  of  three  per  centum  of  the  net  income  of  the  corporation  or  portion 
thereof  taxable  within  the  state,  determined  as  provided  by  this  article. 
{Added  by  I.  1917,  ch.  726,  in  effect  June  4,  1917.) 

§  216.  Penalty  for  failure  to  report. — Any  corporation  which  fails  to 
'make  any  report  required  by  this  article  shall  be  liable  to  a  penalty  of 
not  more  than  five  thousand  dollars  to  be  paid  to  the  state,  to  be  collected 
in  a  civil  action,  at  the  instance  of  the  tax  commission;  and  any  officer 
of  any  such  corporation  who  makes  a  fraudulent  return  or  statement  with 
intent  to  defeat  or  evade  the  payment  of  the  taxes  prescribed  by  this  article 
shall  be  liable  to  a  penalty  of  not  more  than  one  thousand  dollara,  to  be 
collected  in  like  manner.  All  moneys  recovered  as  penalties,  for  a  failure 
to  report  or  for  making  fraudulent  reports  shall  be  paid  to  the  state  comp- 
troller.    {Added  by  L.  1917,  ch.  726,  in  effect  June  4,  1917.) 

§  217.  Fowera  of  tax  commiuioii. — ^The  tax  commission  may  for  good 
cause  shown  extend  the  time  within  which  any  corporation  is  required 
to  report  by  this  article.  If  any  report  required  by  this  article  be  not 
made  as  herein  required,  the  tax  commission  is  authorized  to  make  an 
estimate  of  the  net  income  of  such  corporation  and  of  the  amount  of  tax 
due  under  this  article,  from  any  information  in  its  possession,  and  to 
order  and  state  an  account  according  to  such  estimate  for  the  taxes,  penal- 
ties and  interest  due  the  state  from  such  corporation.  If  the  tax  imposed 
upon  any  corporation  under  this  article  is  based  upon  an  estimate  as  pro- 
vided in  this  section,  the  tax  commission  shall  notify  such  corporation  of 
a  time  and  place  at  which  opportunity  will  be  given  to  the  corporation  to 
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be  heard  in  respect  thereof.  Such  notice  shall  be  mailed  to  the  post-office 
address  of  the  corporation.  All  the  authority  and  powers  conferred  on 
the  tai  commisBion  by  the  provisions  of  section  one  hundred  and  ninety- 
five  of  the  tax  law  shall  have  full  force  and  effect  in  respect  of  corporations 
irhieh  may  be  liable  hereunder.  {Added  by  L.  1917,  cA.  726,  in  effect 
June  4, 1917.) 

§  218.  Serision  and  readjustment  of  Mcoonta  b;  tax  oommisaion. — If 
an  application  for  revision  be  filed  with  the  commission  by  a  corporation 
against  which  an  account  is  audited  and  stated  within  one  year  from  the 
^e  any  such  account  shall  have  been  audited  and  stated,  the  commission 
shall  grant  a  hearing  thereon  and  if  it  shall  be  made  to  appear  upon  any 
snch  hearing  by  evidence  submitted  to  it  or  otherwise,  that  any  such 
accoont  included  taxes  or  other  charges  which  could  not  have  been  lawfully 
demanded,  or  that  payment  has  been  illegally  made  or  exacted  of  any 
SQch  account,  the  commission  shall  resettle  the  same  according  to  law  and 
the  facts,  and  adjust  the  account  for  taxes  accordingly,  and  shall  send 
notice  of  its  determination  thereon  to  the  corporation  and  state  comptroller 
forthwith.     (Added  by  L.  1917,  ck.  726,  in  effect  June  i,  1917.) 

§  219.  Beview  of  detennination  of  tax  oomnuBiion  by  oertionui. — The 
determination  of  the  commission  upon  any  application  made  to  it  by  any 
corporation  for  revision  and  resettlement  of  any  account,  as  prescribed 
in  this  article,  may  be  reviewed  in  the  manner  prescribed  by  and  subject 
to  the  provisions  of  sections  one  hundred  and  ninety-nine  and  two  hundred 
of  this  chapter.     {Added  by  L.  1917,  ch.  726,  m  effect  June  4,  1917.) 

§  219^  Audit  and  statement  of  tax. — On  or  before  the  first  day  of 
November  in  each  year  the  tax  commission  shall  audit  and  state  the  ac- 
count of  each  corporation  known  to  be  liable  to  a  tax  under  this  article, 
for  its  preceding  fiscal  or  the  preceding  calendar  year,  and  shall  compute 
&e  tax  thereon  and  forthwith  notice  the  same  to  the  state  comptroller  for 
collection.  The  tax  commission  shall  determine  the  portion  of  such  tax 
to  be  distributed  to  the  several  counties  and  the  amounts  to  be  credited  to 
the  several  cities  or  towns  thereof,  when  the  same  is  collected,  and  shall 
indicate  such  determination  in  noticing  such  tax  to  the  state  comptroller. 
If  the  corporation  has  real  property  or  tangible  personal  property  located 
in  a  village,  or  if  it  has  no  real  or  tangible  personal  property  in  the  state 
but  the  office  in  which  its  principal  financial  concerns  within  the  state  are 
transacted  is  located  in  a  village,  the  tax  commission  shall  indicate  such  facts 
to  the  state  comptroller,  with  the  name  of  the  village  in  which  such  office 
or  property  is  located.     {Added  by  L.  1917,  ch.  726,  in  effect  June  4,  1917.) 

§  219-b.  ITotice  of  tax. — Every  report  required  by  section  two  hun- 
dred and  eleven  of  this  chapter  shall  contain  the  post-office  address  of  the 
corporation  and  lines  or  spaces  upon  which  the  corporation  shall  enter  the 
portion  of  its  net  income  which  it  believes  to  be  the  basis  upon  which  the 
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tax  shall  be  imposed  under  this  article,  and  the  amount  of  snch  tax.  Notice 
of  tax  assessment  shall  be  sent  by  mail  to  the  post-office  address  given  in 
the  report,  and  the  record  that  such  notice  has  been  sent  shall  be  pre- 
sumptive evidence  of  the  giving  of  the  notice  and  such  record  shall  be 
preserved  by  the  tax  commission.  {Added  by  L.  1917,  cA,  726,  in  effect 
June  4,  1917.) 

§  219-0.  When  tax  payable. — The  tax  hereby  imposed  shall  be  paid  to 
the  state  comptroller  on  or  before  the  first  day  of  January  of  each  year. 
If  such  tax  be  not  paid  on  or  before  January  first,  or  in  the  case  of  addi- 
tional taxes,  within  thirty  days  after  the  bill  for  such  additional  tax  has 
been  rendered,  the  corporation  liable  to  such  tax  shall  pay  to  the  state  comp- 
troller, in  addition  to  the  amount  of  such  tax,  ten  per  centum  of  such 
amount,-  plus  one  per  centum  for  each  month  the  tax  remains  unpaid. 
Each  such  tax  shall  be  a  lien  upon  and  binding  upon  the  real  and  personal 
property  of  the  corporation  liable  to  pay  the  same  from  the  time  when 
it  is  payable  until  the  same  is  paid  in  full.  (Added  by  L.  1917,  ch.  726,  in 
effect  June  4, 1917.) 

§  219-d.  Coireotiont  and  changes. — If  the  amount  of  the  annual  net  in- 
come of  any  corporation  taxable  under  this  article  as  returned  to  the 
United  States  treasury  department  is  changed  or  corrected  by  the  com- 
missioner of  internal  revenue  or  other  officer  of  the  United  States  or  other 
competent  authority,  such  corporation,  within  ten  days  after  receipt  of 
notice  of  such  change  or  correction,  shall  make  return  under  oath  or  affirma- 
tion to  the  tax  commission  of  such  changed  or  corrected  net  income.  The 
tax  commission  shall  compute  the  taxes  which,  in  view  of  such  change  or 
correction,  would  be  due  from  such  corporation  for  the  fiscal  or  calendar 
year  for  which  such  change  or  correction  is  made.  If  from  such  computa- 
tion it  appear  that  such  corporation  shall  have  paid  under  this  article  an 
excess  of  tax  for  the  year  for  which  such  computation  is  made,  the  tax 
commission  shall  return  a  statement  of  the  amount  of  such  excess  to  the 
comptroller,  who  shall  credit  such  corporation  with  such  amount.  Such 
credit  may  be  assigned  by  the  corporation  in  whose  favor  it  is  allowed  to 
a  corporation  liable  to  pay  taxes  under  this  article,  and  the  assignee  of 
the  whole  or  any  part  of  such  credit  on  filing  with  the  commission  such 
assignment  shall  thereupon  be  entitled  to  credit  upon  the  books  of  the 
comptroller  for  the  amount  thereof  on  the  current  account  for  taxes  of  such 
assignee  in  the  same  way  and  with  the  same  effect  as  though  the  credit  had 
originally  been  allowed  in  favor  of  such  assignee.  If  from  such  computa- 
tion it  appear  that  an  additional  tax  is  due  from  such  corporation  for  such 
fiscal  or  calendar  year,  such  corporation  shall,  within  thirty  days  after 
notice  has  been  given  as  provided  in  section  two  hundred  and  nineteen-b 
of  this  chapter  by  the  tax  commission,  pay  such  additional  tax.  (Added 
by  L.  1917,  cA.  726,  »n  egect  June  4,  1917.) 
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§  219^.  Warrant  for  the  ooUeotion  of  ttzea. — If  the  tax  imposed  by 
thk  article  be  not  paid  within  thirty  days  after  the  same  becomes  due, 
Diiless  an  appeal  or  other  proceeding  shall  have  been  taken  to  review  the 
same,  the  comptroller  may  issue  a  warrant  under  his  hand  and  official  seal 
directed  to  the  sheriff  of  any  county  of  the  state  commanding  him  to  levy 
upon  and  sell  the  real  and  personal  property  of  the  corporation  owning 
the  aame,  found  within  his  county,  for  the  payment  of  the  amount  thereof, 
with  tiie  added  penalties,  interest  and  the  cost  of  executing  the  warrant, 
and  to  return  such  warrant  to  the  comptroller  and  pay  to  him  the  money 
collected  by  virtue  thereof  by  a  time  to  be  therein  specified,  not  less  than 
sixty  days  from  the  date  of  the  warrant.  Such  warrant  shall  be  a  lien 
npon  and  shall  bind  the  real  and  personal  property  of  the  corporation 
against  whom  it  is  issued  from  the  time  an  actual  levy  shall  be  made  by 
virtue  thereof.  The  sheriff  to  whom  any  such  warrant  shall  be  directed 
shall  proceed  upon  the  same  in  all  respects,  with  like  effect,  and  in  the  same 
manner  as  prescribed  by  law  in  respect  to  executions  issued  against  property 
npon  judgments  of  a  court  of  record,  and  shall  be  entitled  to  the  same  fees 
for  his  services  in  executing  the  warrant,  to  be  collected  in  the  same  manner, 
(Added  by  L.  1917,  ck.  726,  in  effeci  June  4,  1917.) 

§  219-f.  Action  for  recovery  of  taxes;  forfeiture  of  charter  by  delinquent 
eorpontioni. — Action  may  be  brought  at  any  time  by  the  attorney-general 
at  the  instance  of  the  comptroller,  in  the  name  of  the  state,  to  recover  the 
amount  of  any  taxes,  penalties  and  interest  due  under  this  article.  If  such 
taxes  be  not  paid  within  one  year  after  the  same  be  due,  and  the  comptroller 
is  BatisGed  that  the  failure  to  pay  the  aame  is  intentional  he  shall  so  report 
to  the  attorney-general,  who  shall  immediately  bring  an  action  in  the  name 
of  the  people  of  the  state,  for  the  forfeiture  of  the  charter  or  franchise 
of  any  corporation  failing  to  make  such  payment,  and  if  it  be  found  that 
such  failure  was  intentional,  judgment  shall  be  rendered  in  each  action 
for  the  forfeiture  of  such  charter  and  for  its  dissolution  if  a  domestic 
corporation  and  if  a  foreign  corporation  for  the  annulment  of  its  franchise 
to  do  business  in  this  state.  {Added  by  L.  1917,  ch.  726,  in  effect  June  4, 
1917.) 

§  219-g.  Depont  of  rerennea  collected. — The  state  comptroller  shall  de- 
posit all  taxes,  interest  and  penalties  collected  under  this  article  in  respon- 
sible banks,  banking  houses  or  trust  companies  in  the  state  which  shall  pay 
the  highest  rate  of  interest  to  the  state  for  such  deposit,  to  the  credit  of  the 
state  comptroller  on  account  of  the  franchise  tax.  And  every  such  bank, 
banking  house  or  trust  company  shall  execute  and  file  in  his  office  an  un- 
dertaking to  the  state,  in  the  sum,  and  with  such  sureties,  as  are  required 
and  approved  by  the  comptroller,  for  the  safe  keeping  and  prompt  payment 
on  legal  demand  therefor  of  all  such  moneys  held  by  or  on  deposit  in  such 
bank,  banking  house  or  trust  company,  with  interest  thereon  on  daily  bal- 
ances at  such  rate  as  the  comptroller  may  (ix.     Every  such  undertaking 
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shall  have  indorsed  thereon,  or  annexed  thereto,  the  approval  of  the  at- 
torney-general as  to  its  form.  The  state  comptroller  shall  on  the  first  day 
of  each  mouth  make  a  verified  return  to  the  state  treasurer  of  sU  reveniies 
received  by  him  under  this  article  during  the  preceding  month,  stating  by 
whom  and  when  paid,  and  shall  credit  himself  with  all  payments  made  to 
comity  treasurers  since  his  last  previous  return  pursuant  to  section  two 
hundred  and  nineteen-h  of  this  chapter.  {Added  by  L.  1917,  eh.  726,  *n 
effect  June  i,  1917.) 

§  219-h.  Diipoaitioii  of  revennea  collected. — The  state  comptroller  shall 
on  or  before  the  tenth  day  of  each  month  pay  into  the  state  treasury  to 
the  credit  of  the  general  fund  two-thirds  of  all  taxes,  interest  and  penalties 
received  by  him  under  this  article  during  the  preceding  month,  ss  appears 
from  the  return  made  by  him  to  the  state  treasurer.  The  balance  of  all 
taxes,  interest  and  penalties  collected  and  received  by  him  under  this 
article  from  any  corporation,  as  appears  from  the  return  made  by  him 
to  the  state  treasurer,  shall,  on  or  before  the  tenth  day  of  April,  July, 
October  and  January,  for  the  quarter  ending  wiUi  the  last  day  of  the 
preceding  month,  be  distributed  and  paid  by  him  to  the  treasurers  of  the 
several  counties  of  the  state  and  disposed  of  by  such  treasurers,  in  aceord- 
aiice  with  the  following  rules : 

1.  If  the  corporation  has  no  real  property  or  tangible  personal  property 
within  the  state,  such  payment  shall  be  made  to  the  county  treasurer 
of  the  county  in  which  is  located  the  office  at  which  its  priucipal  financial 
concerns  within  the  state  are  transacted; 

2.  If  the  corporation  has  real  property  or  tangible  personal  property,  as 
shown  by  its  report  pursuant  to  section  two  hundred  and  eleven,  in  but 
one  city  or  town  of  the  state,  such  payment  shall  be  made  to  the  county 
treasurer  of  the  county  in  which  such  city  or  town  is  located; 

3.  If  the  corporation  has  real  property  or  tangible  personal  proi>erty 
in  more  than  one  city  or  town  of  the  state,  as  shown  by  its  report  pursuant 
to  section  two  hundred  and  eleven,  such  payment  shall  be  made  to  the 
county  treasurers  of  the  counties  in  which  such  cities  or  towns  are  located 
in  the  proportion  that  the  average  monthly  value  of  the  real  property  and 
tangible  personal  property  of  such  corporation  in  the  cities  and  towns 
of  such  county  bears  to  the  average  monthly  value  of  all  its  real  property 
and  tangible  personal  property  within  the  state; 

4.  In  making  such  payment  to  a  county  treasurer,  the  state  comptroller 
shall  indicate  the  portion  thereof  to  be  credited  to  any  city  or  town  within 
the  county  on  account  of  the  location  therein  of  its  principal  financial 
office  or  property  as  determined  by  the  preceding  subdivisions,  and  if 
such  principal  financial  office  or  property  is  located  in  a  village  shall  indi- 
cate the  village  in  which  it  is  located ;  if  such  principal  financial  office  or 
property  is  located  in  a  city  or  in  a  town  outside  of  a  village,  the  whole 
of  such  portion  shall  be  paid  to  such  city  or  town  as  hereinafter  provided ; 
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it  sach  principal  financial  office  or  property  is  located  in  a  village,  there 
shall  he  paid  to  such  village  as  hereinafter  provided  so  much  of  such  por- 
tion credited  to  the  town  as  the  assesaed  valuation  of  the  real  and  personal 
property  in  such  village  or  portion  thereof  in  such  town  as  appears  by  the 
last  preceding  town  asseasment-roll  bears  to  twice  the  total  assessed  valua- 
tim  of  the  real  and  personal  property  in  such  town  as  appears  by  such 
tsseesment-roll ; 

5.  As  to  any  county  wholly  included  within  a  city  such  payment  shall 
be  made  to  the  chamberlain  or  other  chief  fiscal  officer  of  such  city  and 
be  paid  into  the  general  fund  for  city  purposes ; 

6.  As  to  any  county  not  wholly  included  within  a  city  the  county  treas- 
urer shall  within  ten  days  after  the  receipt  thereof  pay  to  the  chief  fiscal 
officer  of  a  city  or  to  the  chief  fiscal  officer  of  a  village  or  to  the  supervisor 
of  a  town  the  portion  of  money  received  by  him  from  the  state  comptroller 
to  which  such  city,  village  or  town  is  entitled,  which  shall  be  credited  by 
snch  ofiScer  to  general  city,  village  or  town  purposes.  (Added  by  L.  1917, 
ck.  726,  in  effect  June  4,  1917.) 

§  219-1.  Seoreoy  required  of  official!;  penalty  for  riolation. — 1.  Except 
m  accordance  with  proper  judicial  order  or  as  otherwise  provided  by 
law,  it  shall  be  unlawful  for  any  tax  commissioner,  agent,  clerk  or  other 
officer  or  employee  to  divulge  or  make  known  in  any  manner  the  amount  of 
mcome  or  any  particulars  set  forth  or  disclosed  in  any  report  under  this 
article.  Nothing  herein  shall  be  construed  to  prohibit  the  publication  of 
statistics  so  classified  as  to  prevent  the  identification  of  particular  reports 
and  the  items  thereof,  or  the  publication  of  delinquent  lists  showing  the 
names  of  taxpayers  who  have  fuled  to  pay  their  taxes  at  the  time  and  in 
the  manner  provided  by  section  two  hundred  and  ninetcen-c  together  with 
any  relevant  information  which  in  the  opinion  of  the  comptroller  may 
aaust  in  the  collection  of  such  delinquent  taxes;  or  the  inspection  by  the 
attorney-general  or  other  legal  representatives  of  the  state  of  the  report  of 
any  corporation  which  shall  bring  action  to  set  aside  or  review  the  tax 
l)ased  thereon,  or  against  whom  an  action  or  proceeding  has  been  instituted 
io  accordance  with  the  provisions  of  sections  two  hundred  and  sixteen  or 
two  hundred  and  nin^eu-f  of  this  article. 

Reports  shall  be  preserved  for  three  years,  and  thereafter  until  the  state 
tai  commission  orders  them  to  be  destroyed. 

2-  Any  offense  against  the  foregoing  provision  shall  be  punished  by  a 
fine  not  exceeding  one  thousand  dollars  or  by  imprisonment  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court  and  if  the  offender  be  an 
officer  or  employee  of  the  state  he  shall  be  dismissed  from  office  and  be 
'ncapable  of  holding  any  public  office  in  this  state  for  a  period  of  five 
years' thereafter.     {Added  hy  L.  1917,  ck.  726,  in  effect  June  i,  1917.) 

§  219-j.  Kanafactnrinc  and  mercantile  oorporationi  exempt  from  per- 
'*>Ul  property  tax  and  from  the  proriilont  of  wotiona  twelve,  twenty-Hren, 


d  by  Google 


I  219-k.  Tax  on  manutactniine  and  mercantll*  corpontlona.    L.lW9,ch.  62. 

one  hnndred  and  e^hty-two  and  one  handled  and  ninety-two  of  tlie  tax  law. — 
After  this  article  takes  effect  manufacturing  and  mercantile  corporations 
shall  not  be  assessed  on  any  personal  property  which  for  the  purpose  of 
this  exemption  shall  include  such  machinery  and  equipment  affixed  to  the 
building  as  would  not  pass  between  grantor  and  grantee  as  a  part  of  the 
premises  if  not  specifically  mentioned  or  i-eferred  to  in  the  deed,  or  as 
would,  if  the  building  were  vacated  or  sold,  or  the  nature  of  the  work  carried 
on  therein  changed,  be  moved,  except  boilers,  ventilating  apparatus,  ele- 
vators, gas,  electric  and  water  power  generating  apparatus  and  shafting. 
After  this  article  takes  effect  manufacturing  and  mercantile  corporations 
shall  not  be  assessed  or  taxed  upon  their  capital  stock  as  provided  for  in 
section  twelve  of  this  chapter,  nor  shall  they  be  required  to  pay  the  fran- 
chise tax  imposed  by  section  one  hundred  and  eighty-two  of  this  chapter, 
nor  to  make  the  reports  called  for  in  sections  twenty-seven  and  one  hun- 
dred and  ninety-two  of  this  chapter.  Nothing  herein  shall  be  construed  to 
impair  the  obligation  to  pay  franchise  taxes  due  on  or  before  the  fifteenth 
day  of  January,  nineteen  hundred  and  seventeen,  or  taxes  on  personal 
property  or  captital  stock  assessed  in  the  year  nineteen  hundred  and  sixteen 
or  in  the  year  nineteen  hundred  and  seventeen  before  this  article  takes 
effect,  whether  payable  in  that  year  or  not.  But  if  any  manufacturing  or 
mercantile  corporation  shall  pay  taxes  on  personal  property  or  capital  stock 
assessed  in  any  tax  district  in  the  year  nineteen  hundred  and  seventeen, 
such  corporation  shall  be  entitled  to  credit  for  the  amount  of  such  taxes  so 
paid  on  its  account  for  taxes  first  assessed  gainst  it  under  this  article  by 
the  tax  commission,  not  exceeding,  however,  the  amount  of  such  first 
assessment.     {Added  by  L.  1917,  cK  726,  in  effect  June  i,  1917.) 

§  219-k.  Limitation  of  time. — The  provisions  of  the  code  of  civil  pro- 
cedure relative  to  the  limitation  of  time  of  enforcing  a  civil  remedy  shall 
not  apply  to  any  proceeding  or  action  taken  to  levy,  appraise,  assess,  de- 
termine or  enforce  the  collection  of  any  tax  or  penalty  prescribed  by  this 
article.    (Added  by  L.  1917,  ch.  726,  in  effect  June  4,  1917.) 


ARTICLE  X. 

TAXABLE  T&AKSFIBS. 

Section  220.    Taxable  tranBfers. 

221.  Exceptions  and  llmltatlona. 
221-a.    Rates  of  tax. 

221-b.    Additional  tax  on  inveetm«nta  In  certain  casea. 
221-c.    Exemption  of  certain  personal  property. 

222.  Accrual  and  payment  of  tax. 

223.  Discount  and  interest. 

224.  Lien  of  tax  and  collection  by  executors,  administrators  and  trasteea. 

225.  Refund  of  tax  erroneously  paid. 
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226.  Taxes  upon  devises  and  bequests  In  lieu  of  commlaalonB. 

'      227.  Liability  of  certain  corporations  to  tax. 

22S.  Jariedlctlon  of  the  surrogate. 

£29.  Appointment  of  appraisers,  stenograpbers  and  clerks. 

230.  Proceedings  b;  appraiser. 

231.  Detenntnatlon  ot  surrogate. 

232.  Appeal  and  other  proceedings. 

233.  Composition  of  transfer  tax  upon  certain  estates. 

234.  Surrogate's  asststants  In  New  York,  Kings  and  other  counties. 

235.  Proceedings  by  district  attoraers. 

23G.  Receipts  from  county  treasnrer  or  comptroller. 

237.  Fees  of  county  treasurer. 

238.  Books  and  forms  to  be  furnished  by  the  state  comptroller. 

239.  Reports  of  surrogate  and  county  clerk. 
210.  Reports  of  county  treasurer. 

241.  Report  of  state  comptroller;  payment  ot  taxes;   refunds  In  certain 

242.  Application  of  taxes. 

243.  DeflnlUous. 

244.  Exemptions  In  article  one  not  applicable. 
246.  LlmltaUon  ot  time. 

^  280.  Taxable  tronafen. — A  tax  shall  be  and  is  hereby  imposed  apon 
tie  transfer  of  any  tangible  property  within  the  state  and  of  intangible 
property,  or  of  any  interest  therein  or  income  therefrom,  in  trust  or  other' 
wise,  to  persons  or  corporations  in  the  following  cases,  subject  to  the  ex- 
emptions and  limitations  hereinafter  prescribed : 

1.  When  the  transfer  ia  by  will  or  by  the  interstate  laws  of  this  state  of 
iny  intangible  property,  or  of  tangible  property  within  the  state,  from  any 
person  dying  seized  or  possessed  thereof  while  a  resident  of  the  state. 

2.    When  the  transfer  is  by  will  or  intestate  law,  of  tangible  property 
within  the  state  or  of  any  intangible  property,  if  evidenced  by  or  consist- 
ing of  shares  of  stock,  bonds,  notes  or  other  evidences  of  interest  in  any 
corporation,  joint-stock  comptuiy  or  association  whereiver  incorpcH-ated  or 
organized,  except  a  corporation,  foreign  or  domestic,  or  joint-stock  com- 
pany or  association  constituting,  being  or  in  the  nature  of  a  moneyed  cor- 
poration, a  railroad  or  transportation  corporation,  or  a  public  service  or 
manufacturing  corporation  as  defined  and  classified  by  the  laws  of  this 
state,   and   the   property   represented   by   such   shares   of   stock,   bonds, 
notes  or  other  evidences   of   interest   consists   of   real    property   which 
is  located,  wholly  or  partly,  within  the  state  of  New  York,  or  of  an  interest 
in  any  partnership  business  conducted,  wholly  or  partly,  within  the  state 
ot  New  York,  in  such  proportion  as  the  value  of  the  real  property  of  such 
corporation,  joint-stock  company  or  association,  or  as  the  value  of  the  entire 
property  of  such  partnership  located  in  the  state  of  New  York  bears  to  the 
value  of  the  entire  property  of  such  corporation,  joint-^tock  company  or 
association  or  partnership,  and  the  decedent  was  a  nonresident  of  the  state 
at  the  time  of  his  death ;  or  when  the  transfer  is  by  will  or  intestate  law  of 
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.  capital  invested  in  budness  in  the  state  by  a  non-resident  of  the  state  doing 
business  in  the  state  either  as  principal  or  partner. 

3.  Whenever  the  property  of  a  resident  decedent,  or  the  property  of  a 
non-resident  decedent  within  this  state,  transferred  by  will  is  not  spe- 
cifically bequeathed  or  devised,  snch  property  shall,  for  the  purposes  of 
this  article,  be  deemed  to  be  transferred  proportionately  to  and  divided 
pro  rata  among  all  the  general  legatees  and  devisees  named  in  said 
decedent's  will,  including  all  trauafers  under  a  residuary  clause  of  such  wilL 

4.  When  the  transfer  is  of  intangible  property,  or  of  tangible  property 
within  the  state,  made  by  a  resident,  or  of  tangible  property  within  the 
state  or  of  any  intangible  property,  if  evidenced  by,  or  consisting  of 
shares  of  stock,  bonds,  notes  or  other  evidences  of  interest  in  any  corpora- 
tion, joint-stock  company  or  association  wherever  incorporated  or  organ- 
ized, except  a  corporation,  foreign  or  domestic,  or  joint-stock  company  or 
association  constituting,  being  or  in  the  nature  of  a  moneyed  corporation, 
a  railroad  or  transportation  corporation,  or  a  public  service  or  manufac- 
turing corporation  as  defined  and  classified  by  the  laws  of  this  state,  and 
the  property  represented  by  such  shares  of  stock,  bonds,  notes  or  other 
evidences  of  interest  consists  of  real  property  which  ia  located,  wholly  or 
partly,  within  the  state  of  New  York,  or  of  an  interest  in  any  partnerahip 
business  conducted,  wholly  or  partly,  within  the  state  of  New  York,  in  such 
proportion  as  the  value  of  the  real  property  of  such  corporation,  joint-stock 
company  or  association,  or  as  the  value  of  the  entire  property  of  such  part- 
nership located  in  the  state  of  New'York  bears  to  the  value  of  the  entire 
property  of  such  corporation,  joint-stock  company  or  association  or  part- 
nership made  by  a  non-resident  or  capital  invested  in  business  in  the  state 
by  a  non-resident  of  the  state  doing  business  in  the  state  either  as  principal 
or  partner  by  deed,  grant,  bargain,  sale  or  gift  made  in  contemplation  of 
the  death  of  the  grantor,  vendor  or  donor  or  intended  to  take  effect  in  pos- 
session or  enjoyment  at  or  after  such  death. 

5.  When  any  such  person  or  corporation  becomes  beneficially  entitled, 
in  possession  or  expectancy,  to  any  property  or  the  income  thereof  by  any 
such  transfer  whether  made  before  or  after  the  passage  of  this  chapter. 

6.  Whenever  any  person  or  corporation  shall  exercise  a  power  of  ap- 
pointment derived  from  any  disposition  of  property  made  either  before  or 
after  the  passage  of  this  chapter,  such  appointment  when  made  shall  be 
deemed  a  transfer  taxable  under  the  provisions  of  this  chapter  in  the  same 
manner  as  though  the  property  to  which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  such  power  and  had  been  bequeathed  or  devised 
by  such  douee  by  will. 

7.  Whenever  property  is  held  in  the  joint  names  of  two  or  more  per- 
sons, or  as  tenants  by  the  entirety,  or  is  deposited  in  banks  or  other  insti- 
tutions or  depositaries  in  the  joint  names  of  two  or  more  persons  and  pay- 
able to  either  or  the  survivor,  upon  the  death  of  one  of  such  persons  the 
right  of  the  surviving  tenant  by  the  entirety,  joint  tenant  or  joint  tenants. 
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person  or  persons,  to  the  immediate  ownership  or  possession  and  enjoyment 
of  such  property  shall  be  deemed  a  transfer  taxable  under  the  provisions 
of  this  chapter  in  the  same  manner  as  tboi^h  the  whole  property  to  which 
saeh.  transfer  relates  belonged  absolately  to  the  deceased  tenant  by  the  en- 
tire^, joint  tenant  or  joint  depositor  and  had  been  bequeathed  to  the 
gnrnring  tenant  by  the  entirety,  joint  tenant  or  joint  tenants,  person  or 
persons,  by  such  deceased  tenant  by  the  entirety,  joint  tenant  or  joint  de- 
positor by  will. 

8,  The  tax  imposed  hereby  shall  be  upon  the  clear  market  value  of  such 
property,  at  the  rates  hereinafter  prescribed.  [Amended  by  L.  1910,  ch. 
706,  L.  1911,  ck.  732,  L.  1915,  eft.  664,  and  L.  1916,  ch.  323,  §  83.) 

Sonree. — Former  Tax  L.  (L.  189G,  cb.  908)  f  224,  as  amended  by  L.  1897,  cb.  284; 
L.  1S06,  cb.  368,  and  L.  1908,  cb.  310;  oiiglDallr  revised  from  L.  1832,  cb  399,  |  1, 
which  was  revised  trom  L  188G,  cb.  483,  I  1,  as  amended  by  L.  1887,  ch.  713,  and 
L.  1891,  cb.  215. 

The  ameadment  af  1897  added  anbdlTlBloB  5  (now  G)  In  relation  to  property 
paaalnK  npon  the  exercise  ol  a  power  of  appointment. 

The  amendment  of  190B  added  subd.  3,  eupereedtng  Matter  of  James  (1894),  144 
N.  Y.  6,  which  enabled  executors  or  admlnlBtrators,  where  a  nonresident  decedent's 
eetata  la  partly  wltbln,  and  partly  without  the  state,  to  elect  to  appropriate  that 
portion  without  the  state  to  the  payment  of  epeclflc  legacies  given  to  collaterals 
and  charities,  and  tbns  avoid  the  tax.  Also  superaedes  Hatter  of  McE^wan  (1B06), 
U  HlBC.  465,  101  N.  Y.  Supp.  733. 
The  amendmeat  of  1910  reduced  the  general  exemption  from  t^OO  to  flOO, 
The  amendment  of  1811  In  connection  with  the  amendment  of  other  sections 
confined  the  application  of  the  law  to  transfers  by  reeidents.  The  amendments  of 
1911  also  based  the  tax  upon  the  amount  of  the  individual  transfer,  Instead  of  the 
unaant  of  the  estate. 

The  amendment  of  191B  added  tbe  provlaion  in  subs.  2  and  4  as  to  Interest  in 
putnerehip  businees,  and  added  sub.  7. 

The  anendneat  of  1816  added  tbe  provisions  of  eubd.  2  and  4  taxing  tbe  transfer 
at  capital  invested  in  business  in  this  state  by  a  non-resident.  Also  omitted 
Intangible"  before  "property"  in  first  line  of  subd.  7. 

Cnutitntlonallty  of  transfer  tax  legislation  upheld.  Hatter  of  McPheraon  {18S7), 
104  N.  Y.  308,  10  N.  E.  685,  affg.  (18SG),  41  Hun  64G;  Wallace  v.  Myers  (1889), 
it  FM.  Rep.  See  Tecent  case  of  Matter  ot  Keeney  (1909),  194  N.  Y.  281,  87  N.  B. 
1».  affd.  (1912),  222  U.  S.  625,  68  L.  ed.  299,  32  Sup.  Ct.  106,  affg.  (1908),  128 
Am  DIv.  893,  112  N.  Y.  Supp.  1148. 

Tbe  statute  imposing  a,  transfer  tax  la  not  unconstitutional  because  transfers 
Co  some  Individuals  are  taxed  at  a  higher  rate  than  like  transfers  to  others.  Mat- 
's'' of  Patterson  <1911),  146  App.  Dlv.  286,  130  N.  Y.  Supp.  970,  affd.  (1912),  204 
^-  Y.  677,  98  N.  B.  1109. 

A  transfer  tax  on  property  passing  by  deed  of  a  resident,  Intended  to  take  eBect 
^  Posseaelon  or  enjoyment  at  or  after  the  death  ot  the  grantor.  Is  not  unconsti- 
tutional as  taking  property  without  due  proceee  of  law,  nor  does  It  deny  the  equal 
^■^itectloii  of  the  law  by  arbitrary  classification  of  the  subject-matter  or  by  different 
^te*  of  taxation  depending  on  tbe  relationship  of  the  beneficiaries  of  the  grantor. 
The  privilege  of  acquiring  property  by  trust  Instrument,  taking  effect  on  the  death 
"'  the  grantor,  is  as  much  dependent  on  the  law  as  that  of  acquiring  property  by 
''^berltance  and  Is  subject  to  taxation.  A  state  may  Impose  a  transfer  tax  based 
*">  personal  property  passing  under  a  trust  deed  to  a  resident  to  take  effect  at  the 
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grantor'!  deatb  If  the  property  had  Its  Bltua  In  that  state  when  the  deed  was 
made,  though  at  the  time  of  the  srantor's  death  the  personal  property  may  ba 
Tlthout  the  state.  Keeney  t.  Naw  York  (1911),  222  U.  S.  52G.  56  L.  ed.  299,  32 
Sup.  a.  106,  aSe.  Matter  of  Keeney  (1909).  191  N.  Y.  2S1.  87  N.  E.  42S. 

Aat  not  retroactive;  statute  at  time  of  transfer  Borems  rights  and  amount  of  tax.— 
The  tax  Is  imposed  under  the  law  existing  at  the  date  of  death.  Matter  of  Prime 
(1893),  136  N.  T.  347,  32  N.  E.  1091,  18  L.  R.  A.  713,  tJtg.  (1892),  64  Hun  GO.  18 
N.  Y.  Supp.  603;  Hatter  of  Davis  (189B),  149  N.  Y.  539,  144  N.  E.  18&,  affg.  (1895), 
91  Hun  E3,  36  N.  Y.  Supp.  822;  Matter  ot  Hart  (1917),  98  Misc.  E15,  618,  162  N.  Y. 
Supp,  716. 

The  time  when  the  beneficiaries  actually  come  Into  the  enjoyment  of  the  fund  Is 
ot  no  consequence.  The  tax  upon  property  passing  under  such  a  deed  should  be  as- 
sesaed  under  the  statute  la  force  at  the  date  of  the  deUvery  ot  the  deed;  not  under 
an  amendment  In  force  at  the  grantor's  death.  Hatter  ot  Webber  (1912),  151  App. 
Dlv.  639,  136  N.  Y.  Supp.  83. 

While  the  method  of  procedure  to  determine  the  amount  of  a  traoster  tax  Is 
controlled  by  the  statute  tn  force  when  the  proceedings  are  begun,  the  rights  ot 
the  parties  and  the  amount  of  the  tax  are  controlled  by  the  statute  In  force  at 
the  time  of  the  transfer.  Matter  of  Haley  (1916),  89  Hfsc.  22,  152  N.  Y.  Supp.  732; 
Matter  of  Abraham  (1912),  lEl  App.  Div.  441,  136  N.  Y.  Supp.  891. 

Where  children  of  a  daughter  of  testator  took  a  vested  remainder  in  the  estate 
given  In  trust  to  their  mother,  prior  to  the  enactment  ot  the  Transfer  Tax  Act, 
even  though  such  remainder  was  subject  to  open  and  let  in  after-bom  children 
or  to  be  defeated  by  the  valid  exercise  of  a  power  of  disposition  given  to  their 
mother,  upon  their  mother's  death  no  transfer  tax  can  be  levied  on  the  transfer  ot 
the  fund  to  the  children,  even  though  the  mother  executed  a  will  devising  the 
estate  to  her  children;  such  will  although  In  form  being  the  exercise  of  the  power 
ot  the  appointment,  did  not  affect  the  transfer  of  property,  tor  It  left  the  title 
where  it  was  before.  Matter  ot  Chapman  .(1909),  133  App,  Div.  337.  117  N.  Y. 
Snpp.  679,  appeal  dlsmlBsed  (1909).  196  N.  Y.  561,  SO  N.  E.  1167. 

Proumption  as  to  date  of  death. — In  1819  decedent  made  a  deposit  of  t47  in  a  sav- 
ings bank  which  he  never  withdrew  and  upon  the  application  ot  the  public  ad- 
ministrator to  whom  In  1901  letters  ot  administration  were  issued  an  Inheritance 
tax  ot  $I(«.IS  was  assessed  in  1911  upon  said  deposit  and  accumulated  interest. 
It  was  held,  that  an  application  to  vacate  the  order  fixing  the  tax  should  not  be 
granted  unless  It  was  found  as  a  fact  that  decedent  died  prior  to  1SS5  when  the 
first  Inheritance  tax  law  was  passed  and  that  no  demand  for  payment  ot  the  deposit 
was  made  raised  no  preaumptlon  that  decedent  died  before  the  year  1886.  Hatter 
ot  Bernard   (1916),  89  Mlsc,  706,  162  N.  Y.  Supp.  716. 

Effeot  of  repeal  by  L.  ISll,  oh.  7SS. — A  transfer  tax  Imposed  under  sections  220 
and  222  ot  the  Tax  Law,  which  did  not  accrue  and  become  due  and  payable  until 
said  sections  were  repealed  in  part  by  chapter  732  of  the  I.aws  of  1911,  cannot 
be  enforced,  especially  since  there  was  no  saving  clause  In  the  repealing  act. 
'  This  is  true,  notwithstanding  section  93  of  the  Oeneral  Construction  Law  relating 
to  the  eOect  ot  repealing  a  statute  upon  existing  rights.  Matter  of  Wright  (1914), 
165  App.  Dlv.  312,  ISO  N.  Y.  Supp.  517,  revd.   (1915).  214  N.  Y,  714,  108  N.  E.  1112. 

Dellnition  of  transfer. — The  word  "transfer"  Is  used  according  to  Its  ordinary 
legal  signification,  which  is  that  the  owner  of  a  thing  delivers  It  to  another  person 
with  the  Intent  ot  passing  the  rights  which  he  has  In  It  to  the  latter.  The 
uoUve  of  the  transfer  Is  Immaterial.  Matter  of  Oould  (189S).  156  N.  Y.  423,  61 
N.  E.  287,  modtg.  (1897).  19  App.  Dlv.  352,  40  N.  Y.  Supp.  606. 

The  word  "transfer"  as  used  In  sections  220  and  222  ot  the  Tax  Law  means  the 
passing  of  property  or  any  interest  therein  by  Inherltence  or  will.  Matter  ot  Pen- 
told  (1914),  87  Misc.  622.  149  N.  Y.  Supp.  920. 
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Imufer  "by  Istettatc  Uwi." — ^The  penonBl  estate  of  a  woman,  a  resident  ot  tbia 
■tate,  who  dies  Intestate  leaving  a  husband  and  no  descendants  Is  not  subject 
to  a  transfer  tax.  Such  property  Is  not  transferred  to  him  "by  the  Intestate  laws" 
wltbln  the  meaning  ot  this  section.  Matter  ot  Green  (1911),  144  App.  Dlv.  232,  129 
N.  Y.  Snpp.  64. 

Oalr  property  within  state  tnbjeot  to  law. — The  Jurisdiction  of  the  State  ot  New 
York  to  tax  the  transfer  of  property  paaslng  under  a  will  Is  limited  to  the 
property  altuated  In  this  state  at  the  time  of  the  death  of  the  testator.  Hatter  of 
KlHel  (1909),  66  Misc.  443.  121  N.  Y.  Supp.  lOSS.  affd.  (1911),  143  App.  Dlv.  934, 
127  N.  Y.  Supp.  1127;  Hatter  of  Hunt  (1916),  97  Hisc.  223,  160  N.  ¥.  Supp.  IIIG. 

Vo  exemption  aeqnlred  uder  forelgB  law. — A  husband  and  wlte  married  In 
France  under  the  laws  of  which  country  a  wlte  is  given  a  community  Interest  In 
whatever  projwrty  her  husband  had  at  the  time  of  the  marriage,  and  such  as  he 
thereafter  acquires,  eubseqnently  became  residents  of  this  country  and  acquired 
real  and  personal  property  ot  which  the  husband  died  seized  and  posaeesed.  It 
was  held  that  the  property  acquired  by  the  decedent  during  his  residence  with  his 
wlte  In  this  state  Is  controlled  by  our  laws,  and  on  his  death  It  Is  transferred 
vlthtn  the  meaning  of  our  tax  laws,  and  liable  to  the  payment  of  transfer  tax. 
Uatter  ot  Uajot  (1910),  199  N.  Y.  29,  92  N.  K.  402,  29  U  R.  A.  (N.  8.)  780,  affg. 
(1S09),  136  App.  Dlv.  409,  119  N.  Y.  Supp.  S88. 

TtaniteT  tax  upon  priq^erty  In  foreign  itate  owned  by  resident  ot  this  state,  see 
Hatter  of  Cnmmlngs  (1911),  142  App.  Dlv.  377,  127  N.  Y.  Bupp.  109. 

Keddenoe. — Although  the  statute  of  this  State  uses  ths  word  "resident"  a  person's 
Ksldence  may  be  determined  by  applying  the  prlndples  of  domicile  and  relying 
Bpon  the  authorities  relating  thereto.  Hatter  ot  Martin  (1S16),  173  App.  Dlv.  1, 
lEg  N.  Y.  Supp.  916. 

Although  there  is  a  difference  between  the  legal  meaning  ot  the  terms  ot  "resi- 
dence" and  "domicile,"  they  are  synonymous  for  the  purpose  of  Imposing  a  transfer 
(ax  and  the  domicile  of  a  decedent,  not  his  residence,  may  control.  Hatter  of  Martin 
(191S).  173  App.  Dlv.  1,  168  N.  Y.  Supp.  916. 

On  an  Issue  of  domicile  or  residence  declarations  of  the  deceased  are  compe- 
tent proof  ot  Intention,  but  not  all  such  declarations  are  ot  equal  weight.  Where 
a  domicile  ot  origin,  or  ot  choice,  la  once  firmly  established  by  evidence  It  Is 
presumed  to  continue,  and  the  burden  Is  on  those  asserting  a  change.  Declarations 
to  be  competent  or  of  great  weight  should  ordinarily  he  part  ol  a  relevant  ret 
gtita.  Apostrophes  and  declamations  contained  in  a  book  puhlished  or  written  by 
decedent  are  of  light  weight  as  evidence  ot  the  author's  intention  In  respect  of  his 
domlcUe.    Matter  of  Martin  (1916).  94  Misc.  SI,  167  N.  Y.  Supp.  474. 

The  place  ot  probate  of  a  will  is  not  conclusive.  Matter  of  Morgan  (1916),  96 
UUc.  451,  159  N.  Y.  Supp.  105;  Hatter  ot  Grant  (1918),  83  MIbc.  ZE7,  144  N.  Y. 
Supp.  667. 

A  pwson  who  usually  spends  his  wfntera  In  New  York  city,  living  in  hoardlng- 
honses  or  hotels,  givinK  up  such  quartera  and  returning  to  New  Jersey  in  the 
spring,  owning  no  property  In  this  state,  was  not  a  resident  of  this  state,  and  bis 
property  Is  not  subject  to  a  transfer  tax.  Matter  of  White  (1906),  116  App.  Dlv. 
183, 101  N.  T.  Supp.  661. 

The  mere  tact  that  a  person  who  had  resided  chiefly  In  hotels  in  the  city  ot 
New  York,  having  been  left  a  bequest  ot  household  furniture  leased  a  house  in 
the  d^  of  London  for  the  purpose  of  storing  the  furniture  did  not  make  him  a 
reaideot  of  England  so  ss  to  exempt  hfs  estate  from  a  transfer  tax,  espedslly 
vhere  letters  written  shortly  before  his  desth  show  that  he  coualdered  himself 
sn  American  citizen  and  he  stated  therein  that  he  considered  New  York  to  be  his 
borne.    Matter  ot  Hartin  (1316),  173  App.  Dlv.  1,  168  N.  Y.  Supp.  915. 

Where  the  actual  separation  ot  decedent  and  her  husband,  though  not  evidenced 
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by  a  Judicial  decree,  bad  lasted  tor  twenty-elz  rears,  dnrtatg  vblcb  they  maintained 
separate  bomee  and  paid  tlielr  own  expensae  from  their  IndlTldnal  property,  and  Im 
never  Tlslted  at  her  residence  In  the  state  of  West  Virginia  except  npon  the  occasion 
of  their  daughter's  marriage,  a  flndtng  is  Jnstlfled  that  decedent  prior  to  ber  death 
acquired  a  domicile  separate  and  apart  from  that  of  bar  husband,  and  that  sha 
was  not  at  the  time  of  her  death.  In  West  Virginia,  domiciled  in  the  state  of  New 
York.    Matter  ot  Crosby  (1914),  S6  Mlec.  679.  14S  N.  Y.  Snpp.  104B. 

Where  In  1906  a  testator  abandoned  his  domicile  In  this  state  without  Intent  to 
return  and  ever  since  lived  onlj'  In  France,  It  must  be  held  In  a  transfer  tax  pro- 
ceeding that  he  was  last  domiciled  In  France.  Matter  of  Rothschild  (1914),  8S 
Misc.  364,  14S  N.  Y.  Supp.  368. 

See  also  on  question  of  domicile  or  residence.  Matter  of  Hellbuth  (1911),  86 
Mlec,  ZT6,  147  N.  Y.  Supp.  238;  Matter  of  Norton  (1916),  96  Misc.  152,  169  N.  T. 
Supp.  619,  affd.  (1916),  176  App.  Dlv.  981.  162  N.  Y.  Supp.  1133. 

Basis  of  tax. — ^Tbe  condition  of  the  property  in  the  form  In  which  It  stood  at 
the  date  of  transfer  furnishes  the  basis  of  the  tax.  Matter  of  UTlngton  (1896),  1 
App.  Dlv.  568.  37  N.  Y.  Supp.  463;  Matter  of  Offerman  (1898),  26  App.  Div.  94,  48 
N.  Y.  Supp.  993. 

The  tax  Is  by  the  statute  "due  and  payable  at  the  time  of  the  transfer."  that  la 
at  the  death  of  the  decedent.  It  accrues  at  that  time  and  the  amount  of  the  tax 
Is  not  affected  b?  an  Increase  or  decrease  In  the  clear  market  valne  ot  the  estate 
between  the  date  of  decedent's  death  and  Its  subsequent  distribution  among  th« 
beneflclarles  or  transferees  under  the  will.  Matter  of  Penfold  (1916),  216  N.  Y. 
163,  110  N.  B.  497,  aflg.  (1915),  168  App.  Dlv.  948,  163  N.  Y.  Supp.  1131. 

Under  the  statute  the  true  test  by  which  a  tax  upon  the  transfer  of  property  la 
to  be  measured  Is  the  value  of  the  Interest  or  estate  transferred  at  the  time  ot  tba 
transfer  thereof.  Where  the  estate  In  question  Is  a  trust  fund,  the  Income  ot  which 
Is  to  be  paid  to  the  beneficiary  during  his  life,  the  Interest  of  the  beneficiary 
accrued  on  the  death  of  the  testatrix  and  Its  value  at  that  time  Is  the  sum  to  which 
the  rate  per  centum  fixed  by  the  statute  should  be  applied.  Matter  of  White  (1913), 
208  N.  Y.  64,  101  N.  E.  793,  revg.  (1912),  149  App.  Dlv.  428.  134  N.  Y.  Supp.  281. 

The  doctrine  of  equitable  conversion  cannot  be  Invoked  to  make  the  value  ot 
realty  taxable.  Matter  of  Sutton  (1896),  3  App.  Dlv.  20S,  38  N.  T.  Snpp.  S77,  alTd. 
(1896),  149  N.  Y.  618,  44  N.  E.  1128.  Nor  can  the  doctrine  be  Invohed  for  the 
purpose  of  exempting  property.  Matter  ot  Bartow  (1900),  30  Misc.  27,  62  N.  Y. 
Snpp.  lOOO.  Increase  after  death  not  taxable.  Matter  of  Tasaar  (1891),  127  N.  Y. 
1,  27  N.  E.  304,  revg.  (1901),  58  Hun  378,  12  N.  Y.  Supp.  203. 

Where  a  testator's  residuary  estate  was  devised  and  bequeathed  In  trust  for  a 
body  of  persons  uncertain  as  to  number  and  ascertainable  only  at  a  future  time 
upon  the  death  or  remarriage  of  testator's  widow,  and  the  value  of  the  ddlnlte 
portion  each  ot  said  persons  Is  to  take  Is  determinable  only  upon  the  number  of  the 
aurrlvors  at  the  time  of  the  division  of  the  trust  fund.  It  Is  subject  to  a  transfer 
tax  SB  one  legacy.  Matter  of  Jourdan  ((1910).  70  Misc.  Bep.  16S,  128  N.  Y.  Supp. 
728,  revd.  (1912),  151  App.  Dlv.  8,  136  N.  Y.  Supp.  172,  levd.  (1912),  206  N.  Y.  663, 
99  N.  K.  1109,  followed  as  to  rate  of  taxation,  and  report  of  appraiser  reversed. 
Matter  of  Hogg  (1912),  78  Misc.  703,  140  N.  T.  Supp.  604.  revd.  (1913),  156  App. 
Dlv.  301,  141  N.  Y.  Supp.  119. 

Where  will  directs  that  land  be  sold  and  the  proceeds  divided,  If  beneficiary 
dies  before  actual  sale,  the  Interest  passing  under  will  of  beneficiary  Is  taxable 
as  personalty.  Matter  of  Mills  (1903),  86  App.  Dlv.  665,  67  N.  Y.  Supp.  956,  84  N.  Y. 
Supp.  1136,  affd.  (1904),  177  N.  Y.  562,  69  N.  E.  1127. 

The  tax  Is  on  the  rtght  of  ■uoaesifon. — Matter  of  Swift  (1893),  137  N.  Y.  77,  3S 
N.  B.  1096,  IS  I..  R.  A.  TOS;  Matter  of  Merrlam  (1894),  141  N.  Y.  479,  36  N.  B. 
606,  affd.  (1896),  163  U.  S.  626,  41  L.  ed.  287,  16  Sup.  Ct.  1073;  Hattw 
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(1894),  143  N.  Y.  327,  38  N.  B.  311;  Matter  of  VanderMlt  (1902),  172  N.  Y.  69, 
M  N.  B.  782;  Browm  T.  Lawrence  Park  Realty  Co,  (190B).  133  App.  Div.  763,  118 
N.  Y.  Supp.  132.    Matter  of  Penfold  (1913),  81  Misc.  B98,  142  N.  Y.  Supp.  678. 

i.  transfer  tax  mmn  a  life  estate  Is  impoaed  upon  tbe  transfer  of  and  not  upon 
the  property.  It  is  a  tax  upon  tbe  metbod  by  which  tbe  Interest  of  the  life  beue- 
Ddiry  In  the  estate  of  the  testatrix  la  transferred  to  and  acquired  by  the  beneficiary. 
It  ia  in  the  nature  of  an  exclie  tax  on  tbe  right  to  and  method  of  transfer.  Matter 
of  White  (1913),  208  N.  Y.  64.  101  N.  E.  793,  nrg.  (1912),  149  App.  DIt.  428,  134 
N.  T.  Snpp.  281. 

The  tact  tbat  property  Is  not  taxable  for  the  general  tax  does  not  prevent  Its 
UuUon  under  tbe  Transfer  Tax  Law.  Matter  of  Knoedler  (1893),  140  N.  Y.  377, 
Z5  N.  B.  601;  Matter  of  Hellman  (1903),  174  N.  Y.  2G4,  66  N.  E.  809. 

Where  legacies  to  nepbews  and  nieces  are  assigned  to  tbe  testator's  widow  tbey 
pus  by  virtue  of  tbe  aasignment  and  the  widow  tahee  them  as  assignee  and  not 
u  legatee.  They  are  taxable  as  legacies  to  tbe  nepbews  and  nieces  and  not  as 
■  legacy  to  tbe  widow.  Matter  of  Cook  (1907),  187  N.  Y.  2G3,  79  N.  B.  991,  revg. 
(1»(»),  114  App.  Dlv,  718,  99  N.  Y.  Supp.  1049. 

An  antemiptlal  contract  whereby  a  decedent  agreed  to  make  a  will  In  favor  of 
the  beneflclary  named  therein,  a  Judgment  for  tbe  enforcement  of  wbicb  bas  been 
rendered  by  tbe  supreme  court,  is  not  a  contract  to  convey  property  or  a  contract 
to  make  a  will,  and  tbe  property  affected  thereby  is  subject  U)  tbe  tax.  Matter  of 
Kidd  (1807),  188  N.  Y.  274,  80  N.  B.  924,  revg.  (190«>.  116  App.  Dlv.  205,  100  N.  Y. 
3dpp.  S17. 

A  legacy  renounoed  by  original  legatee  Is  taxable  at  the  rate  to  which  the  resld- 
ury  legatee  is  subject,  and  not  the  rate  at  which  It  would  have  been  taxable  It 
it  had  been  actually  accepted  by  the  original  legatee.  Matter  of  Wolfe  (1903), 
S9  App.  Dlv.  349,  86  N.  Y.  Supp.  949,  affd.  (1904),  179  N.  Y.  699,  72  N.  B.  1152. 

tabieqiient  to  L.  IMS,  eh.  SSB,  amonnt  of  estate  determine!  taxability. — Matter 
of  Hoffman  (1894),  143  N.  Y.  327,  38  N.  E.  311;  Matter  of  Corbett  (1902),  171 
K.  Y.  616,  64  N.  B.  209.  The  amount  of  the  estate,  which  fixes  Its  taxability  Is  the 
■rnoont  passing  to  persons  not  epeciflcally  exempted.  Matter  of  Corbett,  Mtpra.  See 
also,  Matter  of  Rosendabl  (1903),  40  Misc.  G42,  82  N.  Y.  Supp.  992;  Matter  of  Qar- 
lasd  (1903),  88  App.  Dlv.  380,  84  K.  Y.  Supp.  630.  The  amendments  of  1911  based 
the  tax  on  the  amount  of  individual  transfer. 

Taxable  transfer!. — Personal  property  of  a  resident  decedent  wherever  situated. 
Matter  of  Swift  (1893).  137  N.  Y.  77,  32  N.  B.  1096,  18  L.  H.  A.  709.  Pergonal 
property  of  a  resident  without  the  state.  Matter  of  Dingman  (1901),  G6  App.  Dlv. 
218,  12  N.  Y.  Snpp.  694.  Stocks  of  foreign  corporation  owned  by  a  resident. 
Hatter  of  Merriam  (1894),  141  N.  Y.  479,  36  N.  B.  606,  affd.  (1896),  163  U.  S.  626, 
41  L.  ed.  287,  16  Sup.  Ct.  1073;  Matter  of  Bishop  (1903),  82  App.  Dtv.  112.  81 
N.  Y.  Supp.  474.  Life  Insurance  policies  held  by  a  resident,  and  payable  to  him 
or  his  personal  representatives.  Matter  of  Knoedler  (1893).  140  N.  Y.  377.  36  N.  E. 
Ml.  Oood-wlll  of  a  bnelnees.  Matter  of  Jones  (1902).  69  App.  Dlv.  237.  72 
K.  Y.  Supp.  702,  revd.  on  another  point  (1902),  172  N.  Y.  676.  66  N.  E.  570;  Matter 
of  Don  (1903),  40  Misc.  609,  82  N.  Y.  Supp.  802;  Matter  of  Keahon  (1908),  SO  Misc. 
508.  113  N.  Y.  Supp.  926;  Matter  of  VlvanU  (1910),  138  App.  Div.  281,  122  N.  Y. 
Supp.  954,  appeal  dismlBsed  (1910),  200  N.  Y.  613,  93  N.  E.  1134;  Matter  of  Ball 
(UM),  161  App.  Div.  79,  146  N.  Y.  Supp.  499;  Matter  of  Gumbruner  (1916),  92 
Mtic  104,  156  N.  Y.  Supp.  188,  but  not  where  by  express  terms  of  a  partnership 
aereement,  good-will  becomee  property  of  surviving  partners,  Matter  of  Borden 
(1911),  96  Misc.  443.  169  N.  Y.  Supp.  346.  Legacies  for  services.  If  accepted. 
Mstter  of  Gould  (1898),  166  N.  Y.  423,  61  N.  B.  287,  modf.  (1897).  19  App.  Div. 
UI.  41  N.  Y.  Supp.  606.    Judgment  against  heir  or  legatee.    Matter  of  Smith 

(1U6),  14  Misc.  1S9,  36  N.  Y.  Supp.  701.    Equity  In  mortgaged  lands.    Mattw  ol 
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Kane  {1S94),  8  Hisc.  102,  29  N.  T.  Supp.  1078.  Seat  In  stock  szcbange.  Hatter 
of  Hellman  (1903),  174  N.  Y.  264,  66  N.  E.  809,  ktk.  (1S02),  77  App.  DlT.  35S,  79 
N.  Y.  Supp.  201.  iDtereat  In  realty  of  Joint-stock  aaaoclaUon.  Hatter  of  Jones 
(1902),  172  N.  Y.  575.  65  N.  K.  670,  60  L.  R.  A.  476,  rerg.  (1902),  69  App.  Mt. 
237,  74  N.  Y.  Supp.  702.  Debts  due  from  legatee.  Matter  of  Tulgg  (1891),  16 
N.  r.  Supp.  648,  2  Connolr,  633;  Matter  of  Bartlett  (1893),  4  Misc.  380,  16  N.  Y. 
Supp.  990;  Matter  of  Wood  (1903),  40  MIhc.  166,  81  N.  Y.  Supp.  611.  Legacies  to 
United  States.  Hatter  of  Meriiam  (1894),  141  N.  Y.  479,  36  N.  B.  506,  attd.  (1896), 
163  U.  S.  626.  41  L.  ed.  287.  16  Sup.  Ct.  1073;  Matter  of  Cnllom  (1896),  145  N.  T. 
693,  40  N.  B.  163;  United  Stat«s  v.  FerkluB  (1S96),  163  U.  S.  G26,  630,  41  L.  ed.  287, 16 
Sup.  Ct  1073.  A  bequest  for  maasee  If  not  Included  as  a  funeral  expense.  Matter  of 
Black  (1889).  6  N.  Y.  Supp.  462,  1  Connoly  477;  Hatter  of  HcAToy  (1906).  112 
App.  Dlv.  377,  98  N.  Y.  Supp.  437.  B«queet  for  keeping  burial  lot.  Matter  o£ 
Marerlek  (1909),  135  App.  Dlv.  44.  119  N.  Y.  Supp.  914,  afCd.  (1910),  198  N.  Y. 
618.  92  N.  E.  10S4.  Interest  In  a  fund  In  a  partition  action  la  taxable  as  personaltr. 
Matter  of  Stlger  (1894),  7  Hlsc.  268,  28  N.  Y.  Supp.  163.  United  States  bonds, 
since  Marcb  21,  1898.  Matter  of  Plummer  (1899),  30  HIbc.  19.  62  N.  Y.  Supp. 
1024.  affd.  (1900),  47  App.  DIt.  626,  62  N.  y.  Supp.  1145,  alfd.  (1901).  161  N.  T. 
631.  attd.  as  Plummer  v.  Coler  (1900),  ITS  U.  B.  115,  44  U  ed.  998,  20  Sup.  Ct  829. 
Stock  pledged  aa  collateral  to  a  loan.  Hatter  of  Hurcomb  (1902),  36  Misc.  765, 
74  N.  Y.  Supp.  475.  A  leasehold  Interest  In  land.  Hatter  of  Atlbanse  (1901), 
63  App.  DlT.  262,  71  N.  Y.  Supp.  456.  affd.  (1901),  168  N.  Y.  670,  61  N.  E.  1127.  A 
dlstrlbutlre  share  In  real  estate  not  converted  at  death  of  legatee.  Matter  of 
MUlB  (1900),  32  MlBC.  493,  67  K.  Y.  Supp.  966,  affd.  (1903),  86  App.  DIt.  656,  «7 
N.  Y.  Supp.  956,  affd.  (1904),  177  N.  Y.  662,  69  N.  B.  1127.  A  legacy  In  lieu  of 
dower.  Hatter  of  Rlemann  (1904),  42  Mlaa  648,  87  l^.  Y.  Supp.  731.  A  deposit 
with  a  bank  to  meet  the  claim  of  a  nonreeldent  creditor  Matter  of  Daly 
(1905),  100  App.  DlT.  373,  91  N.  Y.  Supp.  868.  affd.  (1905),  182  N.  Y.  524,  74 
N.  B.  1116.  The  Bbaree  of  a  Joint-stock  association,  IrrespectlTo  of  the  property  rep- 
reeanted  thereby.  Matter  of  Jones  (1S02),  172  N.  Y.  676,  65  N.  B.  G70,  rerg.  (1902), 
69  App.  Dlr.  237,  74  N.  Y.  Sui^.  702.  Deposits  In  trust  In  name  of  depositor. 
Matter  of  Pierce  (1908),  60  Misc.  26.  112  N.  Y.  Supp.  694,  affd.  (1909),  132  App.  Dlr. 
466.  116  N.  Y.  Supp.  S16.  A  policy  of  Inaurance  for  express  benefit  of  wife  and 
surrlTlng  children.    Matter  of  BlUng  (1912),  78  MlBC.  692,  140  N.  Y.  Supp.  238. 

A  transfer  of  bonds  and  mortgage!  on  real  estate  In  this  state  by  Tlrtne  of  a 
power  of  appointment  exercised  by  the  decedent  is  to  be  regarded  aa  hla  property 
tor  the  purposes  of  the  Transfer  Tax  Law  and  Is  aubject  to  taxation  under  the 
provisions  of  tbat  law  tn  force  at  the  date  of  bis  death.  Matter  of  Warden  (1916), 
94  MlBC  663,  167  N.  Y.  Supp.  111. 

Preiumption  of  next  of  kin. — Where  a  testator  left  no  widow  or  descendants, 
and  no  next  of  kin  baTo  appeared  or  been  found,  the  presumption  Is  tbat  he 
left  next  of  kin,  but  there  Is  no  presumption  tbat  he  left  a  widow  or  descendants. 
It  Is  presumed,  therefore,  that  tbe  property  Tested  In  tbe  next  of  kin  of  the  de- 
ceased and  Is  therefore  taxable  under  But>dlTialon  6  of  this  section.  Matter  of 
Llnd  (1909).  132  App,  DIt.  321,  117  N.  Y.  Supp.  49.  affd.  (1909),  196  N.  Y.  670,  90 
N.  B.   1161. 

HoBtaxahle  tranafert.— United  States  bonds  before  March  21,  1898.  Hatter  of 
Whiting  (1896).  150  N.  Y.  27,  4  N.  B.  716,  34  L.  R.  A.  232;  Hatter  of  Sherman 
(1897),  153  N.  Y.  1,  46  N.  B.  1032.  Real  estate  without  tbe  atate.  Matter  of 
Swift  (1893).  137  N.  Y.  77,  32  N.  B.  1096,  18  L.  R.  A.  709.  Undistributed  share 
of  resident  In  nonresident  estate.  Matter  of  Thomae  (1893),  3  Miac.  388,  24  N.  T. 
Supp.  713.  A  bequest  for  a  burial  lot.  Hatter  of  Vtnot  (1889),  7  M.  Y.  Supp. 
617,  26  N.  Y.  St.  Rep.  610;  Matter  of  Edgerton  (1898),  36  App.  DIt.  126,  64  N.  Y. 
Suw.  TOO,  affd.  (189S),  168  N.  Y.  671,  52  N.  B.  1124.    Stock  pledged  as  collateral 
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lo  kUL  Matter  of  HaT«me7er  (1900),  32  Misc.  116,  se  N.  Y.  Supp.  722.  Legacy 
(0  brother  chargeable  npon  realty  1b  not  subject  to  tax,  belog  an  interest  In  land. 
Hitter  of  Cheesetarongh  (1901),  34  Hlsc  366.  69  N.  T.  Sopp.  848.  The  proc«edB 
of  ■  gratofty  fund.  Matter  of  Fay  (1898),  i5  Misc.  488,  66  N.  Y.  Supp.  749. 
Tbe  articles  enumerated  In  I  2713  of  the  Code  aa  belonging  to  the  widow. 
UUter  of  Page  (IBOZ),  39  Misc.  220,  79  N.  T.  Supp.  382.  In  Matter  of  Qravea 
(l»i),  171  N.  ¥.  40,  83  N.  E.  787,  a  devlBe  for  charitable  purposes,  althon/h 
not  made  to  a  corporation,  was  held  exempt.  Joint  deposits  In  the  name  of 
huband  and  wife  are  not  taxable  on  death  ot  husband.  Matter  of  Stebblne 
(1907),  62  Misc.  438,  103  N.  Y.  Supp.  563.  Bondfi  not  iBsaed  at  death  ot  decedent, 
which  were  to  hare  been  distributed  to  the  decedent  and  others  aa  shareboldera. 
Matter  of  HlUman  (1908),  118  App.  DIt.  1S6,  101  N.  Y.  Su[V.  640.  An  annuity 
cnated  by  will,  accepted  In  lien  of  a  gross  sum  which  the  annuitant  was  to 
recelre  under  the  will  at  her  option  pursuant  to  a  prior  contract.  Matter  at 
Duiell  (1903),  40  Misc.  329,  81  N.  Y.  Supp.  1033.  'An  Interest  vesting  pHor 
to  tbe  statute  under  a  trust  deed.  Matter  of  Cralg  (1904),  97  App.  DIt.  289,  89 
S.  r.  Supp.  971.  aSd.  (1906),  181  N.  Y.  661,  74  N.  E.  1116.  A  husband's  tenancy 
br  the  curtesy.  Matter  of  Btarbuck  (1910),  137  App.  DIt.  866,  122  N.  Y.  Supp. 
iU.  aftd.  (1911),  201  N.  y.  531.  94  N.  B.  1098. 

When  a  wite.  resident  In  the  state,  dies  without  a  will,  leaving  her  husband  and 
aa  descendants,  the  husband  does  not  take  her  personal  estate  by  virtue  of  tbe 
fntecrtate  laws  of  the  state,  and  there  is  no  taxable  transfer  thereof.  Matter  ol 
Green  (1910),  68  Misc.  1,  124  N.  Y.  Supp.  863,  alfd.  (1911),  144  App.  Dlv.  232, 
12i  N.  Y,  Supp.  64,  but  see  amendment  to  |  243. 

Where  lands  In  a  foreign  state  had  been  sold,  the  deed  signed  and  sealed  but  not 
deltrered.  It  was  held  that  proceeds  of  the  sale  received  after  the  owner's  death  were 
not  taxable.    Matter  ot  Baker  (1910).  67  Misc.  360,  124  N.  Y.  Supp.  827. 

Und  owned  by  a  decedent  la  a  foreign  country  under  a  perpetual  lease  reserving 
tent  being  real  property,  not  personal  property,  is  not  subject  to  a  transfer  tax. 
Hatter  of  TivanU  (1910).  138  App.  Dlv.  281,  122  N.  Y.  Supp.  964,  appeal  dismissed 
(1910),  200  N.  Y.  613,  93  N.  B.  1134. 

When  pcopCTty  in  foreign  state  not  snbjeet  to  transfer  tax  in  this  state. — Where 
decedent  at  tbe  time  ot  bis  death  held  the  legal  title  to  certain  real  estate  situated 
In  tbe  atate  of  New  Jersey  neither  it  nor  the  money  unpaid  upon  contracts  tor  the 
Mle  thereof  is  subject  to  a  transfer  tax  in  this  state.  Matter  of  Wolcott  (1918), 
94  Uisc.  73.  167  N.  Y.  Supp.  268. 

beeaton'  oenBlsaion  not  yet  ascertained  and  due  are  not  subject  to  taxation. 
People  ex  rel.  Andrews  v.  Cameron  (1910).  140  App.  Dlv.  76.  124  N.  Y.  Supp.  949, 
ifll  (1910),  200  N.  Y.  686,  94  N.  E.  1097. 

AsMti  of  bnsinesi  Ann  within  the  state. — When  It  appeared  that  the  decedent 
wu  s  member  of  a  Arm  having  a  place  of  business  In  New  York  city  and  in 
Cblcago.  and  the  assets  In  the  city  of  New  York  did  not  exceed  its  indebtedness 
In  this  state,  while  the  assets  of  the  Chicago  branch  were  far  In  excess  of  out- 
btn,  it  was  held  that  no  transfer  tax  should  be  Imposed.  Matter  of  King  (1902),  71 
App.  Wv.  681,  76  N.  Y.  Supp.  220,  aOd.  (1902),  172  N,  T.  816.  S4  N.  B.  1122. 

BMidBBry  legaey  in  remainder. — A  bequest  for  life  to  testator's  motber,  with 
■  TcmaiDder  to  his  sister  upon  the  death  of  the  mother,  vests  the  entire  estate. 
IVsl  and  equitable,  In  the  remainderman,  and  a  residuary  legatee  of  the  sister 
takes  the  remainder  subject  to  the  transfer  tax.  Where  it  appears  that  there 
bu  been  no  settlement  of  the  executor's  accounts  under  the  will  of  the  mother, 
<uid  consequently  the  amount  of  the  residuary  estate.  If  any,  Is  unascertained, 
6ie  amount  to  which  the  daughter  was  entitled  as  residuary  legatee  is  not  sub- 
ject to  tacb  tax.  Hatter  of  Zeflta  (1901),  167  N.  Y.  280,  60  N.  E.  698,  affg.  (1899), 
11  App.  Dlv.  340,  60  N.  Y.  Supp.  927. 
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The  Intereat  of  a  non-reeldent  decedent  In  tbe  proceed!  of  the  sale  of  stock,  held 
by  truetees  under  a  will  for  the  ben^t  of  realdnary  l^ateee,  Is  not  subject  to  a 
transfer  tax.    Matter  of  Phelps  (1917),  100  Misc.  87,  166  N.  Y.  Snpp.  75. 

Teaanti  b?  entUetr;  Interest  of  snrriTor  taxable. — Where  a  haaband  conveyed 
real  property  to  himself  and  his  wife  "as  tenants  by  the  entirety,"  upon  the  death 
of  the  husband  his  one-half  Interest  became  subject  to  a  transfer  tax.  Matter  of 
Kljitil  (1916),  216  N.  Y.  83,  110  N.  E,  181.  revg.  (191B),  166  App.  Mt.  921,  161  N.  Y. 
Supp.  1126.     See  subd.  7  as  added  fn  1915. 

Joint  Interest!  prior  to  amendnient  of  1915. — Where  prior  to  the  amendment  ol 
1916  to  section  220  of  the  Tax  Law  there  were  d^Mstts  In  sereral  savings  banka 
In  the  Joint  names  of  the  husband  and  his  wife,  payable  to  either  or  to  tbe  surrlTor, 
the  right  of  the  husband  to  tbe  entire  amount  In  the  event  of  his  surviving  being 
derived  from  the  transaction  which  resulted  In  the  opening  ol  the  Joint  accounts,  no 
part  of  tbem  was  subject  to  a  transfer  tax  as  part  of  the  wife's  estate.  Hatter 
of  Horler  (1916),  97  M lac,  687,  161  N.  Y.  Supp.  957;  Matter  o(  Tliley  (1915),  166 
App.  Dlv.  240,  161  N.  Y.  Supp.  T9;  Matter  ol  Thompson  (1916),  167  App.  Dlv.  366, 
163  N.  Y.  Supp.  164;  Matter  of  Magulre  (1917).  99  Misc.  46S,  165  N.  Y.  Supp.  1067. 

Where  both  decedent  and  her  husband  for  a  valuable  consideration  assigned 
to  each  other  an  undivided  one-half  Interest  In  various  bonds  and  mortgages  so  as 
to  hold  them  aa  Joint  tenants  and  not  as  tenants  In  common  and  so  that  the  survivor 
should  have  the  absolute  title  and  ownership,  the  right  of  survivorship  Is  not 
subject  to  a  transfer  tax.  Matter  of  Horler  (1916),  97  Misc.  687.  161  N.  Y.  Supp. 
957. 

Where  a  wife's  deed  of  conveyance  to  her  husband  of  an  undivided  half  ot  certain 
real  estate  expressly  declares  her  Intention  to  be  to  create  a  Joint  tenancy  In 
herself  and  her  husband  with  an  absolute  fee  In  the  survivor,  the  husband's  right 
of  survivorship  upon  the  death  of  his  wife  is  not  subject  to  a  transfer  tax.  Matter 
of  Klatzl,  216  N.  Y.  S3,  distinguished.  Hatter  of  Horler  (1916).  97  Misc.  687, 
161  N.  Y.  Supp.  967. 

Anendment  of  191S. — ^The  amendment  (Laws  of  1916.  chap.  864)  to  section  220 
of  the  Tax  Law,  making  taxable  Intangible  property  held  in  the  Joint  names  ot 
two  or  more  persons  either  as  tenants  by  the  entirety  or  as  joint  tenants,  cannot 
be  given  a  retroactive  effect  so  as  to  tax  interests  vested  prior  to  its  enactment;  such 
construction  would  be  in  effect  to  impose  a  tax  upon  property  and  not  a  tax  upon 
succession  to  property  and  would  violate  section  6  of  article  I  of  the  State  Consti- 
tution.   Matter  ot  Horler  (1916),  97  Hlsc.  687,  161  N.  Y.  Supp.  9S7. 

Joint  Interests  since  amendment. — Decedent,  who  died  after  the  amendment  ot 
1916  to  this  section  of  the  Tax  Law,  and  her  husband  had  years  before  Jointly 
invested  in  real  estate  mortgages  which  contained  the  following:  "It  Is  under- 
stood that  the  parties  ot  tbe  second  part  heretofore  hold  this  mortgage  as  Joint 
tenants.  It  being  their  Intention  that  on  tbe  death  ol  one  the  aurvlvor  shall  absolutely 
own  the  same."  It  was  held  that  said  amendment  was  retroactive  and  that  the 
mortg^es  were  subject  to  a  transfer  tax  thereunder.  Matter  of  Wlntjen  (1917), 
99  Misc.  471,  165  N.  Y.  Supp.  927. 

Transfers  in  contemplation  of  death  or  to  take  effect  at  death. — In  the  tollowlnK 
cases  the  transfers  considered  were  held  taxable  as  In  contemplation  of  death 
or  Intended  to  take  effect  In  possession  or  enjoyment  at  or  after  death.  Matt^ 
of  Green  (1S97),  153  N.  Y.  223.  47  N.  E.  292;  Matter  of  Bostwlck  (1900),  190 
N.  Y.  489,  55  N.  B.  208;  Matter  of  Brandretb  (1902),  169  N.  Y.  437.  62  N.  B.  563,  5S 
L.  R.  A.  J48;  Matter  of  Cornell  (1902).  170  N.  Y.  423,  63  N.  B.  446;  Mattw 
of  Birdsall  (1897),  22  Misc.  180,  49  N.  Y.  Supp.  450,  alTd.  (1899).  43  App.  Dlv.  624. 
60  N.  Y.  Supp.  1133;  Matter  of  Cruger  (1900),  54  App.  Dlv.  405,  66  N.  Y.  Supp. 
636.  affd.  (1901).  166  N.  Y.  602,  69  N.  B,  1121;  Matter  of  Borup  (1899),  28  Misc. 
474,  69  N.  Y.  Supp.  1097;  Hatter  ot  Sharer  (1901),  36  HIac.  602,  73  N.  Y.  Snpp. 
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lUT;  Matter  otMaaoir  <1SSS),  26  App.  DIt.  GSD,  51  N.  Y.  Snpp.  331,  affd.  (1899), 
ISS  N.  Y.  G32,  G3  N.  E.  1127;  Matter  ol  Anthony  (1903),  40  Hlsc.  497,  S2  N.  Y. 
8upp.  789;  Hatter  of  Palmer  (1907),  117  App.  DW,  360,  102  N.  Y.  Supp.  236; 
lUtt«r  ot  Skinner  (1904],  46  Mlic.  559,  92  N.  Y.  Supp.  972,  aSd.  (ISOG),  lOG  App. 
DlT.  217,  94  N,  Y.  Snpp.  144;  Matter  of  Pargons  (1907),  117  App.  DIt.  ^21.  102 
N.  Y.  Snpp.  168;  Hatter  of  Price  (1909),  62  Hlsc.  149,  116  N.  Y.  Supp.  2S3;  Matter 
ot  Jonea  (1909),  65  Mlac.  121,  120  N.  Y.  Supp.  862;  Hatter  ot  Loewl  (1911),  75 
UIM.  57,  134  N.  ¥.  Bitpp.  679;  Matter  of  Patterson  (1911),  146  App.  DIt.  286, 
ISO  N.  Y.  Supp.  970.  affd.  (1912).  201  K.  Y.  677.  98  N.  E.  1109;  Matter  of  Halllgan 
(U13),  S2  HlBC  30.  143  N.  Y.  Supp.  676;  Matter  of  Hodgea  (1914),  86  Mlac.  367, 
148  N.  T.  Supp.  424,  atfd.  (1916),  1S8  App.  DIt.  913.  152  N.  Y.  Supp.  1117,  alTd. 
(ISU),  216  K.  Y.  417,  109  N.  B.  569:  Matter  ot  Hoyt  (1914),  S5  Ulac  696,  14S  N.  Y. 
Snpp.  91;  Matter  of  Thompeon  (1914),  86  Mlac.  291,  117  N.  Y.  Snpp.  157;  Matter 
o[  Tbompaon  (1916),  167  App.  DIt.  366,  153  N.  Y'.  Supp.  164.  affd.  (1916),  217 
N,  Y.  609.  Ill  N.  B.  1101;  Matter  of  Ball  (1914),  ISl  App.  DIt.  79.  146  N.  Y.  Supp. 
.  m;  liUtter  of  Dana  Co.  (1911).  164  App.  DIt.  46,  149  N.  Y.  Supp.  417,  affd.  (1916). 
114  N.  Y.  710.  108  N.  E.  1112. 

Wbere  property  la  traneferred  In  conten^)IatIon  ot  death  It  should  be  treated  as 
■  elaes  by  ItaeU  and  the  exemption  allowed  by  the  Tax  Lair  Is  to  be  only  trom  the 
aggregate  ralne  ot  all  of  the  property  thus  tranaferred  and  In  addition  to  the 
oempllon  allowed  where  property  also  paases  under  a  will.  Hatter  ot  Thompson 
(1916).  167  App.  DlT.  3G6.  16S  N.  Y.  Supp.  164,  affd.  (1916),  217  N.  Y.  609,  111 
N.  E.  1101. 

The  dellTery  of  a  deed  o(  trust  containing  no  power  ol  rerocation  to  the  grantor 
completes  the  transfer  of  the  corput  of  the  troat  fund  and  its  liability  to  a  trassfer 
tax  Is  to  be  determined  by  the  law  In  force  at  such  dellTery.  Matter  of  Meserole 
(1M6),  98  Misc.  lOE,  162  N.  T.  Supp.  414. 

In  the  following  cases  the  transfers  considered  were  held  gifts  infer  vivos  and 
not  made  In  contemplation  of  death.  Matter  ot  Masury  (1898).  28  App.  DIt.  580, 
61  N.  Y.  Supp.  331,  affd.  (1899),  169  N.  Y.  632,  53  N.  B.  1127.  the  effect  ot  which 
decision  was  limited  In  Matter  of  Bostwtcli  (1899),  160  N.  Y.  489,  66  N.  E.  208; 
Matter  of  Edgerton  (1898),  36  App.  DIt.  125,  64  N.  Y.  Supp.  700,  affd.  (1899),  158 
N.  Y.  671,  62  N.  E.  1124;  Matter  of  Spanldtng  (1900),  49  App.  DIt.  641,  S3  N.  T. 
Snpp.  694,  affd.  (1900),  163  N.  Y.  607.  67  N.  B.  1124;  Matter  of  Mahlstedt  (1901), 
67  App.  DlT.  176,  73  N.  Y.  Bopp.  818;  Matter  of  Bullard  (1902),  76  App.  DIt.  307, 
78  K.  Y.  Snpp.  491:  Matter  of  Thome  (1899),  44  App.  DIt.  8,  60  N.  Y.  Supp.  419; 
Hatter  of  Crary  (1900),  31  Misc.  72,  64  N.  Y.  Snpp.  666;  Hatter  ot  Parsons  (1906), 
Bl  Misc.  370,  101  N.  Y.  Supp.  430.  affd.  (1907).  117  App.  DlT.  321,  102  N,  T.  Supp. 
168;  Hatter  of  Qraves  (1907),  52  Misc.  483,  103  N.  Y.  Supp.  671;  Matter  ot  Hesa 
(1906).  110  App.  DlT.  476,  9S  N.  Y.  Supp.  990,  affd.  (1907).  187  N.  Y.  554,  80  N.  B. 
1111;  Matter  of  Pierce  (1909),  132  App.  DIt.  465.  IIS  N.  Y.  Supp.  816;  Hatter  ot 
Dorfee  (1913).  79  Mlac.  856,  140  N.  Y.  Snpp.  594;  Matter  of  Hendricks  (1914),  163 
App.  DlT.  413,  148  N.  Y.  Snpp.  511,  altd.  (1916),  214  N.  Y.  663,  108  N.  E.  1095; 
Matter  ot  Rudolph  (1916),  92  Misc.  347,  156  N.  Y.  Supp.  826;  Matter  of  HcKelway 
(1916),  9S  MlBC  478.  160  N.  Y.  Supp.  783,  affd.  (1917).  17S  App.  DIt.  929.  16S 
N.  Y.  Snpp.  11S9;  Matter  of  Wills  (191S),  172  App.  DIt.  530,  168  N.  Y.  Snpp.  1100. 
Sifts  oomblned  with  Itgaar- — An  Instrument  transferring  shares  of  stock  to 
s  trustee  which  reserved  to  the  donor  the  Income  from  the  stock  during  his 
Utetlme;  the  right  to  direct  how  the  trustee  should  Tote  thereon;  the  power  to 
csnae  the  trustee  to  sell  the  stoclc  In  such  manner  and  at  such  price  as  the  donor 
might  direct;  the  right  to  substitute  a  different  tmatee  at  will;  and  the  absolute 
rt^t  of  reTocatlon  at  any  time  during  the  lifetime  ot  the  donor.  Is  testamentary 
to  character  and  must  be  regarded  as  speaking  from  the  time  when  it  became 
*<betlTe  by  reason  ot  the  death  of  the  party  who  executed  It.    Where  the  ben»- 
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flclarlea  under  ancb  truat  Instmnieiit  are  th«  some  penona  who  are  legateea  under 
tbe  donor's  will,  the  transtens  under  the  trust  Inatrument  abould  be  combined 
with  the  legacies  Klren  b7  the  will  for  the  purpose  of  aasessing  tbe  transfer  tax. 
Hatter  of  Dana  Co.  (1915),  21G  N.  Y.  461,  109  N.  E.  G6T,  rerg.  (1914),  164  App. 
Dlv.  967,  149  N.  Y.  Supp.  1119. 

Where  transfers  are  distinct  in  character,  one  being  a  gift  infer  vtvoM,  taxable 
when  made,  and  the  other  a  legacy  taxable  only  upon  the  death  of  the  testator, 
there  appears  to  be  no  warrant  in  law  for  adding  them  together  and  considering 
them  as  one  transfer.  Matter  of  Hodges  (1916),  216  N.  Y.  44T,  109  N.  E.  659,  dl»- 
tinguishing  (1916),  216  N.  Y.  461,  109  N.  E.  667. 

Transfer  under  antenuptial  agreement — Property  transferred  bj  an  antenuptial 
agreement  does  not  pass  by  virtue  of  an  agreement  made  in  contamplation  of 
death.  Matter  of  Miller  (1902),  TT  App.  Dlv.  473,  78  N.  Y.  Supp.  930:  Hatter  of 
Baher  (1903),  83  App.  Dlv.  630.  82  N.  Y.  Supp.  390,  affd.  (1904),  178  N.  Y.  576,  70 
N.   E.   1094. 

Property  of  nonretldeati. — The  property  of  nonresidents  was  not  subject  to 
transfer  tax  until  K  18S7,  ch.  713,  In  effect  June  26,  1887,  but  even  under  that 
act  personal  property  within  tbe  atate  could  not  be  taxed  unless  there  was  also 
reel  property  upon  which  the  Jurisdiction  of  a  surrogate  could  be  based.  Matter 
of  Embury  (1S99).  19  App.  Dlv.  214,  45  N.  Y.  Supp.  881.  atCd.  (1898),  164  N.  Y.  746, 
49  N.  B.  1096.  But  since  the  act  of  1892,  the  law  has  been  changed  so  far  as  to  In- 
clude all  property  of  a  nonresident  upon  which  a  tax  can  be  constitutionally  Im- 
posed. In  Matter  of  Houdayer  (1896),  160  N.  Y.  37,  44  N.  E.  718,  34  L.  R.  A.  235,  the 
court  said  that  the  test  of  what  constitutes  property  within  the  state  is  "where  tbe 
right,  whatever  it  may  be,  has  a  money  value  and  can  be  owned  and  transferred, 
but  cannot  be  enforced,  or  converted  into  money  against  the  will  of  the  person 
owning  the  right,  without  coming  Into  this  state."  But  in  Blackstone  v.  HtUer 
(1903).  188  U.  S.  189,  47  U  ed.  439,  23  Sup.  Ct.  277,  the  court  seems  to  go  so 
far  as  to  hold  that  Jurlidlction  over  the  debtor  makes  a  debt  property  within  the 
state  for  the  purpose  of  taxation.  The  amendment  of  1911  exempted  non-residents 
'  from  taxation  on  non-tangible  property,  and  the  decisions  must  be  read  in  view 
of  this  amendment. 

The  property  of  a  nonresident  decedent  located  in  this  state  is  not  subject  to 
a  transfer  tax. when  it  appears  that  his  Indebtedness  to  creditors  resident  here 
1b  in  excess  of  the  value  of  said  pronterty.  Matter  of  Qrosvenor  (1908),  124  App. 
Dlv.  331,  108  N.  Y.  Supp.  876. 

Bonds  secured  by  mortgages  on  real  estate  In  this  state,  wbich  are  actually  btM 
outside  the  state  by  a  foreign  resident,  are  not  taxable  wheal  disposed  of  by  the 
vrlU  of  Huch  nonresident.  Matter  of  Fearing  (1911).  N.  Y.  340,  93  N.  B.  956, 
iiftg.  (1910),  138  App.  Dlv.  881,  123  N.  Y.  Supp.  396. 

The  stock  of  a  nonresident  testator  In  the  Boston  and  Albany  Railroad  is  as- 
sessable in  accordance  with  the  proportionate  value  of  tbe  property  of  the  corpo- 
ration within  this  state.  Matter  of  Cooley  (1906),  186  N.  Y.  220,  78  N.  E.  939,  10 
L.  R.  A.  (N.  S.)  1010,  revg.  (1906),  113  App.  Dlv.  388,  98  N.  Y.  Supp.  1006.  The 
apportionment  may  be  based  on  tbe  total  track  mileage,  as  was  done  In  above  case, 
but  such  method  is  not  exclusive.  The  question  of  value  Is  one  of  Cact  Hatter 
of  Thayer  (1908),  193  N.  Y.  430,  86  N.  B.  462,  aftg.  (1908),  126  App.  Dlv.  951,  HI 
N.  Y.  Supp.  1147. 

Where  a  nonresfdent  decedent's  estate  Is  partly  within  and  partly  without  the 
state,  the  executors  may  elect  to  appropriate  that  portion  without  tbe  state  to 
the  payment  of  specific  legacies  given  to  collaterals  and  charities,  and  thus  avoid 
the  tax  thereon,  although  the  property  within  the  state  passed  to  persona  not 
taxable.  Matter  of  James  (1894),  144  N.  Y.  6,  38  N.  E.  961. 
Where  decedent  left  part  of  Us  estate  In  another  state  and  port  within  this 
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■Ute  the  administrator  cannot  elect  to  pay  an  entire  nontaxable  share  of  one  of 
the  parties  entitled  from  the  assets  situate  within  this  state,  so  as  to  avoid  pay- 
ment of  the  transfer  tax  upon  taxable  shares  of  others,  which  shares  ha  seeks  to 
mr  from  assets  situate  without  the  state;  otherwise  In  the  case  of  speclfled 
Iflgaclea;  In  case  of  Intestacy  the  parties  entitled  take  an  Indlvlded  Interest  In  tbe 
entire  estate,  and  each  Is  entitled  to  a  share  of  the  whole  wherever  situate.  Mat- 
ter  of  RamsdlU  (1908),  190  N.  ¥.  4S2,  83  N.  E.  eS4,  IS  L.  R.  A.  (N.  8.)  946,  revg. 
11907),  119  App.  Dlv.  890,  105  N.  Y.  Supp.  1139. 

Tbe  following  transfers  of  property  by  nonresidents  have  been  held  taxable: 
Property  habltuallr  kept  within  the  state.  Matter  of  Romalne  (1891),  127  N.  Y.  80, 
IT  N.  E.  759,  12  L.  R.  A.  401;  Matter  of  Phlpps  (1904),  143  N.  Y.  641,  37  N.  B. 
Hi,  tUg.  (1894),  77  Hun  325,  28  N.  Y.  Supp.  330.  Stocks  of  domestic  corporations 
wherever  the  certificates  are  located.  Matter  of  Bronson  (189S),  150  N.  Y.  1, 
«  N.  E.  707,  34  L.  R.  A.  238;  Matter  of  Whiting  (1896),  150  N.  Y.  27.  44  N.  E.  716, 
34  L.  H.  A.  232;  MatUr  of  Palmer  (1905),  183  N.  Y.  238,  76  N.  E.  16.  Bonds 
of  foreign  and  domestic  corporations  within  the  state  at  the  time  of  death,  both 
registered  and  coupon.  Matter  of  Whiting,  150  N.  Y.  27,  44  N.  E.  715,  34  U  R.  A. 
212;  Hatter  of  Morgan  (1896),  150  N.  Y.  36,  44  N,  B.  1126.  Stock  of  domestic  cor- 
poration In  name  of  broker.  Matter  of  Newcomb  (1902),  71  App.  Dlv.  806,  76  N.  Y. 
Supp.  222,  aDd.  (1902).  172  N.  Y.  608.  64  N.  E.  1123.  Stock  of  national  bank  In  this 
■tate.  Matter  of  Gushing  (1903),  40  Misc.  505,  82  N.  Y.  Supp.  795.  Bonds  and  stock 
of  domestic  corporations  within  the  state,  although  ancillary  letters  are  not  issued. 
Matter  of  Pullman  (1900),  46  App.  Dlv.  574,  62  N.  Y.  Supp.  395.  Stock  ol  a  domestic 
corporaUon  which  Is  subject  to  a  life  estate.  Matter  of  Busbnell  (1902),  Z3  App. 
Dlv.  325,  77  N.  Y.  Snpp.  4,  affd.  (1902),  172  N.  Y.  648,  66  N.  B.  1115.  Seat  In  New 
York  stock  exchange.  Hatter  of  Qlendlnnlng  (1902),  88  App.  Dlv.  125.  74  N.  Y. 
Sspp.  190,  afTd.  (1S02),  171  N.  Y.  684,  64  N.  B.  1121.  Honey  loaned  to  decedent's 
Dm  npon  which  he  receives  ratably  such  profits  as  sre  returned  by  the  firm.  Matter 
or  Probst  (1903),  40  Misc.  431,  82  N.  Y.  Supp.  396.  Honey  deposited  within  the 
state.  Matter  of  Blacketone  (1902),  69  App.  Dlv.  127,  74  N.  Y.  Supp.  608,  affd. 
(1902),  171  N.  Y.  682,  64  N.  E.  1118,  and  affd.  Blackstone  v.  Miller  (1903),  188  U.  S. 
189,  47  L.  ed.  439,  23  Sup.  Ct.  277,  oa  the  ground  that  such  a  deposit,  while  not  tangi- 
ble property  within  the  state.  Is  a  debt  owned  by  a  resident,  and  being  subject  to  the 
Jurisdiction  of  the  state  Is  taxable  within  It  See  also  Matter  of  Hondayer  (1886), 
lEO  N.  Y.  37,  44  N.  E.  718,  34  L.  R.  A.  235;  Matter  ot  Burr  (1896),  16  Misc.  89,  38 
N.  T.  Supp.  811. 

Wbere  a  resident  of  France,  entitled  to  a  share  ol  a  residuary  estate,  under  a 
will  admitted  to  probate  In  this  state,  died  before  his  share  was  paid  to  him, 
and  It  was  paid  to  his  executor  and  trustee  under  his  will,  the  amount  so  paid  Is 
Uable  to  the  transfer  tax.  Matter  of  Clinch  (1906),  180  N.  Y.  300,  73  N.  E.  36, 
afg.  (1904),  99  App.  Dlv.  298,  90  N.  Y.  Supp.  923. 

Personal  property  located  In  this  state  belonging  to  a  resident  of  the  state  of 
New  Jersey,  who  died  prior  to  May  1,  1892,  when  the  Collateral  Inheritance  Tax 
Iaw  took  effect,  is  not  liable  to  taxation,  notwithstanding  the  fact  that  such  prop- 
srtj  wu  not  removed  from  the  state  of  New  York  until  after  that  date.  Matter 
of  PetUt  (1901),  66  App.  Dlv.  30,  72  N.  Y.  Supp.  469,  affd.  (1902).  171  N.  Y.  664, 
63  N.  E.  1121. 

The  following  transfers  by  nonresidents  have  been  held  nontaxable;  Stock  oC 
foreign  corporations,  although  within  the  state  at  the  time  of  death.  Matter  ot 
Jaws  (1894).  144  N.  Y.  6,  38  N.  B,  961;  Dunham  v.  City  Trust  Co.  (1906),  116  App. 
Dlv.  684,  103  N.  Y.  Supp.  87,  alld.  (1908),  193  N.  Y.  642.  86  N.  B.  1123.  Bonds  ot 
domestic  corporations  not  within  the  state  at  time  of  death.  Matter  of  Bronson 
(1896),  150  N.  Y.  1,  41  N.  E.  707.  34  L.  R.  A.  23S,  Stock  snd  bonds  of  domesUo 
""Vsratlons  pledged  in  tbla  state  to  secure  debt  due  to  a  residenL    Hatter  ot 
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Fullmau  (IMO),  44  App.  DIt.  671,  67  N.  Y.  Supp.  3B5.  But  aee  Matter  of  Hnrcomb 
<1902),  36  Miac  76E,  74  N.  ¥.  Sapp.  475.  Honey  tamporarUy  oh  deposit  within  tlw 
state.  Matter  of  Leopold  (1901),  35  Mlac.  369,  71  N.  Y.  Supp.  1032.  lAte  Inaunuira 
pollciee  Issued  by  a  domestic  life  inaurance  company,  although  the  proceeds  are 
payable  In  this  state.  Matter  of  Abbett  (1903).  29  Mlac.  GS7,  61  N.  Y.  Supp.  1067; 
Hatter  of  Horn  (1902).  39  Misc.  133,  78  N.  Y.  Supp.  979;  Matter  of  Oordon  (190e), 
186  N.  Y.  472,  79  N.  E.  722,  10  L.  R.  A.  (N.  S.)  1089,  aUg.  (1906),  lU  App.  Dlv. 
202,  99  N.  Y.  Supp.  630.  The  fact  that  the  policies  are  here  at  time  of  death  la 
Immaterial.  Hatter  of  Olbba  (1908).  60  Ulac.  645,  113  N.  Y.  Snpp.  939.  Bonds  se- 
cured by  mortgages  on  real  estate  In  the  state,  habitually  kept  In  another  state 
and  there  at  the  time  of  death.  Matter  of  Preston  (1902),  76  App.  DIt.  250,  78  N. 
Y.  Sttpp.  91.  Debts  due  to  a  nonresident  from  a  resident  Matter  of  Phlpps  (1894), 
143  N.  Y.  641,  37  N.  E.  823;  Matter  of  Horn  (1B02),  39  Misc.  133,  78  N.  T.  Supp.  97ft. 
The  right  to  a  legacy  from  a  resident.  Matter  of  Phlpps  (1894),  143  N.  Y.  641,  37 
N.  E.  823.  The  fact  that  the  donee  of  a  [uwer  of  appointment  under  the  will  of  a 
nonresldoit  decedent  Is  a  resident  of  this  state  does  not  subject  the  property  upon 
the  exercise  of  the  power  to  transfer  tax.  Hatter  of  Thomas  (1902),  39  Hlsc  136, 
78  N.  Y.  Supp.  981.  So  far  as  the  courU  of  this  state  hare  held  that  debts  due  to  a 
nonresident  from  a  rteldent  are  not  taxable,  they  conflict  with  the  reasoning  In 
Blackstone  t.  Miller  (1903),  188  U.  S.  1S9,  47  L.  ed.  439.  23  Sup.  Ct.  277,  In  which  It 
was  held  that  a  bank  deposit  was  a  debt  within  the  Jurisdiction  of  the  state  and  tax- 
able. 

Where  a  nonresident  testatrix  makes  a  bequest  of  property  within  this  atate  which 
cane  to  her  as  the  corpwa  of  a  trust  estate  of  which  her  husband  was  beneflcUury, 
and  over  which  he  had  a  power  of  disposal,  the  same  is  subject  to  a  transfer  tax 
under  L.  1887,  ch.  713.  and  L,.  1891,  ch.  £16,  then  In  force,  because  on  the  exercise  of 
the  power  of  disposal  the  wife's  title  relates  back  to  the  Instrument  creating  the 
trust,  and  her  title  is  absolute  on  the  death  of  the  beneficiary.  Hatter  of  Lord 
(1906),  111  App.  DiT.  152,  97  N.  Y.  Supp.  563,  afCd.  (1907),  186  N.  Y.  549.  79  N.  B. 
1110. 

Where  shares  In  a  Joint  stock  association,  doing  business  In  tbis  state  and  In 
sereral  others,  pass  to  the  legatees  or  distributees  of  a  nonresident  owner,  the 
transfer  is  taxable  tn  this  atate  only  to  the  extent  of  the  proportionate  amount  of 
the  total  assets  of  the  association  located  In  this  state.  Matter  of  Willmer  (1911), 
75  Misc.  62,  134  N.  Y.  Supp.  686,  Bffd.  (1912).  153  App.  DIt.  804,  13S  N.  Y.  Supp.  64B. 

Promissory  notes  made  by  residents  and  nonresidents  secured  by  property  with- 
out the  state  and  held  by  a  nonresident  are  subject  to  a  transfer  tax  If  found  In  a 
safe  deposit  box  in  this  state  on  the  death  of  the  nonresident  holder.  Hatter  of 
Tiffany  (1911),  143  App.  Dtv.  327.  128  N.  Y.  Bupp.  106,  aifd.  (1911),  202  N.  Y.  5B0, 
95  N.  E.  1140;  but  not  since  amendment  of  1911. 

Law  sinee  IBll. — Personal  property  in  this  state  of  which  a  nonresident  decedent 
was  possessed  at  the  time  of  her  death  is  not  subject  to  a  transfer  tax.  Hatter  of 
Steele  (1916),  98  Hlsc.  ISO,  162  N.  Y.  Supp.  718. 

Law  of  1915. — Where  a  nonresident  at  the  time  of  his  death  was  a  member  of  a 
firm  whose  principal  place  of  business  was  In  the  city  of  New  York,  the  amoant 
of  certain  profits  credited  to  him  on  the  firm's  books  but  not  withdrawn  continued 
to  he  partnership  assets  and  subject  to  a  transfer  tax  under  this  section  of  the 
Tax  Law,  aa  amended  In  1916.  The  sum  paid  by  the  surrlTlng  partners  under  the 
terms  of  the  partnership  agreement  to  the  personal  representative  of  the  deceased 
partner  for  his  Interest  in  all  the  other  assets  of  the  business,  including  the  good 
win.  was  also  subject  to  a  transfer  tax  under  said  section  of  the  Tax  Law.  Hattw 
of  Du  Bole  (1917),  99  Hlsc  219,  163  N.  Y.  Supp.  868. 

Future  and  contingent  Intereits. — L.  1899,  ch.  76,  amending  |  230,  and  providing 
for  the  Immediate  taxation  of  future  or  contingent  IntereeU,  and  their  payment 
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oDt  of  the  property  transferred,  was  held  coiutltutloDal  In  Matter  ot  V&nderbllt 
mi),  172  N.  Y.  SS,  G4  N.  B.  782;  Matter  ol  Brez  (1902),  172  N.  Y.  609,  64  N.  B. 

m. 

The  uneodment  made  bj  L.  1889,  ch.  76,  Imposing  a  tax  aijon  remainders  or 
KTwslons,  which  vested,  prior  to  June  30,  I88G,  when  they  shall  come  Into  actoal 
poBMssIon  or  enjoyment,  held  unconstitutional  In  Matter  of  Pell  (1902),  171  N.  T. 
tS,  G3  N.  E.  789,  67  L.  R.  A.  640. 

The  amendment  of  I  230,  by  L.  1901,  ch.  173,  attempted  to  restore  Id  more  ratro- 
■cllTa  langUAga  the  amendment  relating  to  the  taxation  ot  remainders  at  their 
full  undiminished  value,  which  had  been  made  by  L.  1897,  ch.  282,  but  omitted 
by  the  subsequent  amendment  of  L.  1899,  ch.  76,  bald  not  jetroactlve,  and  If  retro- 
actlre,  unconstitutional.  In  Matter  of  Meyer  (1903),  83  App.  DIt.  381.  82  N.  T. 
Snpp.  329. 

The  death  of  the  testator  Is  the  time  ot  the  transfer  of  title  to  a  remainder, 
where  there  la  no  uncertainty  who  will  take  the  remainder,  although  there  is 
uncertainty  when  the  legacy  wilt  be  paid  orar.  Matter  of  Sloan  (1S97),  154 
N,  Y.  109,  47  N.  B.  978.  A  bequest  to  a  mother  for  life  with  remainder  to  a  slBter 
Tests  in  the  Bister  upon  the  death  of  the  mother  the  entire  legal  sod  equitable 
Interest  and  a  residuary  legatee  of  the  sister  takes  such  remainder  spbject  to  tax. 
Matter  of  Chabot  (1901),  167  N.  Y.  280,  60  N.  E.  693. 

The  right  of  the  state  attaches  when  the  right  of  succession  accrues,  and  ac- 
cordingly remainders  and  rerersions  created  t?  will  before  the  Transfer  Tax 
Law,  though  not  vesting  until  thereafter,  are  not  taxable.  Matter  of  Seaman 
(1895),  147  N.  Y.  69.  41  N.  B.  401;  Matter  ot  Qibson  (1898),  33  App.  DlT.  627,  S3 
N.  T.  Supp.  1104,  aSd.  (1899),  167  N.  Y.  680,  61  N.  B.  1090;  Matter  of  Langdon 
(1897),  153  N.  Y.  6,  46  N.  B.  1084;  Matter  of  Pell  (1902),  171  N.  Y.  48,  63  N.  B. 
TS9,  E7  N.  E.  640.  In  Matter  ot  Harbeck  (1900),  161  N.  Y.  Sll.  65  N.  B.  8S0.  decided 
under  the  law  existing  prior  to  L.  1897,  ch.  284,  adding  subd.  5  to  i  220,  It  was 
held  that  an  interest  Testing  by  Tirtue  of  the  exercise  ot  a  power  ot  appointment, 
created  before  the  Traoster  Tax  Law,  related  back  to  the  will  of  the  creator  of  the 
power  and  was  not  taxable. 

The  proTlslon  of  J  230,  that  wheneTer  an  estate  for  life  or  years  can  be  divested 
by  the  act  or  omission  of  the  legatee  or  devisee,  It  shall  be  taxed  as  it  there 
wu  no  posBiblllty  of  such  limitation,  is  not  retroactiye,  and  applies  only  to  the 
life  estate.    Matter  of  Sloan  (1897).  154  N.  Y.  109,  47  N.  E.  978. 

Prior  to  the-  enactment  of  L.  1899,  ch.  76,  which  took  effect  March  14,  1899,  the 
marts  uniformly  held  that  contingent  Interests  could  not  be  appraised  or  taxed 
dqUI  the  contingency  happens  or  the  defeated  contingency  has  been  rendered  im- 
possible. Matter  ot  Cager  (1888),  111  N.  Y.  343,  18  N.  B.  866;  Matter  of  Stewart 
(189!),  131  N.  Y.  274,  30  N.  B.  184.  14  I^  R.  A.  836;  Matter  ot  Curtla  (1894),  142 
N.  Y.  219,  36  N.  E.  887;  Matter  of  Hoffman  (1894),  143  N.  Y.  327,  38  N.  B.  311; 
Mstter  of  Sloan  (1897),  154  N.  Y.  109,  47  N.  E.  978. 

A  remainder  appolutable  by  a  life  tenant  le  presently  taxable  since  L.  1899,  ch. 
IT,  Matter  of  Le  Brun  (1902),  39  MIbc.  516,  80  N.  Y.  Supp.  486.  But  see  Matter 
ol  Howe  (1903),  86  App.  DIv.  286,  83  N.  Y.  Supp.  823,  affd.  (1903),  178  N.  Y.  570, 
«  N.  B.  1118. 

Vstuatlon  ot  future  or  contingent  interest,  see  Matter  of  Meyer  (1903),  83  App. 
W».  381,  82  N.  Y.  Supp.  329;  Matter  ot  Hall  (1901),  3G  Misc.  618.  73  N.  Y.  Supp. 
1124;  Matter  of  Qoelet  (1901),  78  N.  Y.  Supp.  47;  Matter  of  Maresf  (1902),  74  App.- 
HI*.  76,  77  N.  Y.  Supp.  78;  Matter  of  Field  (1901),  36  Misc.  279,  73  N.  Y.  Supp.  612. 
Where  children,  bom  prior  to  the  enactment  ot  the  statute  relating  to  taxable 
''outers,  took  upon  their  birth  vested  remainders  under  a  trust  deed  executed  by 
"<«lr  mother,  and  nothing  was  added  to  or  taken  away  from  the  gift  under  the 
^  by  the  mother's  will  executed  in  1909  which  gave  all  her  property  to  her 
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children,  tbe  estate  receWed  by  the  children  Is  not  eubject  to  a  transfer  tax.    Matter 
of  Halght  (1912),  162  App.  DIt.  2ZS,  13S  N.  Y.  Snpp.  567. 

Wbere  a  testator  died  prior  to  the  enactment  of  tbe  Tranafer  Tax  Law  ieaTlns  a 
vlll  vblch,  after  placing  his  property  In  trust  for  the  benefit  ot  his  wife  lor  lite, 
directed  the  tnifltees  at  her  death  to  distribute  tbe  corpiu  among  such  ol  the  tes- 
tator's nephews  and  nlecee  as  might  be  then  llTlns,  with  a  proTlso  that  It  hla 
brothers  and  sisters  had  no  children  living  at  the  wife's  decease  the  then  living 
brothers  and  sisters  should  take  the  share  of  a  n^hew  or  niece  alike  with  otber 
nephews  and  nieces,  the  share  distributed  to  a  nephew  or  niece  on  the  death  ot 
the  wife  la  exempt  from  taxation  even  though  such  remainders  be  a  oontlngeDt 
rather  than  a  veated  Interest  A  tax  Imposed  by  the  statute  is  not  upon  the  propertr 
but  upon  the  right  of  succession  thereto,  and  is  based  upon  the  exclusive  sovereign 
power  of  the  state  to  control  tbe  devolution  of  property  by  inheritance  or  by  wllL 
Such  inheritance  tax  cannot  he  imposed  upon  a  right  to  ancceselon  accruing  prior 
to  the  enactment  of  the  sUtute.  Matter  of  Smith  (1912),  160  App.  Div.  SOS,  13E 
N.  Y.  Supp.  240. 

Chapter  2S4  of  the  laws  of  1897  was  not  retroactive  and  contingent  remainders 
created  by  the  will  ot  one  who  died  prior  to  the  enactment  ot  said  statute  may  not 
be  taxed  at  their  full  andlmlnlshed  value  at  the  time  they  vest  In  possession. 
In  such  case  the  value  ot  the  residuary  estate  tor  the  purpose  ot  the  transfer  tax 
is  to  be  determioed  by  deducting  annuities  and  life  Interests  to  which  tbe  contin- 
gent remainders  are  subject.  Hatter  ot  Hunt  (1918),  96  Misc.  399,  160  N.  Y.  Snpp. 
3S3. 

Fowen  of  appointment — Subdlvleion  6  relative  to  taxation  of  property  transferred 
under  power  of  wpolntment  Is  conatltutlonal.  Chandler  v.  Kelsey  <1907),  206 
U.  S.  466.  El  L.  ed.  882,  27  Sup.  Ct.  660,  affg.  Hatter  of  Delano  (1903),  176  N.  Y. 
486,  6S  N.  E.  871,  64  L.  R.  A.  279;  Hatter  of  Wendel  (1916),  96  Hlac.  406,  160 
N.  Y.  Supp.  822;  Orr  v.  Oilman  (1903),  183  U.  S.  278,  46  L.  ed.  196,  22  Sup.  CL 
213,  affg.  Hatter  of  Dows  (1901).  167  N.  T.  227.  60  N.  B.  439,  62  L.  R.  A.  43S. 
Prior  to  L.  1897,  ch.  284,  adding  subd.  5,  property  passing  upon  the  execution  of  a 
power  of  appointment  created  by  will  was  subject  to  a  transfer  tax.  but  the  source  ot 
title  was  tbe  will  creatlug  the  power  and  it  the  will  was  executed  before  the  Trans- 
fer Tax  Law  took  effect,  the  eetate  passing  upon  the  execution  of  the  power  was 
not  subject  to  tax.  Matter  ot  Stewart  (1892).  til  N.  Y.  274,  30  N.  E.  184,  14 
L.  R.  A.  836;  Matter  of  Hoffman  (1894),  143  N.  Y.  327,  38  N.  E.  311;  Hatter  ot 
Harbeck  (1900),  IGl  N.  Y.  211.  66  N.  E.  850.  But  subd.  6  has  been  retroactive 
so  as  to  subject  to  tax  property  paaelng  upon  the  execution  of  a  power  of  appoint- 
ment, although  the  will  creating  the  power  took  effect  before  the  Transfer  Tax  Law. 
Matter  ot  Vanderbllt  (1900),  50  App.  Dlv.  246,  63  N.  ¥.  Supp.  1079,  attd.  (1900),  16S 
N.  Y.  679,  57  N.  B.  1127;  Matter  of  Dows  (1901),  167  N.  Y.  227,  GO  N.  E.  439,  68 
L.  R.  A.  433,  atfd.  (1902),  183  U.  S.  278,  46  L.  ed.  19S,  22  Sup.  CL  213.  Subd. 
6  haa  also  been  held  applicable  where  the  power  was  created  by  a  deed  delivered 
before  the  Transfer  Tax  Law.  Matter  of  Delano  (1903),  176  N.  Y.  486,  68  N.  B. 
871.  64  L.  R.  A.  279,  revg.  (1903),  82  App.  Dlv.  147.  81  N.  Y.  Bupp.  762,  aftd.  aa 
Chandler  v.  Kelsey  (1907).  20E  U.  S.  466,  El  L.  ed.  882,  27  Sup.  Ct.  560.  Wh«i  a 
will  purports  to  dispose  of  all  the  testator's  property,  it  operates  as  an  execution 
of  a  power  of  appointment,  unlees  the  Intent  appears  that  it  shall  not  so  operate. 
Lockwood  V.  Mildeberger  (1899),  159  N.  Y.  181,  63  N.  B.  803.  The  relaUonablp 
between  tbe  donee  and  beneficiary  determinea  the  rate  of  tax.  Matter  of  Seaver 
(1901),  63  App.  DlT.  283.  71  N.  Y.  Supp.  644;  Matter  of  Walworth  (1901),  66  App. 
Dlv.  171,  72  N.  Y.  Supp.  984;  Matter  ot  Rogers  (1902).  71  App.  Dlv.  461,  76  N.  Y. 
Supp.  835,  alfd.  (1902),  172  N.  Y,  617,  64  N.  B.  1126.  Where  property  Is  transferred 
under  power  ot  appointment.  Its  condition  at  the  time  of  the  exercise  of  power 
determines  Its  taxability.    Matter  ot  Dows  (1901),  167  N.  Y.  227,  60  N.  B.  439, 
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GIL  &  A.  433,  offd.  as  Orr  t.  OUm&n  (1S02).  183  U.  B.  278,  46  L.  ed.  1S6,  22  Sup. 
CL  213.  A  remainder  created  In  a  trust  lund  by  the  exercise  of  a  power  which 
cannot  be  direated  or  tall  in  anr  contingency  whatever.  Is  presently  taxable. 
KUter  ot  Dows  (1901),  167  N.  Y.  227,  60  N.  B.  439,  52  L.  R.  A.  433. 

9nbd.  G  Is  not  repealed  by  L.  18S9,  ch.  76,  amending  |  230,  and  providing  for 
lie  Immediate  taxation  ot  future  and  contingent  Interests,  and,  therefore,  the 
Uxfttion  ot  a  remainder  Interest  In  which  a  power  ot  appointment  Is  inrolved 
mtut  be  suBpended  until  the  power  Is  exercised.  Matter  of  Howe  (1B03),  86 
ipp.  DlT.  286,  83  N.  Y.  Bupp.  823,  atld.  (1903),  176  N.  Y.  670,  68  N.  R  1118. 

Tbe  payment  of  a  debt  In  tbe  exercise  of  a  power  ot  appointment  Is  liable  to 
lu.  Hatter  of  Rogers  <1902),  71  App.  DIt.  461,  76  N.  Y.  Sapp.  836,  altd.  (1902), 
172  N.  Y.  617,  64  N.  B.  1125. 

Where  a  propertj'  Ib  transferred  under  a  power  of  appointment,  the  surrogate 
of  tbe  county  In  which  the  donee  resided  at  time  of  death,  and  In  which  the  will 
mt  admitted  to  probate,  has  jurisdiction  to  determine  whether  tbe  tramfer  Is 
taxable.    Matter  of  Seaver  (1901),  63  App.  DIt.  283,  71  N.  Y.  Snpp.  544. 

Where  nothing  is  transferred  by  the  exercise  ot  a  testamentary  power  of  ap- 
pointment, there  la  nothing  upon  which  the  tax  can  be  Imposed.  A  transfer  made 
under  a  power  of  appointment  prior  to  the  passage  of  the  statute  is  not  affected 
by  It  Hatter  of  Lansing  (1906),  182  N.  Y.  288,  74  N.  E.  882,  roodt.  (IBOG).  103 
App.  DIt.  S96,  92  N.  Y.  Supp.  1132. 

'  When  the  exercise  of  the  power  of  appointment  Is  necessary.  It  cannot  be  treated 
u  a  DulUty,  and  the  property  thereby  escape  tbe  transfer  tax.  Matter  of  Cooksey 
(1W6),  182  N.  Y.  92,  74  N.  B.  880,  aSg.  (1905),  100  App.  DIt.  616,  91  N.  Y.  Supp. 
lOSl. 

Where  the  donee  of  the  power  of  appointment  Is  a  reslednt  ot  this  state  and  re> 
celvee  such  power  from  a  testatrix  who  was  aleo  a  resident,  the  property  subject 
to  the  power  Is  taxable,  although  situated  In  another  state.  Matter  of  Hull  (1907), 
m,  122  App.  DIt.  41B,  106  N.  Y.  Supp.  844,  afld.  (1908).  192  N.  Y.  536,  84  N.  E. 
1120. 

A  transfer  tax  Is  properly  Imposed  upon  a  fund  transferred  under  a  power  ot  ap- 
polQtmmt  created  and  exercised  by  a  will,  although  a  tax  had  been  preTlously 
paid  upon  tbe  entire  fund  when  only  a  life  estate  therein  should  have  been  taxed. 
HUUr  of  Buckingham  (1906),  106  App  DIt.  13,  94  N.  Y.  Supp.  130. 

Interests  Testing  prior  to  1897,  are  not  subject  to  this  section.  Matter  ot  Ripley 
(1907).  122  App.  DlT.  419,  106  N.  Y.  Supp.  844,  affd.  (1908).  192  N.  Y.  536,  84  N.  E. 
lliO. 

When  the  appointee  of  a  power  under  a  will  executed  In  this  state  who  Is  a  resi- 
dent of  another  state  exercises  such  power,  It  is  a  privilege  granted  by  the  laws  of 
that  state  and  transfers  o(  property  effected  thereby  are  beyond  the  reach  of  our 
tax  laws.  Matter  of  Fearing  (1911),  200  N.  Y.  340.  93  N.  B.  966,  affg.  (1910). 
138  App.  DlT.  881,  123  N.  Y.  Bupp.  396. 

When  property  is  transferred  under  a  power  ot  appointment  It  Is  to  be  taxed  upon 
the  eierdse  of  such  power  or  upon  failure  to  exercise  the  same  within  the  time 
PToTlded  therefor.  Irrespective  of  the  time  when  the  Instrument  creating  the  power 
vag  necuted.  Matter  of  Fearing  (1911).  20O  N.  Y.  340,  93  N.  B.  956,  affg.  (1910), 
1!!  App.  DlT.  881,  123  N.  Y.  Supp.  396. 

Wbea  the  beneficiary  ot  a  trust  estate  has  exercised  a  power  ot  appointment  con- 
(«ni  by  will  the  taxability  of  the  transfer  under  subdiTlslon  six  must  be  deter- 
niln»d  u  though  the  estate  had  been  bequeathed  by  the  beneflclary  to  the  appointees 
anil  u  if  they  took  title  under  her  will,  not  under  that  of  the  testator.  Hatter  ot 
f«rtng  (1910),  138  App.  Dlv.  881.  123  N.  Y.  Supp.  896,  affd.  (1911),  200  N.  Y.  340, 
«  N.  E.  966. 
Where  the  appointor  at  the  time  of  her  death  resided  In  anotber  atata  where 
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her  will  was  probated  and  it  appears  tliat  tha  bonds  and  mortsaces  which  made 
up  the  trust  lund  were  at  that  time  In  the  forelsn  state,  the  transfer  Is  not  taxable, 
although  the  land  corered  bj  the  mortgagH  Is  located  here.  But  the  transfer  of 
money  forming  par  of  the  trust  fund  and  deposited  by  a  trustee  in  this  state  Is 
subject  to  taxation,  although  the  certificate  of  deposit  wss  In  the  lodiTldual  name 
of  the  trustee  who,  however,  did  not  claim  to  hold  it  adversely.  Matter  of  Fearing 
(1910),  138  App.  DlT.  881.  123  N.  T.  Supp.  396.  altd.  (1911).  200  N.  Y.  340.  93  N.  B. 
966. 

Under  the  proTlalone  of  sections  220  and  230  property  passing  under  a  power  of 
appointment  should  be  taxed  on  the  transfer  by  the  exercise  of  that  power,  tba 
same  as  If  the  donee  of  that  power  was  the  owner  of  the  property.  Matter  of  Bur- 
gess (1912).  204  N.  Y.  26E,  97  N.  E.  691.  affg.  (1911),  146  App.  DIt.  348,  130  N.  Y. 
Supp.  686. 

Where  testator's  son  was  a  life  beneficiary  of  a  trust  fund  with  power  of  dispo- 
sition thereof  by  will,  and  testator's  daughter,  the  life  beneficiary  of  another  trust 
fund,  one-half  of  which  on  her  death  was  bequeathed  to  her  husband  should  ha 
surrive  her,  the  remaining  one-half  to  become  a  part  of  testator's  residuary  estate, 
was  given  a  similar  power  of  disposition  of  the  whole  trust  fnnd  in  case  she  sur- 
TlTOd  her  husband,  the  life  estates  are  presently  subject  to  a  transfer  tax  pt^able 
out  of  the  residuary  estate,  but  the  estates  in  remainder  are  not  subject  to  such  a 
tax  until  the  death  of  the  respective  life  baneflciaries.  Matter  of  Smith  (1913), 
80  Misc.  140, 141  N.  T.  Supp.  798. 

Property  over  which  s  contingent  power  of  appointment  may  be  exercised  la 
presently  subject  to  a  transfer  tax.  Hatter  of  Turner  (1913),  82  Misc.  26,  148 
N.  Y.  Supp.  692. 

Where  a  testator,  who  died  before  the  enactment  of  the  Transfer  Tax  Law,  gave 
the  remainder  of  bis  property  to  his  wife  for  life,  with  a  power  of  appointment 
to  dispose  of  the  remainder  by  will  among  his  children  and  descendants,  and  further 
provided  that  If  the  widow  should  not  exercise  the  power  of  appointment,  the 
remainder  should  go  to  his  children  absolutely,  unless  his  children  and  their 
desceudanU  should  die  before  the  wife,  in  which  case  the  remainder  should  go 
to  her  heirs  and  sssigns  forever,  a  child  who  survived  her  mother,  the  other  child 
dying  before  the  mother  without  descendants,  may  elect  to  take  the  whole  residuary 
estate  under  her  father's  will.  This  is  so  although  after  the  Transfer  Tax  Law 
took  effect,  the  widow  died  leaving  a  will  whereby  she  exercised  the  power  of  ap- 
pointment by  giving  the  surviving  daughter  a  spedflc  legacy  out  of  the  testator's 
estate,  with  a  provision  that  she  should  take  all  II  the  other  daughter  should 
predecease  the  testatrix  without  Issue.  Hence,  as  the  surviving  daughter  uncon* 
ditlon&lly  declined  to  take  through  the  exercise  of  >the  power  of  appointment,  but 
elected  to  take  under  her  father's  will,  the  gift  Is  not  subject  to  a  transfer  tax. 
Matter  of  Hoftman  (1914),  161  App.  DIv.  836,  146  N.  Y.  Supp.  S98.  aftd.  (1914). 
212  N.  Y.  604,  106  N.  E.  1034. 

A  will,  probated  before  the  enactment  of  the  statute  Imposing  a  transfer  tax, 
created  a  trust  estste  and  gave  ttae  beneficiary  the  power  to  dispose  of  the  estate 
by  her  will  and  provided  that  In  default  of  any  will  of  the  beneficiary  the  trustees 
should  pay  the  estate  to  those  who  would  receive  It  had  the  beneficiary  died  intes- 
tate and  Its  owner.  It  was  held,  that  the  value  of  the  shares  of  such  children 
should  be  deducted  from  the  vslue  of  ths  estats,  and  that  the  tax  be  fixed  upon  the 
remaining  value.  Matter  of  Slosaon  (1916).  216  N.  Y.  79,  110  N.  B.  166,  revg. 
(1916).  168  App.  Div.  891.  162  N.  Y.  Supp.  690. 

Upon  the  death  of  testator's  widow  the  property  passing  by  virtue  of  her  exer- 
cise of  a  power  of  appointment  by  will  given  by  his  will  contingent  upon  her 
remaining  his  widow  Is  subject  to  a  transfer  tax  as  a  part  of  her  estate.  Where  It 
appears  that  the  contingent  power  of  api^lntment  has  been  exercised  the  surrogate 
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hH  pomr  to  modl^  an  order  fixing  a  tax  upon  tbe  property  as  a  part  ot  the  estate  of 
Um  donor,  bnt  he  bas  no  Jurisdiction  to  direct  tbe  state  comptroller  to  refund  the 
dllerence  between  the  amount  at  tax  assessed  by  tbe  original  order  and  the  amount 
HMssed  br  the  modified  order.  Tbe  remainder  eatata  passing  aa  It  did  under  the 
powBT  ol  appointment  and  not  under  the  original  will  was  not  aubject  to  a  transfer 
tu.  Hatter  of  TllllnKhast  (1916),  94  Misc.  TS,  157  N.  T.  Bupp.  37S. 

A  tnnsfer  tax  may  be  impoaed  upon  property  passing  under  a  power  of  appolnt- 
■BoU  exercised  by  a  life  tenant.  .The  tact  that  such  property  waa  taxed  as  part 
of  th«  (State  of  the  donor  of  the  pow«r  eannot  prevent  Its  taxation  under  this 
wctlan  of  the  Tax  Law;  the  remedy  of  those  Interested  In  preventing  double  taxa- 
liin  la  by  a  modification  of  the  order  entered  In  the  estate  ot  tbe  donor  of  tbe 
Po*er.    Hatter  ot  TllUn^uut  (1916),  84  Mlhe.  BO,  167  N.  Y.  Supp.  382. 

Inrnptiaa  of  ootporaUona.— In  Mattel  ot  Huntington  (1901),  168  N.  Y.  399,  81 

"■  £  843,  It  was  held  that  M  of  the  act  of  1896,  embodied  the  whole  field  of  atatn- 

torj  exemption  extended  to  corporations  and  Institutions,  and  operated  to  repeal 

^r  Bpecial  exemptiona  not  Included  in  the  act,  and  that  by  the  enactment  of  | 

^*i.  the  leglBlaturv   had    deprived    such    corporatiouH   of    exemption    under   the 

^"murer  Tax  I<aw,  whether  general  exemption  from  taxation  waa  claimed  under 

I  tor  under  special  act.    This  decision  superseded  Matter  of  Howell  (189S),  34 

"la^  40,  69  N.  Y.  Bup.  50S.    The  effect  of  |  243,  therefore,  was  to  supersede  all 

prior  deelelons  as  to  exemption.    See  also  Matter  of  Kuclelskl  (1911),  144  App. 

Wt.  too,  128  N.  y.  Bapp.  768. 

'Uwionary  socletlee  and  Christian  associations  are  not  religious  corporations, 

*'<'  ara  not  exempt.    Matter  of  Wataon    (1902),  171  N.  Y.  266,  83  N.  E.  1109. 

'''B  Brooklyn  Young  Mens'  Christian  Association  Is  not  a  religious  corporation 

Uid  la  Qot  exempt.    Matter  of  Fay  (1902),  37  Misc.  E32,  76  N.  Y.  Supp.  62.    A  cor- 

P^'^Uoit   organlied   exclusively    tor   educational   purposes   la    no   longer    exempt 

•Wter  oi  Grouse  (1901),  34  Misc.  670,  70  N.  Y.  Supp.  731.    The  Brooklyn  Eastern 

Hoapitai  la  not  exmnpt    Matter  of  Howell  (1901),  34  Misc.  40,  69  N.  Y.  Supp.  SOS. 

'^*ritable  trust — A  bequest  to  IndfTlduuls  in  trust  tor  charitable  purposes  ts 

■"l^lect  to  a  tax  under  this  section,  notwithstanding  the  will  provldea  that  the 

'"'"teea,  it  they  deem  it  advisable,  may  cause  a  corporation  to  be  created  for  the 

""Pose  ot  executing  the  trust,  no  corporation  having  been  formed  at  tbe  time  of 

■ka  appiicaUon  to  aaseaa  tbe  tax.    Matter  ot  Robinson   (1913).  80  Misc.  45S.  142 

>'-'£'.  Bupp..4S6,  alfd.  (1914),  161  App.  Div.  8S9,  145  N.  Y.  Supp.  1148. 

%  221.  Exoeptioni  and  limitatioiu. — Any  property  devised  or  be- 
l^ieathed  for  religious  eeremonies,  observances  or  eommemorative  services  'mi nm 
"*  or  for  the  deceased  donor,  or  to  any  person  who  is  a  bishop  or  to  any 
'^ifpous,  edncational,  charitable,  missionary,  benevolent,  hospital  or  in- 
"'hary  corporation,  wherever  incorporated,  including  corporations  or- 
8Wized  exclusively  for  bible  or  tract  purposes  and  corporations  organized 
lot  the  enforcement  of  laws  relating  to  children  or  animals,  or  real  property 
to  a  mmiicipal  corporation  in  tmst  for  a  specific  public  purpose,  shall  be 
exempted  from  and  not  subject  to  the  provisions  of  this  article.  There  shall 
alw  be  exempted  from  and  not  subject  to  the  provisions  of  this  article 
perBonal  property  other  than  money  or  securities  bequeathed  to  a  corpora- 
tion or  association  wherever  incorporated  or  located,  organized  exclusively 
tor  the  moral  or  mental  improvement  of  men  or  women  or  for  scientific, 
literary,  library,  patriotic,  cemetery  or  historical  purposes  or  for  two  or 
more  of  such  purposes  and  used  exclusively  for  carrying  out  one  or  more 
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of  such  purposes.  But  no  such  corporation  or  aasoeiation  shall  be  entitled 
to  such  exemption  if  any  officer,  member  or  employee  thereof  shall  receive  or 
may  be  lawfully  entitled  to  receive  any  pecuniary  profit  from  the  opera- 
tions thereof  except  reasonable  compensation  for  services  in  effecting 
one  or  more  of  such  purposes  or  as  proper  beneficiaries  of  its  strictly 
charitable  purposes;  or  if  the  organization  thereof  for  any  such  avowed 
purpose  be  a  guise  or  pretense  for  directly  or  indirectly  making  any  other 
pecuniary  profit  for  such  corporation  or  association  or  for  any  of  its 
members  or  employees  or  if  it  be  not  in  good  faith  organized  or  conducted 
excludvely  for  one  or  more  such  ^u^oses.  There  shall  also  be  exempted 
from  and  not  subject  to  the  provisions  of  this  article  all  property  or  any 
beneficial  interest  therein  so  transferred  to  any  father,  mother,  husband, 
wife,  widow  or  child  of  the  decedent,  grantor,  donor  or  vendor  if  the 
amount  of  the  transfers  to  such  father,  mother,  husband,  wife,  widow 
or  child  is  the  sum  of  five  thousand  dollars  or  less ;  but  if  the  amount  so 
transferred  to  any  father,  mother,  husband,  wife,  widow  or  child  is  over 
five  thousand  dollars,  the  excess  above  these  amounts,  respectively,  shall 
be  taxable  at  the  rates  set  forth  in  the  next  section.  Amended  by  L.  1910, 
cha.  600,  706,  L.  1911,  eh.  732,  L.  1912,  ch.  206,  L.  1913,  chs.  366,  795,  L. 
1916,  di.54S  and  L.  1917,  ch.  53,  «i  effect  Meh.  15,  1917.) 

L.  1817,  oh.  E3,  i  2. — Th«  provlsloiu  of  flection  two  hundred  and  twenty-one,  aa 
amended  by  tlita  act,  aball  apply  to  real  property  heretofore  dsTleed  to  a  village 
In  trust  for  street  purposes;  and  any  tax  which  may  heretofore  have  been  Dzed 
or  Imposed,  under  article  ten  of  the  tax  law,  on  account  of  such  transfer  of  real  prop- 
erty subsequent  to  the  twenty-sixth  day  of  March,  nineteen  hundred  and  thirteen. 
Is  hereby  rescinded  and  revoked. 

Source. — Former  Tax  L.  (U  1S96,  ch.  908)  |  221,  as  amended  by  L.  18ftS,  ch. 
SSi  L.  1901,  ch.  458;  L.  1S03,  ch.  41;  L.  1B06,  ch.  33S;  L.  ISOT,  ch.  204,  and  L. 
1908,  ch.  310;  originally  revised  from  L.  1892,  ch.  399,  {  2,  which  was  revised  from 
L.  1885,  ch.  4S3,  |  1,  as  amended  by  K  1887,  ch.  713,  and  L.  1S91,  ch.  215. 

Amendmenti. — It  Is  Impracticable  to  trace  the  various  amendments  to  this  section 
made  to  meet  the  changes  in  the  scheme  of  the  law.  Decisions  under  former  sec- 
tion are  now  largely  applicable  to  |  221-a. 

Clatn  for  exemption;  when  made. — A  claim  for  exemption  may  be  made  after  the 
legatee's  time  allowed  by  statute  for  an  appeal  has  expired,  and  the  order  fixing 
the  transfer  tax  modified.  Matter  of  Townsend  (1912),  163  App.  Dlr.  SG,  138  N.  Y. 
Supp.  191. 

Exemption  of  legatee. — Where  a  legacy  Is  presently  payable  to  one  who  Is  also 
a  contingent  romaindennsi],  the  exemption  to  which  under  the  Transfer  Tax 
Law  he  is  entitled  as  legatee  is  not  to  be  deducted  in  toto  from  the  legacy,  bat 
only  in  proportion  which  the  entire  value  of  his  interest  in  the  estaU  bears 
to  the  value  of  the  legacy.  Matter  of  Title  auarantee  ft  Trust  Co.  (1913),  81 
Mlac  108.  142  N.  Y.  aupp.  1070,  mod.  (1913),  169  App.  Dlv.  803,  144  N.  Y.  Supp. 
889,  Bird.  (1914).  212  N.  Y.  561,  lOS  N.  B.  1043. 

When  Surrogate'i  Court  without  Jurlsdlctiou  to  declare  estate  of  decedent  exempt 
under  Transfer  Tax  Law,  see  Matter  of  Drake  (191S),  94  Misc.  TO,  167  N.  Y.  Supp. 
270. 

Kotloe  to  comptroller  of  order  of  surrogate  exemptii^  property. — While  the  sur- 
rogate's court  may  make  an  order  declaring  the  estate  of  a  decedent  to  be  exempt 
from  payment  of  a  transfer  tax,  such  an  order  cannot,  in  those  coantlea  where 


lyGoogle 


L  IMS,  eh.  62.  Taxable  truulen.  {221. 

Ue  lUte  comptroller  acta  In  place  of  the  county  treasurer,  be  granted  wltbout 

notice  to  him.    Matter  ol  Collins  (1905),  104  App.  DIt.  1S4,  S3  N.  Y.  3upp.  342. 
i  beqnevt  tor  Eomaa  Catholle  mauei  to  be  procured  by  the  executors  for  the 

npcM  of  tbe  sonla  of  the  teatatrlx  and  her  parents  Is  a  gift  for  a  rellgloue  use 

md  U  raltd  notwithstanding  the  IndeSnlteness  and  uncertainty  of  the  beneBclarles. 

Such  a  bequeat  Is  taxable  under  former  section  2Z0,  at  flre  per  cent.    Matter  of 

Sptls  (1909),  63  MUc  613,  US  N.  Y.   Supp.  G83.    See  earlier  case  Matter  of 

DedloD  (1W6),  G4  Misc.  201,  106  N.  Y.  Supp.  924.  Superseded  by  amendment  of 
IJIO,  and  such  bequests  are  now  exempt. 

Kxemptlon  of  blihop^— Applies  alM  to  nonresident.  Matter  of  Palmer  (1898),  33 
App.  DiT.  307,  &3  N.  Y.  Sui^.  S47,  affd.  (1S99),  15S  N.  Y.  669,  62  N.  E).  1125.  Arcb- 
Uthop,  or  cardinal  bishop  Included.  Hatter  of  Kelly  (1899),  29  Misc.  1S9,  60  N.  Y. 
Snpp.  1006.  A  beaueet  to  a  bishop  "or  his  living  successor"  is  exempt.  Matter  of 
Pshner  (18SS),  33  App.  DlT.  307,  G3  N.  T.  Supp.  affd.  (1899),  16S  N.  Y.  669,  62  N.  B. 
1126. 

Exemption  of  rell^ui  corporations. — This  exemption  was  made  by  L.  1892,  ch. 
1C9,  In  effect  March  19,  1892,  and  was  held  retroaetlTe.  Roman  Catholic  Church 
of  the  Transflguratlon  r.  Nllea  (1896),  86  Hun  221,  33  N.  Y.  Supp.  843.  Provision 
applies  only  to  domestic  corporations.  Matter  of  Ballets  (1894),  144  N.  Y.  132, 
38  N.  E.  1007,  a&g.  (1894),  78  Hun  275,  29  N.  Y.  Supp.  212;  Matter  of  Taylor  (1894). 
SO  Hun  589,  30  N.  Y.  Supp.  682;  Matter  of  Smith  (1894),  77  Hun  134,  28  N.  Y. 
8app.  476.  See  also  Matter  of  Prall  (1S03),  78  App.  Dlv.  301,  79  N.  Y.  Supp.  971; 
Hatter  of  Fay  (1902),  37  Misc.  532,  76  N.  Y.  Sapp.  62;  Matter  of  Watson  <1902), 
171  N.  Y.  256,  63  N.  E.  1109,  revg.  (1902),  70  App.  Dtv.  623,  75  N.  Y.  Supp.  1122. 

The  McAuley  Water  Street  Mission,  a  corporation  subject  to  the  provisions  of 
the  Membership  Corporations  Law,  is  not  a  religious  corporation.  The  status 
of  a  corporation  is  to  be  determined  by  the  statute  under  which  It  Is  Incorporated. 
Uattn  of  White  (1907),  118  App.  Dlv.  869,  103  N.  Y.  Supp.  688. 

Bequest  to  American  Baptist  Missionary  Union  Is  not  subject  to  a  transfer  tax. 
Msttw  of  Lyon  (1911),  144  App.  Dlv.  104,  128  N.  Y.  Supp.  1004. 

Educational  eoiporatloa;  what  oonatitntes  within  meaning  of  Tax  Law,  see  Matter 
of  Amot  (1911),  71  Misc.  890,  130  N.  Y.  Supp.  197,  altd.  (1911),  145  App.  Dlv. 
708, 130  N.  Y.  Supp.  499,  affd.  (1911),  203  N.  Y.  627,  97  N.  B.  1102;  Matter  of  Field 
(1911),  71  Misc.  396,  130  N.  Y.  Supp.  196,  affd.  (1911),  147  App.  Dlv.  927,  131  N.  Y. 
Bvpp.  1114. 

The  word  "educational,"  as  used  in  this  section,  is  not  restricted  to  the  education 
given  by  a  school;  college  or  university,  but  means  the  cultivation  of  the  vorloiifl 
physical,  intellectual  and  moral  Eacultlea.  Matter  of  Moses  (1910),  138  App.  Dlv. 
626,  123  N.  Y.  Supp.  443. 

The  Young  Men's  Christian  Association  Is  an  educational  corporation  within  the 
meaning  of  this  section,  exempting  a  testamentary  gift  to  such  corporations  from  a 
transfer  tax.    Matter  of  Moses  (1910),  138  App.  Dlv.  525,  123  N.  Y.  Supp.  443. 

The  Brooklyn  Society  for  the  Prevention  of  Cruelty  to  Children  Is  only  partially 
exempt,  being  "organized  ...  for  the  enforcement  of  laws  relating  to  cliildren." 
Hatter  of  Moses  (1910),  138  App.  Dlv.  326,  123  N.  Y.  Supp.  443. 

The  statute  under  which  a  society  Is  organized  controls  In  determining  whether 
a  legacy  to  It  is  subject  to  a  transfer  tax.  Matter  of  McCormlck  (1911),  71  HIsc  95, 
m  N.  Y.  Supp.  493,  affd.  (1912),  148  App.  Div.  936,  133  N.  T.  Supp.  1131. 

A  corporation  directed  by  a  testator  to  be  formed  for  the  purpose  of  conducting 
u  art  gallery  In  the  city  of  his  reeldence  and  to  which  the  public  shall  have  free 
Keen  under  reasonable  regulations,  and  to  conduct  a  reference  library  not  Intended 
tor  dnnlatlng  uses  but  free  to  all  who  may  seek  aid  therefrom,  is  an  educational 
lutltntlon.  Hatter  of  Amot  (1911],  14G  App.  Dlv.  708,  130  N.  Y.  Supp  439,  affd. 
(«U),  »3  N.  Y.  627,  97  N.  B.  1103. 
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A  bequest  of  a  resfduarr  wtato  to  the  citr  of  Yonkera,  In  trust,  to  foand  and 
nalntatn  a.  trades  school  under  the  direction  of  the  board  of  sdacatlon  and  as  a 
part  of  the  public  school  sTBtem,  with  provisions  that  sU  payments  and  InTeetmoit 
of  the  fund  are  to  be  under  direction  of  said  board  of  education,  Is  a  bequest  to  an 
educational  corporation  within  the  meaning  of  section  221  of  the  Tax  Law  and  1> 
not  subject  to  a  transfer  tax.  A  bequest  of  money  to  the  "Yonkers  Public  Library" 
la  subject  to  a  traneter  tax.  A  beqneet  of  money  to  the  "Westchester  County  Society 
for  the  Prevention  of  Cruelty  to  Cblldren"  is  subject  to  a  transfer  tax.  Uattar 
of  Saunders  (1912),  77  Mlac.  64.  137  N.  Y.  Supp.  43S,  aBd.  (1913),  l&S  App.  Dly. 
891,  141  N.  Y.  Bupp.  1145,  atfd.   (1S14),  211  N.  Y.  541,  105  N.  B.  1099. 

The  bequest  of  testator's  residuary  estate  to  the  "Tnisteea  of  the  Masonic  Rail 
and  Asylum  Fund,"  the  Income  thereof  to  be  used  in  the  discretian  of  said  tmstees 
for  the  higher  education  of  worthy  and  capable  children  who  have  been  Inmates  of 
the  Masonic  Home  at  TTtlca,  N.  Y.,  tor  the  required  length  of  time,  is  not  subject  to 
a  transfer  tax.    Matter  of  Allen  (1912),  76  MUc.  88,  13S  N.  Y.  Supp.  3S7. 

The  Btatute  relative  to  Uxable  transfers  (Tax  Law;  Cons.  Laws,  ch.  60,  |  221  as 
amd.  L.  1911.  ch.  732,  i  1),  as  it  stood  at  the  date  of  the  death  of  the  teetatrlx. 
provided  for  the  absolute  exemption  of  bequeats  to  certain  associations  and  corpora- 
tions, Including  educational  corporations.  It  further  exempted  certain  property 
bequeathed  to  a  corporation  or  asBOciation  organised  for  historical  purposes,  hot 
this  exemption  does  not  cover  the  bequest  in  question.  The  New  York  Historical 
Society  claims  exemption  of  a  bequest  as  an  educational  institution.  Reld,  that 
neither  its  charter  (L.  IS09.  ch.  26)  nor  by-laws  contemplate  the  carrying  on  the 
work  of  education  except  as  Incidental  to  Its  express  purpose,  and  that  this  bequeat 
Is  not  exempt  from  payment  of  a  transfer  tax.  Matter  of  De  Peyster  (1914),  210 
N.  Y.  216,  104  N.  B.  714. 

Charitable  and  benerelent  oorporatloai. — The  word  "charitable"  has  a  broader 
meaning  In  the  statutes  empowering  associations  to  receive  bequests  than  in  the 
statutes  providing  for  exemption  from  taxation.  Matter  of  McCormick  (ISll), 
71  Misc.  96,  137  N.  Y.  Supp.  493,  atTd.  (1912),  148  App.  Dlv.  936,  133  N.  Y.  Snpp. 
1131. 

The  Craig  Colony  for  Bptlaptlcs  Is  maintained  exolnsively  for  charitable,  educa- 
Uonal  and  benevolent  purposes  although  the  service  of  patients  is  ntillEed  upon  ita 
lands  the  proceeds  of  which  are  used  to  purchase  necessities  for  the  support  of 
the  colony;  and  a  legacy  to  it  Is  exempt  from  transfer  tax.  Hatter  of  Moore 
(1910),  66  Misc.  116,  122  N.  Y.  Supp.  828,  alfd.  (1911),  143  App.  Dlv.  973,  128 
N.  Y.  Supp.  113B. 

Provisions  of  the  charter  of  the  Hebrew  Charltlee  Building  examined,  and  helit, 
that  said  corporation  is  both  "charitable"  and  "benevolent"  wtthln  the  meaning  of 
this  section.    Hatter  of  Loeb  (1916),  167  App.  Dlv.  GSS,  152  N.  Y.  Supp.  879. 

Jt  devise  and  bequest  of  property  to  a  domestic -incorporated  village  In  trust  for 
ttie  beneDt  perpetually  of  the  worthy  indigent  women  of  the  town  in  which  the 
vlllc^e  Is  located  comes  under  both  the  spirit  and  the  letter  of  this  secUon.  Hat- 
ter of  Albright  (1916),  93  Misc.  388,  156  N.  Y.  Bupp.  811. 

A  bequest  to  the  "Tlvisectlon  Investigation  League,"  a  corporation  organised  for 
the  investigation  of  vtvleectlon  both  upon  animals  and  upon  human  beings,  and  for 
carrying  on  any  work  for  the  purpose  of  rousing  public  sentiment  against  the  evils 
of  vivisection,  Is  subject  to  a  transfer  tax.  Matter  of  Howard  (191G),  94  Misc.  5eO, 
167  N.  Y.  Supp.  1114. 

The  "Altman  Foundation"  created  by  special  act  of  the  Legislature  of  1913, 
though  not  a  "charitable"  corporation  within  the  meaning  of  section  221  of  the 
Tax  Law,  Is  a  "benevolent"  corporation  within  the  meaning  of  the  exception  in 
said  section  and  is  not  subject  to  a  transfer  tax.  Matter  of  Altman  (1914),  87 
Misc.  256,  149  N.  Y.  Supp.  601. 
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KiHl«Hti7  eoiporatluii. — A  society  Incorporated  under  a  epecial  act  at  the  L<esla- 
Ittnre  (L.  1906,  ch.  198)  "for  the  purpose  and  object  of  promoting  evangelical 
rallglDn  by  meane  of  the  Bible,  the  printing  prens,  colportage,  Sunday  echoole,  and 
oUier  appropriate  ways,"  1b  a  mlsBJonary  corporation  exempted  from  taxation,  and 
hncfl  a  l^acy  bequeathed  to  auch  society  is  not  subject  to  a  transfer  tax.  Matter 
DtMeCormlck  (1912).  206  N.  Y.  100,  99  N.  E.  177. 

A  beq«e*t  to  the  American  Soolety  for  the  Prerentlon  of  Cmelty  to  Aaimala,  under 
tlw  will  of  a  decedent  who  died  la  1911,  la  sublect  to  a  transfer  tax.  Matter  of 
Daly  (1913),  79  Misc.  586,  141  N.  Y.  Sapp.  199. 

Other  lecaeles  to  eorporatlani. — Honey  legacies  to  a  Y.  M.  C.  A.-,  a  society  for 
the  prsTentlan  of  cmelty  to  children,  and  a  Y.  W.  G.  A.,  given  by  the  will  of  a 
testatrix  who  died  after  the  amendment  of  this  section  by  ch.  368  ot  the  Laws  ot 
ISDS,  are  not  taxable.    Matter  of  Moses  (1908).  60  MIbc.  637.  113  N.  Y,  9upp.  930. 

library  aHoelatlom  were  not  included,  by  the  amendment  of  1906,  among  the 
edacatiosal  Institutions  exempt  from  payment  of  tfanefer  taxes  on  legacies  to 
them.  Hatter  of  rranclB  (1907),  121  App.  DlT.  129, 106  N.  Y.  Supp.  643,  affd.  (1907), 
189  N.  Y.  564,  S2  N.  B.  1126. 

Charitable  tnttt— Bequeat  for  banerolent  or  charitable  pnrposea  ta  trustees  In 
tnut  tor  establishing  a  corporation.  Is  not  exempt  until  such  time  as  the  corporation 
Ib  Eormad.  Matter  of  Hunt  (1916),  97  Misc.  233,  160  N.  Y.  Supp.  1116,  and  casee 
rtted. 

Ueet  and  applloatiaa  of  section.— Hatter  of  Higglns  (190T),  66  Hlsc.  17G,  106  N. 
T.  Ban.  466;  Matter  of  Seaver  (1901),  63  App.  DIt.  283.  Tl  N,  T.  Supp.  644;  Hatter 
of  Altbaose  (1901),  63  App.  DIt.  262,  71  N.  Y.  Bapp.  466,  aSd.  (1901),  168  N.  Y. 
WO.  Bl  N.  E.  1127. 
l^uablllty  formerly  determined  by  amount  of  estate  (Hatter  of  Costallo  (1907), 
IM  N.  Y.  2S8,  82  N.  B.  139)  Is  now  determined  by  the  amount  of  the  Individual 
tnasfer. 

§  221-a.  Batei  of  tax. — 1.  Upon  all  transfers  taxable  under  this  article 
"^  property  or  any  beneficial  interest  therein  in  excess  of  the  value  of  five 
tiiaasand  dollars,  to  any  father,  mother,  husband,  wife,  or  child  of  the 
aeeedent,  grantor,  donor  or  vendor,  or  to  any  child  adopted  as  such  in 
^'oformity  with  the  laws  of  this  state,  of  the  decedent,  grantor,  donor  or 
''^dor,  or  upon  all  transfers  taxable  under  this  article  of  property  or  any 
'"Qeficial  interest  therein  in  excess  of  the  value  of  five  hundred  dollars  to 
'^y  lineal  descendant  of  the  decedent,  grantor,  donor  or  vendor,  bom  in 
awful  wedlock,  the  tax  on  such  transfers  shall  be  at  the  rate  ot 

^^e  per  centum  on  any  amount  up  to  and  including  the  sum  of  twenty- 
^  tl»«usand  dollars; 

*  'W'o  per  centum  on  the  next  seventy-five  thousand  dollars  or  any  part 
tiiereof; 

"hi-ee  per  centum  on  the  next  one  hondred  thousand  dollars  or  any  part 
thereof; 

^oxir  per  centum  on  the  amount  representing  the  balance  of  each  indi- 
'^^^al  transfer. 
*■  Upon  all  transfers  taxable  under  this  article  of  property  or  any 
*^«ficial  interest  therein  in  excess  of  the  value  of  five  hundred  dollars  or 
'*'*^.  to  a  brother,  sister,  wife  or  widow  of  a  son,  or  the  husband  of  a 
^^hter  of  the  decedent,  grantor,  donor  or  vendor,  or  to  any  child  to 
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whom  any  such  decedent,  grantor,  donor  or  vendor  for  not  leas  than  ten 
years  prior  to  such  transfer  stood  in  the  mutnally  acknowledged  relation  of 
a  parent,  provided,  however,  such  relationship  began  at  or  before  the 
child 's  fifteenth  birthday  and  was  continuoiis  for  said  ten  years  thereafter, 
the  tax  on  such  transfers  shall  be  at  the  rate  of 

Two  per  centum  on  any  amount  ap  t«  and  including  the  snm  of  twenty- 
five  thousand  dollars ; 

Three  per  centum  on  the  next  seventy-five  thousand  dollars  or  any  part 
thereof ; 

Four  per  centum  on  the  next  one  hundred  thousand  dollars  or  any  part 
thereof ; 

Five  per  centum  on  the  amount  representing  the  balance  of  each  indi- 
vidual transfer. 

3.  Upon  all  transfers  taxable  under  this  article  of  property  or  any  bene- 
ficial interest  therein  of  an  amount  in  excess  of  the  value  of  five  hundred 
dollars,  to  any  person  or  corporation  other  than  those  enumerated  in  para- 
graphs one  and  two  of  this  section  the  tax  on  such  transfers  shall  be  at  the 
rate  of 

Five  per  centum  on  any  amount  up  to  and  including  the  sum  of  twenty- 
five  thousand  dollars; 

Six  per  centum  on  the  next  seventy-five  thousand  dollars  or  any  part 
thereof; 

Seven  per  eentnm  on  the  next  one  hundred  thousand  dollars  or  any  part 
thereof; 

Eight  per  centum  on  the  amount  representing  the  balance  of  each  indi- 
vidual transfer.  (Added  by  L.  1911,  eh.  732,  and  amended  by  L.  1915,  eft. 
664,  and  L.  1916,  eft.  548.) 

tlneal  dMaesdantt. — The  cblldren  of  a  decedent's  lllegltliiiate  daoghter,  tbougb 
bom  In  lawful  wedlock,  are  not  bis  "lineal  descendants,"  and  legacies  to  said  cbll- 
dren are  taxable  at  the  rate  of  five  per  cent.  Matter  of  Roebuck  (1913),  79 
Hlflc.  ES9,  140  N.  Y.  Supp.  1107. 

Tb«  words  "lineal  descendant"  are  to  be  read  In  connection  wftb  the  statnte 
which  mftkeB  an  adopted  child  the  same  In  all  respects  as  an  actual  child;  th« 
exemption  therefor  applies  to  an  adopted  daughter.  Matter  of  Cook  (1907).  187 
N.  Y.  253,  79  N.  E.  991,  rerg.  (1906),  114  App.  DIv.  718,  99  N.  Y.  Supp.  1049. 

Lineal  descendants  means  only  direct  descendants.  Matter  of  Miller  (1887), 
45  Hun  244. 

A  "husband  of  a  daughter"  Includes  the  survlTlng  husband,  even  though  the 
daughter  died  before  testator,  or  the  husband  bas  remarried.  Matter  of  McQarvey 
(1887),  6  Dem.  145;  Matter  of  Ray  (1895),  13  Misc.  480,  35  N.  T.  Snpp.  481. 

Wife  or  widow  of  ton. — Where  a  teetatriz  having  directed  her  executors  to  pay 
to  her  son,  who  survived  her,  the  Income  from  a  certain  portion  of  her  estate,  with 
rsmalnders  over,  further  directed  them  to  pay  to  the  son's  former  wife  who  had 
obtained  a  divorce  from  him,  the  Income  of  f  60,000  as  an  annuity  for  life  or  so 
long  as  she  shall  remain  unmarried,  the  former  wife  was  not  the  "wife  or  widow 
of  a  son"  within  the  meaning  of  the  Tax  Law.  Matter  of  Merritt  (1913),  165 
App.  DiT.  228,  140  N.  Y.  Supp.  13. 
The  widow  of  an  adopted  son  Is  the  "widow  of  a  son"  within  the  meaning  of 
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this  section.    Matter  of  Darrm   (1908),  12S  App.  Dlv.  206,  112  N.  T.  Supp.  611. 

BtepioB;  wbeB  entitled  to  exemption. — Hatter  of  Harder  (ISOS),  124  App.  Dlv.  77, 
108  N.  Y.  Supp.  164. 

Hie  word  "lUter"  In  anbdlTlelan  1  of  tbla  section  relating  to  taxable  transfers 
(u  It  stood  prior  to  tbe  amendment  of  1916}  does  not  Include  one  adopted  as  a 
diuighter  by  tbe  parent*  of  &  decedent,  so  as  to  entitle  ber  to  the  exemption  and 
nUe  of  tax  prescribed  for  a  natural  slater.  Uatter  of  Benson  (1917),  99  Mlec  222, 
183  N.  Y.  Bupp.  670. 

Adopted  oblldren;  mutnally  acknowledged  relation. — Prior  to  the  atDendment  of 
ms,  an  adult  was  not  excluded.  Matter  of  Beach  (1897),  154  N.  Y.  242,  48  N.  B. 
GlE.  The  provision  as  added  by  L>.  1887,  ch.  713,  was  made  retroactive  by  L.  1889, 
ch.  479,  where  the  tax  had  not  been  assessed  at  the  date  of  amendment  Matter  of 
UUler  (1888),  110  N.  Y.  216,  18  N.  B.  139;  Matter  of  Cager  (1888).  Ill  N.  Y.  343, 
18  N.  B.  866.  Formal  adoption  la  unnecessary,  and  an  adoption  under  the  laws 
of  another  state  Is  sufficient.  Matter  of  Butler  (1890),  68  Hun  400,  12  N.  Y.  Bupp. 
201.  affd.  (1893),  138  N.  Y.  649,  32  N.  E  1016.  A  relaUon  may  be  esUbllahed  by 
prima  facie  evidence.  Matter  of  Lane  (1902),  39  Misc.  G22,  SO  N.  Y.  Supp.  381. 
Legatee  maj  testify  as  to  confidential  communications  and  f  829  of  Code  does  not 
apply.  Hatter  of  Brundage  (1898),  31  App.  Dlv.  348,  62  N.  Y.  Supp.  362.  Ap- 
praiser must  take  evidence  of  relation,  where  exemption  la  claimed  on  that  ground. 
Uatter  of  Flach  (ISOl),  34  MIbc.  146,  69  N.  Y.  Supp.  493.  Provision  not  limited  to 
Illegitimates,  but  extends  also  to  persons  not  of  tbe  blood  of  the  testator.  Matter 
Ot  Beach  (1897).  164  N.  Y.  242.  48  N.  E.  616,  revg.  (1897),  19  App.  Dlv.  630.  46 
N,  Y.  Supp.  364,  and  also  reversing  In  effect  Matter  of  Hunt  (189G),  86  Hun  232. 
»  K.  Y.  Supp.  256,  and  following  Hatter  of  BuUer  (1890),  68  Hun  400,  12  N.  Y. 
Supp.  201,  afTd.  (1892),  136  N.  Y.  649,  32  N.  B.  1016,  and  Matter  ot  Nlcbols  (1896), 
91  Hun  134.  36  N.  Y.  Supp.  638.  Children  of  adopted  children  are  not  Included. 
Uatter  of  Moore  (1896),  90  Hun  162,  36  N.  Y.  Supp.  782;  Matter  of  Ftsch  (1901). 
U  HlBC.  146,  69  N.  Y.  Supp.  493. 

Tbe  fact  that  niecea  lived  with  an  uncle  and  were  supported  and  educated  by 
him  Is  not  of  Itself  aufficlent  to  eatabllsh  the  fact  that  the  uncle  stood  In  respect 
to  them  "In  the  mutually  acknowledged  relation  of  a  parent."  Hatter  of  Deutsch 
(1906),  107  App.  Dlv.  192,  96  N.  Y.  Supp.  66. 

Where  It  appears  that  a  legatee  of  a  testator  was  taken  when  a  young  child  to 
tbe  home  of  her  aunt  who  was  the  wife  of  the  testator  where  she  continued  to 
Uto  as  a  member  of  his  family  nnttl  his  death,  a  period  ot  over  thirty  years, 
■ad  that  during  her  Infancy  she  was  supported  and  maintained  at  the  expense  of 
tbe  testator  and  was  subject  exclusively  to  his  control  and  that  of  his  wife,  tbe 
Triatlon  of  a  parent  existed  between  tbe  testator  and  the  legatee  wltbln  the  mean- 
ing of  this  secUon.  Matter  of  Davis  (1906),  184  N.  Y.  299.  77  N.  E.  269,  revg. 
(1904),  98  App.  Dlv.  646,  90  N.  Y.  Supp.  244. 

I«gaclea  to  stepchildren  to  whom  the  decedent  stood  In  the  mutually  acknowl- 
edged relationship  of  parent  for  ten  years,  beginning  before  the  children's  fifteenth 
birthday,  are  taxable  unless  the  parents  of  the  children  were  deceaeed  when  such 
relationship  commenced.  Matter  of  Wheeler  (1906),  115  App.  Dlv.  616,  100  N.  Y. 
Sapp.   1044. 

Wbeie  a  transfer  tax  appraiser  reported  that  a  legatee  under  the  will  was  a 
erandnlece  of  decedent  and  that  the  legacy  should  be  taxed  at  tbe  rate  of  five  per 
ixat,  but  the  evidence  shows  that  decedent  for  more  than  ten  years  Immediately 
prior  to.  ber  death  stood  in  tbe  mutually  acknowledged  relation  of  parent  to  tbe 
l^Uee  within  the  meaning  of  section  221a  of  tbe  Tax  Law,  the  legacy  to  her  Is 
taxable  at  the  rate  of  one  per  cent.  Hatter  ot  Klrtland  (1916),  94  Mlac.  68,  167 
N.  Y.  Supp.  378. 

See  also  on  this  snbject.  Matter  of  Houltoa  (1896),  11  Ulsc.  694,  33  N.  Y.  Supp. 
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578;  Matter  of  Blrdsall  (18BT),  22  MIbc.  ISO,  49  N.  Y.  Bupp.  450.  affd.  without  opin- 
ion (1S99),  43  App.  DtT.  624,  60  N.  Y.  Supp.  1133;  Matter  of  Wheeter  (1892), 
1  MiBC.  4B0,  22  N.  Y.  Supp.  107E;  Matter  of  Sponcer  (1889),  4  N.  Y.  Supp.  396, 
21  St.  Rep.  145;  Matter  of  Caproa  (1S90),  10  N.  ¥.  Bupp.  23,  30  St.  Rep.  948;  Matt«r 
of  Sweetland   (1892),  20  N.  Y.  Supp.  310. 

The  ezpreiilon,  "one  per  eentum  on  any  amount  In  ezcew  of  Are  thoaiand  delUn 
np  to  the  inm  of  fifty  thonund  dollar*,"  relera  to  the  I^acy  or  share.  Hence  a 
bequest  to  testator's  widow  found  by  the  transfer  tax  appraisers  to  be  of  the  value 
of  167,074.87  Is  after  exempting  |G,000  subject  to  a  transfer  tax  of  one  per  cent  on 
M5,000  and  two  per  cent  on  the  balance.  Matter  of  Elletaon  (1912),  76  Misc.  682, 
136  N.  Y.  Supp.  455.    Note  change  of  language  by  amendmenL 

A  bequest  of  a  residuary  estate  to  the  legal  helra  of  teetator,  at  the  death  of 
the  life  tenant  Is  a  vested  remainder,  and  whero  the  interest  of  one  of  said  legal 
helra,  a  brother  of  testator,  Is  appraised  at  less  than  fS.OOO,  It  Is  exempt  from  a 
transfer  tax,  as  Is  also  the  interest  of  the  nephews  and  a  niece  of  testator,  the 
other  legal  heirs,  the  share  of  each  being  less  than  fl,OO0.  Matter  of  Eaton  (1913), 
79  Misc.  69,  140  N.  Y.  Supp.  601. 

A  gift  made  in  contemplation  of  death  li  a  trasifer  taxable  when  made  nnder 
this  section,  and  Is,  therefore,  entitled  to  the  exemption  prescribed  by  said  section. 
Matter  of  Hodges  (1915),  216  N.  Y.  447,  109  N.  B.  669. 

Tax  not  affeeted  by  contingent  provltton  in  will. — Where  a  testamentary  trust  of 
realty  provides  that  the  rents  and  profits  shall  be  paid  to  the  grandson  of  the  testa- 
trix until  he  attain  the  age  of  twenty-one  years,  at  which  time  the  corpus  Is  devised 
to  him,  his  heirs  and  assigns  forever,  with  a  proviso  that,  should  the  grandson  die 
before  attaining  the  age  of  twenty-one  years  leaving  Issue  him  surrlTlng,  then  the 
lands  shall  go  to  the  Issue  share  and  share  alike,  a  transfer  tax  of  only  one  per  cent 
should  be  Imposed  where  the  devlseee  la  the  decedent's  nearest  next  of  kin, 
although  there  is  a  contingent  intestacy  In  case  he  dies  before  attaining  the  age  of 
twooty-one  years  leaving  no  issue  him  survivlag.  This,  because,  on  the  death  ot 
the  decedent,  the  lands  vested  immediately  in  the  devisee  subject  only  to  be 
divested  by  the  happening  of  the  contingency  aforesaid,  and  because,  should  said 
contingency  happen,  the  effect  would  be  to  create  &  new  title  In  the  devisee  aa 
heir  at  law  and  nearest  of  kin  which  estate  would  revert  back  to  and  vest  at  the 
date  of  the  decedent's  death.  Matter  of  ZItzlsperger  (1916),  170  App.  Div.  616.  156 
N.  Y.  Supp.  671. 

Tax  on  remainders;  amDunt. — Where  a  will  in  substance  provides  that  on  the 
death  of  any  or  all  of  the  testator's  daughters  before  his  death  without  issue,  or  on 
the  death  of  any  of  the  daughters  without  Issue  after  the  testator's  death,  trusts 
created  for  their  benefit  shall  terminate  and  the  funds  be  distributed  to  the 
testator's  next  of  kin  pursuant  to  the  Statute  of  Distribution,  It  is  posHlble  that  the 
trust  estate  may  go  to  the  next  of  kin  should  all  the  daughters  die  in  a  common 
disaster  without  living  Issue,  and  this  is  true  even  though  at  the  testator's  death 
there  are  daughters  and  issue  of  daughters  living.  Hence  the  transfer  tax  should 
be  assessed  at  Ave  per  cent,  there  being  a  possibility  that  the  remainders  will  go  to 
the  next  of  kin.  Matter  of  Steinwender  (1917),  176  App.  Div.  617,  163  N.  Y.  Supp. 
309. 

Decisions  nnder  former  leotlon  221. — Tax  npon  a  legacy  of  over  |600  bequeathed 
to  an  adult  child  of  a  testator  is  one  per  cent,  upon  the  entire  legacy.  Matter  of 
Mason  (1910),  69  Misc.  280,  126  N.  Y.  Supp.  998. 

The  words  "up  to  and  including  the  sum  or'  relate  to  the  excess  over  the  amount 
subject  to  the  previous  rate  of  taxation,  and  not  to  the  entire  amount  of  the  trans- 
fer, and  should  be  construed  as  If  the  statute  read  "up  to  and  Including  an  excess 
equal  to  the  sum  of."    Matter  of  Jourdan  (1910),  70  Misc.  169.  128  N.  Y.  Supp.  728, 
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rerd.  (1112),  161  App.  Dlv.  8,  135  N.  Y.  Supp.  172,  revd.  (1912),  208  N.  Y.  653,  100 
N.  B.  4GT,  461. 

A  tMtatrtz  left  her  property  to  relatlTes  of  full  blood  only  who  would  be  entitled 
to  recelTe  In  case  of  ber  death  unmarried  and  Inteetate.  The  share  of  a  person 
tiUns  as  a  nephew  ts  taxable  at  Are  per  cent,  altbougb  such  nephew  Is  also  a 
■tqieon  ol  testatrix  by  reason  of  her  Intermarriage  with  bis  father  after  his 
motlier'E  death.  Under  the  law  he  takes  as  nephew  precisely  aa  if  there  had  been 
no  Till,  the  fact  that  he  happened  to  be  a  stqwon  as  well  aa  a  nephew  Is  Imma- 
terlsL    Matter  of  Llukletter  (IMS),  134  App.  Dlr.  309,  118  N.  Y.  Supp.  ST8. 

Where  the  cash  ralne  of  an  estate  has  been  fixed  at  (2,141,000.48  for  the  purposes 
at  the  transfer  tax,  a  decree  of  the  sarrogate  aaseoalne:  126,000  at  one  per  cent, 
(100,000  at  two  per  cent,  |GOO,000  at  three  per  cwit.,  (1,000,000  at  four  per  cent., 
and  1618,000.48  at  five  per  cent.,  should  be  affirmed.  Blatter  of  Jourdan  (1912), 
IK  K.  Y.  6G3.  100  N.  E.  457,  461,  revg.  (1012),  151  App.  Dir.  8,  135  N.  Y.  Supp.  172. 

§  221-b.  Additioiul  tax  on  iaveatmento  in  certain  oaaes, — Upon  every 
transfer  of  an  iuvestment,  as  defined  in  article  fifteen  of  this  chapter, 
taxable  nnder  this  article,  a  tax  is  hereby  imposed,  in  addition  to  the  tax 
imposed  by  section  two  hundred  and  twenty-one-a,  of  five  per  centum  of 
the  appraised  inventory  value  of  such  investment,  unless  the  tax  on  such 
investment  as  prescribed  by  article  fifteen  of  this  chapter  or  the  tax  on  a 
secured  debt  as  defined  by  former  article  fifteen  of  this  chapter  shall  have 
been  paid  on  such  investment  or  secured  debt  and  stamps  affixed  for  a 
period  including  the  date  of  the  death  of  the  decedent  or  unless  the  per- 
sonal representatives  of  decedent  are  able  to  prove  that  a  personal  property 
tax  was  assessed  and  paid  on  snch  investment  or  secured  debt  during 
the  period  it  was  held  by  decedent ;  or  unless  the  decedent  was  actually 
engaged  in  the  bona  fide  purchase  and  sale  of  investments  as  a  business, 
and  at  the  time  of  his  death  had  maintained  an  ofGce  or  place  of  business 
in  this  state  for  the  carrying  on  of  the  actual  bona  fide  business  of  par- 
chasmg  and  selling  investments,  as  distinguished  from  the  purchase  thereof 
for  investment  purposes,  and  had  owned  and  held  such  investment  for 
Bale  for  the  purpose  of  his  bu^ness  and  not  as  investment  for  a  period  of 
not  more  than  eight  months  prior  to  his  death.  {Added  by  L.  1917,  ch. 
700,  5  2,  in  effect  July  1,  1917.) 

§  221-0.  Excmptioit  of  certain  personal  property. — A  transfer  of  pic- 
tnres,  statuary,  works  of  art,  antiques,  books,  manuscripts  or  other  simi- 
Isr  personal  property  shall  be  exempted  from  and  not  subject  to  the  pro- 
visions of  this  article,  if  within  two  years  after  such  transfer  the  per- 
son to  whom  such  transfer  is  made  shall  present  the  same  to  the  state,  or 
to  a  municipal  corporation  of  the  state  for  educational,  scientific,  literary, 
library,  or  historical  purposes;  and  if  the  tax  thereon  shall  have  been 
theretofore  paid  the  amount  Uiereof  shall  be  refunded  in  accordance  with 
the  provisions  of  this  article.  {Added  by  L.  1913,  ch.  639,  as  §  221  6. 
Benwnftered  by  L.  1917,  eh.  700,  in  effect  July  1,  1917.) 

h  222.    Aocmal  and  payment  of  tax. — All  taxes  imposed  by  this  article 
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shall  be  due  and  payable  at  the  time  of  the  tranafer,  except  as  herein 
otherwise  provided.  Taxes  upon  the  transfer  of  any  estate,  property 
or  interest  therein  limited,  conditioned,  dependent  or  determinable  upon 
the  happening  of  any  contingency  or  future  event  by  reason  of  which 
the  fair  market  value  thereof  can  not  be  ascertained  at  the  time  of  the 
transfer  as  herein  provided,  shall  accrue  and  become  due  and  payable 
vhen  the  persons  or  corporationa  beneficially  entitled  thereto  shall  come 
into  actual  possesion  or  enjoyment  thereof.  Such  tax  shall  be  paid  to 
the  state  comptroller  in  a  county  in  which  the  office  of  appraiser  is  salaried, 
and  in  other  counties,  to  the  county  treasurer,  and  said  state  comptroller 
or  county  treasurer  shall  give,  and  every  executor,  administrator  or  trustee  . 
shall  take,  duplicate  receipts  from  him  of  such  payment  as  provided  in 
section  two  hundred  and  thirty-six. 

Sonree. — Former  Tax  L.  (L.  189E,  ch.  908)  |  22!,  as  amended  by  L.  1897,  cb. 
2Si;  L.  1901,  ch.  173,  and  L.  1905,  ch.  368;  orlglnallr  revised  from  L.  1S92.  ch.  3S9, 
I  3,  which  woa  revised  from  L.  1885,  ch.  4S3,  |  3,  as  amended  by  L.  1887,  ch.  713. 

The  tax  remalni  «  Hen  nstll  paid. — Section  224,  post;  Kltchlns  *.  Shear  (1899), 
26  Mtec.  436.  57  N.  T.  Snpp.  464. 

LlmltatioB  of  time.— See  t  US,  post,  and  Hatter  of  Hoench  (1S03),  39  Mlac.  480. 
80  N.  Y.  Snpp.  222. 

Fayinent  of  tax  on  f  vtnre  and  oontlnrent  Intereiti. — See  |  230,  poet,  providing  that 
taxes  upon  future  or  contingent  Interests  shall  accrue  at  date  of  death  and  be  paid 
from  the  principal  of  the  esUte.  See  also  Matter  of  Tanderbllt  (1902),  172  N.  T. 
69.  64  N.  B.  782.  modf.  (1902),  68  App.  Dlv.  27.  74  N.  Y.  Supp.  460. 

Credit  on  aeeonatlnK  niar  be  refused  executor  unless  be  produces  tax  voucher. 
Matter  of  Jones  (1887),  6  Dem.  30,  19  Abb.  N.  C.  221. 

ZTToneons  tender  of  payment  to  state  comptroller  Instead  of  proper  county  treas- 
urer does  not  relieve  from  penalty  if  tax  is  not  paid  within  the  18  month  period. 
People  ex  rel.  Lown  v.  Cook(1913).  168  App.  Dlv.  74,  142  N.  Y.  Supp.  692,  alld. 
(1913),  209  N.  Y.  678,  103  N.  B.  1130. 

Remainders  oreated  by  exercise  of  power  of  appototment. — ^Remainders  created 
in  a  tmst  fund  by  the  exercise  of  a  power  of  appointment  by  the  heneflclar7, 
under  the  will  creating  the  trust,  are  subject  to  taxation  at  the  time  of  the  trans- 
fer, where  they  are  absolute  and  not  subject  to  be  divested  or  to  fall  In  any  con- 
tingency whatever;  and  their  present  value  Is  determinable  by  the  aid  of  the  table 
of  annultlee;  they  do  not  come  within  the  exception  contained  In  the  above  sec- 
tion to  the  effect  than  an  Interest  dependent  upon  a  contingency  by  reason  of 
which  Its  market  value  cannot  be  ascertained  at  the  time  of  the  transfer,  shall 
be  taxable  when  the  person  benellclally  Interested,  and  entitled  therto,  shall  com« 
Into  the  actual  possession  or  enjoyment  thereof.  Matter  of  Dows  (1901).  167  N.  T. 
227,  60  N.  B.  439,  52  L.  R.  A.  433. 

Where  testator  gave  to  his  daughter  for  life  one-half  of  his  residuary  estate 
with  full  power  to  dispose  of  the  same,  and  at  her  death  her  share,  or  so  much 
thereof  as  should  then  remain,  was  given  to  her  surviving  Issue,  If  any,  in  equal 
shares,  and,  In  the  event  that  she  left  no  Issue,  said  estate  was  given  to  testator's 
brother  and  slaters  In  equal  shares,  the  remainder  interest  Is  not  subject  to  a 
transfer  tax  until  the  death  of  testator's  daughter,  the  rate  of  taxation  to  be  de- 
termined as  the  statute  provided  at  the  time  of  testator's  death.  Matter  of  Qran- 
fleld  (1913),  79  Misc.  374,  140  N.  Y.  Supp.  922. 

Transfer  tax  on  remainders  prior  to  exercise  of  power  of  appointment.  Matter 
of  Lane  (1913),  167  Mat-  Dlv.  694,  142  N.  Y.  Snpp.  788. 
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A  teatatrlz  wbo  died  July,  1911.  Bare  lier  residuary  eatate  In  trust  to  VJ  the 
Income  to  her  son,  who  was  fourteen  years  ol  age  and  unmarried,  until  he  at- 
tained his  majority  at  which  time  he  was  to  receive  the  principal;  If  before  com- 
ing of  age  he  died  without  iBBue  said  estate  was  given  to  legatees  who  with  the 
ne^on  of  said  son  and  hla  Issue  belonged  to  a  claas  taxable  at  the  five  per 
ceoL  primary  rate.  Held  that,  as  the  value  of  the  respectlre  estates  of  the 
eontlDgent  remaindermen  could  not  be  ascertained  In  accordance  with  the  defl* 
Qltion  of  the  word  "wtate"  In  chapter  706  of  the  Laws  of  1910,  amending  the  Tax 
Law,  nntll  such  estates  vested  In  posseSHlon,  the  taxation  thereof  should  be  bub- 
peaded  until  the  remaindermen  came  into  the  actual  poBsesslon  or  enjoyment  of 
their  respective  estates.  Matter  of  Zborowskl  (1914),  84  Misc.  342,  146  N.  Y.  Supp. 
1101.  atfd.  (1914),  163  App.  DlT.  947,  148  N.  Y.  Supp.  IIEI,  rord.  (1914),  213  N.  Y. 
109. 107  N.  E.  44. 

rutire  estates  are  to  be  valued  by  deducting  the  value  of  the  precedent  estate, 
determined  by  the  method  and  standard  of  mortality  and  value  employed  by  the 
raperliitendmt  of  Insurance,  from  the  value  of  the  property  transferred  at  the 
time  of  the  death  of  the  transferror;  and  where  the  fair  market  value,  at  the  date 
of  the  transferror's  death,  of  the  property  which  will  ultimately  go  to  the  remain- 
derman can  be  ascertained,  the  provisions  of  this  section  of  ths  statute,  postponing 
the  payment  of  the  tax  nntll  the  person  or  corporations  beneficially  entitled  to  the 
property  shall  come  into  actual  possession  thereof,  do  not  apply.  Hatter  of  Zbo- 
rowskl (1914),  213  N.  Y.  109.  107  N.  E>.  44. 

Time  of  payneut  of  tax  upon  annuity.— ^The  full  amount  of  a  state  transfer  tax 
usessed  upon  the  present  worth  of  an  annuity,  bequeathed  by,  and  which  begins 
to  accrue  at  the  death  of,  a  testator,  should  be  paid  from  the  principal  of  the  fund, 
on  which  the  annuity  Is  charged,  before  any  portion  of  the  Income  le  paid  to  the 
umnltant.  Matter  ol  Tracy  (1S04),  179  N.  Y.  601,  72  N.  B.  619,  revg.  (1903),  87 
App.  DIv.  216,  83  N.  Y.  Supp.  1049. 

Bectiott  cited. — Brown  v.  Lawrence  Park  Realty  Co.  (1909),  133  App.  Blv.  763, 
118  N.  ¥.  Supp.  132.  Matter  of  ValenUns  (1915>,  91  Misc.  203,  210,  155  N.  Y.  Supp. 
S3.    Matter  of  Blerstadt  (1917).  99  Misc.  467.  163  N.  Y.  Supp.  1104. 

{  223.  Siutount  and  intereit.^ — If  such  tdx  is  paid  within  six  months 
from  the  accrual  thereof,  a  discount  of  five  per  centum  shall  be  allowed 
and  deducted  therefrom.  If  such  tax  is  oot  paid  within  eighteen  mouths 
from  the  accrual  thereof,  interest  shall  be  charged  and  collected  thereon 
at  the  rate  of  ten  per  centum  per  annum  from  the  time  the  tax  accrued ; 
nnlesa  by  reason  of  claims  made  upon  the  estate,  necessary  litigation  or 
other  unavoidable  cause  of  delay,  such  tax  cannot  be  determined  and  paid 
BS  herein  provided,  in  which  case  interest  at  the  rate  of  six  per  centum 
per  annum  shall  be  chained  upon  eucb  tax  from  the  accrual  thereof  until 
the  cause  of  such  delay  is  removed,  after  which  ten  per  centum  shall  be 
charged;  provided,  however,  that  whenever  the  payment  of  any  tax  im- 
posed by  this  article  and  payable  to  a  county  treasurer  has  been  hereto- 
fore or  shall  be  hereafter  tendered,  through  inadvertence,  to  the  state 
comptroller  within  the  period  of  time  before  interest  attaches  to  said  tax, 
if  Euch  tax  is  paid  in  full  to  the  treasurer  of  the  proper  county  within 
ten  days  thereafter,  the  county  treasurer,  when  directed  so  to  do  by  the 
state  comptroller,  may  receipt  in  full  for  such  tax  without  collecting  any 
interest  imposed  thereon  by  this  section  of  the  tax  law.  (Amended  by  L. 
W17,  cA.  128,  in  effect  Apr.  3, 1917.) 
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Sonroe.— Former  Tax  Li.  (L.  1S9S,  cb.  908)  |  223,  as  amendvd  by  L.  1905.  ch.  S68; 
orlKlnally  rerloed  from  L>.  1892.  ch.  399,  |  4,  which  was  revised  from  L.  1S8S,  cb. 
4S3,  I  6,  aa  amended  hy  L.  1887,  ch.  713. 

The  ameadoient  at  1B17  added  the  provlao  alter  the  Beml-colon. 

Penalty.— Application  for  remiaston  muat  be  made  to  aurrogate.  Matter  at  De 
Graft  (1898),  24  Htec.  147,  63  N.  Y.  Snpp.  591.  Shonld  be  remitted  lor  delay  by 
litigation.  Matter  of  Bolton  (1901).  36  Hlsc.  688.  71  N.  7.  Supp.  430.  Bat  not 
for  Ignorance  of  the  law  on  the  part  of  the  ezecutora.  Matter  of  Piatt  (1894). 
8  Misc.  144,  29  N.  Y.  Snpp.  396.  Application  was  denied  In  Matter  of  Wormaer 
<1900),  61  App.  DlT.  441,  64  N.  T.  Snpp.  897. 

Interett  begins  to  run  when  tax  accruea.  Matter  of  Davia  (1896),  149  N.  Y.  639. 
44  N.  E.  186.  The  right  to  pay  interest  only  after  the  expiration  of  eighteen 
months  Is  an  accrued  right.  Matter  of  Fayerweather  (1894).  143  N.  T.  114,  38 
N.  B.  278. 

§  224.  Lies  of  tax  and  oolleotion  by  exeonton,  admuustraton  and 
tnuteea.— Every  such  tax  shall  be  and  remain  a  lien  upon  the  property 
transferred  until  paid  and  the  person  to  whom  the  property  is  so  trans- 
ferred, and  the  executors,  administrators  and  trustees  of  every  estate  so 
transferred  shall  be  personally  liable  for  such  tax  until  its  payment. 
Every  executor,  administrator  or  trustee  shall  have  full  power  to  sell  so 
much  of  the  property  of  the  decedent  as  will  enable  him  to  pay  such  tax 
in  the  same  manner  as  he  might  be  entitled  by  law  to  do  for  the  pay- 
ment of  the  debts  of  the  testator  or  intestate.  Any  such  executor,  ad- 
ministrator or  trustee  having  in  charge  or  in  trust  any  legacy  or  prop- 
erty for  distribution  subject  to  such  tax  shall  deduct  the  tax  therefrom 
and  shall  pay  over  the  same  to  the  state  comptroller  or  county  treasurer, 
as  herein  provided.  If  such  legacy  or  property  be  not  in  money,  he 
shall  collect  the  tax  thereon  upon  the  appraised  value  thereof  from 
the  person  entitled  thereto.  He  shall  not  deliver  or  be  compelled  to 
deliver  any  specific  legacy  or  property  subject  to  tax  under  this  article 
to  any  person  until  he  shall  have  collected  the  tax  thereon.  If  any  sach 
legacy  shall  be  charged  upon  or  payable  out  of  real  property,  the  heir 
or  devisee  shall  deduct  such  tax  therefrom  and  pay  it  to  the  executor,, 
administrator  or  trustee,  and  the  tax  shall  remain  a  lien  or  charge  on: 
such  real  property  until  paid;  and  the  payment  thereof  shall  be  en- 
forced by  the  executor,  administrator  or  trustee  in  the  same  manner  that 
payment  of  the  legacy  might  be  enforced,  or  by  the  district  attorney  un- 
der section  two  hundred  and  thirty-five  of  this  chapter.  If  any  such 
legacy  shall  be  given  in  money  to  any  such  person  for  a  limited  period, 
the  executor,  administrator  or  trustee  shall  retain  the  tax  upon  the  whole 
amount,  but  if  it  be  not  in  money,  he  shall  make  application  to  the  court 
having  jurisdiction  of  an  accounting  by  him,  to  make  an  apportionment, 
if  the  case  require  it,  of  the  sum  to  be  paid  into  bis  hands  by  such  le^- 
tees,  and  for  such  further  order  relative  thereto  as  the  case  may  require. 

Sovroe. — Former  Tax  L.  (L.  1896.  ch.  908)  |  224,  aa  amended  by  L.  1901,  ch.  173. 
and  L.  1906,  ch.  368;  originally  revised  from  L.  1892,  ch.  399.  f  6,  which  was 
revised  from  U  1886,  ch.  483,  ||  6-8  aa  amended  by  L.  1887.  eb.  718.    The  BrBt 
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Matence  In  regard  to  the  Hen  of  tbe  tax  was  tranBferred  b7  tbe  amendment  of 
IJOE  rrom  f  222. 
Pigment  of  tax  ebould  be  made  before  property  Is  removed.  Matter  of  Bmbury 
(ISST),  19  App.  DlT.  314,  46  N.  Y.  Supp.  2,  add.  (1S9S).  164  N.  Y..74S,  49  N.  E.  1096; 
tlitter  of  Hubbard  (1897),  21  Misc.  566,  48  N.  Y.  Supp.  S69.  Dletrlbutlon  of  estate 
Ib  m  eicuse  for  nonpayment.  Matter  of  Hacket  (189G),  14  Misc.  282.  Eacb  ben& 
Scluymust  par  his  own  tax.  Matter  of  Hoyt  (1902),  37  Misc.  720,  76  N.  Y.  Supp. 
m.    See,  also.  Matter  of  Vanderbllt  (1902),  172  N.  Y.  69,  64  N.  K.  782. 

Un  of  tax  does  not  attacb  to  tbe  specific  property  which  eomee  Into  tbe  bands  oC 

aecutor  or  administrator,  but  only  upon  the  fund  realized  after  tbe  assets  of  tbe 

nUte  hare  been  marshalled  or  the  property  Is  ready  for  distribution  In  kind. 

Grown  T.  Lawrence  Park  Realty  Co.  (1909),  133  App.  Dlv.  753,  118  N.  Y.  Supp.  132. 

In  ascertaining  the  amount  of  tbe  tax  tbe  aggregate  of  the  value  of  all  the 

'tema  transferred  is  the  baala  of  computation;  the  tax  Is  not  segregated  and  an 

lUquot  part  thereof  collected  out  of  each  Item,  bat  It  becomes  payable  and  is  a 

"en   upon  all  the  property  transferred   to  any  particular  Individual.    Smith  r. 

Browning  (1916),  171  App.  Dlv.  279,  157  N.  Y.  Supp.  71. 

Cited.— Hatter  of  Hart  (1917),  98  Misc.  EIG,  EIS,  162  N.  Y.  Supp.  716;  Brown  T. 
t*wronce  Park  Realty  Co.  (1909),  133  App.  Dly.  763,  118  N.  Y.  Supp.  132. 

§  225.  Aefnnd  of  tax  erroneoTuly  paid. — If  any  debts  shall  be  proven 
s?aiiist  the  estate  of  a  decedent  after  the  payment  of  any  legacy  or  dis- 
tributive share  thereof,  from  which  any  such  tax  has  been  deducted  or 
upon  -which  it  has  been  paid  by  the  person  entitled  to  sueh  legacy  or  dis- 
tnbutive  share,  and  sueh  person  is  required  by  order  of  the  surrogate  hav- 
^S  jurisdiction,  on  notice  to  the  state  comptroller,  to  refund  the  amount  of 
saeh  debts  or  any  part  thereof,  an  equitable  proportion  of  the  tax  shall  be 
■^Paid  to  him  by  the  executor,  administrator  or  trustee,  if  the  tax  has 
"•^t  been  paid  to  the  state  comptroller  or  county  treasurer ;  or  if  such  tax 
^1*8  been  paid  to  sueh  state  comptroller  or  county  treasurer,  sueh  officer 
*''*U  refund  out  of  the  funds  in  his  hands  or  custody  to  the  credit  of  such 
^**es  sueh  equitable  proportion  of  the  tax,  and  credit  himself  with  the 
'^'tte  in  the  account  required  to  be  rendered  by  him  under  this  article.  If 
*^*cr  the  payment  of  any  tax  in  pursuance  of  an  order  fixing  such  tax, 
"i^de  by  the  surrogate  having  jurisdiction,  such  order  be  modified  or 
'^'vei'^d  by  the  surrogate  having  jurisdiction  within  two  years  from  and 
*rter  the  date  of  entry  of  the  order  fixing  the  tax,  or  be  modified  or 
'*"*^ej-aed  at  any  time  on  an  appeal  taken  therefrom  within  the  time  allowed 
.y  law  on  due  notice  to  the  state  comptroller,  the  state  comptroller  shall, 
^  ^Uch  tax  was  paid  in  a  county  in  which  the  ofBee  of  appraiser  is  salaried, 
'**Und  to  the  executor,  administrator,  trustee,  person  or  persons  by  whom 
^**^b.  tax  was  paid,  the  amount  of  any  moneys  paid  or  deposited  on  account 
®Hch  tax  in  excess  of  the  amount  of  the  tax  fixed  by  the  order  modified 
*"  *"eversed,  out  of  the  funds  in  his  hands  or  custody  to  the  credit  of  such 
^■^^s,  and  to  credit  himself  with  the  same  in  the  account  required  to  be 
^■^<iered  by  him  under  this  article,  or  if  paid  in  a  county  in  which  the 
^ce  of  appraiser  is  not  salaried,  he  shall  by  warrant  direct  and  allow  the 
^^ViHty  treasurer  of  the  county  to  refund  such  amount  in  the  same  man- 
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ner;  bnt  no  application  for  Btieh  refanil  shall  be  made  after  one  year  from 
sucli  reversal  or  modification,  unless  an  appeal  shall  be  taken  therefrom, 
in  which  case  no  such  application  shall  be  made  after  one  year  from  the 
final  determination  on  such  appeal  or  of  an  appeal  taken  therefrom,  and 
the  representatives  of  the  estate,  legatees,  devisees  or  distributeea  entitled 
to  any  refund  under  this  section  shall  not  be  entitled  to  any  interest  upon 
such  refund,  and  the  state  comptroller  shall  deduct  from  the  fees  allowed 
by  this  article  to  the  county  treasurer  the  amount  theretofore  allowed  him 
upon  such  overpayment.  Where  it  shall  be  proved  to  the  satisfaction  of 
the  surrogate  that  deductions  for  debts  were  allowed  upon  the  appraisal, 
since  proved  to  have  been  erroneously  allowed,  it  shall  be  lawful  for  such 
surrogate  to  enter  an  order  assessing  the  tax  upon  the  amount  wrongfully 
or  erroneously  deducted.  This  section,  as  amended,  shall  apply  to  appeals 
and  proceedings  now  pending  and  taxes  heretofore  paid  in  relation  to 
which  the  period  of  one  year  from  such  reversal  or  modification  has  not 
expired  when  this  section,  as  amended,  takes  effect.  (Amended  by  L.  1911, 
ch.  308.) 

SoTirw.— Former  Tax  L.  (L.  18S6,  ch.  908)  |  225,  as  amendeil  by  L.  1897,  cb.  284; 
L.  1900,  ch.  3SZi  L.  1901,  ch.  173;  L.  1905,  ch.  368,  and  L.  1907,  ch.  323;  ortglnaUr 
revtfled  Iroin  L.  1892,  ch.  399,  |  S,  which  was  rarlBad  Irom  L.  1SS6,  eh.  483,  H 
10-12,  as  amended  by  L.  1887,  eh.  713. 

The  amendment  of  18S7  requlrea  notice  or  application  tor  modification  or 
revereal  ot  order  to  be  given  to  state  comptroller,  and  that  debts  erroneously 
allowed  npon  an  appraisal  shall  he  subsequently  taxed  by  the  aurrogate. 

The  amendment  of  1900  requires  the  modification  of  order  to  be  made  within 
two  years  from  Its  entry.  Held  not  retroactive.  Matter  of  Hoople  (1904),  93  App. 
Div.  486,  87  N.  Y.  Supp.  842,  revereed  on  another  point  (1904),  179  N.  Y.  308. 

The  amendment  ef  1901  makes  merely  formal  changes  by  reason  of  the  law 
requiring  payment  of  tax  to  be  made  to  state  comptroller  in  counties  having 
salaried  appraisers. 

The  amendment  of  ISO?  providing  "that  the  representatives  ot  the  society,  lega- 
tees, devisees  or  distributees  entitled  to  any  refund  under  this  section  shall  not 
be  entitled  to  any  interest  upon  such  refund,"  Is  not  retroactive,  Rept.  of  Atty. 
Oenl.,  Feb.  27,  1009. 

The  amendment  of  1911  added  the  words  "by  the  aurrogafe  having  Jurisdiction" 
In  second  sentence;  and  also  words  in  same  sentence  "or  be  modified  or  reversed 
at  any  time  •  *  •  by  law."    Also  added  last  sentence. 

Reference. — Modification  of  orders.     See  |  232  post  and  cases  cited. 

Befnndi,  modlftcatlon  ot  orders. — Under  this  section,  as  amended  by  L.  1897, 
ch.  2S4,  the  surrogate  has  power  to  modify  hta  order,  although  the  time  to  appeal 
has  expired;  and  the  state  comptroller  may  be  mandamused  to  refund.  Hatter  ot 
Coogan  (1899),  27  Misc.  E63,  59  N.  Y.  Supp.  Ill,  alld.  (1899),  45  App.  Dlv.  628, 
alfd.  (1900),  162  N.  Y.  613,  57  N.  E.  1107.  The  remedy  provided  by  the  Transfer 
Tax  X-aw  Is  exclusive.  Matter  of  Howard  (1889),  6<  Hun  305,  7  N.  Y.  Supp.  594. 
Matter  ot  Hall  (1889),  7  N.  Y.  Supp.  69E.    But  see  cases  cited  under  t  228. 

Interest  may  be  recovered  where  refund  Is  ordered.  Matter  ot  O'Benr  (1904), 
91  App.  Dlv.  3,  86  N.  Y.  Supp.  269,  atTd.  (1904),  179  N.  Y.  285,  72  N.  E.  109.  But  see 
amendment  of  1907  superseding  this  case. 
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lefnnd  of  payment  made  vader  nuooaitlttitloaal  atatttte.^8ee  Hatter  of  O'Berrr, 
titfra. 

Tolvntary  parauiiL — A  payment  of  tbe  tax  by  executor  la  not  a  rolnntary  par- 
meat  by  the   legatee.    Matter  ot  O'Barry,  tupra. 

KlcM  to  refnnd  of  lUecal  tax. — ^The  rleAit  to  a  refund  granted  by  this  aectton 
Ib  not  a  Tested  right  bat  a  prlTllege,  the  extent  and  duration  of  wtatcb  depende 
entlitfy  upon  the  language  of  the  statute  conferring  it.  The  legislature  could 
properly  Impose  a  limitation  upon  the  making  of  an  application  for  such  refund. 
If  the  application  waa  not  made  within  two  years  after  the  atatute  took  eltect,  as 
prOTlded  therein.  It  should  sot  be  granted.  Matter  of  Hoopla  (1904),  1TB  N.  T. 
iSS,  7!  N.  B.  229.  rerg.  (1904),  93  App.  DIt.  4S6,  87  N.  T.  8upp.  842. 

la  an  ordra  Taeatliig  the  tranifer  tax  Imposed  upon  an  estate,  a  direction  te 
the  state  comptroller  to  refund  the  amount  of  the  tax  may  be  omitted  since  the 
ttatate  Itaelf  directs  the  refunding  of  the  tax  in  such  a  case.  Matter  of  Cameron 
(1904),  97  App.  DlT.  436  89  N.  Y.  Supp.  977,  alfd.  (1905),  181  N.  Y.  560,  74  N.  B. 
1115. 

iBitanoet  of  modlleationt  of  orders. — ^Where  one  ot  decedent's  debts  was  inad- 
Tsrtsutly  overlooked  a  decree  may  be  modified  by  reducing  the  amount  of  the  tax. 
Hatter  ot  Campbell  (1906),  60  Misc.  48G,  100  N.  Y.  Supp.  537. 

Wlme  a  tax  Is  levied  upon  property  erroneously  assumed  to  hare  passed  to  a 
wn  the  error  may  be  corrected  and  tbe  tax  refunded.  Matter  ot  Wllleta  (1906), 
El  HlBC  176.  100  N.  Y.  Supp.  850,  affd.  (1907),  119  App.  Dtv.  119,  104  N.  Y.  Supp. 
1150.  atrd.  (1907),  190  N.Y.  626,  83  N.  B.  1134. 

§  2S6.  Tftzea  npon  deriwi  aad  beqneita  ia  lieu  of  oommiiiioiu. — If  a 
testator  bequeaths  or  devises  property  to  one  or  more  executors  or  trustees 
in  lieu  of  their  commissions  or  allowances,  or  makes  them  his  legatees 
to  an  amount  exceeding  the  commissions  or  allowances  prescribed  by  law 
for  an  executor  or  trustee,  the  excess  in  value  of  the  property  bo  be- 
queathed or  devised  above  the  amount  of  commissions  or  allowances  pre- 
Bcribed  by  law  in  similar  caaea  aball  be  taxable  under  this  article. 

gavM.-;-I''onner  Tax  L.  (L.  1896,  cb.  908)  |  226,  aa  renumbered  and  amended 
by  L.  190g',  ch.  368;  orlginaUy  revised  from  L.  1892,  ch.  399,  (  8.  which  wsa  revised 
from  L.  1886,  ch.  483,  |  3,  aa  amended  by  L.  1S87,  ch.  713.  Tbe  section  was  for- 
uwrly  I  327,  hut  was  renumbered  hy  L.  1906,  ch.  368. 

Dednctlon  of  oommiulons. — In  aaeesBlng  the  transfer  tax  upon  a  testator's  estate 
the  executors'  commisBlons  ss  trustees  should  be  deducted.  The  surrogate  may 
modi^  a  decree  aasesslng  such  tax  so  as  to  exclude  such  commlssloiu  from  con- 
■Ideratlon  as  any  part  of  the  sum  upon  which  tbe  tax  was  to  be  assessed.  Matter 
of  Sllllman  (1903).  79  App.  Dlv.  98,  80  N.  Y.  Supp.  336,  aSd.  (1903),  1T5  N.  Y.  613, 
IT  N.  B.  1090. 

Aanuity  to  executor  in  Hen  of  eomnlHlonB. — An  annuity  bequeathed  by  a  will 
to  an  executor  to  be  paid  from  the  estate,  together  with  tbe  commission  allowed 
by  law,  "aa  long  as  be  shall  act  as  such  executor  and  trustee,  the  same  to  be 
NcelTed  by  him  In  full  compensation  for  any  and  all  services,  legal  or  otherwise, 
which  be  shall  render  my  estate"  Is  subject  te  tbe  transfer  tax  under  the  pro- 
Tlslons  of  the  above  secUon.  Matter  of  Huber  (1903),  86  App.  Dlv.  468,  S3  N.  Y. 
8npp.  769. 

Section  cited.— Matter  of  VlvanU  (1909),  63  Misc.  61S.  118  N.  Y.  Supp.  680,  revd. 
(UIO),  138  App.  Dlv.  281.  122  N.  Y.  Supp.  954. 

S  2S7.    Liability  of  oertaiu  oorporatioiu  to  tax, — If  a  foreign  executor, 
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administrator  or  troBtee  shall  assign  or  transfer  any  stock  or  obligations 
in  this  state  standing  in  the  name  of  a  decedent,  or  in  tmst  for  a  dece- 
dent, liable  to  any  such  tax,  the  tax  shall  be  paid  to  the  state  comptroller 
or  the  treasurer  of  the  proper  county  on  the  transfer  thereof.  No  safe 
deposit  company,  trust  company,  corporation,  bank  or  other  institution, 
person  or  persons  having  in  possessioD  or  under  control  securities,  de- 
posits, or  other  assets  belonging  to  or  standing  in  the  name  of  a  decedent 
who  was  a  resident  or  nonresident,  or  belonging  to,  or  standing  in  tJie 
joint  names  of  such  a  decedent  and  one  or  more  persons,  includii^  the 
shares  of  the  capital  stock  of,  or  other  interests  in,  the  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution  "'ni''ng  the  de- 
livery or  transfer  herein  provided,  shall  deliver  or  transfer  the  same  to  the 
executors,  administrators  or  legal  representatives  of  said  decedent,  or  to  the 
survivor  or  survivors  when  held  in  the  joint  names  of  a  decedent  and  one  or 
more  persons,  or  upon  their  order  or  request,  unless  notice  of  the  time  and 
place  of  such  intended  delivery  or  transfer  be  served  upon  the  state  comp- 
troller at  least  ten  days  prior  to  said  delivery  or  transfer ;  nor  shall  any  such 
safe  deposit  company,  trust  company,  corporation,  bank  or  other  institution, 
person  or  persons  deliver  or  transfer  any  securities,  deposits  or  other  as- 
sets belonging  to  or  standing  in  the  name  of  a  decedent,  or  belonging  to, 
or  standing  in  the  joint  names  of  a  decedent  and  one  or  more  persons, 
including  the  shares  of  the  capital  stock  of,  or  other  interests  in,  the  safe 
deposit  company,  trust  company,  corporation,  bank  or  other  institutioa 
making  the  delivery  or  transfer,  without  retaining  a  suSScient  portion  or 
amount  thereof  to  pay  any  tax  and  interest  which  may  thereafter  be  as- 
sessed on  account  of  the  delivery  or  transfer  of  such  securities,  deposits 
or  other  assets,  including  the  shares  of  the  capital  stock  of,  or  other  inter- 
ests in,  the  safe  deposit  company,  trust  company,  corporation,  bank  or 
other  institution  making  the  delivery  or  transfer,  under  the  provisions 
of  this  article,  unless  the  state  comptroller  consents  thereto  in  writing. 
And  it  shall  be  lawful  for  the  said  state  comptroller,  personally  or  by 
representative,  to  examine  said  securities,  deposits  or  assets  at  the  time 
of  such  delivery  or  transfer.  Failure  to  serve  such  notice  or  failure  to 
allow  such  examination  or  failnre  to  retain  a  sufficient  portion  or  amount 
to  pay  such  tax  and  interest  as  herein  provided  shall  render  said  safe 
deposit  company,  trust  company,  corporation,  bank  or  other  institution, 
person  or  persons  liable  to  the  payment  of  the  amount  of  the  tax  and  in- 
terest due  or  thereafter  to  become  due  upon  said  securities,  deposits  or 
other  assets,  including  the  shares  of  the  capital  stock  of,  or  other  inter- 
ests in,  the  safe  deposit  company,  trust  company,  corporation,  bank  or 
other  institution  making  the  delivery  or  transfer,  and  in  addition  thereto, 
a  penalty  of  not  less  than  five  or  more  than  twenty-five  thousand  dollars ; 
and  the  payment  of  such  tax  and  interest  thereon,  or  of  the  penalty  above 
prescribed,  or  both,  may  be  enforced  in  an  action  brought  by  the  state 
comptroller  in  any  court  of  competent  jurisdiction. 
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Stone. — ^Former  T&x  L.  (L.  1896,  eh.  BOS)  |  227,  u  amended  br  L.  1901,  ch.  173, 
md  Im  1902,  ch.  101,  renumbered  and  amended  by  L.  1905,  ch.  368,  and  amended 
by  L.  1908,  ch.  310;  originally  revised  from  L.  1892,  ch.  399,  |  9,  which  was  revleed 
from  L.  1SS5,  ch.  483,  |  11,  aa  amended  by  L.  1887,  ch.  713.  The  aectlon  waa  for- 
merly I  228,  but  was  renumbered  by  L.  1905,  ch.  368. 

Timmifar  of  ttoek  atandlng  In  name  of  nonrealdent  decedent  Is  made  at  peril  of 
corporaUon  unUl  tax  la  paid.  Hatter  of  Romalne  (1891),  127  N.  V.  80,  27  N.  E. 
769,  12  L.  R.  A.  401,  tOg.  (1890),  58  Hun  109,  11  N.  T.  Supp.  313.  So  held  under 
former  atatnte  tailnf  non-redldenta  on  etock  of  New  York  corporations. 

CvBient  of  comptroller  la  not  a  matter  of  favor,  but  a  right  which  an  administrator 
Is  entitled  to,  and  It  may  not  be  arbitrarily  refnaed,  and  In  caee  of  such  refusal 
tiie  administrator  may  apply  to  the  Surrogate's  Court  for  relief.  Matter  of  Book 
(19IT).  98  Hlsc.  544,  164  N.  Y.  Supp.  742. 

Comptroller  may  list  seouitlei. — A  representative  of  the  comptroller  In  making 
an  ntamlnatlon  of  securities,  deposits  or  assets  In  a  safe  deposit  box,  is  entitled 
to  make  a  list  thereol  Opinion  of  State  Comptroller  (1917),  10  Stats  Dept  Rep. 
S56. 

Jee  of  appraiser. — Where  It  appears  that  the  state  comptroller's  representalve 
required  an  administrator  to  have  Jewelry  of  decedent  in  a  safe  deposit  vault  ap- 
praised by  a  Jewriry  expert  before  consenting  to  the  delivery  to  the  administrator, 
and  It  further  appears  that  the  estate  may  be  benefited  by  the  appraisal,  the  court  on 
application  of  the  administrator  will  allow  a  reasonable  fee  to  the  appraiser  tor  his 
lerrlcea.    Matter  of  Rook  (1917).  98  Misc.  644.  164  N.  Y.  Supp.  742. 

*^nesslon"  or  "ocntrol"  of  securities  within  the  meaning  of  this  leottoa. — Where 
a  safe  deposit  company  rented  a  safe  which  was  recorded  on  Its  books  In  the 
same  of  S.  or  0.,  who  were  severally  to  have  accees  to  the  same,  O.'e  right  of 
aeeees  to  be  uninterrupted  in  the  evrait  of  B.'s  death,  and  S.  never  visited  the 
safe,  bnt  O.  used  it  constantly,  putting  in  and  taking  out  securities,  and  continued 
to  use  the  same  after  S.'a  death  as  theretofore,  and  such  securities  never  came  Into 
the  manual  enatody  of  the  company  and  It  had  no  control  thereover,  except  such 
i«  was  Involved  in  guarding  the  premises,  the  safe  deposit  company  did  not  have 
"poeseselos"  or  "control"  of  any  of  S.'s  securities  within  the  meaning  of  this  section 
as  it  stood  on  July  22,  1906,  and  cannot  be  held  liable  for  a  penalty  thereunder  for 
failure  to  serve  notice  upon  the  State  Comptroller  of  S.'s  death  prior  to  allowlBg 
0.  to  remove  the  securities.  People  ex  rel.  Olynn  v.  Mercantile  Safe  Deposit  Co. 
(1913),  159  App.  Dlv.  98,  143  N.  Y.  Supp.  849. 

§  228.  Joriidiotioii  of  the  nimgate. — Tbe  surrt^^te's  court  of  every 
cooD^  of  the  state  having  jurisdiction  to  grant  letters  testamentary  or 
of  administration  upon  the  est&te  of  a  decedent  whose  property  is  charge- 
able with  any  tax  under  this  article,  or  to  appoint  a  trustee  of  such  estate 
or  any  part  thereof,  or  to  give  ancillary  letters  thereon,  shall*  have  juris- 
diction to  hear  and  determine  all  questions  arising  under  the  provisions 
of  this  article,  and  to  do  any  act  in  relation  thereto  authorized  hy  law 
to  be  done  by  a  surrogate  in  other  matters  or  proceedings  coming  within 
his  jurisdiction;  and  if  two  or  more  surrogates'  courts  shall  be  entitled 
to  exercise  any  sach  jurisdiction,  the  surrogate  first  acquiring  jurisdic- 
tion hereunder  shall  retain  the  same  to  the  exclusion  of  every  other  sur- 
rogate. Every  petition  for  ancillary  letters  testamentary  or  ancillary 
letters  of  administration  made  in  pursuance  of  the  provisions  of  article 
Kven,  title  three,  chapter  eighteen  of  the  code  of  civil  procedure  shall  set 
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forth  the  name  of  the  state  comptroller  as  a  person  to  be  cited  as  therein 
prescrihed,  and  a  true  and  correct  statement  of  all  the  decedent's  propert? 
in  this  state  and  the  value  thereof;  and  upon  the  presentation  thereof 
the  surrogate  shall  issue  a  citation  directed  to  the  state  comptroller;  and 
upon  the  return  of  the  citation  the  surrogate  sihaU  determine  the  amount 
of  the  tax  which  may  be  or  become  due  under  the  provisions  of  this  article 
and  his  decree  awarding  the  letters  may  contain  any  provision  for  the 
payment  of  such  tax  or  the  giving  of  security  therefor  which  might  be 
made  by  such  surrogate  if  the  state  comptroller  were  a  creditor  of  the 
de<%dent 

Source.— Former  Tax  L.  (L.  1896,  ch.  908)  |  Z28,  oe  amended  b;  L.  1901,  eb.  173, 
renumbered  and  amoided  by  L.  1906,  ch.  36S;  orlelnally  revlBed  from  U  1892, 
cli.  399,  I  10,  vhlcb  vas  revlaed  from  L.  1S85,  ch.  483,  |  16,  as  ammded  by  lo 
1887,  ch.  713.  The  eection  was  formerly  |  229,  but  was  made  |  228  by  L.  1S05, 
ch.  368. 

Power  of  lUTOKOte;  Jnrlsdlation. — Surrogate  ha>  eiclualve  JnrlsdicUon  as  taxing 
officer.  Weeton  v.  Qoodrlch  (1896),  86  Hun  194,  33  N.  Y.  Supp.  383.  His  powers 
are  general  to  decide  every  question  necessary  to  fully  discharge  bis  duties  under 
the  act.  Matter  of  Ullman  (1893),  137  N.  Y.  403,  33  N.  B.  480,  revg.  (1893)  67  Hun  6, 
81  N.  Y.  Supp.  758. 

Where  property  Is  transferred  under  power  or  appointment,  the  surrogate  of 
the  county  In  which  the  donee  of  the  power  resided  at  the  time  of  death  has 
JurlsdlcUon,  since  L.  1897,  ch.  284.  Matter  of  Seaver  (1901),  63  App.  Dlv.  283,  71 
N.  Y.  Supp.  644. 

Where  nonresident  owns  etock  In  domestic  corporation  the  surrogate  of  the 
county  in  which  the  corporation  operates  bas  Jurisdiction.  Hatter  of  Fitch 
(1899),  26  Misc.  363.  67  N.  Y.  Supp.  212,  alfd.  (1899),  39  App.  Dlr.  609,  67  N.  Y. 
Supp.  786,  alfd.  (I89B),  160  N.  Y.  87,  64  N.  B.  701. 

Where  a  nonresident  leaves  property  In  more  than  one  county,  the  surrogate 
who  first  Issues  ancillary  letters  has  exclusive  lurtsdlctlon.  Matter  of  Hathaway 
(1899),  27  Misc.  474,  69  N.  Y.  Supp.  166.  \ 

It  Is  not  necessary  that  ancillary  letters  be  applied  tor  In  order  to  confer 
jurisdiction  upon  the  surrogate  to  Impose  a  tax  npon  the  estate  of  a  nonresident. 
Matter  of  Fitch  (1899),  160  N.  Y.  87,  64  N.  B.  701,  affg.  (1899),  39  App  Dlv.  609, 
67  N.  Y.  Supp.  786. 

Where  residence  Is  denied,  surrogate  has  no  power  until  question  Is  deter- 
mined, to  require  executor  to  disclose  what  atocka  of  foreign  corporations  were 
owned  by  the  decedent.  Matter  of  Bishop  (1903),  82  App.  Dlv.  112,  81  N.  Y.  Supp. 
474. 

The  aaseBBment  of  a  surrogate  of  a  transfer  tax  Is  a  Judicial  act,  and  the 
appellate  division  has  Jurisdiction  to  entertain  an  appeal  from  the  order  of  such 
surrogate  reversing  an  order  assessing  the  tax.  Matter  of  Halt  (1906),  109  App. 
Dlv.  248,  96  N.  Y.  Supp.  819. 

Finding!  of  appraiser  and  order  of  Stirrogate  thereon;  appeal. — Where  in  a  trans- 
fer tax  proceeding  a  question  is  litigated  before  the  appraiser,  or  when  conflicting 
contentions  are  presented  to  him  for  determination,  bis  finding  and  the  order  of 
the  Surrogate's  Court  entered  thereon  constitute  a  determination  on  such  questlona 
which  can  only  be  reviewed  by  appeal.  If,  however,  a  question  is  not  litigated 
before  the  appraiser,  or  If  his  finding  is  the  reenlt  of  a  mutual  mistake  of  tact  or  ot 
law,  then,  under  section  2481(6)  of  the  Code  of  Civil  Procedure,  the  Surrogate's 
Court  may  vacate  or  modify  its  order  although  no  appeal  was  taken  therefrom. 
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HiUer  of  Morgan  (1B14),  8G  HIbc.  682,  147  N.  Y.  Supp.  685,  reTd.  (1914),  184 
ipp.  DIt.  8S4,  149  N.  T.  Supp.  1022,  atFd.   (1915),  21E  N.  T.  703  109  N.  E.  1084. 

EfMt  of  decree. — A  decree  of  a  surrosate  In  a  transfer  tax  proceeding  le  bind- 
ing onl;  on  questions  of  taxation,  and  anj'  finding  made  by  the  appraiser  as  to 
tli»  nlidlty  of  an  alleged  Indebtedness  ol  decedent  to  hie  executrix  will  not  pre- 
rat  the  bringing  of  an  action  by  legatees  to  determine  the  validity  of  such  In- 
dabtedsess.     Matter  of  Crawford  (1914),  85  Misc.  283,  147  N.  Y.  Supp.  234. 

Original  Jnrltdlotlon  In  appralier. — ^Tbe  appraiser  has  In  the  flrat  Instance  Jurle- 
dlctlon  to  determine  all  questions  In  connection  with  the  apprsfsal  of  the  estate, 
IwC  Mid  determination  Is  reviewable  by  the  surrogate  on  appeal  from  the  order 
Hit«red  on  the  appraiser's  report.  Under  section  228  of  the  Tax  Law  the  surrogate 
bu  Jurisdiction  to  hear  and  determine  all  questions  arising  nndmr  the  provisions  of 
tlw  Transfer  Tax  Law.    Matter  of  Bames  (1913),  S3  Misc.  272, 144  N.  Y.  Supp.  794. 

CamsiiMton  to  take  testimony  on  appraisal. — The  surrogate's  court  may  issue 
1  coDunlsBlon  to  take  testimony  of  nonresident  witnesses  for  use  before  an 
appraiser  appointed  in  a  proceeding  to  fix  a  transfer  tax  upon  the  estate  of  a 
deceased  nonresident  Matter  of  Wallace  (190S),  71  App.  DIt.  284,  76  N.  Y.  Supp. 
S38. 

Tseatlng  deoree  taxing  estate  under  uneonstltutlonal  law. — The  decree  of  a 
■urrogata  In  assessing  a  transfer  tax  becomes  a  decree  or  order  of  the  surrogate's 
court,  and  where  It  appears  that  the  statute  under  which  the  surrogate  acted 
In  BssMsIng  the  tax  has  been  declared  unconstitutional  by  the  court  of  appeals, 
the  surrogate  may,  under  the  above  section,  and  also  under  subd.  6  of  |  2481  of 
the  Code  of  Civil  Procedure,  vacate  the  decree,  although  the  time  of  appeal  there- 
from haa  expired.  Matter  of  Bcrimgeour  (1B03),  80  App.  Dlv.  3S8,  80  N,  Y.  Supp. 
ESS.  affd.  (1903).  176  N.  Y.  607,  87  N.  E.  1089. 

Modlflaatlon  of  decree  by  •nrrogate. — Where  a  surrogate  fixes  the  value  of 
twtator'B  real  estate  for  the  purposes  of  the  transfer  tax  at  1200.000,  and  eome 
months  later  it  wss  sold  In  good  faith,  at  public  auction,  for  a  little  more  than 
1100,000,  it  Is  not  of  Itself  auffldest  to  Justify  the  surrogate  In  modltyliig  the  decree 
by  reducing  the  valuation  to  the  sum  realised  at  the  sale.  Although  the  surrogate 
baa  the  power  to  modify  a  decree  for  an  error  of  this  character.  It  should  not  be 
oertlsed,  except  In  cases  where  the  over-valuation  Is  much  more  conclusively 
MlabliBbed.    Matter  of  Lowr?  (1903),  89  App.  Dlv.  228,  86  N.  Y.  Supp.  924. 

Oonourrent  Jurisdiction. — Where  a  nonresident  dies  without  the  state  leaving 
personal  property  within  two  or  more  counties,  the  surrogates  of  those  counties 
have  concurrent  Jurisdiction  to  assess  the  tax.  Matter  of  Arnold  (1906),  114 
App.  Dlv.  244.  99  N.  Y.  Supp.  740. 

Kttereace  to  determine  residence. — When  In  a  proceeding  to  appraise  the  estate 
o[  ■  decedent,  the  question  of  residence  la  at  Issue,  the  surrogate  may  refer  such 
VMtlon  to  a  referee  and  direct  the  appraiser  to  await  the  coming  In  of  the 
wteree'B  report.    Matter  of  Bishop  (1906),  111  App.  Dl*.  546,  97  N.  Y.  Supp.  1098. 

S  229.  Appointment  of  appraisers,  itenographerB  and  clerka. — ^The  state 
(!(iniptrolier  shall  appoint  and  may  at  pleasure  remove  not  to  exceed  six 
persons  in  the  county  of  New  York,  four  peraons  in  the  counties  of  Kings 
snd  Bronx,  and  one  persion  in  the  counties  of  Albany,  Dutchess,  Erie, 
Monroe,  Nassau,  Niagara,  Oneida,  Onondaga,  Orange,  Queens,  Rensselaer, 
lUchmond,  Suffolk,  Chautauqua  and  Westchester,  to  act  as  appraisers 
therein.  The  state  comptroller,  from  time  to  time  and  whenever  in  his 
opinion  it  is  necessary,  may  also  appoint  and  at  pleasure  remove  not  to 
««ed  two  additional  persons  to  act  as  transfer  tax  appraisers  in  the 
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county  of  New  York,  to  whom  shall  be  referred  the  appraisal  of  delinqaent 
estates  pending  before  the  transfer  tax  appraisers  in  New  York  coonty, 
where  more  than  eighteen  months  have  elapsed  since  the  death  of  such 
decedents,  respectively,  and  also  to  act  as  appraiser  of  other  estates  when- 
ever it  shall  appear  to  the  comptroller  that  the  services  of  such  additional 
appraiser  is  necessary.  The  appraisers  so  appointed  shall  receive  an 
annual  salary  to  be  fixed  by  the  state  comptroller,  together  with  their 
actual  and  necessary  traveling  expenses  and  witness  fees,  as  hereinafter  pro- 
vided, payable  monthly  by  the  state  comptroller  out  of  any  funds  in  his 
hands  or  custody  on  account  of  transfer  tax.  The  salaries  of  each  of  the 
appraisers  so  appointed  shall  not  exceed  the  following  amoonls:  In 
New  York  county,  four  thousand  dollars;  in  Kings,  Bronx  and  Erie 
counties,  four  thousand  dollars;  in  Albany,  Queens  and  Westchester  coun- 
ties, three  thousand  dollars;  in  Onondaga  county,  two  thousand  five  hun- 
dred dollars;  in  Nassau,  Orange,  Rensselaer  and  Suffolk  counties,  two 
thousand  dollars;  in  Monroe  and  Oneida  counties,  one  thousand  five  hun- 
dred dollars;  in  Chautauqua  county,  twelve  hundred  dollars;  in  Dutchess, 
Niagara  and  Richmond  counties,  one  thoosand  dollars.  Each  of  the  said 
appraisers  shall  file  with  the  state  comptroller  his  oath  of  oflice  and  his 
official  bond  in  the  penal  sum  of  not  less  than  one  thousand  dollars,  in 
the  discretion  of  the  state  comptroller,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  appraiser,  which  bond  shall  be  approved 
by  the  attorney-general  and  the  state  comptroller.  The  state  comptroller 
shall  retain  out  of  any  funds  in  his  hands  on  account  of  said  tax  the 
following  amounts:  First,  a  sum  sufficient  to  provide  the  appraisers  of 
New  York  county  with  one  managing  clerk,  at  a  salary  not  to  exceed  four 
thousand  dollars  a  year,  whose  duties  shall  be  prescribed  by  the  state 
comptroller,  nine  stenographers,  three  clerks,  one  examiner  of  values,  and 
one  assistant  examiner  of  values,  whose  salaries  shall  not  exceed  two 
thousand  dollars  a  year  each,  and  one  junior  clerk,  whose  salary  shall 
not  exceed  six  hundred  dollars  a  year;  the  appraisers  of  Kings  and  Bronx 
counties,  with  four  stenographers,  whose  salaries  shall  not  exceed  two 
thousand  dollars  a  year  each,  one  clerk,  whose  salary  shall  not  exceed 
one  thousand  five  hundred  dollars  a  year,  one  page,  whose  salary  shall 
not  exceed  four  hundred  and  eighty  dollars  a  year,  and  the  appraiser 
of  Erie  county  with  one  clerk,  whose  salary  shall  not  exceed  fifteen 
hundred  dollars  a  year,  and  the  appraiser  of  Westchester  county  with 
one  clerk,  whose  salary  shall  not  exceed  the  sum  of  twelve  hundred  dollars 
a  year,  and  the  appraiser  of  Queens  county  with  one  clerk,  whose  salary 
shall  not  exceed  the  sum  of  fifteen  hundred  dollars  a  year,  and  the  appraiser 
of  Oneida  county  with  one  stenographer,  whose  salary  shall  not  exceed 
the  sum  of  nine  hundred  dollars  a  year,  such  employees  to  be  appointed 
by  the  state  comptroller.  The  state  comptroller  shall  also  retain  out 
of  any  funds  in  his  hands  on  account  of  said  tax  a  sum  sufficient  to  provide 
each  of  the  additional  transfer  tax  appraisers  in  New  York  county,  wben- 
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ever  appointed  as  hereinbefore  provided,  with  a  stenographer,  whose 
Baluy  shall  not  exceed  the  rate  of  two  thousand  dollars  a  year  each,  such 
employees  to  be  appointed  by  the  state  comptroller.  Second,  a  sum  to 
be  used  in  defraying  the  expenses  for  office  rent,  stationery,  postal, 
process  serving  and  other  similar  expenses  necessarily  incurred  in  the  ap- 
praisal of  estates,  not  exceeding  fifteen  thonsand  dollars  a  year  in  New 
York  county,  five  thousand  dollars  a  year  in  Kings  and  Bronx  counties 
and  one  thonsand  dollars  a  year  in  Erie  and  Qneens  counties.  (Amended 
hyL.  1909,  ck.  283,  L.  1910,  cK,  706,  L.  1911,  ch.  803,  L.  1912,  eft.  214.  L. 
1913.  ch.  366,  L.  1915,  ch.  383,  L.  1916,  dhs.  80,  549,  and  L.  1917,  ck.  482, 
m  effect  May  15,  1917.) 

■nroe.— Former  Tax  L.  (L.  1S96.  cb.  908)  (  229,  as  amended  by  L.  1897,  cb.  284; 
L.  1S99,  cb.  76;  Ia  1900,  ch.  6S8;  L.  1901,  cha.  173,  493;  L.  1902,  cb.  496;  L.  1904. 
eh.  758,  renumbered  and  amended  b7  L.  ISOS,  cb.  368,  and  amended  by  L.  1906, 
ch.  567;  L.  1907.  ch.  709.  and  L.  1908.  cha.  310,  331;  oriKinallr  revleed  from  L. 
1891,  cb.  399.  I  11,  which  was  rerlBed  from  L.  188G,  ch.  483,  |  13,  tn  part,  as 
amended  by  L.  1889,  ch.  307.  This  section  waa  formerly  part  of  |  230,  but  was 
made  |  2!9  by  U  1905,  cb.  3fiS. 

The  aiaendineat  of  1901  proTldes  for  the  appointment  of  salaried  appnttaers  In 
elnen  additional  connttea,  and  this  proTisIon  was  held  constltntlonal  In  Hatter 
of  niller  (1901),  62  App.  Dlv.  438,  71  N.  Y.  Supp.  40,  and  Matter  of  Sondhelm 
(1903),  69  Id.  S.  74  N.  T.  Snpp.  GIO. 

Appralien. — Snrrogate  may  appoint  upon  bis  own  motion  or  upon  petition. 
Hatter  of  CDonohne  (1899),  44  App.  Div.  186.  60  N.  T.  Snpp.  690.  The  proTlalon 
of  L.  1901.  cb.  173.  requiring  the  connty  treasurer  to  act  as  appraiaer  in  certain 
oonntlea,  is  constltatlonal.  Matter  of  P^iller  (1901),  62  App.  DIt.  428,  71  N.  T. 
Sapp.  40.  The  time  of  appointment  of  an  appraiser  Is  in  the  discretion  of  the 
■nrrogate.    Matter  of  Weetnm  (1897),  152  N.  Y.  93,  46  N.  B.  316. 

Rate  comptroller  it  not  precluded  from  taking  proceedings  wbere  no  decree  was 
erer  entered,  by  the  tact  that  the  proper  anrrogate,  upon  tbe  basis  of  the  ezec- 
ntor's  affldavlt,  expressed  an  opinion  that  the  estate  was  not  taxable.  Matter  of 
Schmidt  (1B02).  39  Hisc.  77,  78  N.  Y.  Snpp.  789. 

Appointment  of  appnlser  in  Vew  Tork.— The  surrogate  of  tbe  county  of  New 
Torh,  when  appointing  an  appraiser  to  Hx  the  amount  of  the  transfer  tax  npon 
the  estate  of  tbe  decedent,  must  designate  one  of  tbe  appraisers  appointed  by  the 
■t&te  comptroller  under  this  section.  Matter  of  Sondhelm  (1902),  69  App.  DIt. 
B,  74  N.  T.  Snpp.  610. 

EcmoTal  of  appraisers. — The  state  comptroller  may  remove  transfer  tax  ap- 
prsiiers  pursuant  to  tbis  section  without  charges  or  a  hecirtng,  even  though  they 
we  veterans  or  firemen.  Pecqile  ex  rel.  McNeile  v.  Glynn  (1908).  128  App.  Dlv. 
267.  112  N.  Y.  Supp.  685. 

Transfer  tax  appraisers  appointed  by  the  State  Comptroller  for  the  various 
coantlee  may  be  removed  by  him  at  pleasure.  The  provisions  of  the  Civil  Service 
Lt«  limiting  tbe  power  of  removal  in  cases  of  exempt  firemen  or  veterans  do  not 
apply.    Rept.  of  Atty.  Oenl.  (191G)  8. 

iMtlon  cited  as  to  power  of  comptroller  to  appoint  tax  appraisers  and  transfer  tax 
•Mlilants.  MatUr  of  DueU  v.  Olynn  (1908),  191  N.  Y.  3B7,  84  N.  B.  282,  affg.  (1907), 
112  App.  Dlv.  314,  106  N.  Y.  Supp.  716. 

§  230.  FioceedingB  by  appralMr, — In  each  connty  in  which  the  office  of 
■ppnuser  is  not  salaried  the  county  treasurer  shall  act  as  appraiser.    The 
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surrogate,  either  upon  his  own  motion,  or  upon  the  application  of  any  in- 
terested person,  including  the  state  comptroller,  shall  by  order  direct  the 
person  or  one  of  the  persons  appointed  pursuant  to  section  tro  hundred 
and  twenty-nijie  of  this  article  in  the  counties  in  which  the  office  of  appraiser 
is  salaried,  and  in  other  counties,  the  county  treasurer,  to  fix  the  fair  market 
value  of  property  of  persons  whose  estates  shall  be  subject  to  the  payment 
of  any  tax  imposed  by  this  article. 

Every  such  appraiser  shall  forthwith  give  notice  by  mail  to  all  persons 
known  to  have  a  claim  or  interest  in  the  property  to  be  appraised,  includ- 
ing the  state  comptroller,  and  to  such  persons  as  the  surrogate  may  by  order 
direct,  of  the  time  and  place  when  he  will  appraise  such  property.  He  shall 
at  such  time  and  place  appraise  the  same  at  its  fair  market  value  as  herein 
prescribed;  and  for  that  purpose  the  said  appraiser  is  authorized  to  issne 
subpoenas  and  to  compel  the  attendance  of  witnesses  before  him  and  to 
take  the  evidence  of  such  witnesses  under  oath  concerning  such  property 
and  the  value  thereof;  and  he  shall  make  report  thereof  and  of  such  value 
in  writing,  to  the  said  surrogate,  together  with  the  depositions  of  the  wit- 
nesses examined,  and  such  other  facts  in  relation  thereto  and  to  said  mat- 
ter as  the  surrogate  may  order  or  require.  Every  appraiser,  except  in  the 
counties  in  which  the  office  of  appraiser  is  salaried,  for  which  provision  is 
hereinbefore  made,  shall  be  paid  by  the  state  comptroller  and  after  the 
audit  of  said  state  comptroller,  his  actual  and  necessary  traveling  expenses 
and  the  fees  paid  such  witnesses,  which  fees  shall  be  the  same  as  those  now 
paid  to  witnesses  subpoenaed  to  attend  in  courts  of  record,  payment  to  be 
made  ont  of  funds  in  the  hands  of  the  county  treasurer  of  the  proper 
county  on  account  of  the  tax  imposed  under  the  provisions  of  this  article. 

The  value  of  every  future  or  limited  estate,  income,  interest  or  annuity 
for  any  life  or  lives  in  beii^,  ^all  be  determined  by  the  rule,  method  and 
standard  of  mortality  and  value  employed  by  the  superintendent  of  insur- 
ance in  ascertaining  the  value  of  annuities  for  the  determination  of  liabiii- 
ties  of  life  insurance  companies,  except  that  the  rate  of  interest  for  making 
such  computation  shall  be  five  per  centum  per  annum. 

In  estimating  the  value  of  any  estate  or  interest  in  property,  to  the  bene- 
ficial enjoyment  or  possession  whereof  there  are  persons  or  corporations 
presently  entitled  thereto,  no  allowance  shall  be  made  on  account  of  any 
contingent  incumbrance  thereon,  nor  on  account  of  any  contingency  upon 
the  happening  of  which  the  estate  or  property  or  some  part  thereof  or 
interest  therein  might  be  abridged,  defeated  or  diminished ;  provided,  how- 
ever, that  in  the  event  of  such  incumbrance  taking  effect  as  an  actual  bur- 
den upon  the  interest  of  the  beneficiary,  or  in  the  event  of  the  abridgment, 
defeat  or  diminution  of  said  estate  or  property  or  interest  therein  as  afore- 
said, a  return  shall  be  made  to  the  person  properly  entitled  thereto  of  a 
■  proportionate  amount  of  such  tax  on  account  of  the  inenmbrance  when 
taking  effect,  or  so  much  as  will  reduce  the  same  to  the  amount  which  would 
have  been  assessed  on  account  of  the  actual  duration  or  extent  of  the  estate 
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or  interest  enjoyed.     Such  retnm  of  tax  shall  be  made  in  the  manner  pro- 
vided by  section  two  hundred  and  twenty-five  of  this  article. 

Where  any  property  shall,  after  the  passage  of  this  chapter,  be  trans- 
ferred subject  to  any  charge,  estate  or  interest,  determinable  by  the  death 
of  any  person,  or  at  any  period  ascertainable  only  by  reference  to  death, 
the  increase  accruing  to  any  person  or  corporation  upon  the  extinction  or 
determination  of  such  charge,  estate  or  interest,  shall  be  deemed  a  transfer 
of  property  taxable  under  the  provisions  of  this  article  in  the  same  manner 
as  though  the  person  or  corporation  beneficially  entitled  thereto  had  then 
acquired  such  increase  from  the  person  from  whom  the  title  to  their  re- 
spective estates  or  interest  is  derived. 

When  property  is  transferred  in  trust  or  otherwise,  and  the  rights,  in- 
terest or  estates  of  the  transferees  are  dependent  upon  contingencies  or 
conditions  whereby  they  may  be  wholly  or  in  part  created,  defeated,  ex- 
tended or  abridged,  a  tax  shall  be  imposed  upon  said  transfer  at  the  highest 
rate  which,  on  the  happening  of  any  of  the  said  contingencies  or  condi- 
tions, would  be  possible  under  the  provisions  of  this  article,  and  such  tax 
so  imposed  shall  be  due  and  payable  forthwith  by  the  executors  or  trustees 
OQt  of  the  property  transferred,  and  the  surrogate  shall  enter  a  temporary 
order  determining  the  amount  of  said  tax  in  accordance  with  this  provi- 
uon;  provided,  however,  that  on  the  happening  of  any  contingency  whereby 
the  said  property,  or  any  part  thereof,  is  transferred  to  a  person  or  cor- 
poration exempt  from  taxation  under  the  provisions  of  this  article,  or  to 
any  person  taxable  at  a  rate  less  than  the  rate  imposed  and  paid,  such  per- 
Bon  or  corporation  shall  be  entitled  to  a  return  of  so  much  of  the  tax  im- 
posed and  paid  as  is  the  difference  between  the  amount  paid  and  the 
amount  which  said  person  or  corporation  should  pay  under  the  provisions 
of  this  article ;  and  the  executor  or  trustee  of  each  estate,  or  the  legal  rep- 
resentative having  charge  of  the  trust  fund,  shall  immediately  upon  the 
happening  of  said  contingencies  or  conditions  apply  to  the  surrogate  of  the 
proper  county,  upon  a  verified  petition  setting  forth  all  the  facts,  and  giv- 
ing at  least  ten  days'  notice  by  mail  to  all  interested  persons  or  corpora- 
tions, tor  an  order  modifying  the  temporary  taxing  order  of  said  surrogate 
BO  as  to  provide  for  the  final  assessment  and  determination  of  the  tax  in 
««ordance  with  tiie  ultimate  transfer  or  devolution  of  said  property. 
Such  tetnm  of  overpayment  shall  be  made  in  the  manner  provided  by  sec- 
tion two  hundred  and  twenty-five  of  this  article. 

Estates  in  expectancy  which  are  contingent  or  defeasible  and  in  which 
proceedings  tor  the  determination  of  the  tax  have  not-been  taken  or  where 
the  taiation  thereof  has  been  held  in  abeyance,  shall  be  appraised  at  their 
tnll,  undiminished  value  when  the  persons  entitled  thereto  shall  come  into 
the  beneficial  enjoyment  or  possession  thereof,  without  diminution  for  or 
on  accomit  of  any  valuation  theretofore  made  of  the  particular  estates  for 
purposes  of  taxation,  upon  which  said  estates  in  expectancy  may  have  been 
limited. 
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Where  an  estate  for  life  or  for  years  can  be  divested  by  the  aet  or  omis- 
sioo  of  the  legatee  or  devisee  it  shall  be  taxed  aa  if  there  were  no  possibility 
of  such  divestii^. 

The  report  of  the  appraiser  shall  be  made  in  duplicate,  one  of  which  dn- 
plicates  shall  be  filed  in  the  office  of  the  sorrogate  and  the  other  in  the 
office  of  the  state  comptroller.  (Amended  by  L.  1911,  ck.  800,  and  L.  1916, 
ek.  550.) 

Sonne.— Fonner  Tax  L.  (I^  1S96,  ch.  90S)  f  !30,  as  amonded  bj  L.  1900,  ch.  6G8; 
L.  1901,  ch.  173,  renumbered  and  amended  bj  Li.  1905,  ch.  368;  orlglaaU7  reTtsad 
from  L.  1892,  cb.  399,  |  12,  wblcb  was  revised  from  L.  I8S5,  ch.  4S3,  f  13,  In  part, 
aa  amended  by  L.  1S89,  ch.  307.  The  section  as  amended  by  L.  1905,  cb.  368, 
Included  a  larso  part  of  |  230. 

The  amendment  of  oh.  >84,  L.  1SB7,  to  f  UO,  provided  that  estates  in  expect- 
ancy, contingent  or  beneficial,  shall  be  appraised  at  tbeir  lull  undiminished  ralne 
when  the  persons  entitled  thereto  shall  come  Into  beneficial  possession  or  enjor- 
ment,  without  deducting  the  vslue  of  the  particular  estate.  Also  that  la  estlmat- 
Jng  the  value  of  aay  estate  no  allowance  shall  be  made  In  respect  o(  any  con- 
tingency or  Incumbrance  thereon.  Also  that  where  property  Is  devised  In  trnst 
for  persons  In  auccesaton  liable  at  the  same  rate,  the  trustees  may  pay  out  of  the 
principal  of  the  trust  fund  or  property  the  taxes  to  which  tbe  particular  estates  and 
expectant  estates  may  be  respectively  liable. 

The  amendment  of  oh.  76,  L.  1899,  to  f  930,  provided  for  tbe  Immediate  taxa- 
tion of  all  estates,  and  that  In  contingent  estates  the  taxes  shall  be  paid  out  of 
tba  principal  of  the  trust  fund,  at  the  highest  rate  possible,  to  which,  upon  tb« 
happening  of  any  of  the  contlngenctea.  the  estate  might  be  liable.  This  provision 
was  held  constitutional  In  Matter  of  Vanderbllt  <190S),  172  N.  T,  69,  and  Hatter 
of  Brae,  Id.  609;  Matter  of  Huber  (1903),  86  App.  DIv.  i58,  S3  N.  Y.  Supp.  769; 
Matter  of  Tracy  (1903),  87  Id.  215,  83  N.  Y.  Supp.  1049,  reversed  on  another 
ground,  179  N.  Y.  601.  Tbe  full  tax  on  an  annuity  Is  payable  presently.  It  can- 
not be  annually  Imposed.  Id.  The  amendment  also  provided  that  all  estates 
upon  remainder  or  reversion,  which  vested  prior  to  June  30,  1886,  but  which  will 
not  come  Into  actual  possession  or  enjoyment  until  after  tbe  passage  of  the  amend- 
ment, shall  be  appraised  and  taxed  as  soon  as  tbe  person  or  corporation  comes 
into  actual  possession  or  enjoyment  tbereof.  Tble  provision  was  held  unconstitu- 
tional In  Matter  of  Pell  (1902).  171  N.  Y.  48,  revg.  {1901),  60  App.  Dlv.  288.  70 
N.  Y.  Supp.  196.  Tax  paid  under  such  unconstitutional  act  may  be  recovered 
with  interest.  Matter  of  O'Berry  (1904),  91  App.  Dlv.  3,  86  N.  Y.  Supp.  269,  aSd. 
179  N.  Y.  286. 

The  amendment  of  ch.  17S,  L.  1901,  to  |  930,  reanacted  the  provision  of  tbe 
amendment  of  1897,  which  had  been  omitted  by  the  amendment  of  1S99,  providing 
for  the  appraisal  of  contingent  estates  in  which  proceedings  bad  not  been  tahen 
or  where  tbe  taxation  bas  been  held  In  abeyance,  at  their  full  undiminished  value, 
when  the  persons  entitled  thereto  shall  come  Into  beneficial  possession  and  enjoy- 
ment thereof.  This  provision  was  held  not  retroactive,  and  if  retroactive,  uncon- 
stitutional In  Hatter  of  Meyer  (1903).  83  App.  Dlv.  381,  82  N.  Y.  Supp.  329. 

The  oonttitDtionallty  of  this  section  la  not  open  to  dlacuaalon  in  a  Surrogate's 
Court.    Matter  of  Wbltewright  (1916),  89  Misc.  97,  161  N.  Y.  Supp.  241. 

Appraisal  may  be  compelled. — Provlalons  of  this  section  requiring  a  snrrogata 
to  order  an  appraisal  of  estates  subject  to  a  transfer  tax  ara  mandatory  and  may 
be  compelled  by  mandamus  on  tbe  ralatlon  of  the  state  comptroller.  Matter  ot 
KelB^  V.  Church  (1906),  112  App.  Dlv.  408,  98  N.  Y.  Supp.  636. 

Votloe  ot  appraisal  should  be  mailed  to  all  persons  having  an  Interest,  Including 
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tlw  proper  offlcen  repreeeDtlng  tbe  people.  Matter  of  Astor  (1888),  fl  Dem.  402; 
Hatter  of  Bolton  (IWl).  36  Hlrc.  688,  72  N.  V.  Supp.  430. 

Notice  of  application  to  asseaa  a  transfer  tax  should  be  Klven  to  a  l^»tee,  derlsee 
or  distributee  upon  whose  Interest  a  tax  may  be  assesBed.  The  statute  does  not 
pracrltM  the  manner  in  which  notice  may  be  given  on  an  application  to  assess 
ktiuufer  tax.    Hatter  of  Whitewrlght  (1914),  87  Misc.  534,  161  N.  Y.  Snpp.  241. 

Where  an  affidavit  attached  to  a  transfer  tax  appraiser's  report  spedfleallr  alleKee 
that  notice  of  the  appraisal,  reqatred  by  statute,  was  duly  mailed  to  the  executor,  his 
denial  upon  Information  and  belief  that  he  received  notice  Is  not  sufficient  to 
eontrorert  said  allesatloti.    Matter  of  Hart  (1B17),  98  Misc.  615, 162  N.  Y.  Snpp.  71S. 

Froeeedlnrs  before  appraiser;  effeet  of  |  8S8  of  Code. — See  Matter  of  Qould  (1897), 
19  App.  DlT.  363,  46  N.  Y.  Snpp.  506;  modified  on  another  point  (1S98),  166  N.  Y. 
m,  61  N.  E.  287;  Matter  of  Bnindage  (1S9S),  31  App.  Dlv.  348,  62  N.  Y.  Snpp.  382. 

A  transfer  tax  appraiser  has  Jurisdiction  In  the  first  Instahce  to  determine 
whether  certain  corporate  stock  constitutes  a  part  of  the  estate  to  be  appraised,  and 
nch  determination  must  necessarily  precede  the  valnatlon  of  said  stock  for  the 
pnrpoeee  of  the  transfer  tax.  The  Jurisdiction  of  tbe  appraiser  is  not,  however, 
eiclnelTe,  and  on  appeal  from  tbe  order  entered  on  his  report  the  surrogate  has 
power  to  decide  every  question  that  may  be  raised  In  a  proceeding  under  tbe  statute. 
Hatter  of  Bamee  (1913),  S3  Misc.  272,  144  N.  Y.  Snpp.  794. 

Kildenee. — A  proceeding  before  an  appraiser  designated  under  tbe  Transfer  Tax 
Ut  la  an  inquisition  rather  than  a  trial  at  law,  and  common  law  rules  of  evidence 
cannot  in  strictness  apply  to  sncb  an  inquisition  which  requires  only  that  sub- 
Mantlal  JusUce  be  done.    Matter  of  Martin  (1916),  94  Misc.  81,  167  N.  Y.  Snpp.  474. 

The  statute  gives  the  appraiser  In  a  transfer  tax  proceeding  considerable  latitude 
concerning  the  evidence  he  shall  accept  as  to  values;  the  title  of  "appraiser"  car- 
ries with  it  the  significance  that  he  is  to  be  the  judge  of  the  nature  of  tbe  evidence 
be  ma;  desire  submitted  to  him  on  the  question  of  valuation  In  cases  &lrly  treated 
br  him.  Matter  of  Gilbert  (1916),  96  Misc.  401,  160  N.  Y.  Supp.  213;  (1917),  176 
AlV.  Dlv.  850.  163  N.  Y.  Supp.  974. 

The  surrogate  may  issne  a  commission  to  take  testimony  for  use  before  aa 
mralaer.  Hatter  of  Wallace  (1902),  71  App.  Dlv.  284,  76  N.  Y.  Supp.  838.  Or  may 
■ppofnt  a  refnee  to  determine  reeidmce.  Hatter  of  Bishop  (1906),  111  App.  Dlv. 
MG,  97  N.  Y.  Supp.  298. 

Sity  to  appe«i^-It  Is  tbe  duty  of  a  legatee  corporation  claiming  exemption  from 
a  transfer  tax  to  appear  before  the  appraiser,  and  the  burden  is  upon  it  to 
prodnoe  evidence  to  show  that  it  is  entitled  to  tbe  exemption.  Wher^  It  fails  to 
appear,  after  having  been  served  with  notice  of  the  hearing,  tbe  appraiser  has 
inrtsdietton  of  the  proceeding,  and  may  properly  determine  tbe  tax  payable  upon 
the  legacy.  The  petition  of  a  corporation  to  a  Surrogate's  Court  for  an  order  modi- 
Iflng  a  prior  order  by  striking  therefrom  a  transfer  tax  assessment  made  against 
it,  which  falls  to  allege  fraud,  newly-discovered  evidence  or  clerical  error,  but  bases 
Its  claim  for  relief  upon  the  ground  that  It  la  exempt  by  law  from  a  transfer 
tax,  and  that  through  an  oversight  in  not  bringing  the  matter  to  tbe  attention  of 
Its  attorneys  no  appearance  was  entered  or  affidavit  of  exemption  filed  on  its 
behalf  on  the  appraisal  of  the  estate,  Is  addressed  to  the  Judicial  discretion  of  the 
nirrogate,  and  bis  determination  should  not  be  disturbed  on  appeal.  Matter  of 
Townaend  (1S16),  216  N.  Y.  442,  109  N.  E.  660.  rerg.  (1912),  163  App.  Dlv.  86.  138 
N.  Y.  Snpp.  191. 

Clear  proof  of  the  anonnt  of  property  passing  nnder  the  will  or  by  transfers 
made  before  death  and  in  contemplation  thereof  should  be  produced.  A  person 
useeeed  who  refuses  to  answer  material  questions  does  not  forfeit  his  right  to 
■lave  the  assessment  reduced  under  |  36.  He  should  be  compelled  to  answer  by 
conlODpt  proceedings.    Matter  of  Kninedy  (1906),  113  App.  Dlv.  4,  99  N.  Y.  72. 
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Appraiser  bavad  by  proof  of  ralne. — In  assessing  the  value  of  property  for  the 
purpose  of  the  transfer  tax  the  appraiser  Is  bound  by  the  proof  of  value  before  him 
and  may  not  assess  property  at  a  higher  rate  than  the  proof  Justlflea  because  It 
has  been  done  In  other  cases.  Matter  of  Wlllmer  (1911),  75  Mtac.  82,  134  N.  T. 
Supp.  686,  aftd.  (1912),  153  App.  Dlv.  S04,  13S  N.  Y.  Supp.  S49. 

Where  the  decedent  at  the  time  of  his  death  was  the  owner  of  a  prlntlni;  plant, 
an  unverified  statement  made  from  his  books  Is  not  competent  evidence  of  the  value 
of  the  plant  and  should  Dot  be  accepted  an  a  basis  of  valne  for  the  purpose  of 
fixing  a  transfer  tai.    Matter  of  Reed  (1916),  SS  Misc.  102,  162  N.  Y.  Supp.  412. 

Aioertalnment  of  "clear  market  valae." — Under  the  provisions  of  this  section, 
that  a  transfer  tax  shall  be  Imposed  upon  the  clear  market  value  of  property 
transferred  by  will  or  the  Intestate  laws,  the  "dear  market  value"  of  the  property 
of  a  decedent  must  be  ascertained  as  of  the  date  of  his  death,  when  the  transfer  takes 
effect,  without  any  deduction  of  Inheritance  taxes  Imposed  by  other  states  upon  the 
succession  to  shares  of  stock  of  corporations  organized  therein.  Matter  of  Penfold 
(1913),  81  Mlac.  B98.  142  N.  Y,  Supp.  678. 

The  statute  Intends  that  the  tax  so  far  as  possible  shall  be  based  not  upon  the 
value  of  the  property  Itself  but  upon  the  value  of  the  right  of  succession.  While 
In  determining  the  value  of  the  right  of  succession  to  a  life  estate  the  statnts 
authorizes  a  calculation  based  upon  the  tables  of  mortality,  the  tables  are  not 
applicable  where  the  duration  of  the  estate  can  be  ascertained  with  certainty,  aa 
where  the  life  beneficiary  dies  before  the  tax  le  assessed.  Matter  of  White  (1912), 
149  App.  Dlv.  428.  134  N.  Y.  Supp.  281,  revd.  on  other  grounds  (1913).  208  N.  Y. 
64,  101  N.  E.  7B3,  4S  L.  R.  A.  (N.  8.)  714. 

Bails  of  taxation  is  the  value  of  the  estate  at  the  time  of  the  transfer  of  title. 
Matter  of  Davis  (1896),  149  N.  Y.  G3S,  44  N.  K.  1S5,  alfg.  (1S95),  91  Hun  63.  36  N.  Y. 
Supp.  822;  Matter  of  Sloane  (1897),  1E4  N.  Y.  109.  47  N.  E.  978.  a(tg.  (1897),  IB 
App.  Div.  411,  46  N.  T.  Supp.  264. 

The  rules  of  valuation  for  taxation  under  sections  220.  221,  221-a  and  230  may  be 
generally  stated  as  follows:  (1)  When  the  fair  market  value,  at  the  date  of  the 
transferror's  death,  of  the  property  which  will  ultimately  go  to  the  remalndermoi 
is  ascertained  to  any  extent  by  any  known  method  of  computation,  the  tax  la 
imposed  under  section  230  at  the  highest  rate,  and  the  provisions  of  section  222 
do  not  apply  to  a  case  thus  presented.  (2)  The  value  of  the  interest  of  the  legatee 
presently  entitled  to  receive  the  money  must  be  estimated  for  taxation  u>tthout 
deduction  on  account  of  any  conttnt/ency  which  might  defeat  it,  although  the 
present  Interest  may  be  exempt  from  taxation,  no  exception  to  the  rule  for  that 
reason  being  stated  in  the  statute.  (3)  When  the  transfer  or  possible  reverter 
to  the  heirs  which  defeats  or  ellmits  the  possession  or  right  of  possessloti  of  those 
presently  entitled  thereto  Is  subject  to  a  contingency  so  remote  that  it  cannot  be 
measured  by  lives  or  years  or  any  definite  rule,  Its  fair  market  value  cannot  be 
ascertained.  It  will,  therefore,  be  ascrtalned  and  the  tax  thereon  will  "accrue 
and  become  payable  only  when  the  persons  beneficially  entitled  thereto  shall  come 
Into  actual  possession  and  enjoyment  thereof."  Matter  of  Terry  (1916).  218  N.  Y. 
218,  112  N.  B.  931.  See  also  Matter  of  Sellgmann  (1916),  219  N.  T.  656.  114  N.  E. 
853.  explaining  above  decision. 

Where  the  state  eomptroller  Is  diisattilled  with  the  vslue  of  an  estate  as'  givoi 
In  affidavits  submitted  to  a  transfer  tax  appraiser  on  behalf  of  the  state,  he  should 
either  examine  the  affiant  as  to  the  basis  of  hts  valuation  or  submit  an  appraisal 
by  some  one  possessing  the  necessary  qnallflcatlons  therefor.  Matter  of  Oale 
(1914),  83  Misc.  686.  14E  N.  Y.  Supp.  301. 

Appraisal  of  leonritles. — L.  ISSl,  ch.  34,  |  1  (now  Decedent  Estate  Law,  f  122), 
provides  that  In  appraising  stocks,  bonds,  or  securities  an  appraiser  "shall  value 
all  such  property,  stocks,  bonds,  or  securities  as  are  coatomarlly  boasht  or  sold  In 
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open  markets  In  tbe  city  at  New  York  or  elsewhere,  for  the  day  on  which  such 
qipralsal  or  report  may  be  required  by  ascertaining  the  range  of  the  market  and 
tlie  average  of  prices  as  then  found  running  through  a  reasonable  period  of  time." 
Tbree  monthB  was  held  aufflclent  In  Matter  of  Crary  (1900),  31  Misc.  72,  64  N.  Y. 
Sapp.  &S6.  Valuation  may  be  based  on  sales  at  tbe  New  York  stock  ezcbange,  and 
where  no  sales  are  made,  value  may  be  determined  from  tbe  best  Information  ob- 
tainable. Matter  of  Gould  (18ST),  19  App.  DIt.  3EZ,  46  N.  Y.  Supp.  506,  mod. 
tlS9S),  156  N.  y.  423,  51  ti.  B.  287.  Wbere  there  la  no  market  value  for  stock,  tbe 
actual  Talue  must  be  taken  until  the  contrary  tH  sbown.  Matter  of  Brandretb 
f»99),  2S  MlBC.  468,  59  N.  Y.  Bupp.  1092,  rerd.  (IBOl),  68  App.  Dlv.  676,  6B  N.  Y. 
Sapp.  14S,  reTd.  (1902),  169  N.  Y.  437,  62  N,  E.  663.  68  U  R.  A.  148.  Where 
tbe  Bharee  of  a  Joint-stock  association  are  not  listed  or  sold  In  tbe  open  market, 
its  realty  may  be  considered  In  appraising  the  sbaree.  Matter  of  Jones  (1902), 
172  N.  ¥.  676.  66  ti.  E.  670,  60  L.  R.  A.  476,  revg.  (1902),  69  App.  Dlv.  237,  74 
N.  ¥.  Supp.  702.  Where  a  stock  1b  Inactive,  evidence  may  be  Introduced  of  sales 
made  In  tbe  regular  course  of  bnslneae,  even  though  not  made  on  the  exchanges. 
Hatter  of  Proctor  (1903),  41  Misc.  79,  S3  N.  Y.  Supp.  643.  See  also  Matter  of 
Smith  (1902),  71  App.  Dlv.  602,  76  N.  Y.  Supp.  186.  Appraisal  of  Inactive  stock. 
See  Matter  of  Proctor  (1903),  41  Misc.  79,  83  N.  Y.  Supp.  643.  In  ascertaining 
the  market  value  of  stock  the  amount  of  tbe  stock,  the  market  for  It  and  whetber  a 
large  block  can  be  sold  are  elements  to  be  considered  In  Sxlng  Its  value.  Wbere 
the  ^parent  book  value  of  stock  after  deducting  the  "water"  ts  about  par,  and 
the  highest  price  it  has  sold  for  is  seventy  dollars  per  share,  and  there  la  no  real 
market  tor  any  large  amount  of  tbe  stock,  although  it  might  be  sold  In  blocks  of 
100  or  200  sbares  at  sixty  dollars  per  share,  a  valuation  of  ninety  dollars  per  shara 
Ii  excessive.    Matter  of  Chappell  (1912),  lEl  App.  Dlv.  774,  136  N.  Y.  Supp.  271. 

In  aacertaining  for  the  purpose  of  a  transfer  tax  the  value  of  corporate  stock 
not  custonuu-ily  bought  and  sold  In  open  market,  tbe  reserve  maintained  against 
possible  toBs  by  theft,  smoke,  etc.,  should  not  be  deducted,  as  such  reserve  may  be 
lor  contingencies  which  may  never  happen;  and  wbere  no  evidence  is  submitted  to 
Bhow  that  the  corporation  had  ever  lost  any  of  such  reserve  any  deduction  therefor 
U  properly  refused.    Matter  of  Moor«  (1916),  97  Misc.  238,  161  N.  Y.  Supp.  142. 

In  arriving  at  tbe  value  of  an  unlisted  stock,  direct  evidence  ol  sales  at  or 
about  the  time  of  death  will  outweigh  an  unverified  report  of  an  investors' 
agency  based  npon  ofFers  claimed  to  have  been  made  by  various  unnamed  brokers, 
ud  upon  qaotatlona  in  a  financial  publication,  nothing  being  shown  as  to  the 
weight  to  be  given  such  pabllctlon.  Matter  of  Newman  (1916),  91  Misc.  200,  154 
N.  Y.  Supp.  1107.  Where  It  Is  conceded  that  the  affldavlt  of  the  administrator 
In  a  transfer  tax  proceeding  Inadvertently  misstated  tbe  market  value  of  certain 
itock  belonging  to  tbe  estate,  and  that  following  the  report  of  the  appraiser  based 
on  such  statement  the  tax  was  asseased  as  If  the  stock  was  of  its  fair  market 
nine  instead  of  its  true  value,  the  error  may  be  corrected  even  after  the  lapse  of 
two  years  from  the  making  of  tbe  order  assessing  tbe  tax.  Matter  of  Boyle  (1915), 
K  UlK.  143,  166  N.  Y.  Supp.  173.  ValuaUon  of  shares  of  stock,  evidence,  see 
Hatter  of  McMullen  (1916),  92  Misc.  637,  167  N.  Y.  Supp.  656. 

lota  directed  to  be  oanoeled  should  be  appraised  at  their  fair  market  value. 
Morgan  v.  Warner  (1899),  46  App.  Dlv.  424,  60  N.  Y.  Supp.  963,  aHd.  (1900),  162  N. 
T.  612,  57  N.  E.  1118. 

bedvotlun*  allowable. — See  casee  under  i  220.  Funeral  expenses.  Matter  of 
HlUward  (1894),  6  Misc.  425,  27  N.  Y.  Supp.  286;  Matter  of  Edgerton  (1898),  36 
App.  DW.  126,  54  N.  Y.  Supp.  700.  affd.  (1899),  158  N.  V.  671.  62  N.  B.  1124.  Burial 
lot  Hatter  of  Lias  (1899)  39  Misc.  123,  78  N.  Y.  Supp.  969.  Commissions  of  tnis- 
t*tt  and  executors,  including  commisslonB   are  a  trust   fund.    Hatter  of  Gihon 

H»2).  189  N.  Y.  443,  62  N.  E.  561,  sffg.  (1901),  64  App.  Dlv.  604,  68  N.  Y.  Supp.  881; 
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Hatter  of  Silllman  (1903),  79  App.  DIt.  98,  SO  N.  Y.  Supp.  336.  affd.  (1903),  17B  N.  T. 
G13,  67  N.  E.  1090;  Matter  of  Van  Pelt  (1909),  63  MIbc.  616, 118  N.  T.  Supp.  666;  Mat- 
ter ot  QoodwlD  (1916),  96  MiM.  461,  169  N.  Y.  Snpp.  111.  Expenses  of  admlnls- 
tnitton,  or  II  uncertain  maj  be  estimated.  Matter  of  Qould  (1S97),  19  App.  DIt. 
3G2,  46  N.  Y.  Snpp.  698,  mod.  (189S),  1G6  N.  ¥.  423.  61  N.  B.  IST;  Matter  of  Weet- 
burn  (1897).  1B2  N.  Y.  93,  46  N.  B.  316;  Matter  of  Olhon  (1902),  169  N.  Y.  443,  62 
N.  E.  56;  Matter  of  Gtranfleld  (1913),  79  Misc.  374,  140  N.  Y.  Snpp.  922.  Legal  dis- 
bursements and  costs  of  action  by  execaton.  Matter  ot  Thomas  (1902),  39  Misc. 
223,  79  N.  Y.  Supp.  671;  Matter  Of  Maresl  (1902).  74  App.  DIt.  76,  77  N.  Y.  Supp. 
1132;  Matter  of  Reed  (1916),  98  Misc.  102,  162  N.  Y.  Supp.  412;  Matter  ot  Klrtland 
(1916),  94  Mlac.  G8,  167  N.  Y.  Supp.  378.  Commissions  ot  foreign  execntors  should 
be  apportioned.  Matter  of  Kenaedr  (1897),  20  Misc.  631,  46  N.  T.  Supp.  906;  Matter 
of  Klrtland  (1916).  94  Misc.  58,  167  N.  Y.  Supp.  412.  Taxes.  Matter  ot  Brundage 
(1898),  31  App.  DlT.  348,  62  N.  Y.  Supp.  362;  Matter  ot  Uss  (1899),  39  Misc.  123, 
7S  N.  Y.  Supp.  969.  Worthless  accounts.  Matter  ot  Manning  (1902),  169  N.  Y. 
449,  62  N.  E.  666,  aSg.  (1901),  69  App.  DIt.  624,  79  N.  Y.  Supp.  1139.  Upon 
the  appraisal  of  the  estate  of  a  nonresident  member  of  a  Ann  haTing  a  manu- 
facturing branch  In  New  York  and  a  sales  department  In  another  state,  debts 
due  New  York  creditors  are  to  be  deducted  from  the  New  York  asseta.  Mat- 
ter of  Kins  (1902),  71  App.  DIt.  681,  76  N.  Y.  Supp.  220,  affd.  (1902),  172 
N.  Y.  616,  64  N.  E.  1122.  Bee  also  Matter  of  Burden  (1906),  47  Misc.  329. 
9S  N.  Y.  Supp.  972.  In  appraising  a  remainder,  the  Talue  of  the  particular 
estate  Is  to  be  deducted  from  the  principal  of  the  fund.  Matter  of  Sloane  (1897), 
164  N.  Y.  109,  47  N.  E.  978.  aftg.  (1897),  19  App.  DIt.  411,  46  N.  Y.  Supp.  284. 
The  amount  paid  for  an  annuity  and  not  Its  Talue  as  computed  by  the  supwln- 
tendent  of  Insurance  Is  to  be  deducted  In  ascertaining  the  Talue  of  an  estate. 
Matter  ot  Hutchinson  (1906),  lOG  App.  DIt.  487,  94  N.  Y.  Supp.  3G4.  Where  the 
articles  spedfled  In  aubd.  3  of  |  2713  ot  the  Code  do  not  exist,  their  Talue  should 
not  be  deducted.  Matter  ot  Ubolt  (1906),  102  App.  DIt.  29,  92  N.  Y.  Supp.  117B. 
Where  a  nlle  dies  Intestate,  her  husband's  right  ot  curtesy  In  her  real  estate 
should  be  deducted.  Matter  of  Starbuck  (1909),  63  Misc.  166,  116  N.  Y.  Supp. 
1030,  attd.  (1910),  137  App.  DIt.  866,  132  N.  Y.  Supp.  684,  affd.  (1911),  201  N.  Y. 
G31,  94  N.  E.  1098.  A  commission  tor  the  sale  of  real  estate  where  the  necessity 
for  the  sale  is  clear,  la  a  proper  expense  and  will  be  Included  In  tbe  expenses  of 
administration  upon  the  appraisal  ot  the  estate  for  the  Transfer  Tax.  Matter  of 
Rothschild  (1909),  63  Misc.  616,  118  N.  Y.  Supp.  664. 

In  ascertaining  the  taxable  value  ot  a  decedent's  undlTlded  interest  in  mortgaged 
premises  a  deduction  from  the  gross  Talue  ot  such  Interest  may  properly  be  made 
for  the  probable  expenses  consequent  upon  a  possible  sale  under  a  Judgment  in  par- 
tltion  or  foreclosure.  Matter  ot  Qlbert  (1916),  96  Misc.  401,  160  N.  Y.  Supp.  213; 
(1917),  176  App.  DlT.  860,  163  N.  Y.  Supp.  974. 

A  transfer  tax  appraiser  should  moke  a  deduction  In  valuing  an  undlTlded 
fractional  Interest  in  real  property  because  of  the  diminution  of  Talue  which 
results  from  tbe  tact  that  It  Is  an  undivided  fractional  interest  only.  This  deduc- 
tion is  due  In  part  to  cover  the  expenses  Incident  to  a  partition  action,  but  is  chieflr 
due  to  the  tact  that  the  owner,  especially  If  It  be  a  minority  Interest  only,  cannot 
control  it  but  holds  it  practically  at  tbe  mercy  ot  the  owners  ot  the  other  Intereets. 
Matter  ot  Glbert  (1917),  176  App.  DIt.  860,  163  N.  Y.  Supp.  974. 

SedDotlons  not  allowable. — See  cases  under  i  220.  Expense  ot  unnecessary  action 
or  will  contest.  Matter  of  Thrall  (1898).  30  App.  DIt.  271.  61  N.  Y.  Supp.  G9G, 
mod.  (1898),  167  N.  Y.  46,  51  N.  B.  411;  Matter  of  Westum  (1897),  162  N.  Y.  93, 
46  N.  E.  316.  Money  paid  to  withdraw  objections  to  will.  Matter  of  Marks 
(1903).  40  Misc.  507,  82  N.  Y.  Supp.  803.  The  war  revenue  tax  under  United 
States  act  ot  1898.    Matter  of  Olbon  (1902),  169  N.  Y.  443,  62  N.  B.  661.    Taxes 
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not  a  lien.  Matter  of  Haresl  (190S),  74  App.  DIt.  76,  TT  N.  Y.  Supp.  1132. 
Lteuy  tax  paid  elsewhere.  Matter  of  Kennedy  (1S97),  20  Mltic.  B31,  46  N.  Y. 
Sdpp.  946.  Mortgage  debta.  Matter  of  Berry  (1898),  23  Misc.  230,  61  N.  ¥.  Supp. 
mi;  Matter  of  Do  Qraff  (18BS),  24  MiflC.  147,  63  N.  T.  Supp.  691;  Matter  of 
Sutton  (1896),  3  App.  Dlv.  208,  38  N.  Y.  Supp.  277,  aSd.  (1896),  149  N.  Y.  618, 
U  N.  E.  1128;  Matter  of  Urlngaton  (1896),  1  App,  DIt.  668,  37  N.  Y.  Supp.  463; 
Hatter  of  Murphy  (1898),  32  App.  DIt.  627,  63  N.  Y.  Supp.  1110,  alfd.  (1898),  1E7 
N.  Y.  679.  Gl  N.  E.  1092;  Matt«r  of  M&reel  (1902),  74  App.  DIt.  76.  77  N.  Y.  Supp. 
1132.  Repairs  to  real  estate.  Matter  of  McNeil,  N.  Y.  L.  J.,  June  21,  1902.  Where 
the  time  to  present  a  claim  has  expired  and  creditor  testiflee  that  be  does  not 
Intend  to  enforce  Ita  payment,  the  appraiser  la  Justlfled  In  refnelng  to  allow  It  aa  a 
deduction.  Hatter  of  Schwartz,  N.  Y.  L.  J.,  February  IT,  1903.  Executor's  com- 
mlnlouB  (Ml  sale  of  real  estate  where  power  has  not  been  exercised.  Matter  of 
Steele  (1916),  98  Misc.  180,  162  ti.  Y.  Supp.  718.  Expense  of  conTerUng  Into  cash 
testator'a  real  estate,  aa  to  wblch  the  executon  had  merely  a  discretionary  power 
ol  Bale.  Matter  of  ElUng  (1912),  78  Misc.  692,  140  N.  Y.  Supp.  238.  The  amount 
paid  from  legacies  tn  consldsratlon  of  the  withdrawal  of  objections  to  a  will. 
Hatter  of  Reed  (1916),  08  Misc.  102,  162  N.  Y.  Supp.  412.  Transfer  taxes  Imposed 
by  other  states.  Hatter  of  Penfold  (1916)  216  N.  Y.  171,  110  N.  E.  499,  afCg.  (1915). 
1(8  App.  DlT.  948,  163  N.  Y.  Supp.  1131. 

Where  the  personal  estate  of  a  non-resident  decedent  within  this  state  Is  suf- 
ItclMit  to  meet  the  expenses  of  administration  they  ehould  not.  In  a  transfer  tax 
proceeding,  be  deducted  from  the  real  property  In  this  state  of  which  sbe  died 
Miied.    Matter  of  Steele  (1916),  98  Misc.  180.  162  N.  Y.  Supp.  718. 

Blipnted  elalm. — The  amount  actually  recetTed  upon  an  advantageous  compro- 
miae  Is  the  bssls  tor  appraisal  and  not  Its  face  Talue.  Matter  of  Thomas  (1902), 
»  Hlsc.  223,  79  N.  Y.  671. 

BucTTation  of  elalmi  In  litigation. — In  fixing  the  amount  of  the  transfer  tax, 
a  claim  in  taTor  of  the  estate  which  is  stilt  In  litigation  should  be  excluded  from 
the  assessment  and  reserTed  for  future  appraisement  If  It  le  Anally  collected. 
The  amount  of  a  mortgage  on  real  property  owned  by  the  testator  should  be 
deducted  In  determining  the  Talue  of  such  property  for  the  purpoee  of  the  tax. 
Hatter  of  Skinner  (1906),  106  App.  DIr.  217,  94  N.  Y,  Snpp.  144. 

Value  of  good-wlU;  how  ascertained. — In  ascertaining  the  value  ot  the  good-will 
of  a  business  for  the  purpose  of  the  law  relating  to  taxable  transfers,  the  proper 
method  Is  to  multiply  tbe  net  earnings  for  a  single  year  by  a  certain  number  of 
yean,  the  number  depending  upon  the  nature  ot  the  business.  Matter  of  Keahon 
(19DS),  60  Misc.  608,  113  N.  Y.  Supp.  926. 

The  good  win  of  "Tiffany  A  Co.,"  whlc^  has  been  established  in  buslneee  In 
the  city  of  New  York  for  more  than  sixty  years,  la  for  tbe  purinsee  of  a  tranafer 
tax  worth  ten  years'  purchase  of  the  annual  net  proflta,  and  a  finding  of  the  ap- 
praiser upon  such  basis  of  Talnatlon  Is  not  so  manifestly  incorrect  as  to  warrant 
the  courts  In  modifying  or  reJecUng  it.  Matter  of  Hcwre  (1916),  97  Misc.  238,  161 
a.  Y.  Supp.  142. 

In  a  proceeding  to  fix  tbe  cash  Tahie  of  ebares  of  stock  of  a  corporation,  property 
ot  the  decedent,  tbe  transfer  of  which  is  subject  to  a  tax  under  tbe  Transfsr 
Tax  Law,  it  appeared  that  the  president  and  the  decedent,  tbe  Tice-presldent  and 
treasurer  of  tbe  corporation  who  owned  the  bulk  ot  the  etock  of  the  corporation, 
filled  to  draw  salaries  commensurate  with  the  eerrlcee  rendered  by  them,  and  per- 
niltted  tbe  difference  between  what  they  earned  and  what  they  recetTed  to  accumu- 
late as  profits.  In  appraising  the  Talue  ot  the  good-will  In  fixing  tbe  Talue  of  tbe 
■hares  of  stock,  the  appraiser  treated  this  dIfterMice  as  profit.  It  was  fteld,  that  a 
fair  deduction  from  these  apparent  profits  of  an  amount  as  a  salary  for  services 
rendered  is  Justified  In  arriTlng  at  the  value  of  the  good-wlll  ot  the  business  and 
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abould  have  be«n  allowed,  and  the  report  should  be  remitted  to  the  appraiser  for 
correction  In  this  respect.    Hatter  of  Rooa  (1915),  90  Misc.  521. 154  N.  Y,  Snpp.  939. 

Dlviiion  of  taxable  and  non-tazable  leevritiea. — Where  certain  portions  ol  an 
estate  are  InTOsted  In  secnrltiea  exempt  from  taxation  and  some  of  the  legatees 
are  liable  to  taxation  and  some  are  not,  each  legatee  should  be  charged  with  the 
same  proportionate  amount  of  taxable  and  non-t&xable  securities.  People  ex  reL 
Andrews  t.  Cameron  (1910),  140  App.  DiT.  76,  124  N.  Y.  Supp.  949,  affd.  (1911), 
200  N.  Y.  685,  S4  N.  B.  109T. 

Separate  eiemptiont. — Where  an  estate  in  the  remainder  of  testator's  real  estate 
is  devised  to  his  sister  .and  two  niecee  each  of  the  deTlsees  Is  entitled  to  a  sepaiat* 
exemption  in  a  proceeding  to  assess  the  transfer  tax,  and  each  of  said  Interests  Is 
of  equal  ralue  in  assessing  the  tax.  Matter  of  Sullivan  (1910),  94  Misc.  529,  159  N. 
Y.  Supp.  810. 

In  asKising  the  value  of  the  life  e«tate  upon  which  a  transfer  tax  is  sought  to 
be  Imposed  under  this  section,  it  Is  the  undiminished  value  of  the  trust  fund  that 
mast  be. taken  into  consideration  and  not  the  value  of  the  remainder  as  found  by 
the  transfer  tax  appraiser.  Matter  ot  WbltewrlghL  (1915),  89  Mlae.  97,  151  N.  Y. 
Supp.  241. 

Tax  of  life  interect  la  Ineome  of  tmit  fund;  when  remainders  should  be  sepa* 
rateljr  taxed.    Hatter  of  Hogg  (1913),  150  App.  Dlv.  301,  141  N.  Y.  Supp.  119. 

Talne  of  widow's  dower. — ^Where,  after  a  devlee  of  certain  real  estate  to  a  etrangeor 
to  the  blood,  testator  devised  and  beqaeathed  to  his  wife  all  the  rest,  residue  and 
remainder  of  his  property,  both  real  and  personal.  In  fee  simple  absolute  forever, 
and  with  no  express  declaration  that  such  provtsion  was  to  be  in  lieu  of  dower,  on 
the  appraisal  of  the  estate  for  the  purposes  of  a  transfer  tax  the  value  of  the 
widow's  dower  In  all  the  real  estate  of  which  testator  died  seised  should  be  fixed 
and  deducted.    Matter  of  Church  (1913),  80  Misc.  447,  142  N.  Y.  Supp.  284. 

Where  the  personal  property  of  a  testator  Is  ample  to  set  up  a  trust  fund  for  the 
benefit  of  his  son,  his  widow,  to  whom  was  devised  all  of  testator's  real  estate 
subject  to  the  executors'  power  of  sale  which  has  not  been  exercised.  Is  entitled  in  a 
transfer  tax  proceeding  to  have  the  value  of  her  dower  deducted  from  the  ap- 
praised value  of  the  real  estate,  testator  indicating  no  Intention  to  deprive  her  of 
dower.    Matter  of  Browning  (1910),  95  Misc.  469.  158  N.  Y.  Supp.  OEB. 

Taxation  of  contingent  estates  In  remainder. — By  the  statute  relating  to  and 
regulating  transfer  taxes  upon  the  estates  of  decedents  a  tax  Is  Imposed  on  sll 
transfers  Immediately  upon  the  death  of  the  transferror  regardless  of  the  fact  that 
particular  transfers  may  be  of  contingent  estates  In  remainder,  which  may  not 
ultimately  be  taxed  at  all.  This  provision  Is  not  itlfected  by  the  change  In  the  defi- 
nition of  the  words  "estate"  and  "property,"  made  by  section  i  of  chapter  706  of 
the  Laws  of  1910.  The  statute  Is  not  open  to  objection  on  constitutional  grounds. 
Matter  of  Zborowskl  (1914),  213  N.  Y.  109.  107  N,  E.  44. 

Where,  by  the  terms  of  a  will.  It  Is  possible  that  it  all  the  children  of  the 
testator  named  as  remaindermen  should  die  without  issue  at  the  same  time,  as  in  a 
single  catastrophe,  the  property  would  go  to  contingent  remaindermen  whose 
estates  would  be  taxable  at  five  per  cent,  the  transfer  tax  should  be  osseesed  at 
the  higher  percentage,  although  the  possibility  of  the  contingent  remaindermen 
taking  Is  extremely  remote,  for  the  statute  Is  imperative  In  requiring  remainders 
to  be  taxed  at  the  highest  rate  for  any  possible  succession  that  may  occur  In  any 
contingency.  Matter  of  Hutton  (1917).  170  App.  Dlv.  217,  162  N.  Y.  Supp.  972, 
affd.   (1917),  220  N.  Y.  573,  110  N.  E.  1053. 

Where  the  testator  limited  certain  contingent  remainders  In  the  clause  creating 
one  of  the  trust  funds,  an  aaaessment  of  a  transfer  tax  upon  said  fund  should  not 
be  suspended  merely  because  the  testator  gives  to  the  trustees  a  discretionary  power 
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to  advance  a  portion  of  the  principal  of  the  fund,  tree  of  the  trust,  to  a  benflclar? 
In  order  to  enable  blm  to  start  In  buglnera,  for  section  230  of  the  Tax  Law,  as 
•mended,  reqnlrea  contingent  remainders  to  be  presentlir  taxed  as  of  the  death  of 
the  testator  at  the  greatest  rate  tor  which  ther  may  be  taxed  In  any  contingency, 
with  a  right  of  rebate  In  case  the  remainder  shall  finally  Test  In  a  party  tn  whose 
hands  It  should  he  taxed  at  a  lesser  rate.  Matter  of  Blun  (1916),  ITS  App.  DIt.. 
189,  160  N.  T.  Supp.  731. 

Under  the  provision  of  section  230  of  the  Tax  Law  that  where  property  Is  trans* 
hrred  In  tmst  and  the  Interests  of  the  transferees  are  dependent  upon  contingencies 
wherriiy  they  may  he  defeated  the  tax  shall  be  Imposed  upon  such  transfer  at  the 
hlEbest  rate,  subject  to  return  on  the  happening  of  a  contingency  whereby  the 
property  comes  to  a  person  exonpt  from  the  tax,  the  one-half  of  the  remainder 
aol  subject  to  appointment  Is  forthwith  taxable.  Matter  of  Neher  (1910),  96 
Use.  68,  168  N.  Y.  Supp.  464. 

Vhere  by  the  will  of  testator  his  entire  residuary  estate  was  given  to  his 
iridow  for  life  with  full  power  of  disposal  and  without  liability  to  account  for 
either  principal  or  Interest,  with  remainder  over,  she  takes  the  estate  for  alt  pur- 
poses except  that  of  testamentary  dlspoeltion,  and  being  presently  entitled  to  the 
bensfldol  enjoyment  of  the  entire  residuary  estate,  its  fall  value  Is  presently  sub- 
ject to  a  transfer  tax  though  her  right  to  use  it  may  be  defeated  by  her  death  before 
she  has  used  or  disposed  of  It  Matter  of  Post  (1916),  96  Misc.  E31,  160  N.  T. 
Supp.  6S4. 

AtKssment  and  taxation  of  remainder. — Decedent  having  directed  that  the  Income 
from  his  residuary  estate  be  paid  to  his  widow  and  daughter  during  their  reepectlve 
llTsa  and  upon  the  death  of  the  survivor  that  the  crtncipal  be  divided  among  the 
BsrvlTlnK  lasne  of-  the  daughter  per  tUrjtei  and  In  the  event  ot  her  death  without 
leaving  Issue  such  remainder  to  be  divided  into  sixty  equal  parts  and  paid  to  the 
rarions  legatees  mentioned  in  the  will,  the  remainder  should  be  divided  into  sixty 
parts  and  each  legacy  presently  taxed  oa  If  it  were  bequeathed  to  an  individual 
of  the  Ave  per  cent,  class.  Matter  of  Oumblner  (1915),  92  Misc.  104, 166  N.  Y.  Supp. 
Hi. 

Where  a  testamentary  tmst  provides  that  the  trustee  shall  pay  over  to  the  bene- 
Ddarlee  one-third  of  the  corpus  as  they  respectively  attain  the  ages  of  twenty-one, 
twenty-five  and  thirty  years  the  net  Income  In  the  meantime  to  be  paid  to  the 
beneficiaries,  with  contingent  remainders  to  the  issue  of  such  beneficlariee  as  may 
die,  or  to  the  survivors  If  a  beneficiary  die  without  Issue,  and  at  the  original  ap- 
mdaal  of  the  transfer  tax  the  value  of  the  temporary  life  estate  was  fixed  at  a 
certain  sum  and  the  value  of  the  remainder  was  fixed  at  another  stated  sum,  but 
the  actual  taxation  of  the  remainders  was  suspended  on  account  of  the  contingencies 
mentioned  in  the  will,  the  remainders,  when  they  become  payable  upon  the  bene- 
Odories  arriving  at  the  ages  aforesaid,  should  be  assessed  at  their  full  undiminished 
valne.  Such  appraisal  of  the  remainder  Is  authorised  by  this  section.  The  fixing 
of  the  volne  of  the  remainders  in  the  original  appraisal  was  not  a  determination  and 
may  be  disregarded.  Said  section  relates  to  cases  where  a  lite  tenant  is  also  the 
remainderman  as  well  as  to  cases  where  they  are  different  persons.  Matter  of 
Sellgmonn  (1915),  170  App.  Div.  S37.  1G6  N.  Y.  Supp.  648. 

Where  a  testamentary  trust  for  support  and  maintenance  entitles  the  beneficiary 
to  Kit  accumulated  balance  of  Income  on  reaching  the  age  of  twenty-one  years, 
ud  to  the  principal  when  she  reached  the  age  of  twenty-five  years,  on  the  happen- 
ing ot  the  latter  event  the  remainder  should  be  taxed  at  its  full  undiminished  value 
without  diminution  on  account  of  any  previous  taxation  Imposed  upon  the  prece- 
dent eaute  as  provided  in  section  230  of  the  Tax  Law.  Said  secUon  of  the  Tax 
Ut  applies  not  only  where  «  precedent  estate  and  a  remolndw  vest  In  different  per^ 
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sons,  but  also  where  tbey  rest  In  tbe  same  person.  Mattr  ol  Dicker  (1V16).  174 
App.  DlT.  467,  160  N.  Y.  Snpp.  646. 

Beqneit  dnrlnc  Ule  of  eliarltabte  eorporatloit. — ^Testatrix  baqneatbed  a  legacr  to 
a  lorslgn  charitable  corporation  "to  be  retained  hj  It  so  long  and  only  so  long  as 
tbe  Bald  corporation  shall  continue  to  exist  under  Its  present  name  and  maintain 
'Under  that  nante  a  home  tor  destitute  aged  men  and  women  .  .  .  the  Ineoma 
derived  therefrom  to  be  used  (or  the  purposes  of  the  said  Home  during  such 
period,"  and  If  and  when  the  corporation  should  cease  to  do  this  then  the  prin- 
cipal of  the  fund  should  revert  to  the  testatrix's  heirs  at  law.  field,  that  the 
legacy  should  be  valued  as  If  absolute  (except  as  to  a  life  estate  therein)  and  ex- 
empted, unaffected  by  tbe  contlngencr  upon  which  the  legadee  would  revert  to 
tbe  heirs,  and  the  valuation  and  taxation  of  the  possibility  of  reverter  to  tbe  heirs 
must  be  postponed  until  they  come  into  possession  thereonder.  Matter  of  Terr7 
(1916),  218  N.  Y.  218,  112  N.  B.  931. 

Finding  ai  to  value  is  orlglaal  transfer  tax  proeeedlnf  not  oonelsslve  en  i«malB- 
dermn. — As  soon  as  It  appears  that  the  Interest  of  remaindermen  In  an  estate 
Is  contingent,  there  remains  no  Question  between  them  and  the  state  to  which  the 
then  existing  value  of  the  residuary  estate  la  essential!  and  a  finding  as  to  aald 
value  In  the  original  transfer  tax  proceeding  Is  not  conclusive  upon  the  remainder- 
men.   Matter  of  ChappeU  (1914),  S3  Misc.  673,  146  N.  Y.  Supp.  7BS. 

A  valuation  of  the  estate  made  during  the  life  of  a  life  tenant  is  not  binding 
upon  remaindermen  who  are  not  notified,  and  tbe  conflrmation  of  such  valoatlon 
by  the  surrogate  is  not  ret  aajudicata.  Matter  of  Mason  (1907),  180  App.  DlT. 
73S,  105  N.  Y.  Supp.  667,  affd.  Hatter  of  Naylor  (1907),  189  N.  Y.  666,  82  N.  B. 
US9. 

Suiogate  to  determine  depoilt  where  property  inbjeot  to  contingent  remainder. — 
It  is  the  duty  of  a  surrogate  In  assessing  a  transfer  tax  upon  property  subject 
to  contingent  remainders  to  determine  and  declare,  when  requested  by  the  Btate 
authorities,  what  portion  of  tbe  tax  assessed  should  be  deposited  with  the  trust 
company  to  the  credit  of  tbe  estate.  A  surrogate  should  not  refuse  to  make  such 
determination  upon  the  theory  that  it  Involves  a  l>urely  ministerial  act  er  mathe- 
matical calculation  which  cannot  proiwrly  be  imposed  upon  a  Judicial  officer  pro- 
tected by  the  Constitution  for  such  determination  is  Judicial  In  its  character. 
Matter  of  Splngam  (1916),  ITS  App.  Dlv.  806,  162  N.  Y.  Supp.  69G. 

Deoiiioni  before  amendment  of  1811  as  to  fntnre  or  oontingent  estates. — Where 
a  testator  gives  his  widow  a  life  estate  in  personal  property  subject  to  the  payment 
ol  certain  annuities.  It  is  proper  in  calculating  for  tbe  purposes  of  tbe  tranafer 
tax  the  present  value  of  the  widow's  life  estate  to  deduct  from  the  value  of  the 
personal  property  tbe  present  value  of  the  annuities.  Instead  of  taking  theretrom 
the  actual  amount  of  property  necessary  to  produce  the  annuities  at  the  rate  of  6 
per  centum  per  annum.    Matter  of  Mareel  (1902),  74  App.  Dlv.  76,  77  N.  Y.  Supp.  76. 

A  remainder  Is  not  presently  subject  to  the  transfer  tax  where  it  is  limited 
to  children  of  the  life  tenant  or  her  appointees  by  will  and  she  is  not  shown  to 
have  any  children,  as  In  such  a  case  no  transfer,  defeasible  or  otherwise,  of  the 
remainder  has  yet  been  made.  Matter  of  Clarke  (1902),  39  Misc.  73,  78  N.  Y.  Snpp. 
869. 

A  remainder  la  not  presently  taxable  where  the  life  tenant  Is  at  liberty  to  ime 
the  principal.  Matter  of  Babcock  (1902),  37  Misc.  445,  7G  N.  Y.  Snpp.  926,  affd. 
(1903),  81  App.  Dlv.  646,  SI  N.  Y.  Supp.  1134.  Nor  Is  a  remainder  taxable  where 
there  Is  no  present  gift  of  it  except  such  as  might  be  Interred  from  a  direction  to 
pay  and  divide  In  tbe  fnture.  Matter  of  Plum  (1902),  37  Misc.  466,  7G  N.  Y.  Supp. 
940. 

Transfer  taxes  on  trust  estates  and  estates  for  life  and  In  remainder  are  to  be 
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eompated  m  directed  In  |  230  at  the  Tax  Law,  and  ar»  to  be  paid  from  the  prln- 
diwl  fund.  Aiuultlee  are  to  be  computed  according  to  the  table  at  mortalltlea 
UMd  by  the  anpertntendeat  of  Itunra&ce.    Hatter  of  Tracy  (1901),  179  N.  Y.  601, 

The  transfer  taxee  on  life  Interests  and  remainder  Interesta  In  a  fond  left  In 
trust  are  payable  forthwith  out  of  the  capital  although  the  remainders  are  con- 
tingent   Matter  of  Hon  (1904),  44  Mlac.  76,  S9  N.  Y.  Snpp.  Hi. 

Where  a  teeUtrlx  directed  the  dlstrlbuUon  of  the  residue  of  her  estate  to  her 
brothers  and  sisters  except  that  If  one  of  her  sisters  named  should  die  before  the 
flnal  dUtrlbuUon  of  the  estate,  the  share  of  tbat  sister  should  go  to  her  daughter, 
aucb  ihare  is  assessable  to  the  daughter  at  the  rate  of  6  per  cenL  Matter  of 
Eaton  (1907),  55  Misc.  47£,  106  N.  Y.  Supp.  682. 

Trust  estate  with  remainders  must  be  appraised  according  to  the  percentage  fixed 
br  the  statute,  and  the  tax  paid  forthwith  out  of  the  trust  estate.  Matter  of 
Yanderbllt  (1902),  172  N.  Y.  69,  84  N.  E.  782,  modfg.  (1902),  S8  App.  DIt.  27,  74 
N.  Y.  Supp.  4B0. 

Keport  of  appraisal, — The  report  must  show  grounds  of  findings.  Matter  of 
Bolton  (1901),  3G  Misc.  688,  72  N.  Y.  Supp.  430.  Appraiser  flbould  report  all 
property  as  to  which  he  Is  In  doubt  as  subject  to  taxation.  Matter  of  Hendricks 
(1«SS),  3  N.  Y.  Supp.  281,  18  N.  Y.  St.  Rep.  989.  Report  to  show  that  the  property 
WH  appralaed  at  Its  fair  market  value.  Matter  of  Astor  (1888),  2  N.  Y.  Supp.  630, 
I  Dem;  402.  It  should  not  contain  a  statement  of  the  exempt  property.  Id.  It  Is 
lasuffldent  If  it  shows  that  appraiser  has  appralaed  "All  the  property  of  the 
deceased  made  known  to  him  by  the  executor."  Id.  Upon  second  proceedings  It 
ibould  clearly  wpear  In  the  report  that  all  ot  the  property  remaining  of  the 
(State  Is  embraced  within  the  proceedings.  Matter  of  Barle  (1902),  74  App.  Dlv. 
4E8,  77  N.  Y.  Svpp.  G03.  Surrogate  may  remit  report.  Hatter  of  Kelly  (1899),  29 
HIsc  169,  60  N.  Y.  Supp.  lOOG.  Surrogate  may  order  further  appraisal.  Matter 
of  Uuislug  (1902),  31  Misc.  148,  64  N.  Y.  Supp.  11S&.  Where  clslmB  ore  uncertain 
or  doubtful  the  right  to  tax  should  be  reserved  In  the  report.  Matter  of  Rice 
(1S99),  29  Misc.  404,  61  N.  Y.  Supp.  911,  aOd.  (1900),  56  App.  DlT.  263,  68  N. 
Y.  Supp.  1147.  Hatter  of  Westum  (1897),  152  N.  Y.  93,  46  N.  E.  316;  Hatter  ot 
Dlmon  (1903),  82  App.  DIt.  107,  81  N.  Y.  Supp.  428.  The  report  that  the  certain 
Iccades  are  the  only  ones  taxable,  when  confirmed  by  the  surrogate,  protects  the 
executor  from  a  claim  tor  taxee  upon  other  legaclee  not  Included  in  the  afiHeeement. 
tfUlar  of  VanderbUt  (1890),  10  M.  Y.  Supp.  239;  Matter  of  Wolfe,  IG  N.  Y.  Supp. 
El),  alld.  (1893),  137  N.  Y.  206,  33  N.  E.  156. 

Where  an  ^tpraleer  files  a  report  by  which  he  finds  that  the  value  of  the 
Interests  of  Ute  beneficiaries  could  not  then  be  ascertained  and  that  the  remain- 
remaindermen  were  Indefinite  and  uncertain  and  that  for  these  reasons  the  tax  could 
not  them  be  determined,  and  such  report  Is  confirmed  by  an  order  from  which 
DO  appeal'  Is  taken,  such  order  is  binding  upon  the  comptroller  and  the  executor 
u  long  as  the  estate  remains  In  the  condition  in  which  It  was  at  the  time  the 
order  was  made.    Matter  of  Lawrence  (1904),  96  App.  DIt.  29,  86  N.  Y.  Supp.  1028. 

Appraiser  taking  fee  or  reward  is  guilty  of  a  misdemeanor.    Penal  Law,  1  2320. 

§  381.  DeterminatioiL  of  inrxogate. — From  such  report  of  appraisal  and 
other  proof  relating  to  any  such  estate  before  the  surr<%ate,  the  surrogate 
shall  forthwith,  as  of  course,  determine  the  cash  value  of  all  estates  and 
the  amount  of  tax  to  which  the  same  are  liable ;  or  the  surrogate  may  so 
determine  the  caab  value  of  all  such  estates  and  the  amount  of  tax  to  which 
the  same  are  liable,  without  appointing  an  appraiser. 

The  superintendent  of  insurance  shall,  on  the  application  of  any  sur- 
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rogate,  determine  the  value  of  any  snch  future  or  coDtiogent  estates,  in- 
come or  interest  therein  limited  for  the  life  or  lives  of  persona  in  being, 
upon  the  facts  contained  in  any  such  appraiser's  report,  and  certify  the 
same  to  the  surrogate,  and  his  certificate  shall  be  conclusive  evidence  that 
the  method  of  computation  adopted  therein  is  correct. 

The  surrogate  shall  immediately  give  notice,  upon  the  determination 
by  him  as  to  the  value  of  any  estate  which  is  taxable  under  this  article, 
and  of  the  tax  to  which  it  is  liable,  to  all  persons  known  to  be  interested 
therein,  and  shall  immediately  forward  a  copy  of  such  taxing  order  to  the 
state  comptroller.  The  surrogate  shall  also  forward  to  the  state  comp- 
troller copies  of  all  orders  entered  by  him  in  relation  to  or  affecting  in  any 
way  the  transfer  on  any  estate,  including  orders  of  exemption. 

If,  however,  it  appear  at  any  stage  of  the  proceedings  that  any  of  such 
persona  known  to  be  interested  in  the  estate  ia  an  infant  or  an  incompe- 
tent, the  surrogate  may,  if  the  interest  of  such  infant  or  incompetent  is 
presently  involved  and  is  adverse  to  that  of  any  of  the  other  persons  in- 
terested therein,  appoint  a  special  guardian  of  such  infant ;  bat  nothing  in 
this  provision  shall  affect  the  right  of  ai\  infant  over  fourteen  years  of  age 
or  of  any  one  on  behalf  of  an  infant  under  fourteen  years  of  age  to  nomi- 
nate and  apply  for  the  appointment  of  a  special  guardian  for  such  infant 
at  any  st&ge  of  the  proceedings.     {Amended  hy  L.  1916,  ek.  550.) 

Bonrcc— Former  Tax  U  (L.  IS96,  ch.  908)  |  231,  as  ameaded  by  L..  1897,  cli.  284; 
L.  1893,  cb.  672;  L.  1901,  ch.  173,  renumbered  and  amended  by  L.  190S,  ch.  368; 
originally  revised  from  h.  1892,  ch.  399,  |  13,  aa  amended  b?  L.  1895,  ch.  &5t, 
which  WBB  revised  Irom  L.  18B6,  ch.  483,  I  13,  In  part,  as  amended  by  L.  1889, 
ch.  307.    Formerly  |  232,  but  renumbered  by  L.  190G,  ch.  3S8. 

The  amendment  of  1B87  requires  a  certlfled  copy  of  an  aasesament  by  Justice  of 
the  supreme  court  to  be  filed  with  tbe  BurroKate'a  court  of  the  proper  county. 

The  amendment  of  ISBO  added  the  provision  In  relation  to  the  appointment  of 
special  guardians  for  infants,  and  omitted  the  prior  amendments  of  1897. 

JnrlBdlation  of  (nrrDgate  to  aiieu  trantfer  tax. — ^The  Jurisdiction  of  th«  surro- 
gate to  assess  a  transfer  tax  la  derived  trom  this  section  which  provides  that  from 
tbe  report  of  the  appraiser  and  other  proof  tbe  surrogate  shall  determine  the  caata 
value  of  all  estates  and  tbe  tax  to  which  tbe  same  are  liable.  The  surrogate  having 
made  tbe  aseessment  la  accordance  with  tbe  statute  Is  not  authorized  to  determine 
what  the  tax  would  be  upon  the  transpiring  ot  certain  events  or  the  happening  of 
certain  contingencies.  A  provision  in  a  proposed  order  for  an  aasesament  of  tbe 
transfer  tax  that  "tbe  total  amount  of  the  tax  to  which  all  the  said  transfera  would 
be  liable  If  tbe  interest  In  the  remainder  had  vmted  tn  poasesslou  on  the  date  of 
the  appraisal  thereof  Is"  a  certain  amount,  is  unauthorized  and  will  not  be  Included 
in  the  order.    Matter  of  Valentine  (1914),  88  Misc.  397,  l&O  N.  T.  Supp.  733. 

Surrogate  Is  taxing  offloer,  and  a  decree  that  certain  legacies  are  exempt  bara 
a  aubeeanent  proceeding  by  tbe  district  attorney  to  enforce  a  tax  tbereon.  Matter 
of  Wolfe  (1903),  137  N.  Y.  206,  33  N.  E.  156,  re^.  (1892).  68  Hun  389,  21  N.  Y. 
Supp.  516;  Weston  v.  Goodrich  (1896),  86  Bun  194,  33  N.  Y.  Sniqi.  382.  The 
surrogate's  court  baa  power  to  decide  every  question  that  may  be  raised  In  a  pro- 
ceeding under  the  act  which  may  be  necessary  to  fully  discharge  tbe  dntlea 
imposed  upon  it.  Matter  of  Ullman  (1903).  137  N.  Y.  103,  33  N.  B.  480,  revg.  (1893), 
67  Hun  6,  21  N.  Y.  Supp.  768. 
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A  anrrogate  In  dfltarmlnlns  tbe  value  of  an  estate  for  the  purpose  of  aaseaBlng 
the  tnuiater  tax  acta  as  an  asaesBor  upon  adrlce  given  by  tlie  appraiser.  Matter 
at  Btelnwender  (1916),  172  App.  DIt.  STl,  163  K.  Y.  Supp.  309. 

Where  a  surrogate  acts  as  an  assessor  under  this  section  the  proper  practice 
it  to  apply  to  him  to  review  his  declsioa  made  as  a  taxing  officer  and  then  appeal 
trom  his  Judicial  determination  thereof;  an  appeal  from  his  decision  aa  assesaor 
la  hnproper.  Matter  of  Costello  (1S07),  189  N.  y.  288.  82  N.  B.  139,  modfg.  (ISOT), 
IIT  App.  Dlv.  S07.  103  N.  Y.  Supp.  6. 

SoUce  IB  presumed.  Matter  of  Miller  (1S88).  110  N.  Y.  216,  18  N.  E.  139,  aSg. 
(1888),  47  Han  391.  Failure  to  glre  notice  to  the  sole  heir-at-law  renders  the 
UMssmeot  rold.    Matter  of  Winters   (1897),  21  Misc.  &6S,  48  N.  Y.  Supp.  1097. 

Bpeelal  rnardlaa  should  not  be  appointed  where  no  Interest  of  an  Infant  can 
be  determined  or  taxed.    Matter  of  Post  (1896),  5  App.  Dlv.  113,  38  N.  Y.  Supp.  977. 

Ja^ment  on  oonttraotlon  of  will  not  conclusive  as  to  tax  due.  Matter  of  Eidaon 
(1S99),  38  App.  DJv.  19,  GG  N.  Y.  Supp.  409,  alTd.  (1899),  159  N.  Y.  568.  64  N.  E. 
1992. 

Jvipatat  ai  to  tax  la  not  conclusive  upon  the  rights  of  parties  arising  outside 
of  the  will.  Amherst  College  v.  Ritch  (1897).  151  N.  Y.  282,  45  N.  E.  S7S,  37  L.  R. 
A  305. 

Tailvre  to  tax  penonalty  where  its  existence  as  known  amounts  to  a  determlna- 
tlon  that  It  Is  not  taxable.  Matter  of  Lansing  (1900),  31  Misc.  148.  64  N.  Y.  Snpp. 
11J6, 

Dedsloni  of  oonrti  of  this  and  other  states. — Where  by  the  decision  of  a  court 
ot  snother  Btate  having  Jurisdiction  a  final  decree  la  rendered  conclusive  upon  all 
pacties  having  righta  In  and  to  the  estate  ot  a  decedent,  the  state  of  New  York 
Is  thereafter  debarred  from  asserting  its  right  to  collect  an  Inheritance  tax.  Tilt 
V.  Relsey  (1907),  207  U.  S.  43.  52  L.  ed.  96.  28  Sup.  Ct  1,  revg.  Tilt  v.  Comptroller 
(IKffi),  182  N.  Y.  567,  76  N.  H.  1134. 

The  deeiilon  of  the  lupreme  oourt  determining  that  an  undivided  interest  In 
real  property  was  not  the  property  of  the  testator  when  in  a  transfer  tax  pro- 
ceeding it  had  been  assumed  to  be  his,  is  conclusive  upon  the  surrogate,  although 
the  atate  comptroller  was  not  a  party  to  the  action.  Hatter  of  Wlllets  (1907), 
119  App.  Dlv.  119.  104  N.  Y.  Supp.  1150,  affd.   (1607).  190  N.  Y.  628.  83  N.  E.  1134. 

§  232.  Appeal  uid  otlieT  proe«edin^. — The  state  comptroller  or  as? 
peTBon  disaatisfled  with  the  appraisement  or  assessment  and  determination 
of  tax  may  appeal  therefrom  to  the  surrogate  within  sixty  days  from  the 
ftxinfr,  assessing  and  determination  of  tax  by  the  surrogate  as  herein  pro- 
dded, npon  filing  in  the  office  of  the  surrogate  a  written  notice  of  appeal, 
which  shall  state  the  grounds  npon  which  the  appeal  is  taken;  but  no 
«)8to  shall  be  allowed  by  the  aarrogate  on  such  appeal. 

Within  two  years  after  the  entry  of  an  order  or  decree  of  a  surrogate 
determining  the  value  of  an  estate  and  assessing  the  tax  thereon,  the 
state  comptroller  may,  if  he  believes  that  such  appraisal,  assessment  or 
determination  has  been  fratidnlently,  eollusively  or  erroneously  made, 
make  application  to  a  justice  of  the  supreme  court  of  the  judicial  district 
embracing  the  surrogate's  court  in  which  the  order  or  decree  baa  been 
filed,  for  a  reappraisal  thereof.  The  justice  to  whom  such  application  is 
made  may  thereupon  appoint  a  competent  person  to  reappraise  such  es- 
tate.   Such  appraiser  shall  possess  the  powers  and  be  subject  to  the  duties 
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of  an  appruser  under  section  two  hundred  and  thirty  and  shall  receive 
compensation  at  the  rate  of  five  dollars  per  day  for  every  day  aetaaUy 
and  necessarily  employed  in  such  appraisal.  Snch  compensation  shall  be 
payable  by  the  state  comptroller  or  county  treasurer  out  of  any  funds  he 
may  have  on  account  of  any  tax  imposed  under  the  provisions  of  this 
article,  upon  the  certificate  of  the  justice  appointing  him.  The  report 
of  such  appraiser  shall  be  filed  with  the  justice  by  whom  he  was  appointed, 
and  thereafter  the  same  proceedings  shall  be  taken  and  had  by  and  be- 
fore such  justice  as  are  herein  provided  to  be  taken  and  had  by  and  be- 
fore the  surrogate.  The  determination  and  assessment  of  snch  justice 
shall  supersede  the  determination  and  assessment  of  the  surrogate,  and 
shall  be  filed  by  such  justice  in  the  office  of  the  state  comptroller,  and  a 
certified  copy  thereof  transmitted  to  the  surrogate's  court  of  the  proper 
county. 

Source. — Former  Tax  L.  (L.  1896.  cfa.  908)  |  232,  as  amended  bj  L.  1W6,  ch. 
368,  and  amended  by  L.  1908,  ch.  310;  orlgliiallT  revleed  from  L.  1892,  ch.  3M, 
I  13,  ae  amended  by  L.  1895,  ch.  65G,  whlcb  was  revised  from  L.  1886,  ch.  483,  |  13, 
In  part,  as  amended  by  L.  1889,  ch.  307.  Formerly  part  ol  i  232.  The  balance  ol 
the  section  Is  Included  In  f  231. 

Appeals. — The  notice  of  appeal  should  state  the  groonds,  and  none  but  thoae 
specified  can  be  considered.  Matter  of  Davis  (1896),  149  N.  Y.  539,  44  N.  E.  186, 
affE.  (1896),  91  Hun  63,  36  N.  Y.  dupp.  822;  Matter  of  Manning  (1902),  139  N.  T. 
44.9,  62  N.  E.  566,  affr  (1901).  59  App.  Dlv.  624,  69  N.  Y.  Supp.  1139.  A  noUce  <a 
appeal  which  states  "that  the  order  entered  fixes  and  assesses  an  inadequate  and 
insuBlclent  tax  on  the  transfers  of  the  property  of  said  decedent"  Is  a  snOlclent 
compliance  with  the  provision  of  the  Transfer  Tax  Law  which  requires  that  a 
notice  of  appeal  "shall  state  the  grounds  upon  which  the  appeal  Is  tak«i."  Matter 
of  Murray  (1916),  92  Misc.  100,  166  N.  Y.  Supp.  186.  Failure  to  file  noUce,  within 
the  time  prescribed  by  this  section.  Is  not  excused  by  an  admission  by  the  attorn^ 
tor  the  State  Comptroller  of  service  of  a  notice  of  appeal.  Matter  of  Seymour 
(1911),  144  App.  Dlv.  161,  128  N.  Y.  Supp.  775.  A  court  or  Judge  cannot  extend  the 
time  within  which  an  appeal  mast  be  taken  (Code  Civ.  Pro.,  |  T84).  Matter  ot 
Seymour  (1911),  144  App.  Dlv.  161.  128  N.  Y.  Supp.  776.  The  State  Comptroller 
has  an  absolute  right  to  appeal  Irrespective  of  the  motives  which  prompted  tht 
taking  of  the  appeal  or  the  effect  of  his  decision  upon  the  interest  of  the  state  ot 
New  York.    Matter  of  Mllla  (1916),  93  Misc.  413.  157  N.  Y.  Supp.  138. 

An  executor  Is  an  Interested  party  and  may  appeal.  Matter  of  Cornell  (1901), 
66  App.  Dlv.  162,  73  N.  Y.  Supp.  32.  revd.  on  another  point  (1902).  170  N.  Y.  423, 
63  N.  E.  446.  A  surrogate^  on  appeal,  cannot  entertain  any  claim  for  deduction 
which  was  not  specified  In  the  notice.  Matter  ot  Womuer  (ISOO),  61  App.  Dlv. 
441,  64  N.  Y.  Supp.  897.  modt.  (1899),  28  Misc.  608,  59  N.  T.  Supp.  1088.  But  a 
question  may  be  raised  which  did  not  enter  into  the  original  determination.  Mat- 
ter of  Westum  (1897),  152  N.  Y.  93,  46  N.  E.  315.  Upon  the  bearing  the  surrogate, 
may  deny  an  application  to  submit  additional  papers.  Matter  of  Wormser  <1900), 
51  App.  Dlv.  441,  64  N.  Y.  Bnpp.  897.  The  provision  of  |  232,  anthorixing  a  re^>- 
pralsal  by  Justice  of  the  supreme  court,  is  not  excluslTS,  hut  party  con  appeal  to  the 
appellate  dlvlston  under  Coda,  J  2570.  Morgan  v.  Warner  (1899),  46  App.  Dlv.  424, 
60  N.  Y.  Supp.  963,  affd.  (1900),  1S2  N.  Y.  612,  57  N.  E.  1118.  See  also  Matter  of 
Thompson  (1901),  67  App.  Dlv.  317,  68  N.  Y.  Supp.  18;  Morgan  v.  Cowie  (1900).  49 
App.  Dlv.  612,  63  N.  Y.  Supp.  60S;  Matter  of  Dlngman  (1901),  66  App.  Dlv.  228, 
72  N.  Y.  Supp.  694.    The  allowance  ol  costs  to  the  comptroller  on  appeal  Is  in  the 
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dEKretlon  of  the  surrogate.  Matter  of  Hoffman  (1892),  76  Hnn  3S9,  21  N.  Y.  Snpp. 
tost,  mod^  (1894),  143  N.  Y.  317,  38  N.  E.  311.  Where  a  final  order  aaeeaslnK  a 
tniufer  tax  upon  a  trust  fund  wblch  came  Into  the  poseesalon  of  the  truBteee  after 
dMed«iit'R  death  Is  reversed  bj  the  Appellate  Division,  the  only  coata  which  can  be 
illowed  to  appellant  are  the  coata  of  the  appeal,  tIe.:  |20  before  argument  and 
tW  for  argument,  bwides  disbursements.  Hatter  of  Wright  (1915),  8S  Hisc  108, 
»1  N.  Y.  SoK».  378. 

An  order  fixing  the  transfer  tax  upon  on  estate  Is  an  entirety  and  a  party 
claiming  to  be  aggrieved  thereby  and  taking  an  appeal  therefrom  should  present 
apon  that  appeal  every  objection  wbtch  he  has  to  the  order.  Matter  of  Cook  (1S09}, 
19iN.  Y.  400,  87  N.  E.  786,  affg.  (1908),  125  App.  Div,  114,  109  N,  Y.  Supp.  417. 

Where,  after  an  appeal  from  a  surrogate's  decree  In  a  transfer  tax  proceeding,  the 
matter  Is  remitted  to  the  appraiser  and  the  surrogate  makes  the  uaual  order  fixing 
tlie  cash  value  of  the  property  transferred  and  the  amount  of  the  taxes,  no  appeal, 
tiaa  from  his  order  as  a  taxing  officer.  Matter  of  VIetor  (1913),  160  App.  DIv.  32, 
111  K.  Y.  Supp.  918. 

Where  an  appeal  is  brought  from  an  order  assessing  a  transfer  tax,  but  upon 
■tlpnlation  of  the  parties  the  appraiser  makes  an  amended  report  and  the  appeal 
Is  never  beard,  the  parties  have  not  lost  their  right  to  apply  for  a  modification  of 
tbfl  amended  order,  by  reason  of  such  appeal,  or  by  reason  of  the  expiration  of 
the  time  to  appeal  from  the  amended  order.  Matter  of  Warren  (1909),  62  Misc.  444, 
118  N.  y.  Sopp.  1034. 

On  the  right  of  appeal  to  the  court  of  vpeals,  see  Matter  of  Oreen  (1897),  168 
N.  Y.  223,  47  N.  E.  292,  revg.  (1896),  7  App.  Dfv.  88»,  40  N.  Y.  Supp.  1019;  Matter 
ot  Tbome  (1900),  162  N.  T.  338,  56  N.  B.  «2G,  dlsmlBsing  appeal  h-om  (1899),  44 
App.  Div.  8,  60  N.  Y.  Snpp.  419.  On  subject  of  appeals  see  Matter  of  Reynolds 
(m6),9TMlBC.  SEE. 

Where  a  surrogate  makee  an  order  exempting  an  estate  from  taxation  after 
appointment  of  an  appraiser  an  wpeal  therefrom  sbonld  be  first  taken  to  the 
lorrogate  and  then  by  appeal  to  the  wpellate  division.  Matter  of  Costello  (1907), 
117  App.  Div.  807,  108  N.  Y.  Snpp.  6,  modf.   (1907),  189  N.  Y.  288.  82  N.  E.  139. 

Ippeali  in  Xew  Tork  county. — Where  one  of  the  surrogates  of  the  county  of 
New  York  acting  as  on  assessing  officer  has  made  a  determination  and  an  appeal 
therefrom  to  the  surrogate  la  beard  by  another  surrogate  of  said  county,  who 
modlfled  the  prior  determination  by  adding  the  taxable  property,  there  cannot  be 
another  appeal  to  the  surrogate  and  relief  must  be  hod  by  appeal  to  the  Appellate 
Division.    Matter  of  Stefnwender   (1916),  172  App.  DIv.  871.  163  N.  Y.  Supp.  309. 

Kodlflestion  of  order. — A  surrogate  may  modify  his  order,  although  the  time  to 
ippeal  has  expired.  Matter  of  Scrlmgeoar  (1903).  176  N.  Y.  607,  67  N.  B.  1089. 
affs-  (1903),  80  App.  Div.  388,  80  N.  Y.  Supp.  336;  Matter  of  SUliman  (1903).  176 
N.  Y.  S13.  67  N.  E.  1090,  affg.  (1908),  79  App.  Div.  98,  80  N.  Y.  Snpp.  336;  Morgan 
V.  Ctevie  (1900).  49  App.  Div.  612,  68  N.  Y.  Snpp.  608;  Matter  ot  Coogan  (1899),  27 
HIsc  G63,  69  N.  Y.  Supp.  Ill,  affd.  (1899).  46  Aiw.  Div.  628.  61  N.  Y.  Snpp.  1144, 
affd.  (1»00),  162  N.  Y.  613,  57  N.  E.  1107;  Hatter  ot  Townsend  (1912).  163  App.  DIv. 
85. 138  N.  Y.  Supp.  191.  And  where  order  directs  a  refund,  the  comptroller  may 
be  mandamnsed.  Matter  of  Coogan  (1899),  27  BUsc.  563,  69  N.  Y.  Supp.  Ill,  affd. 
4E  App.  mv.  828.  In  Hatter  ot  Scrim««eour  (1903),  176  N.  Y.  607,  67  N.  B.  1089, 
Uw  surrogate  directed  a  refund.  See  also  Hatter  of  Daly  (1901),  34  Misc.  148,  69 
N.  7.  Snpp.  494;  Hatter  ot  Earle  (1902),  74  App.  Div.  4G8,  77  N.  Y.  Supp.  603; 
UatUr  of  Coogan  (1899),  27  Misc.  663,  69  N.  Y.  Supp.  Ill,  affd.  45  App.  DIv. 
SU,  was  dlstingnished  In  Hatter  of  Wallace  (1899),  28  Hisc.  603,  69  N.  Y.  Supp. 
1084,  on  the  gronnd  that  the  surrogate  never  had  Jurisdiction  to  Ox  a  transfer 
tax  on  tbe  United  States  bonds  In  question  and  hla  decree  was  void.  Where 
nuTQsate  has  Jurisdiction  and  an  error  la   made,   order  cannot  be  modified. 
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Mfttter  ot  Hamilton  (1903),  41  Mlac.  368,  84  N.  Y.  Supp.  44.  A  surrogate  cannot, 
however,  make  a  new  order  decreeinB  that  a  prior  unrererslng  order  waa 
erroneous.    Hatter  ol  Scbennerhom  (190E).  38  App.  Dly.  360,  67  N.  Y.  Bapp.  5<. 

Where  a  decree  ot  a  surrogate  flxes  the  value  oI  decedent's  realty  tor  the  pnrpoM 
ot  the  transfer  tax  the  order  cannot  be  modified  because  the  realty  sabseqaentlr 
eeUB  tor  a  lees  sum  at  auction.  Matter  ot  Lowry  (1903),  89  App.  Dly.  £26.  85  N.  Y. 
Supp.  924. 

Where  no  appeal  has  been  taken  In  time  trom  an  order  fixing  the  transfer  tax 
the  surrogate  has  no  power  to  modlty  his  order  and  allow  the  executor  a  partial 
refund  ot  the  tax  for  a  debt  ot  the  estate  subsequentlr  discovered.  Matter  of 
Hamilton   (1903),  41  Misc.  268,  84  N.  Y.  Supp.  44. 

'  When  the  cash  value  ot  an  estate  has  been  appraised  by  a  surrogate  be  can- 
not modify  bis  determination  so  as  to  allow  a  deduction  of  a  judgment  subse- 
quently recovered  against  the  estate,  ot  a  claim  presented  against  the  estate 
after  the  appraisal,  and  o^  certain  expenses  of  administration.  Hatter  of  Connelly 
41902),  38  Misc.  466,  TT  N.  Y,  Supp.  1032. 

A  surrogate  and  a  transfer  tax  appraiser  have  no  Jurisdiction  to  tax  property 
that  did  not  pass  to  the  children  of  Ihe  testatrix  by  authority  ot  her  will, 
and  a  motion  by  the  executor  to  modify  an  order  ot  the  surrogate  entered  on  the 
report  ot  the  appraiser  fixing  the  cash  value  of  such  property,  and  the  transfer  lax 
thereon,  should  not  be  denied  on  the  ground  that  the  executor  conteseed  JnrisdlC' 
tlon  by  presenting  an  affidavit  before  the  appraiser,  or  upon  the  ground  ot  laches, 
especially  where  It  appears  that  neither  the  executor  nor  bis  attorney  had  notice 
ot  the  order  ot  the  surrogate  confirming  the  determination  ot  the  appraiser  until 
long  after  the  time  to  appeal  therefrom  bad  expired.  Matter  of  Morgan  (1914), 
164  App.  Dlv.  S64,  149  N.  Y.  Supp.  1022.  revg.  (1914),  S6  Misc.  682,  147  N.  Y.  Supp. 
886. 

Beappraiials. — The  provisions  of  this  section  apply  only  to  errors  of  fact.  Mat- 
ter of  Nlven  (1899),  29  Misc.  660,  61  N.  Y.  Bupp.  966.  Upon  applicaUon  tor  new 
appraisal,  appraiser  must  not  reappraise  property  included  in  the  original  ap- 
praisal at  a  higher  valuation  than  is  fixed  on  such  appraisal,  nor  reduce  the 
allowance  In  the  first  appraisal  for  debts  due  by  the  decedent  and  for  expenaea 
of  administration.  These  matters  are  res  adjudicata  until  the  order  Is  reversed 
or  modified.  Matter  of  Rice  (1900),  66  App.  Dlv.  253,  SI  N.  Y.  Supp.  911,  affg. 
(1900),  29  Misc.  404,  61  N.  Y.  Supp.  911.  In  absence  of  fraud  or  mistake  roappralse- 
ment  win  not  be  ordered  on  the  ground  that  after  the  order  fixing  the  tax  was 
entered  the  property  was  sold  at  public  auction  for  a  price  exceeding  the  appraisal. 
Matter  of  Bruce  (1899),  69  N.  Y.  Supp.  1083.  Supreme  court  cannot  vacate  order 
made  by  a  Justice  of  that  court  directing  a  reappraisal.  Hatter  of  Smith  (1899), 
40  App.  Dlv.  480,  68  N.  Y.  Supp.  128.  A  rehearing  of  an  appraisal  will  not 
be  granted  to  the  state  comptroller  upon  his  contention  that  stocks  having  no 
market  or  quoted  value  have  be«i  appraised  too  low,  unless  on  producing  definite 
evidence.    Matter  of  Johnson  (1902),  87  Misc.  542,  7G  N.  Y.  Supp.  I04S. 

§  233.  Compontion  of  tranifer  tax  opon  certain  ntatet. — ^The  state 
comptroller,  by  and  with  the  consent  of  the  attorney-general  expressed  in 
writing,  is  hereby  empowered  and  authorized  to  enter  into  an  agreement 
with  the  trustees  of  any  estate  in  which  remainders  or  expectant  estates 
have  been  of  such  a  nature,  or  so  disposed  and  circumstanced,  that  the 
taxes  therein  were  held  not  presently  payable,  or  where  the  interests  of 
the  legatees  or  devisees  were  not  asceri^inable  under  the  provisions  of  chap- 
ter four  hundred  and  eighty-three  of  the  laws  of  eighteen  hundred  and 
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eighty-five;  chapter  three  hundred  and  ninety-nine  of  the  laws  of  eight- 
een hundred  and  ninety-two,  or  chapter  nine  hundred  and  eight  of  the 
laws  of  eighteen  hundred  and  ninety-siz,  and  the  several  acts  amendatory 
tltereof  and  supplemental  thereto;  and  to  compound  such  taxes  upon  such 
terms  as  may  be  deemed  equitable  and  expedient;  and  to  grant  discharge 
to  sud  tmstees  upon  the  payment  of  the  taxes  provided  for  in  such  com- 
positi<»),  provided,  however,  that  no  such  composition  shall  be  conclusive 
in  favor  of  said  tmstees  as  against  the  interest  of  snch  cestuis  que  trust 
as  may  possess  either  present  rights  of  enjoyment,  or  fixed,  absolute  or 
indefeasible  rights  of  future  enjoyment,  or  of  such  as  would  possess  such 
r^bts  in  the  event  of  the  immediate  termination  of  particular  estates,  un- 
less they  consent  thereto,  either  personally,  when  competent,  or  by  guardian 
or  (wnunittee.  Composition  or  settlement  made  or  effected  under  the  pro- 
visioiis  of  this  section  shall  be  executed  in  triplicate,  and  one  copy  Sled  in 
the  office  of  the  state  comptroller,  one  copy  in  the  c^ce  of  the  surrogate  of 
the  county  in  which  the  tax  was  paid,  and  one  copy  delivered  to  the  execu- 
tors, administrators  or  trustees  who  shall  be  parties  thereto. 

Bvnne. — Former  Tax  L.  (L.  1896,  ch.  908)  |  233,  as  added  by  L.  1901,  ch.  ITS, 
and  renumbered  and  amended  by  L.  1906,  ch.  SSS;  orlglnallr  rerleed  from  L.  1900, 
eb.  3T9.    Added  as  |  SSO-a. 

The  paTBent  of  a  MmpmmlM  In  respect  to  a  transfer  tax  ui>on  an  antenuptial 
contract  whenAy  a  decedent  agreed  to  make  a  will  In  favor  of  certain  bevaflclarlea, 
will  not  be  refunded  upon  the  entry  of  a  Judgment  In  the  «aprame  court  enforcing 
snch  eontraiA.  The  estate  which  the  decedent  agreed  to  devise  is  taxable.  Mat- 
ter of  Kldd  (1907),  188  N.  Y.  274,  SO  N.  B.  924,  rerg.  (1906),  116  App.  DIv.  206, 
1»  N.  Y.  aupp.  917. 

§  234.  Snrro^te'i  utiitanta  in  Hew  York,  Kings  and  other  oountiei. — 
The  state  comptroller  may,  upon  the  recommendation  of  the  surrogate, 
appoint,  and  may  at  pleasure  remove,  assistants  and  clerks  in  the  surro- 
gate's ofSces  of  the  followii^  counties,  at  annual  salaries  to  be  fixed  by 
him  not  to  exceed  the  amounts  hereinafter  specified. 

1.  In  New  York  county,  a  transfer  tax  assistant,  five  thousand  dol- 
lars; a  transfer  tax  clerk,  two  thousand  and  four  hundred  dollars;  an 
asdstant  elerb,  eighteen  hundred  dollars ;  a  recording  clerk,  thirteen  hun- 
dred dollars ;  a  stenographer,  twelve  hundred  dollars ;  and  shall  be  entitled 
to  expend  not  more  than  seven  hundred  and  fifty  dollars  a  year  in  such 
office  for  expenses  necessarily  incurred  in  the  assessment  and  collection 
of  taxes  under  this  article. 

2.  In  Kings  county,  a  transfer  tax  assistant,  four  thousand  dollars; 
a  depnty  transfer  tax  assistant,  three  thousand  dollars:  three  transfer 
tax  clerks,  one  at  a  salary  of  two  thousand  dollars,  one  at  a  salary  of 
fifteen  Imndred  dollars  and  one  at  a  salary  of  one  thousand  dollars;  and 
shall  be  entitled  to  expend  not  more  than  five  hundred  dollars  a  year  for 
expenses  necessarily  incurred  in  the  assessment  and  collection  of  taxes  under 
this  article.     The  assistant  clerk  now  in  office  shall  continue  in  office  as 
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transfer  tax  clerk  at  the  saUr;  of  fifteen  hundred  dollars.  {Subd.  amendeti 
hy  L.  1916,  eh.  582.) 

3.     In  Erie  coonty,  a  trausfer  tax  clerk,  eighteen  hoadred  dollars. 

i.  In  "Westchester  county,  a  transfer  tax  assistant,  two  thousand  five 
hundred  dollars. 

5.  In  Albany  county,  a  transfer  tax  clerk,  fifteen  hundred  dollars. 

6.  In  Queens  county,  a  transfer  tax  clerk,  two  thousand  dollars. 

7.  In  Onondaga  county,  a  transfer  tax  clerk,  fifteen  hundred  dollars; 
and  shall  be  entitled  to  expend  not  more  than  two  hundred  dollars  a  year 
for  expenses  necessarily  incurred  in  the  asseBsment  and  collection  of  taxes 
under  this  article,     [Subd.  amended  by  L.  1917,  eh.  194.) 

8.  In  Monroe  county,  two  transfer  tax  clerks,  one  thousand  dollars  each ; 
and  shall  be  entitled  to  expend  not  more  than  two  hundred  dollars  a  year 
for  expenses  necessarily  incurred  in  the  assessment  and  collection  of  taxes 
under  this  article. 

9.  In  Dutchess  county,  a  transfer  tax  clerk,  nine  hundred  dollars. 

10.  In  Oneida  county,  not  more  than  two  transfer  tax  clerks,  twelve 
hundred  dollars  in  the  aggregate. 

11.  In  Suffolk  county,  a  transfer  tax  clerk,  one  thousand  dollars. 

12.  In  Ulster  county,  a  transfer  tax  clerk,  seven  hundred  aad  twenty 
dollars. 

13.  In  Richmond  county,  a  transfer  tax  clerk,  one  thousand  dollars. 

14.  In  Nassau  county,  a  transfer  tax  clerk,  twelve  hundred  dollars. 

15.  In  Bronx  county,  a  transfer  tax  assistant,  two  thousand  dollars. 
Such  salaries  and  expenses  shall  be  paid  monthly  by  the  state  comptroller, 

upon  proper  vouchers,  out  of  any  funds  in  his  bands  on  account  of  taxes 
collected  under  this  article.     (Amended  by  L.  1910,  eh.  70,  L.  1911,  chs.   ■ 
160,  681,  744,  L.  1912,  ch.  45,  L.  1913,  eft.  429,  L.  1916,  eft*.  562,  582,  and 
L.  1917,  eft.  481,  in  effect  May  15,  1917.) 

Sonree. — Former  Tax  L.  (L.  1896,  cb.  908)  {  234,  as  amended  by  L.  1906,  cb. 
368,  Gonsolldatlns  parts  ot  former  |j  233,  234,  and  amended  br  L.  1906,  cb,  699, 
and  L.  1908,  cb.  312;  originally  revised  trom  I^  1892,  cb,  399,  |  14;  L.  1893,  eta. 
199.  As  amended  In  1901.  ch.  173,  f  234  covered  L.  1902.  ch.  399;  L.  189S, 
cb.  S61;  Ia  1896.  cb.  9G3;  L.  1897.  ch.  375;  L.  1899.  cha.  269.  270.  406.  providing  for 
surrogate  asalatants  In  various  counties. 

Tolnt  action  of  appointing  ofloen, — Comptroller  casAot  appoint  a  transfer  tax 
assistant  for  ths  county  at  Westchester  without  the  recommendation  ot  tbe  surro- 
gate, but  be  ts  not  bound  to  appoint  one  recommended  by  the  snm^ate; 
the  statute  contemplates  Joint  action  by  the  comptroller  and  the  surrosate. 
Matter  of  Duell  v.  Glynn  <1908),  191  N.  T.  3E7,  84  N.  E.  282,  affg.  (1907),  122 
App.  Dlv.  314.  106  N.  Y.  Supp.  718. 

§  235.  ProoeediBgi  by  district  attomeys. — If,  after  the  expiration  of 
eighteen  months  from  the  accrual  of  any  tax  under  this  article,  such  tax 
shall  remain  due  and  unpaid,  after  the  refusal  or  neglect  of  tbe  persons 
liable  therefor  to  pay  tbe  same,  tbe  state  comptroller  shall  notify  tbe  dis- 
trict attorney  of  the  county,  in  writing,  of  such  failure  or  neglect,  and  such 
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district  attorney  shall  apply  to  the  surro^te's  coart  for  a  citatios,  citing 
the  persons  liable  to  pay  such  tax  to  appear  before  the  court  on  the  day 
specified,  not  more  than  three  months  after  the  date  of  such  citation,  and 
show  canse  why  the  tax  should  not  be  paid.  The  surrogate,  upon  such 
application,  and  whenever  it  shall  appear  to  him  that  any  such  tax  accru- 
ing under  this  article  has  not  been  paid  as  required  by  law,  shall  issue 
sach  citation,  and  the  service  of  such  citation,  and  the  time,  manner  and 
proof  thereof,  and  the  hearing  and  determination  thereon  and  the  en- 
forcement of  the  determination  or  order  made  by  the  surrogate  shall  con- 
form to  the  provisions  of  the  code  of  civil  procedure  for  the  service  of 
citations  out  of  the  surrogate 's  court,  and  the  hearing  and  determination 
thereon  and  its  enforcement  so  far  as  the  same  may  be  applicable.  The 
somite  or  his  clerk  shall,  upon  request  of  the  district  attorney  or  the 
state  comptroller,  furnish,  without  fee,  one  or  more  transcripts  of  such 
decree,  which  shall  be  docketed  and  filed  by  the  county  clerk  of  any  county 
of  the  state  without  fee,  in  the  same  manner  and  with  the  same  effect  as 
provided  by  law  for  filing  and  docketing  transcripts  of  decrees  of  the 
somite's  court.  The  costs  awarded  by  any  such  decree  after  the  col- 
leetioD  and  payment  of  the  tax  to  the  state  comptroller  or  county  treas- 
urer may  be  retained  by  the  district  attorney  for  his  own  use.  Such  costs 
shall  be  fixed  by  the  surrogate  in  his  discretion,  but  shall  not  exceed  in 
any  case  where  there  has  not  been  a  contest,  the  sum  of  one  hundred  dol- 
lars, or  where  there  has  been  a  contest,  the  sum  of  two  hundred  and  fifty 
dollars.  Whenever  the  sum^ate  shall  certify  that  there  was  probable 
cause  for  issuing  a  citation  and  taking  the  proceedings  specified  in  this 
section,  the  state  comptroller,  after  the  same  shall  have  been  audited  by 
him,  shall  pay  all  expenses  incurred  for  the  service  of  citations  and  other 
lavfol  disbursements  not  otherwise  paid,  from  fnnds  in  his  hands  on 
account  of  such  tax,  or  in  a  county  in  which  the  ofBce  of  appraiser  is 
not  salaried,  by  a  warrant  upon  the  county  treasurer  of  such  county  for 
the  payment  by  him  of  the  same  from  funds  in  his  hands  on  account  of 
such  tax.  In  proceedings  to  which  the  state  comptroller  is  cited  as  a 
party  under  sections  two  hundred  and  twenty-eight  and  two  hundred  and 
tiiirty  of  this  article,  he  is  authorized  to  designate  and  retain  counsel  to 
represent  him  and  to  pay  the  expenses  thereby  incurred  out  of  the  funds 
vhich  may  be  in  his  hands  on  account  of  this  tax  in  any  case  in  a  county 
where  the  office  of  appraiser  is  salaried,  and  in  any  other  county  the  state 
comptroller  shall  by  warrant  direct  the  county  treasurer  to  pay  such  ex- 
pcQBea  out  of  any  funds  which  may  be  in  his  hands  on  account  of  this  tax ; 
provided,  however,  that  in  the  collection  of  taxes  upon  estates  of  nonresident 
deeedeatfi  the  state  comptroller  shall  not  allow  for  legal  services  up  to 
and  including  the  entry  of  the  order  of  the  surrogate  fixing  the  tax  a 
^<un  exceeding  ten  per  centum  of  the  taxes  and  penalties  collected. 

■nne— Former  Tax  L.   (L.  1896,  ch.  908)    |  236,  as  amended  by  L.  1901,  cb. 
ITi;  U  J906,  ch.  368;  L.  1908,  eta.  310;  orlKiaallr  revtsed  from  L.  189S,  ch.  399, 
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I  IE,  as  amended  br  L.  1895.  eb.  378,  wtalcb  was  revleed  from  I^  188G,  cb.  483, 

II  16, 17, 19,  aa  amended  by  L.  1887,  ch.  713. 

ProeeedisEi  by  dlitrlot  attorner  may  begin  only  when  tax  la  due.  Hatter  of 
Wolfe  (1893).  137  N.  Y.  205,  33  N.  E.  166,  rerg.  (1892),  66  Hun  389,  21  N.  Y.  Supp. 
616;  Frazar  v.  People  (1888).  6  Dem.  174,  3  N.  Y.  Snpp.  134. 

Limitation  of  time. — Since  L.  1899,  cb.  737,  tbere  Is  no  limitation  of  time  witbtn 
which  proceedings  may  be  brougbt  Matter  of  Moench  (1903),  39  Misc.  480,  80  N.  T. 
Supp.  222. 

Hot  aotioa  for  penalty. — An  action  to  compel  payment  Is  not  an  action  for  a 
penalty  which  must  be  brought  within  two  years,  under  Code,  |  384.  Matter  of 
Wolfe  (1892),  IE  N.  Y.  Supp.  639,  aOd.  on  other  points  (1893),  137  N.  T.  206,  33 
N.  E.  166. 

Objection  to  amount  of  asKHment  cannot  be  ralaed  on  proceedings  to  compel 
payment  where  no  appeal  was  taken.  Matter  of  Hacket  (189G),  14  Ulsc  282,  35 
N.  Y.  Supp.  1061. 

Costs  allowed  to  district  attorney  must  be  taxed  In  the  same  manner  sa  other 
costs  In  surrogate  proceedings.  Matter  of  McCarthy  ,(1893),  6  Misc.  !76,  26  N.  T. 
Supp.  987. 

§  236.  Beoeipta  from  ooanty  treaiarer  or  comptroUer. — One  of  the  du- 
plicate receipts  isaaed  for  the  payment  of  any  tax  under  this  article,  as 
provided  by  section  two  hundred  and  twenty-two,  shall  be  countersigned 
by  the  state  treasurer  if  the  same  was  issued  by  the  state  comptroller,  and 
by  the  state  comptroller  if  issued  by  any  county  treasurer.  The  officer  so 
countersigning  the  same  shall  charge  the  officer  receiving  the  tax  with  the 
amount  thereof  and  afGz  the  seal  of  his  office  to  the  same  and  return  to 
the  proper  person;  but  no  executor,  administrator  or  trustee  shall  be  en- 
titled to  a  final  accounting  of  an  estate  in  settlement  of  which  a  tax  is 
due  under  the  provisions  of  this  article  unless  he  shall  produce  a  receipt 
so  sealed  and  countersigned,  or  a  certified  copy  thereof.  Any  person  shall, 
upon  the  payment  of  fifty  cents  to  the  officer  issuing  such  receipt,  be  en- 
titled to  a  duplicate  thereof,  to  be  signed,  sealed  and  countersigned  in  the 
same  manner  as  the  original. 

Any  person  shall,  upon  the  payment  of  fifty  cents,  be  entitled  to  a  cer- 
tificate of  the  state  comptroller  that  the  tax  upon  the  transfer  of  any  real  es- 
tate of  which  any  decedent  died  seized  has  been  paid,  such  certificate  to 
designate  the  real  property  upon  which  such  tax  is  paid,  the  name  of  the 
person  so  paying  the  same,  and  whether  in  full  of  such  tax.  Such  cer- 
tificate may  be  recorded  in  the  office  of  the  county  clerk  or  register  of 
the  county  where  such  real  property  is  situate,  in  a  book  to  be  kept  by 
him  for  that  purpose,  which  shall  be  labeled  "transfer  tax." 

Sonroe.— Former  Tax  L.  (L,  1896,  oh,  908)  f  236,  as  amended  by  L.  1901,  ch. 
173,  and  L.  1906,  ch.  368;  originally  revised  from  L.  I89S,  ch.  399.  t  IS.  which 
was  revised  from  L.  1886,  ch.  483,  |  23.  as  amended  by  L.  1891,  ch.  216. 

When  exeoator  not  penonally  liable  for  uncolleeted  taxes, — Whare,  after  a  hear- 
ing upon  proper  notice  to  all  parties  Interested,  It  Is  adjudged  that  an  executor 
has  been  unable  to  collect  the  moneys  for  the  payment  of  a  tax  Imposed  under  tbe 
Transfer  Tax  Law  from  tbo  tranaferred  property,  tfarou^  the  destruction  of 
the  property  or  obliteration  of  Its  value  during  the  process  of  administration. 
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wltliont  faalt  or  delinauency  upon  his  part,  the  executor  is  not  personally  liable 
lor  tbe  tax,  and  the  provisione  of  this  section  with  reference  to  his  final  account- 
ing are  not  ■ppllcable.    Uatter  of  Mayer  (1913),  209  N.  Y.  386,  103  N.  B.  713. 

§  237.  Fen  of  county  treatorei. — The  treasurer  of  each  county  in 
which  the  office  of  appraiser  is  not  salaried  shall  be  allowed  to  retain,  on 
all  taxes  paid  and  accounted  for  by  him  each  fiscal  year  ander  this  article, 
five  per  centum  on  the  first  fifty  thousand  dollars,  two  and  one-half  per 
Gentom  oa  the  next  fifty  thousand  dollars,  and  one  per  centum  on  all  ad- 
ditional sums.  Such  fees  shall  be  in  addition  to  the  salarira  and  fees  now 
ftllowed  by  law  to  such  officers. 

Boaroe. — Former  Tax  U  (L.  1896,  ch.  SOS)  |  S37,  as  amended  by  L.  1898,  eh. 
m-,  L.  1901,  ch.  173;  L.  1905,  ch.  3S8,  and  L.  1908,  ch.  310;  originally  revised  from 
L.  1892,  ch.  399,  |  17,  aa  amended  by  L.  1S93,  ch.  704,  which  was  revleed  from 
L  1S8E,  ch.  483,  |  22,  aa  amended  by  L.  1887.  ch.  713. 

§  838.  Bookt  and  forma  to  be  fomiahed  by  the  itate  comptroUer. — ^The 
atatc  comptroller  shall  funuBh  to  each  surrogate  a  book,  which  shall  be  a 
public  record,  and  in  which  he  shall  enter  the  name  of  every  decedent  upon 
whose  estate  an  application  to  him  has  been  made  for  the  issue  of  letters 
of  administration,  or  letters  testamentary,  or  ancillary  letters,  the  date  and 
place  of  death  of  such  decedent,  the  estimated  value  of  his  real  and  per- 
sonal property,  the  names,  places  of  residence  and  relationship  to  him 
of  his  heirs-at-law,  the  names  and  places  of  residence  of  the  legatees  and 
devisees  in  any  will  of  any  such  decedent,  the  amount  of  each  legacy  and 
the  estimated  value  of  any  real  property  devised  therein,  and  to  whom 
devised.  These  entries  shall  be  made  from  the  data  contained  in  tbe  papers 
Sled  on  any  such  application,  or  in  any  proceeding  relating  to  the  estate 
of  the  decedent.  The  surrogate  shall  also  enter  in  such  book  the  amount 
of  the  personal  property  of  any  such  decedent,  as  shown  by  the  inven- 
tory thereof  when  made  and  filed  in  his  office,  and  the  returns  made  by 
any  appraiser  appointed  by  him  under  this  article,  and  the  value  of  an- 
nnities,  life  estates,  terms  of  yeitts,  and  other  property  of  any  such  de- 
cedent or  given  by  him  in  his  will  or  otherwise,  as  fixed  by  the  surrogate, 
and  the  tax  assessed  thereon,  and  the  amounts  of  any  receipts  for  pay- 
ment of  any  tax  on  the  estate  of  such  decedent  under  this  article  filed  with 
him.  The  state  comptroller  shall  also  furnish  to  each  surrogate  forms  for 
the  reports  to  be  made  by  such  surrogate,  which  shall  correspond  with  the 
entries  to  be  made  in  such  book. 

Boaree.— Former  Tax  L.  (L.  1896,  ch.  908)  i  238,  om  amended  by  L.  190G,  ch. 
3tS;  ortglually  revised  from  L.  1886,  ch.  483,  f  20,  as  amended  by  L.  1887,  ch.  713. 

§  238,  Beporti  of  nurogste  and  comity  clerk. — Each  surrt^ate  shall, 
on  Jannary,  April,  July  and  October  first  of  each  year,  make  a  report, 
apon  the  forms  furnished  by  tbe  comptroller  containing  all  the  data  and 
matters  required  to  be  entered  in  such  book,  which  shall  be  immediately 
forwarded  to  the  state  comptroller.  The  county  clerk  of  each  county,  ex- 
cept in  the  counties  where  the  registers  perform  the  duties  of  the  county 
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clerk  with  respect  to  the  recording  of  deeds,  and  when  in  such  coonties 
the  reg^ers,  ^all,  at  the  same  times,  mafae  reports  containing  a  statement 
of  any  deed  or  other  conveyance  filed  or  recorded  in  hia  ofQce,  of  any 
property,  which  appears  to  have  been  made  or  intended  to  take  e£Eect  in 
possession  or  enjoyment  after  the  death  of  the  grantor  or  vendor,  with  the 
name  and  place  of  residence  of  such  grantor  or  vendor,  the  name  and  place 
of  residence  of  the  grantee  or  vendee,  and  a  description  of  the  property 
transferred,  which  shall  be  immediately  forwarded  to  the  state  comp- 
troller. 

Sonroe. — Former  Tax  K  (L.  189S,  ch.  908)  |  239,  aa  amended  b;  U  IWl,  eh. 
173,  and  L.  1S06,  ch.  368;  originally  revised  from  L.  1892,  eh.  399,  |  19,  vhlcfa 
waa  revised  from  L.  1SS6,  ch.  483,  |  IS,  rb  amended  by  L.  18S7,  ch.  713. 

§  240.  Beports  of  eonnty  treaniier. — Each  county  treasurer  in  a  county 
in  which  the  office  of  appraiser  is  not  salaried  shall  make  a  report,  under 
oath,  to  the  state  comptroller,  on  January,  April,  July  and  October  first  of 
each  year,  of  all  taxes  received  by  him  under  this  article,  stating  for  what 
estate  and  by  whom  and  when  paid.  The  form  of  such  report  may  be 
prescribed  by  the  state  comptroller.  He  shall,  at  the  same  time,  pay  the 
state  treasurer  all  taxes  received  by  him  under  this  article  and  not  pre- 
viously  paid  into  the  state  treasury,  except  as  provided  in  the  next  section, 
and  for  all  such  taxes  collected  by  him  and  not  paid  into  the  state  treasury 
within  thirty  days  from  the  times  herein  required,  he  shall  pay  interest  at 
the  rate  of  ten  per  centum  per  annum.     {Amended  by  L.  1911,  ch.  800.) 

Sonroe. — Former  Tax  L.  (L.  1896,  ch.  908)  |  240,  as  amended  by  L.  1901,  ch. 
173,  and  L.  1906,  ch.  368;  originally  revised  from  L.  1892,  ch.  399,  %  20,  which 
was  revised  from  L.  1885,  ch.  483,  |  21,  as  amended  by  L.  1887,  cb.  713. 

§  241.  Seport  of  state  comptroller,  payment  of  taxes;  refnnda  in  oertaiu 
cases. — The  state  comptroller  shall  deposit  all  taxes  collected  by  him  under 
this  article,  except  as  hereinafter  otherwise  provided,  in  a  responsible  bank, 
banking  house  or  trust  company  in  the  city  of  Albany,  which  shall  pay  the 
highest  rate  of  interest  to  the  state  for  such  deposit,  to  the  credit  of  the 
state  "  comproller  on  account  of  the  transfer  tax.  And  every  such  bank^ 
banking  house  or  trust  company  shall  execute  and  file  in  his  office  an  under- 
taking to  the  state,  in  the  sum,  and  with  such  sureties,  as  are  required  and 
approved  by  the  comptroller,  for  the  safe  keeping  and  prompt  payment  on 
legal  demand  therefor  of  all  such  moneys  held  by  or  on  deposit  in  such  bank, 
banking  house  or  trust  company,  with  interest  thereon  on  daily' balances 
at  such  rate  as  the  comptroller  may  fix.  Every  such  undertaking  shall 
have  indorsed  thereon,  or  annexed  thereto,  the  approval  of  the  attorney- 
general  as  to  its  form.  The  state  comptroller  shall  on  the  first  day  of 
each  month  make  a  verified  return  to  the  state  treasurer  of  all  taxes  re- 
ceived by  him  under  this  article,  stating  for  what  estate,  and  by  whom  and 
when  paid;  and  shall  credit  himself  with  all  expenditures  made  since  his 
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last  previous  retam  on  account  of  such  taxes,  for  salary,  refunds  or  other 
purposes  lawfully  chargeable  thereto.  He  shall  on  or  before  the  tenth 
day  of  each  month  pay  to  the  state  treasurer  the  balance  of  such  taxes 
remaining  in  his  hands  at  the  dose  of  business  on  the  last  day  of  the  pre- 
vious month,  as  appears  from  snch  returns. 

^fhenever  the  tax  on  a  contingent  remainder  has  been  detennined  at  the 
highest  rate  which  on  the  happening  of  any  of  sftid  contingencies  or  con- 
ditions would  be  possible  under  the  provisions  of  this  article,  the  state 
comptroller,  in  the  counties  wherein  this  tax  is  payable  direct  to  him, 
and  in  all  other  counties  the  treasurer  of  said  counties,  respectively,  when 
snch  tax  is  paid  shall  retain  and  hold  to  the  credit  of  said  estate  so  much 
of  the  tax  aSBcssed  upon  Biich  contingent  remainderE  as  represents  the 
difference  between  the  tax  at  the  highest  rate  and  the  tax  upon  such  re- 
mainders which  would  be  due  if  the  contingencies  or  conditions  had  hap- 
pened at  the  date  of  the  appraisal  of  said  estate,  and  the  state  comptroller 
or  the  connty  treasurer  shall  deposit  the  amount  of  tax  so  retained  in  some 
solvent  trust  company  or  trust  companies  or  savings  banks  in  this  state, 
to  the  credit  of  such  estate,  paying  the  interest  thereon  when  collected  by 
him  to  the  executor  or  trustee  of  said  estate,  to  be  applied  by  said  ex- 
ecutor or  trustee  as  provided  by  the  decedent's  will.  Upon  the  happening 
of  the  contingencies  or  conditions  whereby  the  remainder  ultimately  vests 
in  possession,  if  the  remainder  then  passes  to  persons  taxable  at  the  high- 
est rate,  the  state  comptroller  or  the  county  treasurer  shall  turn  over  the 
amount  so  retained  by  him  to  the  state  treasurer  as  provided  herein  and 
by  section  two  hundred  and  forty  of  this  article,  or  if  the  remainder 
ultimately  vesta  in  persons  taxable  at  a  lower  rate  or  a  person  or  corpora- 
tion exempt  from  taxation  by  the  provisions  of  this  article,  the  state 
comptroller  or  the  county  treasurer  shall  refund  any  excess  of  tax  so  held 
by  him  to  the  executor  or  trustee  of  the  estate,  to  be  disposed  of  by  said 
executor  or  trustee  as  provided  by  the  decedent's  will.  Executors  or  trus- 
tees of  any  estate  may  elect  to  assign  to  and  deposit  with  the  state  comp- 
troller or  the  county  treasurer,  bonds  or  other  securities  of  the  estate 
approved  by  the  state  comptroller,  or  the  county  treasurer,  both  as  to  the 
form  of  the  collateral  and  the  amount  thereof,  for  the  purpose  of  securing 
the  payment  of  the  difference  between  the  tax  on  said  reminder  at  the 
highest  rate  and  the  tax  upon  said  remainder  which  would  be  due  if  the 
contingencies  or  conditions  had  happened  at  the  date  of  the  appraisal  of 
said  estate,  and  cash  for  the  balance  of  said  tax  as  assessed,  which  said 
bonds  or  other  securities  shall  be  held  by  the  state  comptroller,  or  the 
county  treasurer,  to  the  credit  o£  said  estate  until  the  actual  vesting  of 
said  remainders,  the  income  therefrom  when  received  by  the  state  comp- 
troller or  the  county  treasurer  to  be  paid  over  to  the  executor  or  trustee 
during  the  continuance  of  the  trust  estates  and  then  to  be  finally  disposed  of 
in  accordance  with  the  ultimat«  transfer  or  devolution  of  said  remainders 
as  hereinbefore  provided;  and  it  shall  be  the  duty  of  the  executors  or 
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tniKt«e8  of  8ach  estates  to  forthwith  notify  the  state  comptroller  of  the 
actual  vesting  of  all  such  contingent  remainders. 

If  any  executor  or  trustee  shall  have  deposited  with  the  state  comp- 
troller, or  the  county  treasurer  cash  or  secarities,  or  both  cash  and  &&• 
curities,  to  an  amount  in  excess  of  the  sum  necessary  to  pay  the  transfer 
tax  upon  such  contingent  remainders  at  the  highest  rate  as  aforesaid,  the 
excess  of  tax  so  deposited  shall  be  returned  to  the  executor  or  trustee, 
or  if  any  executor  or  trustee  shall  have  deposited  with  the  state  comp- 
troller, or  the  county  treasurer,  cash  or  securities,  or  both  cash  and  se- 
curities, to  an  amount  less  than  is  sufficient  to  pay  the  tax  upon  such  con- 
tingent remtunders  as  finally  assessed  and  determined,  the  executor  or 
trustee  of  said  estate  shall  forthwith,  upon  the  entry  of  the  order  determin- 
ing the  correct  amount  of  tax  due,  pay  to  the  state  comptroller,  or  the 
county  treasurer,  whichever  is  entitled  under  the  provisions  of  this  article 
to  receive  the  tax,  the  balance  due  on  account  of  said  tax.  (Amended  by 
L.  1911,  ch.  800.) 

8onrc«.— Pormer  Tar  L.  (U  1896,  cli.  908)  |  2404,  added  by  L.  1901,  di.  173, 
and  ameoded  by  L.  1905,  cb.  368,  and  L.  1M6,  ch.  111. 

Tbe  amendment  of  1811  added  all  at  ■ectton  after  flrat  paragraph. 

Amendment  of  1911  dlacnsBed  and  explained.  Matter  of  Splngam  (1916),  176  App. 
Cir.  806,  162  N.  Y.  Supp.  S9G. 

§  242.  Applioation  of  taxes. — All  taxes  levied  and  collected  under  this 
article  when  paid  into  the  treasury  of  the  state  shall  be  applicable  to  the 
expenses  of  the  state  government  and  to  such  other  purposes  as  the  legis- 
lature shall  foy  law  direct. 

Sonroe.— Former  Tax  L.  (L.  1896,  ch.  908)  f  241,  aa  amended  by  L.  1901,  cb. 
173,  and  L.  1905,  ch.  388;  origlnallT  revised  from  L.  1892,  ch.  399,  |  SI,  whlcb 
was  revised  from  L.  1885,  ch.  483,  |  24,  as  amended  by  L.  1887,  ch.  713. 

§  243.  Seflnitioiu. — The  words  "estate"  and  "property,"  as  used  in 
this  article,  shall  be  taken  to  mean  the  property  or  interest  therein  passing 
or  transferred  to  individuals  or  corporate  legatees,  devisees,  heirs,  next  of 
kin,  grantees,  donees  or  vendees,  and  not  as  the  property  or  interest  therein 
of  the  decedent,  grantor,  donor  or  vendor  and  shall  include  all  property  or 
interest  therein,  whether  situated  within  or  without  the  state.  The  words 
"tangible  property"  as  used  in  this  article  shall  be  taken  to  mean  cor- 
poreal property  such  as  real  estate  and  goods,  wares  and  merchandise, 
and  shall  not  be  taken  to  mean  money,  deposits  in  bank,  shares  of  stock, 
bonds,  notes,  credits  or  evidences  of  an  interest  in  property  and  evidences 
of  debt.  The  words  "intangible  property"  as  used  in  this  article  shall  be 
taken  to  mean  incorporeal  property,  including  money,  deposits  in  bank, 
shares  of  stock,  bonds,  notes,  credits,  evidences  of  an  interest  in  property 
and  evidences  of  debt.  The  word  "transfer,"  as  used  in  this  article,  shall 
be  taken  to  include  the  passing  of  property  or  any  interest  therein  in  the 
possession  or  enjoyment,  present  or  future,  by  inheritance,  descent,  de- 
vise, bequest,  grant,  deed,  bargain,  sale  or  gift,  in  the  manner  herein  pre- 
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scribed.  The  words  "county  treasurer"  and  "district  attorney,"  as  used 
in  this  article,  shaU  be  taken  to  mean  the  treasarer  or  the  district  attorney 
of  the  county  of  the  surrogate  having  jurisdiction  as  provided  in  section 
two  hundred  and  twenty-eight  of  this  article.  The  words  "the  intestate 
laws  of  this  st&te,"  as  used  in  this  article,  shall  be  takeu  to  refer  to  all 
transfers  of  property,  or  any  beneficial  interest  therein,  effected  by  the 
statute  of  descent  and  distribution  and  the  transfer  of  any  property,  or 
any  beneficial  interest  therein,  effected  by  operation  of  law  upon  the  death 
of  a  person  omitting  to  make  a  valid  disx>osition  thereof,  including  a  hus- 
band's right  as  tenant  by  the  curtesy  or  the  right  of  a  husband  to  succeed 
to  the  personal  property  of  his  wife  who  dies  intestate  leaving  no  de- 
scendants her  surviving. 

For  any  and  all  purposes  of  this  article  and  for  the  just  impositioo  of 
the  transfer  tax,  every  person  shall  be  deemed  to  have  died  a  resident,  and 
not  &  nonreadent,  of  the  state  of  New  York,  if  and  when  such  person  shall 
have  dwelt  or  shall  have  lodged  in  this  state  during  and  for  the  greater  part 
of  any  period  of  twelve  conaecutive  months  in  the  twenty-four  months 
next  precedii^  his  or  her  death ;  and  also  if  and  when  by  formal  written 
instrument  executed  within  one  year  prior  to  his  or  her  death  or  by  last 
will  he  or  she  shall  have  declared  himself  or  herself  to  be  a  resident  or  a 
citizen  of  this  state,  notwithstanding  that  from  time  to  time  during  such 
twenty-four  months  such  person  may  have  sojourned  outside  of  this  state 
and  whether  or  not  such  person  may  or  may  not  have  voted  or  have  been 
entitled  to  vote  or  have  been  assessed  for  taxes  in  this  state )  and  also  if  and 
when  auch  person  shall  have  been  a  citizen  of  New  York  sojourning  out- 
side of  this  state.  The  burden  of  proof  in  a  transfer  tax  proceeding  shall 
be  upon  those  claiming  exemption  by  reason  of  the  alleged  nonresidence 
of  the  deceased.  The  wife  of  any  person  who  would  be  deemed  a  resident 
under  this  section  shall  also  be  deemed  a  resident  and  her  estate  subject  to 
the  payment  of  a  transfer  tax  as  herein  provided,  unless  said  wife  has  a 
domicile  separate  from  him.  {Amended  by  L.  1910,  ch.  706,  L.  1911,  ch. 
T32,  and  L.  1916,  ch.  551.) 

■oine_PonDer  Tax  I^   (L.  1896,  ch.  90S)    |  242,  as  amended  by  L.  1S98,  cb. 
^-  ^  1901.  ch.  173,  and  L.  190E,  ch.  368;  origlnallr  reTiaed  from  L.  1892,  ch.  399, 

m. 

'Ae  amendment  of  1S9S,  omitted  from  the  definition  of  uroperty  the  words  "over 
'''■^  this  state  has  any  Jnrlsdlction  far  the  purpose  of  taxation,"  superseding 
"««by.  Matter  of  Sherman  (1897),  153  N.  Y.  I,  affg.  (1897).  IB  App.  Dlv.  628,  44 
'  '-  Sqpp.  26,  and  holding  that  nnder  this  language  United  States  bonds  were 
'  ""bJect  to  taxaUon. 

^^  ^Biendment  of  IBOI  Inserted  the  word  "state"  before  comptroller. 
J^  ameiLdment  of  1911  added  the  deflnttlons  of  tangible  and  Intangible  property. 
^  ^niendment  of  ISIB  added  the  last  paragraph  aa  to  reefd«nce. 
^tt«a  Stfttei  bonds  subject  to  taxation  since  amendment  of  1898.    Matter  of 
"o^ttier  (1899),  30  Misc.  19,  82  N.  T.  Bnpp.  1024,  affd.  (1900),  47  App.  Dlv.  625. 
'  *'-  Y.  Supp.  114G,  affd.  (1899).  161  N.  Y.  631,  E7  N.  EL  1122.  afTd.  as  Rummer 
^-  Coi«y  (WOO),  178  U.  8.  116.  44  L.  ed.  998,  20  Sup.  Ct  829. 
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The  term  "truufer"  it  used  In  Its  ordlnur  l«8al  ■IgBUcance;  Oat  tbe  owner 
of  a  thing  dellTera  It  to  another  with  the  Intent  of  i^aaaing  tha  righta  he  has  In 
It  to  the  latter.  Blatter  of  Gould  (1898),  156  N.  Y.  423,  El  N.  B.  287,  modt  <18»T>, 
19  App.  DiT.  352,  46  N.  Y.  Supp.  696.     See  cases  under  |  220. 

The  werdi  "eitate"  and  "propertr"  are  not  limited  by  the  definition  In  |  S, 
Bubd.  6,  of  the  Tax  Law.  So  held  in  reference  to  a  seat  in  the  New  York  atock 
exchange  which  Is  not  personal  property  held  under  the  general  definition.  Uat- 
ter  of  Hellman  (1S03),  174  N.  Y.  254,  66  N.  B.  809,  rerg.  (1M2).  77  App.  DIt.  3G6,  79 
N.  Y.  Supp.  201.     See  cases  under  |  220. 

Amendment  of  191B  which  affects  the  law  of  domlcil  only  In  so  far  as  to  continue 
a  residence  for  the  greater  part  of  twelre  months,  prima  facie  evidence  of  one 
element  of  domlcil,  construed.  Matter  of  Green  (1917).  B9  Misc.  B82,  164  N.  T. 
Supp.  1063. 

Section  olted.— Matter  of  Coetello  (1907),  1S9  N.  Y.  288,  82  N.  H.  139,  modf.  <1907), 
117  App.  DiT.  S07,  103  N.  Y.  Supp.  6;  Brown  v.  Lawrence  Park  Realty  Co.  (1909),  ISS 
App.  DiT.  763,  118  N.  Y.  Supp.  132. 

§  244.  Exemptioiu  in  trtide  oiu  not  appUoabk. — The  exemptions  enu- 
merated in  section  four  of  this  chapter  shall  not  be  conBtmed  ss  being  ap- 
plicable in  any  manner  to  the  provisions  of  this  article. 

Sonroe.— Former  Tax  L.  (L.  1896,  ch.  908)  |  243,  as  added  by  L.  1900,  ch.  382, 
and  amended  by  Li.  1905,  ch.  368. 

Effect  of  leotion. — This  section  operates  to  deprive  a  corporation,  whose  pnq*- 
erty  U  exempted  from  taxation  for  general  purpoBea  by  |  4  of  the  Tax  Law,  only 
of  its  exemption  from  the  transfer  tax.  In  construing  the  proTlslons  of  the  Tax 
Law  as  to  exemptions  from  the  transfer  tax,  no  reference  can  ba  had  nor  effect 
given  to  f  4  of  that  law.  Matter  of  Huntington  (1901),  62  App.  DIt.  96,  70  N.  Y. 
Supp.  863,  modf.  (1901),  168  N.  Y.  399.  It  does  not  apply  to  a  bequest  to  a 
charitable  or  beneTolent  corporation,  exempt  under  |  4  of  the  Tax  Law,  made 
by  the  wll)  of  a  testator  who  died  prior  to  the  paasage  of  the  act  of  1900.  Mat- 
ter of  Tanderbllt  (1902),  6S  App.  Dlv.  27,  74  N.  Y.  Supp.  450,  modf.  (1902),  172 
N.  Y.  69. 

§  245.  Limitatioa  of  time. — The  proTisions  of  the  code  of  civil  pro- 
cedure relative  to  the  limitation  of  time  of  enforcing  a  civil  remedy  shall 
not  apply  to  any  proceeding  or  action  taken  to  levy,  appraise,  assess,  de- 
termine or  enforce  the  collection  of  any  tax  or  penalty  prescribed  by  this 
article,  and  this  section  shall  be  construed  as  having  been  in  effect  as  of 
date  of  the  original  enactment  of  the  inheritance  tax  law,  provided,  how- 
ever, that  as  to  real  estate  in  the  bands  of  bona  fide  purchasers,  the  trans- 
fer tax  shall  be  presumed  to  be  paid  and  cease  to  be  a  lien  as  against  such 
purchasers  after  the  expiration  of  six  years  from  the  date  of  accrual. 

Bonrce.— Former  Tax  L.  <L.  1896,  ch.  908)  |  282,  as  added  by  L.  1899,  ch. 
737,  BO  far  as  the  section  relates  to  transfer  taxes. 

The  six  years  itatute  of  UmiUtlons  prescribed  by  |  382,  subd.  2,  of  the  Code  of 
ClTil  Procedure,  cannot  be  set  up  as  a  defense  In  an  action  to  enforce  the  collection 
of  a  transfer  tax  upon  an  estate,  althongh  the  testatrix  died  in  January,  1893, 
and  the  tax  was  not  Imposed  until  NoTomber,  190£.  Under  the  law  as  it  existed 
at  the  time  of  the  testatrix's  death  a  proceeding  to  collect  such  tax'  could  have 
bem  taken  at  any  time  before  July  12.  1900.  Before  that  date  L.  1899,  ch.  737, 
had,  by  the  enactment  of  the  above  section,  taken  away  the  defense  of  the  statute. 
Matter  of  Moench  (1902),  39  Misc.  480,  80  N.  Y.  Supp.  222. 
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Applieation  of  exception. — This  section  1b  retroactlTe  and  Intended  to  relieve 
pnceedingB  under  this  article  from  the  power  of  the  statute,  except  as  to  Inno- 
cent pnrchaBer  of  real  estate.  This  exc^lon  does  not  apply  to  executors,  admtnls- 
tntora,  tnutees  or  beneBciarlea.  Hatter  of  Strang  (1907),  117  App.  DIt.  798.  102 
R  Y.  Siipp.  1083. 
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256.  Mortgages  tor  Indefinite  amount*  or  for  contract  obligations. 
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2GS.  Effect  of  nonpayment  of  taxes. 
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iSO.  Determination  and  apportionment  by  tbe  state  tax  commlBslon. 

Ul.  Payment  over  and  distribution  of  taxes. 

282.  Expenses  of  offlcers. 
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266.  Tax  a  Hen;  exceptions. 

266.  Enforcement;  procedure. 

267.  Idem;  wbere  recovery  Is  bad  against  trust  mortgagee. 

5  850.  Definitioiu. — The  term  "real  property"  as  used  in  this  article, 
in  additioD  to  the  definition  thereof  contained  in  section  two  of  this  chapter, 
includes  everything  a  conveyance  or  mortgage  of  which  can  be  recorded  as 
>  conveyance  or  mortgage  of  real  property  under  the  laws  of  the  state. 
The  term  "mortgage"  as  used  in  this  article  includes  every  mortgage  or 
deed  of  tmst  which  imposes  a  lien  on  or  affects  the  title  to  real  property, 
notwithstanding  that  such  property  may  form  a  part  of  the  security  for  the 
debt  or  debts  secured  thereby.  Executory  contracts  for  the  sale  of  real 
property  under  which  the  vendee  has  or  is  entitled  to  possession  shall  be 
deemed  to  be  mortgages  for  the  purposes  of  this  article  and  shall  be  tax- 
able at  the  amount  unpaid  on  such  contracts.  A  contract  or  agreement 
by  which  the  indebtedness  secured  by  any  mortgage  is  increased  or  added 
to,  shall  be  deemed  a  mortgage  of  real  property  for  the  purpose  of  this 
article,  and  shall  be  taxable  as  such  upon  the  .amount  of  such  increase 
w  addition.     (Amended  by  L.  1916,  di.  323,  §  65.) 

I«m.— Former  Tax  L.  (L.  1S9S,  cb.  SOS)  |  290,  as  added  by  L.  1906,  cb.  729, 
Ud  amended  by  L.  l&Oe,  cb.  632,  and  L.  1907,  ch.  340. 

I*ttj— The  Mortgage  Tax  Law  of  1906,  cb.  729,  provided  tor  on  annual  tax 
Df  oa»balI  of  1  per  centum.  The  article  was  amended  throughout  by  L.  1906, 
^  ES2,  changing  tbe  tax  to  a  recording  tax  of  one-half  1  per  centum,  payable 
at  the  time  of  recording,  or  as  numey  was  advanced  under  tbe  mortgage. 
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I  2S0.  Tax  on  moTtgagoB.  L.  1909,  ch.  62. 

The  kmendment  of  19M  broadened  the  deflnltlon  of  "mortgage." 

Xoitxasei  executed  befon  act  of  IBOe. — ^The  repeal  ol  tbe  proTlalons  of  the  act  oC 

1906,  oh.  729,  wlilcb  provided  for  an  annual  tax  on  mortgages  b;r  the  proTlalom 

of  the  act  of  1946,  cb.  532,  providing  for  &  recording  tax  on  mortgagea,  leavea 

mortgagee  executed  before  the  passage  of  the  latter  act  open  to  taxation  under 

II  2  and  3,  ante;  the  act  of  190G  created  no  contract  between  the  state  and  In- 
dlvlduals,  and  taxation  of  such  prior  mortgagee  is  not  unconstitutional  as  Im- 
pairing eontracte.  People  ex  rel.  Casaavoy  r.  Dbnond  (1907),  ISl  App.  DIt.  &&t, 
108  N.  Y.  Snpp.  277. 

Tax  upon  mortgagee  covering  property  In  different  conntles  only  applies  to  ench 
mortgages  as  are  recorded  on  or  subsequent  to  July  1,  1906,  even  though  offered 
for  re-recordlng  In  other  counties.    Rept.  of  Atty.  Oenl.  (1909)  667. 

ConstittLtlonallty. — The  original  act  (Laws  of  1906,  eh.  729),  has  been  before  tbe 
Court  of  Appeals  and  held  to  be  constltutlotial.  (See  People  ex  rel.  Elsman  t. 
Ronner  (1906),  186  N.  T.  286,  77  N.  E.  1061.)  The  tax  imposed  by  that  act  was 
the  same  in  all  substantial  particulars  as  the  one  subatitaled  for  It  by  the  act  of 
1908  and  re-enacted  by  the  act  of  1907.  The  changee  have  to  do  vith  the  time  and 
manner  of  payment  but  are  upon  the  same  class  of  property.  If,  therefore,  the 
statute  of  1906  does  not  violate  the  constitution,  the  latter  enactments  cannot  be 
regarded  as  so  doing.  Peopto  ex  rel.  UcKnlgbt  t.  Union  B.  Jb  P.  Co.  (1909),  63 
Misc.  132,  118  N.  Y.  Supp.  466. 

Betroaotlvc  effect. — The  provisions  of  this  article  so  tar  as  tbey  authorise  pro- 
ceedings to  enforce  payment,  may  be  retroactive  and  valid.  But  as  creating  a  lia- 
bility against  the  defendant  in  respect  to  a  prior  tranaaction,  they  are  retrospective 
and  Invalid.  It  caimot  Impress  a  liability  upon  a  mortgagor  for  the  payment  of 
tbe  tax  on  such  a  past  transaction.  People  ex  rel.  UcKnlgbt  r.  Union  B.  ft  P.  Co. 
(1909),  63  Misc.  132,  118  N.  Y.  Supp.  166. 

The  words  ''amount  unpaid  on  ineh  oontraoti"  refer  to  the  amount  unpaid  at  the 
date  of  the  execution  of  the  contracts  Inasmuch  as  contracts  are  deemed  to  bo 
made  for  the  purpose  of  taxation  at  the  time  of  their  execution.  Rep.  of  Atty. 
Qenl.  (1909)  420. 

A  deed  ooureying  real  property,  wUob,  by  any  other  written  instrument,  ^>- 
pears  to  be  Intended  only  as  a  security  In  the  nature  of  a  mortgage,  although  an 
absolute  conveyance  in  terms,  must  be  considered  a  mortgage.  People  v.  Qass 
(1912),  206  N.  Y.  609,  100  N.  E.  404. 

A  deed  executed  by  a  corporation  and  recorded  simultaneously  with  the  consent 
of  the  stockholders  of  said  corporation  to  the  execution  of  the  deed,  which,  among 
other  things,  provided  that  the  deed,  thou^  absolute  upon  Ita  face,  should  operate 
as  a  mortgage,  must  be  regarded  as  a  mortgage  within  the  meaning  of  this  section. 
Rept  of  Atty.  Oenl.  (1909)  626. 

When  absolute  deed  deemed  mortgage. — See  Rept.  of  Atty.  Oenl.  (1914)  IS,  cited 
under  section  320  of  the  Real  Property  Law. 

A  trust  deed  may  be  a  mortgage  subject  to  a  recording  tax.  Rept  of  Atty.  Qenl. 
(1909J  34S. 

An  tnatrument  granting  and  releaalng  real  property  In  trust,  which  secures  to 
the  trustees  a  lien  upon  said  real  property  for  advances  made  by  them,  Is  taxable. 
Opinion  of  Atty.  Qenl.  (1913)  3. 

An  exeontory  eontraot  of  sale  by  which  a  residence  upon  the  land  ta  given  the 
vendee,  title  to  vest  at  death  of  vendor,  but  by  which  no  possession  of  the  premleea 
Is  conferred  upon  the  vendee.  Is  not  subject  to  a  mortgage  recording  tax.  Rept 
of  Atty.  Oenl.   (1914)  70. 

A  lease  of  real  property  for  a  term  of  three  years  or  more  constitutes  "tangible' 
property.    Atty.  Oenl.  Rept.  (1916),  4  State  Dep.  Bep.  B24- 

A  lease  for  Ave  years  Is  real  property  within  the  meanlmc  of  this  section,  and 
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dott  not  lose  Its  character  after  tbe  expiration  of  two  jrean  of  the  term.  People 
UnL  Ellu  Brewing  Co.  t.  QafW  (1907),  63  Misc.  363,  104  N.  Y.  Snpp.  884,  attd. 
(1M7),  120  App.  DiT.  147,  104  N.  Y.  Supp.  186,  afld.  (1908),  190  N.  Y.    666,  83  N.  B. 

iin. 

The  iwlgnmcnt  of  a  leaie  of  real  property  ae  collateral  aecurfty  for  a  debt  is  a 

iiioriSBKe  on  a  lease  for  a  term  of  yean  and  is  taxable  under  the  case  of  People 

eirel.  Blios  Brewing  Co.  v.  Qass  (190T),  120  App.  DIt.  147,  104  N.  Y.  Bupp.  8S6,  afld. 

(IMfi),  180  N.  Y.  666,  83  N.  B.  1129,  on  the  theory  that  each  a  lease  1b  real  property. 

B«in  of  Atty.  Oeol.   (IBIO)   660. 
^  trreement  not  to  reeord  a  mortgage  should  only  be  recorded  upon  payment 

^  *  mortgage  tax  of  the  same  amount  as  the  mortgage  itaelf  would  be  subject  to 

'fjirasented  for  record.    Kept,  of  Atty.  Oenl.   (1912)  4S1. 

i  eontract  of  sale  under  which,  before  the  execution  of  the  deed,  the  vendee 
Btf  oome  Into  poeseBslon,  should  be  taxed  as  a  mortgage  on  presentation  for 
naoTA,  unless  affidavit  Is  made  that  the  vendor  Is  In  possession.  Rept.  of  Atty. 
OaL  (1812)  167. 

■^i^sase  for  a  eondltlonal  tale  Is  subject  to  taxation.  Rept.  of  Atty.  Oenl.  (1906) 
4T3. 

1  eondltlonal  sale  covering  personal  property  only  is  not  taxable.  Rept.  of  Atty. 
0«1-  (1907)  418. 

^tVBVes  given  to  loan  oommlHleaen  for  the  security  of  the  United  States 
^'^Poalt  Fund  are  not  subject  to  taxation.    Rapt,  of  Atty.  Oenl.   (190S)   623. 

^  BOKTeyanoe  of  lands  to  tnitees  for  the  beneflt  of  oreditors  of  the  grantor's 
^'''^■ed  husband,  made  pursuant  to  an  agreement  whereby  the  trostees,  endowed 
^"i  a  power  of  sale,  were  to  pay  the  creditors  of  the  deceased  husband  from  the 
^"'"^^Ab  of  the  sale  after  deducting  expenses.  Interest  on  mortgages,  etc.,  the  balance 
"  »  '"^turned  to  the  grantor,  does  not  create  a  mortgage,  there  being  no  agreemmt 
^^  reconveyance  to  the  grantor,  or  for  a  defeasance.  Hence,  such  agreement  is 
''■''Uod  to  record  without  payment  of  the  mortgage  recording  tax.  Dryer  v. 
B<*l>ep    (1814).  162  App.  Dlv.  690,  147  N.  Y.  Supp.  1028. 

Ile«4  reeorded  s*  mortgage. — A  deed  of  a  farm  upon  which  there  ie  a  mortgage  of 
HOOO,  If  recorded  aa  a  mortgage  should  be  taxed  regardlees  of  the  encumbrance. 
""*-  o«  Atty.  (Jenl.  (1911)  45. 

'"eat  of  law  on  oontraeti  of  sale. — A  vendee  under  a  contract  to  purchase  lands 
''"'^^^t  reject  the  title  because  a  mortgage,  though  having  one  year  to  run,  con- 
™'*^  a  provision  that  should  the  law  for  the  taxation  of  mortgages  be  changed 
*°  ^"  to  Increase  the  tax  thereon,  and  the  owner  tall  to  pay,  the  mortgagee  might 
fl«l«,r«  the  mortgage  due  on  thirty  days'  notice.  Frank  v.  Frank  (1908),  123  App. 
""■  802,  108  N.  Y.  Supp.  649. 
J***WoB  olted.— Hoeenberg  v.  Feierlng  (1907),  121  App.  Dlv.  180,  106  N.  Y.  Supp. 

§   9Bl.    Ezemptioa  firom  Icwal  taxation. — ^All  mortgages  of  real  property 

""lated  -within  the  state  which  are  taxed  hy  this  article  and  the  debts  and 

~*  obligations  which  they  secure,  together  with  the  paper  writings  evidenc- 

"*  the  same,  shall  be  exempt  from  other  taxation  by  the  state,  counties, 

eitiea,  towns,  villages,  school  districts  and  other  local  snbdivisions  of  the 

"*■**,  except  that  such  mortgage  shall  not  be  exempt  from  the  taxes  im- 

T"*^  by  sections  twenty-four  to  twenty-four-g,  both  inclusive,  one  hundred 

*^^  eighty-seven,  one  hundred  and  eighty-eight,  one  hundred  and  eighty- 

^ne  and  article  ten  of  tiiis  chapter.     (Amended  hy  L.  1916,  ch.  323,  and  L. 

W17,  (A.  485,  *«  egtct  May  15,  1917.) 
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Source.— Former  Tax  L.  (L.  1896,  cb.  908)  |  291,  as  addod  by  U  1906,  ch.  TZ9, 
uid  renumbered  and  amended  by  I^  1906,  cb.  532. 

The  amendment  of  1916  omitted  the  words:  "but  the  exemption  conferred  by  this 
flection  Bhall  not  be  conatrued  to  Impair  or  la  any  manner  affect  the  title  of  any 
pnrchaaer  of  land  or  real  estate  which  may  be  sold  for  nonpayment  of  taxes 
leTied  by  any  local  authority." 

The  amendment  of  1917  merely  corrected  tbe  reterence  to  ||  24-24«,  former  |  24 
baying  been  divided  Into  elgbt  Bectlone  by  amendment. 

^emptloni. — A  corporation  taxed  under  this  aectlon  1b  not  entitled  In  computing 
the  basis  for  ita  franchlae  tax  to  deduct  from  Its  capital  the  amount  thereof  In- 
Teated  In  mortgages  upon  which  the  recording  tax  has  been  paid.  Rept.  oE  Atty. 
Genl.  (IBOS)  171. 

A  mortgage  upon  which  tbe  tax  hae  not  bera  paid  Is  not  exempt  from  otber 
taxation  under  thie  section.    Rept  of  Atty.  G«il.  (1909)  63G. 

Exemption  from  local  tax  of  bonds  scoured  by  mor^caged  property  partly  vltUa 
and  partly  -without  the  state. — Taking  Into  consideration  tbe  use  of  the  language 
"mortgage  of  real  property  situated  within  tbe  state"  as  It  Is  used  throughout  the 
Tax  Law,  It  seems  that  said  law  does  not  exempt  the  appropriation  of  a  mortgage 
not  taxed  thereunder  from  the  proTlslons  of  the  general  Uw  applicable  to  the 
taxation  of  personal  property.    Rept  of  Atty.  Oenl.  (1909)  669. 

The  clause  of  exemption  contained  In  this  secUon  goes  only  to  the  extoit  to 
which  the  mortgage  in  question  is  taxable  and  has  been  "taxed"  under  tbe  pro- 
vlBtons  of  article  11.  Hence,  the  owner  of  a  bond  of  a  foreign  corporation,  secured 
by  real  estate,  the  greater  part  of  which  la  situated  without  the  state,  Is  entitled 
to  an  exemption  under  this  section  only  to  tbe  extent  to  which  such  property  has 
been  taxed  by  recording  the  mortgage  In  other  counties  of  this  state,  where  a 
portion  of  tbe  real  property  Is  situated.  People  ex  rel.  Braebnm  Assn.  t.  Hsnklng 
(1913).  154  App.  DlT.  679,  139  N.  Y.  Supp.  436. 

ExemptloB  msy  be  claimed  at  any  time  before  the  assessors  complete  their  as- 
sessment.   Hatter  of  Pullman  (1906),  62  Hlsc.  1,  102  N.  T.  Supp.  356. 

The  re-examlnatlon  of  an  assessment,  made  by  a  town  board  of  assessors  m^ 
be  had  on  certiorari  only  where  the  prior  examination  before  tbe  board  InrolTed 
a  dispute  and  a  doubt,  and  not  where  such  examination  was  entirely  oondnslve 
permitting  the  asseesora  but  one  conree  of  action.  People  ex  re).  Qlea  Telephone 
Ck>.  Y.  Hall  (1908),  67  Misc.  308,  109  N.  Y.  Supp.  402,  mod.  (1909),  130  App.  Dly. 
360.  114  N,  Y.  Supp,  511. 

§  S58.  Ezemptioiu. — Ho  mortgage  of  real  property  situated  within  this 
state  shall  be  exempt,  and  no  person  or  corporation  owning  any  debt  or 
obligation  secured  by  mortgage  of  real  property  situated  within  this  state 
shall  be  exempt,  from  the  taxes  Imposed  by  this  article  by  reason  of  any- 
thing contained  in  any  other  statute,  or  by  reason  of  any  proTision  in  any 
private  act  or  charter  which  is  subject  to  amendment  or  repeal  by  the  legis- 
lature, or  by  reason  of  nonresidence  within  this  state  or  for  any  other  cause. 

flonroe.— Former  Tax  L.  (U  1896,  ch.  90S)  1  29S,  as  added  by  U  1906,  cb.  729. 
and  renumbered  and  amended  by  L,  1906,  ch.  632. 

Effect  on  ipeolal  exemptions. — Where  a  charitable  education  institution  is  ex- 
empted by  ItB  charter  from  paying  the  recording  tax  provided  for  by  this  section, 
such  exemption,  so  far  as  mortgages  belonging  to  It  are  concerned,  must  be 
deemed  to  have  been  repealed  by  this  section.  People  ex  rel.  Cooper  Union  t. 
Oaas  (1907).  190  N.  Y.  323,  S3  N.  B.  64,  revg.  (1907),  119  App.  DIt.  280,  104  N.  Y. 
Supp.  613. 
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§  253.  Recording  tax. — A  tax  of  fifty  cents  for  each  one  hundred  dollars 
Bud  each  remaming  major  fraction  thereof  of  principal  debt  or  obligation 
"Iiicli  is,  or  under  any  contingency  may  be  secured  at  the  date  of  the  exe- 
rtion thereof  or  at  any  time  thereafter  by  a  mortgage  on  real  property 
Mtnated  within  the  state  recorded  on  or  after  the  first  day  of  July,  nine- 
ty hundred  and  six,  Is  hereby  imposed  on  each  such  mortgage,  and  shall 
be  collected  and  paid  as  provided  in  this  article.  If  the  principal  debt  or 
obligation  which  is  or  by  any  contingency  may  be  secured  by  such  mortgage 
recorded  on  or  after  the  first  day  of  July,  nineteen  hundred  and  seven, 
ii  less  than  one  hundred  dollars,  a  tax  of  fifty  cents  is  hereby  impoaed  on 
such  mortgage,  and  shall  be  collected  and  paid  as  provided  in  this  article. 
Umended  by  L.  1916,  ch.  323,  §  67.) 

*«»«.— Former  Tax  L,  (L,  1896,  ch.  908)  t  2»3,  as  added  by  L.  1906,  ch.  729, 
■"d  renumbered  and  amended  by  L.  1906,  ch.  G32,  and  amended  by  L.  1907,  ch. 

no. 

Tbe  axBCBdmcnt  of  ISU  made  no  change  of  subatanoe. 

IrtereiiBei. — What  conetltute*  "mortgage,"  see  |  260  and  cases  cited. 

^^i»  of  tai. — ^Where  a  mortgage  provldea  that  "this  grant  la  Intended  as  a  se- 
<^tity  for  the  payment  of  the  sum  of  $1,600  on  the  first  day  of  April,  1912,  no  In- 
terest being  payHble  In  the  meantime;  the  Intention  of  the  party  being  that  the 
■om  actnaUy  loaned  which  la  11,260.30  eball  at  the  rate  of  alx  per  cent,  per  annum 
■""•"^t  to  (1,500  (n  three  years  from  April  1,  X909,"  the  tax  mnat  be  computed 
npoB  9 i,soo  rather  than  upon  fl,260.30  since  the  principal  obligation  of  the  mort- 
»86  »m  bo  (I,B00  at  maturity.    Rept.  of  Atty.  Oenl.  (1909),  530. 

^  ^bom  tax  paid.— The  fact  that  section  293  of  the  former  Tax  Law  (now  253), 
u  unendad  by  Laws  of  1906,  chapter  632,  and  Laws  of  1907,  chapter  340,  providing 
Ut  the  recording  tax,  does  not  preecrlbe  by  whom  the  same  shall  be  paid.  Indicates 
'  '^^la.Uve  Intent  to  leave  it  to  the  parties  themselves  to  determine  by  agreement 
^vhoin  such  Ui  shall  be  paid.  Seamen's  Bank  for  Savings  v.  Fell  (1915),  166 
App.  Di^   271,  151  N.  y.  Supp.  600. 

''''^Cagei  refunding  prior  mortgagei  and  wiping  them  out  of  exiitenoe,  are  not 
enlltlea  to  any  exemption  from  the  recording  ta»  Imposed  by  this  section,  as  they 
"*  **ot  additional  or  supplemental  mortgages  within  the  meaning  of  section  256. 
*'""-  Qenl.  Opln.  (1915)  6  State  Dep.  Rep.  445. 

^*^Cage  on  oostlngcaay. — Where  a  mortgage  is  given  to  secure  the  sum  of 


»,100 


and,  on  a  contingency  named  therein  the  further  snm  of  (6,000,  recording 


"*  «homa  be  paid  on  the  full  amount  of  17,100.    Rept.  of  Atty.  Gonl.  (1910)  679. 

^  executory  eontrsot  of  lale  recorded  as  a  mortgage,  should  be  taxed  for  the 
'""'"It  paid  in  cash  and  not  upon  a  mortgage  assumed.    Rept.  of  Atty.  Oenl.  (1911) 

^nie  0(  reoordlng. — It  is  not  necessary  that  a  mortgage  be  recorded  at  onco 
l*"^  its  delivery,  and  failure  to  do  so  and  to  pay  the  tax  does  not  render  the 
^^^ntent  void.  It  may  be  recorded  and  the  tax  paid  at  any  time  before  the 
^^Kagee  aeeks  to  enforce  tt.  Mutual  Lite  Ins.  Co.  v.  Nicholas  (1911),  144 
*«".  DtT.  96,  128  N.  Y,  Supp.  902. 

'^he  statute  relating  to  taxation  of  mortg^es  does  not  require  a  defeasance 
vat<^  (Msverta  an  otherwise  absolute  grant  into  an  equitable  mortgage  to  be  re- 
^"^^  or  the  mortgage  tax  paid  on  delivery  of  such  defeasance  which  may  be  and 
'"^  is  executed  and  delivered  long  after  the  execution  of  the  absolute  grant.  All 
^  itatDte  requires  Is  the  recording  of  tbe  defeasance  and  the  payment  of  tbe 
"'o'tctge  tax  at  any  time  before  mortgage  Is  sought  to  be  enforced.  Leavltt  v. 
Wildoou  Co.  (1914),  S8  Mlac  286,  161  N.  Y.  Supp.  832. 
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Brldeaoe. — No  mortsve  executed  after  July  1.  1S08,  can  be  received  tn  eTidence 
In  any  action  or  proceedlnK  In  this  state,  unless  the  mortgage  tax  thereon  haa  been 
paid.    Hut  Life  Ins.  Co.  t.  Nicholas  (ISll),  144  App.  DlT.  95,  128  N.  T.  Supp.  SOS. 

Bee  generally  People  ex  rel.  American  Ice  Co.  T.  Tax  Comra.  (1912),  153  App. 
Dly.  632,  138  N.  Y.  Bupp.  344. 

§  254.  Optional  tax  on  prior  mor^aget. — ^Wlienever  any  mortgage  other 
than  a  mortgage  specified  in  section  two  hundred  and  sixty-four  has  been 
recorded  prior  to  July  first,  nineteen  hundred  and  six,  the  record  owner 
thereof  may  file  with  the  recording  officer  of  the  county  in  which  the  real 
property,  or  any  part  thereof,  on  which  said  mortgage  is  a  lien,  is  situated, 
a  written  statement  under  oath  verified  hy  the  record  owner  or  the  agent 
or  officer  of  such  record  owner  describing  such  mortgage  by  giving  the  date 
of  the  same  and  the  liber  and  page  of  the  record  thereof  together  with  the 
names  of  the  parties  thereto,  specifying  the  amount  then  remaining  unpaid 
on  the  debt  or  obligation  secured  thereby,  and  electing  that  it  shall  become 
subject  to  the  tax  prescribed  by  section  two  hundred  and  fifty-three  of  this 
chapter.  Whenever  any  unrecorded  mortgage  has  been  executed  and  de- 
livered prior  to  July  first,  nineteen  hundred  and  six,  the  owner  thereof  may 
record  the  same  upon  filing  with  the  recording  officer  a  similar  statement 
and  paying  the  tax  as  herein  prescribed.  A  tax  shall  thereupon  be  com- 
puted, levied  and  collected  upon  the  amount  of  the  principal  debt  or  obliga- 
tion unpaid  at  the  time  of  the  filing  of  such  statement,  or  of  the  recording 
of  sneh  mortgage  and  filing  of  such  statement.  On  the  payment  of  such 
tax  as  herein  provided,  the  recording  officer  shall  note  on  the  maigin  of  the 
record  of  such  mortgage  the  fact  of  such  statement  and  of  the  amount  of  the 
tax  paid,  attested  by  his  signature,  whereupon  such  mortgage  and  the  debt 
or  obligation  secured  thereby  shall  be  entitled  to  the  exemptions  and  im- 
munities conferred  by  this  article,  and  all  of  the  provisions  of  this  article 
shall  thereafter  be  applicable  to  said  mortgage.  Whenever  the  original 
mortgage  is  presented  to  the  clerk  blether  with  the  statement  he  shall  also 
note  on  said  original  mortgage  the  fact  of  the  filing  of  the  said  statement  and 
also  the  amount  of  the  tax  paid  duly  attested  by  his  signature,  which  in- 
dorsement shall  be  conclusive  evidence  of  the  payment  of  such  tax. 

Sonroe. — ^Former  Tax  L.  (L.  1S96,  ch,  90S)  ^  293-a,  aa  added  by  L.  1907,  cb.  340. 

§  2S5.  Supplemental  mortgi^es. — ^If  subsequent  to  the  recording  of  a 
mortgage  on  which  all  taxes,  if  any,  accrued  under  this  article  have  been 
paid,  a  supplemental  instrument  or  mortgage  is  recorded  for  the  purpose 
of  correcting  or  perfecting  any  recorded  mortgage,  or  pursuant  to  aome 
provision  or  covenant  therein,  or  an  additional  mortgage  is  recorded  im- 
posing the  lien  thereof  upon  property  not  originaUy  covered  by  or  not  de- 
scribed in  such  recorded  primary  mortgage  for  the  purpose  of  securing  the 
principal  indebtedness  which  is  or  under  any  contingency  may  be  secured 
by  such  recorded  primary  mortgage,  such  additional  instrument  or  mort- 
gage shall  not  he  subject  to  taxation  under  this  article,  unless  it  creates  or 
secures  a  new  or  further  indebtedness  or  obligation  other  than  the  principal 
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indebtedness  or  obligation  secured  by  or  which  under  any  contingency 
may  be  secured  by  the  recorded  primary  mortgage,  in  which  ease,  a  tax  ia 
imposed  as  provided  by  section  two  hundred  and  fifty-three  of  thia  chapter 
on  such  new  or  further  indebtedness  or  obligation,  and  shall  be  paid  to  the 
proper  recording  oflBcer  at  the  time  such  instrument  or  additional  mort- 
8»«e  Ib  recorded.  If  at  the  time  of  recording  saeh  instrument,  or  addi- 
tional mortgage  any  exemption  is  claimed  under  this  section,  there  shall  be 
filed  with  the  recording  officer  and  preserved  in  his  office  a  statement  under 
oath  of  the  facts  on  which  such  claim  for  exemption  is  based.  The  de- 
tenninatian  of  the  recording  officer  upon  the  question  of  exemption  shall  be 
nviewable  by  the  tax  commission.  {Amended  hy  L.  1916,  ck.  323,  §  68.) 
Smmc. — Former  Tax  L.  (L.  1898,  ch.  908)  |  293-b,  sa  added  by  L.  1907,  ch.  340. 
The  ftmendment  of  1916  changed  "state  board"  to  "tax  commUalon." 
lut  eonitltntei  inpplemental  mortgage. — Where  a  contract  tor  a  lease  Is  assigned 
to  Btctire  an  tndebtedneea  and  on  Its  recording  Is  taxed  as  a  mortgage,  no  further 
tu  accrues  or  Is  due  upon  the  lease  Itself  when  It  Is  delivered  and  recorded.  Kept, 
ol  Attj.  Qenl.  (1912)  16B. 

A  enpplemental  mortgage  executed  for  the  purpose  of  securing  a  sum  for  which 
a  prlmar;  mortgage  was  given  and  tax  paid,  also  for  the  purpose  of  Imposing  a 
to  Qpon  real  property  not  covered  by  the  primary  mortgage  may  he  recorded 
vll&out  payment  of  a  Ux,     Rept.  of  Ally.  Qenl.  (1910)  662. 

Where  a  trust  mortgage  executed  to  secure  a  bond  Issue  bas  already  been 
recorded  and  the  tax  paid,  a  supplemental  Instrument  which  recites  the  original 
mortgage  and  merely  effects  a  modification  of  the  terms  thereof  by  giving  an 
additional  right  to  renew  and  extend  the  prior  mortgage,  and  to  substitute  new 
mortgages  therefor,  and  to  renew  the  same  and  to  execute  other  mortgages  which 
shall  be  prior  to  the  original  mortgage  for  Improvements  to  be  made,  the  Instru- 
ment Is  merely  a  supplemental  mortgage  within  the  spirit  of  section  265  of  the 
Tax  Law  and  Is  entitled  to  the  exemption.  This,  because  there  Is  no  change  made 
In  the  original  mortgage  with  respect  to  the  amount  of  the  indebtedneaa,  or 
the  Mcnrity  therefor,  and  the  second  Instrument  merely  confers  upon  the  mort- 
gagor rights  as  against  the  mortgagee  which  were  not  reserved  In  the  original 
mortgage.  It  Is  Immaterial  that  the  second  Instrument  was  a  mortgage  In  form  In 
that  It  incorporates  all  the  provisions  of  the  original  mortgage,  where  there  Is  no 
Intention  to  change  those  provisions  and  the  Incorporation  thereof  was  wholly  un- 
necessary. Metropolitan  Trust  Co.  v.  State  Board  of  Tax  Commlaslonera  (1916), 
172  App.  Dlv.  653,  158  N.  Y.  Supp.  796,  revd.  <1917),  220  N.  Y.  344,  115  N.  E.  1000. 
Where  portions  of  the  real  and  personal  property  covered  by  a  mortgage  given 
u  secnrlty  for  the  payment  of  bonds,  were  subject  to  a  Hen  which  prevented  the 
disposal  of  said  bonda,  and  a  second  mortgage  was  given  upon  portions  of  said 
property  not  subject  to  the  Hen.  as  security  for  the  payment  of  bonds,  which  were 
then  exchanged  for  the  bonds  Issued  under  the  first  mortgage,  which  was  thereby 
discharged,  the  second  mortgage  la  not  a  supplemental  mortgage,  within  the  mean- 
ing of  section  266  of  the  Tax  Law,  but  Is  a  substituted  or  superseding  mortgage  and 
la  nibject  to  taxation,  especially  where  there  was  no  claim  of  exemption  at  the 
time  of  presenting  the  mortgage  for  record,  and  verified  statements  were  filed  In 
confoimlty  with  section  260  of  the  Tax  I^w.  People  ex  rel.  Astor  Trust  Co.  v. 
State  Tax  Commission  (1915),  174  App.  Dlv.  320,  ISO  N.  Y.  Supp.  854. 

■tsteuent  olalmlsg  exemption  may  be  filed  nttnc  pro  tunc,  but  It  the  recording 
<^Bfer  rules  that  the  Instrument  ts  not  entitled  to  exemption.  It  seema,  that  the 
Bllng  of  the  etatement  required  by  the  statute  would  be  a  condition  precedent  to  a 
Vm.  VIII— 21 
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rtglit  to  review  the  ruling  by  the  state  commlBsIoo.  HetropoUtui  Trnst  Go.  r. 
State  Board  (191S),  172  App.  DIt.  KZ.  1E8  N.  Y.  Bopp.  796,  revd.  (1917),  220  N.  Y. 
Ui. 

In  order  that  a  eupplemental  mortgage  be  exempt  from  the  parment  at  a  mort- 
gage tax  upon  recording,  a  statement  under  oath  of  the  (acts  on  which  a  claim  for 
exemption  1b  baaed  most  be  filed  with  the  recording  officer  at  the  time  of  recording 
such  mortgage  in  accordance  with  the  proTlslons  of  this  section.  Kept,  of  Aity. 
Qenl.  (1914)  201;  but  see  ruling  above. 

Section  cited. — Hygienic  Ice  ft  Refrigerating  Co.  v.  Praney  (1911),  142  App.  DIt. 
H3,  127  N.  Y.  Supp.  30;  Kept,  of  Atty.  Genl.,  July  28.  1910. 

§  256.  Uort^ages  for  indefinite  amonnta  or  for  oontraet  obligations. — If 
the  principal  indebtedness  secured  or  which  by  any  contingency  may  be 
secured  by  a  mortgage  is  not  determinable  from  the  terms  of  the  mortgage, 
or  if  a  mortgage  is  given  to  secure  the  performance  by  the  mortgagor  or 
any  other  person  of  a  contract  obligation  other  than  the  payment  of  a 
specific  sum  of  money  and  the  maximum  amount  secured  or  which  by  any 
contingency  may  be  secured  by  the  mortgage  is  not  expressed  therein,  such 
mortgage  shall  be  taxable  under  section  two  hundred  and  fifty-three  of  this 
chapter  upon  the  value  of  the  property  covered  by  the  mortgage,  which 
shall  be  determined  by  the  recording  officer  to  whom  such  mortgage  is  pre- 
sented for  record,  unless  at  the  time  of  presenting  such  mortgage  for 
record  the  owner  thereof  shall  file  with  the  recording  officer  a  sworn  state- 
ment of  the  maximum  amount  secured  or  which  under  any  contingency 
may  be  secured  by  the  mortgage.  If  such  maximum  amount  is  expressed 
in  the  mortgage  or  in  a  sworn  statement  filed  as  required  by  this  section, 
such  amount  shall  be  the  basis  for  assessing  the  tax  imposed  by  this  article. 
A  statement  filed  by  the  owner  of  a  mortgage  pursuant  to  this  section  shall 
thereafter  at  all  times  be  binding  upon  and  conclusive  (gainst  such  owner, 
the  holders  of  any  bonds  or  obligations  secured  by  such  mortgage  and  all 
persons  claiming  through  the  mortgagee  any  interest  in  the  mortgage  or 
the  mortgaged  premises.  If  the  maximum  amount  secured  or  which  by 
any  contingency  may  be  secured  by  the  mortgi^e  is  not  expressed  in  the 
mortgage  or  in  a  sworn  statement  as  authorized  by  this  section,  the  re- 
cording officer  at  the  time  such  mortgage  is  offered  for  record  may  require 
the  mortgagor  or  mortgagee  to  furnish  him  with  proofs  as  to  such  facts 
as  he  deems  necessary  for  the  purpose  of  computing  the  value  of  the  prop- 
erty covered  by  the  mortgage  and  such  proofs  shall  include  an  affidavit  of 
appraisal  of  the  value  of  the  property  made  by  at  least  two  competent, 
disinterested  persons  and  shall  be  preserved  in  bis  office.  His  determina- 
tion and  copies  of  the  proofs  as  to  the  basis  for  computing  the  tax  on  such 
mortgage  shall  be  forwarded  to  and  subject  to  review  by  the  state  tax 
commission.  Such  mortgage  shall  not  be  recorded  until  the  statement 
is  filed  or  the  proofs  are  furnished  as  required  by  this  article.  (Amended 
ly  L.  1913,  ek.  665,  and  L.  1916,  eh.  323,  §  69.) 

aonroe.— Former  Tax  L.  (L.  1S96,  cb.  90S)  %  293h;.  as  added  by  L.  1907,  ch.  340. 

The  amendment  of  191S  Included  the  words  In  third  sentence  from  and  "Include 
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in  iffldavlt  of  appraisal  of  tbe  value  of  tbe  property  made  by  at  least  two  competent, 
dtilnterested  peraoiui  and  shall";  added  tbe  words  "and  copies  of  the  proof'  in 
Uw  next  to  last  sentence;  and  added  tbe  last  sentence. 
The  amcBdmeiit  of  191S  changed  "state  board"  to  "tax  commlBelon." 
Whan  mortgsee  Indeterminate. — Mortgagee  under  wbtch  there  may  be  added  to 
the  principal  sum  due  any  amounts  expended  by  tbe  mortgagees  in  carrying  out 
tgnements  made  by  tbe  mortgagors,  or  in  defending  them,  mortgagees'  liens  or 
rights  thereundw,  are  Indeterminate  mongagea  and  taxable  aa  such.  Rept.  of 
ittT.  Genl.  (1913)  61. 

Where  tbe  consideration  expressed  In  a  mortgage  ts  (1,000  and  a  power  of  sale 
1>  desrly  given  for  the  purpose  of  paying  the  debt,  no  matter  what  the  amount, 
tLe  lutroment  constitutes  an  Indeterminate  mortgage.    Rept.  of  Atty.  Genl.  (IVIO) 

m. 

A  mortgage  containing  claueee  which  simply  recite  rights  and  prlTiieges  welt 
reeognlud  at  law  and  In  equity  or  which  are  conferred  by  statutory  authority  la 
not  made  thereby  Indeterminate  and  taxable  as  such.  Rept.  of  Atty.  Qenl.  (1913) 
131. 

A  mortgage  to  secure  the  payment  of  a  stated  sum  which  also  providee  that 
Uie  mortgagor  shall  pay  any  moneys  necessary  to  protect  the  Hen  together  with 
Interest  thereon,  said  sums  to  be  a  Hen  on  tbe  premlsee  secured  by  tbe  mortgage, 
Ib  not  a  mortgage  to  secure  Indeflnite  sums  not  determinable  from  the  terms  of 
the  mortgage.  Hence,  a  register  Is  not  Justified  In  refusing  to  record  such  mortgage 
when  tendered  the  tax  based  upon  the  principal  sum  named  upon  the  theory  that  the 
tax  should  be  based  upon  tbe  entire  value  of  the  mortgaged  property  under  this 
section.  People  ex  rel.  Title  O.  ft  T.  Co.  v.  OHfenbagen  (1913),  166  App.  Div.  854, 
141  N.  Y.  Supp.  1044,  afTd.  (1913),  209  N.  Y.  E69,  103  N.  B.  1131. 

Bstli  of  tax. — Where  such  mortgages  have  been  stamped  and  accepted  for  record 
without  a  statement  of  the  maximum  amount  secured,  or  assurances  that  such 
statement  will  be  filed,  tbe  tax  should  be  computed  upon  the  valtie  of  tbe  security. 
Rept  of  Atty.  Oenl.  (1910)   626. 

S  257.  Payment  of  taxes. — The  taxes  imposed  hj  this  article  shall  be 
payable  on  the  recording  of  each  mortgage  of  real  property  subject  to 
taxes  thereunder.  Such  tases  shall  be  paid  to  the  recording  officer  of  any 
eonnty  in  which  the  real  property  or  any  part  thereof  is  situated.  It  shall 
be  the  duty  of  such  recording  officer  to  indorse  upon  each  mortgage  a  re- 
ceipt for  the  amount  of  the  tax  so  paid.  Any  mortgage  so  indorsed  may 
thereupon  or  thereafter  be  recorded  by  any  recording  officer  and  the  receipt 
for  snch  tax  indorsed  upon  each  mortgage  shall  be  recorded  therewith. 
The  record  of  such  receipt  shall  be  conclusive  proof  that  the  amount  of  tax 
stated  therein  has  been  paid  upon  such  mortgage. 

Boaree.— Former  Tax  L.  (L.  1896,  ch.  90S)   |  294,  aa  added  by  L.  1906,  cb.  729, 
and  renumbered  and  amended  by  L.  1906,  cb.  632. 
Bcteretteei. — "Mortgages"  subject  to  tax,  see  |  260  and  caees  cited. 
The  endorsement  upoiL  bondi  required  to  be  made  by  a  recording  oflBcer,  of  the 
panuent  of  the  tax  may  be  In  the  form  of  engraved  adhesive  stamps  affixed  to  the 
bond  and  signed  by  the  recording  officer.    Rept.  of  Atty.  Oeal.   (1910)   681. 

hynieat  after  reoordlng. — Although  a  mortgage  nas  recorded  as  an  Instrument 
prnportlng  to  be  an  absolute  conveyance  of  real  property  and  no  mortgage  tax 
P»ld  thereon  at  tbe  time  of  recording  as  required  by  law,  a  county  clerk  may 
l*ter  accept  the  payment  of  tbe  tax  from  the  mortgagee  upon  bis  statement  of  tbe 
true  nature  of  the  Instrummt.    RepL  of  Atty.  OenL  (1913)  297. 
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Il«fiiia]  of  oanntT  ol«rk  to  dtiohaice  nor^»K<  uiitU  payment  of  tax;  maidunns 
to  compel  dltoharge. — A  county  clerk  may  refuse  to  cancel  a  mortgage  notwlthr 
standing*  a  proper  eatlatactlon  piece  la  tendered  until  the  full  amount  of  the  tax 
ttiereOB  Is  paid.  Where  a  county  clerk  has  been  adTlsed  by  the  State  Board  of 
Tax  CommlBBlouere  that  a  certain  mortgage  1b  taxable  and  auch  information  has 
also  been  communicated  to  the  mortgagee,  a  peremptory  writ  of  mandamus  ahonld 
not  be  iBBued  to  compel  the  county  clerk  to  record  a  certificate  of  Batlafactlon 
and  dlBcharge  the  mortgage,  especially  where  the  State  Board  of  Tax  CommlsBlonera 
are  not  made  parties.  People  ex  rel.  Title  Guarantee  A  Trust  Co.  v.  Ruoff  (1913), 
159  App.  DIv.  819,  145  N.  Y.  Supp.  80. 

Aooeptanee  of  check  in  payment  of  tax. — The  mere  acceptance  by  a  recording  offl- 
cer  of  a  check,  certified  by  the  drawer,  for  the  amount  of  the  mortgage  tax  does 
not.  If  presented  promptly  and  dishonored,  operate  as  a  payment  of  the  tax.  It 
seems  that  the  rule  is  otherwise  where  the  holder  obtains  the  certification.  Where 
a  Chech  so  given  Is  presented  and  dishonored,  on  action  may  be  brought  as  provided 
in  section  2SS  to  recover  the  amount  of  the  tax.    Kept,  of  Atty.  Oenl.  (1911)  614. 

§  858,  Effect  of  nonpayment  of  taxea. — ^No  mortgf^e  of  real  property 
shall  be  recorded  by  any  county  clerk  or  renter,  nnless  there  shall  be 
paid  the  tax  imposed  by  and  as  in  this  article  provided.  No  mortage  of 
real  property  which  is  subject  to  the  taxes  imposed  by  this  article  shall  be 
released,  discharged  of  record  or  received  in  evidence  in  any  action  or  pro- 
ceeding, nor  shall  any  assignment  of  or  agreement  extending  any  such 
mortgage  be  recorded  unless  the  taxes  imposed  thereon  by  this  article 
shall  have  been  paid  as  provided  in  this  article.  No  judgment  or  final 
order  in  any  action  or  proceeding  shall  be  made  for  the  foreclosure  or 
the  enforcement  of  any  mortgage  which  is  subject  to  the  tax  imposed  by  this 
article  or  of  any  debt  or  obligation  secured  by  any  such  mortgage,  unless 
the  taxes  imposed  by  this  article  shall  have  been  paid  as  provided  in  this 
article ;  and  whenever  it  shall  appear  that  any  mortgage  has  been  recorded 
or  that  any  advance  has  been  made  on  a  prior  advance  mortgage  or  on  a 
corporate  trust  mortgage  without  payment  of  the  tax  imposed  by  this  article 
there  shall  be  paid  in  addition  to  the  amount  of  the  tax  a  sum  equal  to 
one  per  centum  thereof  for  each  month  the  tax  remains  unpaid,  which 
sum  shall  be  added  to  the  tax  and  paid  or  collected  therewith.  (Amended 
by  L.  1913,  ek.  665,  and  L.  1916,  ck.  323,  §  70.) 

Sonrce. — Pormer  Tax  L.  (L.  1S96,  ch.  908)  |  296.  as  added  by  L.  1896,  cb.  63S, 
and  amended  by  L,  1907,  ch.  340. 

The  amendment  of  19IS  added  all  of  the  last  sentence  after  the  seml-coton. 

The  amendment  of  1916  made  no  change  of  Bubstance. 

Xrnpaid  taxes;  remedy. — ^No  direct  action  or  proceeding  can  be  maintained  for 
the  recovery  of  unpaid  taxes,  the  only  remedy  for  the  nonpayment  Is  that  pre- 
scribed In  this  section.    Kept,  of  Atty.  Genl.  (1909)  525. 

Amendment  of  1SI3  imposing  penalties  upon  all  defaults  in  payment  of  mortgage 
taxes,  not  retroactive.    Rept.  of  Atty.  Genl.   (1913)   495. 

§  289.  Tmst  mor^agea. — In  the  ease  of  mortgages  made  hy  corpora- 
tions in  trust  to  secure  payment  of  bonds  or  obligations  issued  or  to  be 
issued  thereafter,  if  the  total  amount  of  principal  indebtedness  which 
under  any  contingency  may  be  advanced  or  accrue  or  which  may  become 
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secured  by  any  such  mortgage  which  is  subject  to  this  article  has  not  beeu 
advanced  or  accrued  thereon  or  become  secured  thereby  before  such  mort- 
gage is  recorded,  it  may  contun  at  the  eud  thereof  a  statement  of  the 
I  amouat  which  at  the  time  of  the  execution  and  delivery  thereof  has  been 

I  advanced  or  accrued  thereon,  or  which  is  then  secured  by  such  mortgage ; 

I  thereupon  the  tax  payable  on  the  recording  of  the  mortgage  shall  be  com- 

j  pnted  on  the  basis  of  the  amount  so  stated  to  have  been  so  advanced  or 

I  accrued  thereon  or  which  is  stated  to  be  secured  thereby.     Such  statement 

'  shall  thereafter  at  all  times  be  binding  upon  and  conclusive  against  the 

;  mortgagee,  the  holders  of  any  bonds  or  obligations  secured  by  such  mort- 

I  gage  and  all  persons  claiming  through  the  mortgagee  any  interest  in  the 

,  mortgage  or  in  the  mortgaged  premises.     Whenever  a  further  amount  is 

to  be  advanced  under  the  original  mortg^^,  or  shall  accrue  thereon  or 
become  secured  thereby,  the  corporation  making  such  mortgage  shall  pay 
the  tax  on  such  amount  at  or  before  the  time  when  such  amount  is  to  be 
advanced,  accrues  or  becomes  secured  and  shall,  at  the  time  of  paying 
SDch  tax,  file  in  the  office  of  the  recording  officer  where  such  mortgage  has 
been  or  is  first  recorded  and  with  the  tax  commission  a  statement,  verified  by 
the  secretary,  treasurer  or  other  proper  officer,  of  said  corporation  of  the 
amoant  of  principal  indebtedness  to  be  so  advanced,  accruing  or  becoming 
secured,  and  the  certification  of  any  bond  or  bonds  by  the  trust  mortgagee 
shall  be  deemed  an  advance  under  this  article.  '  Such  additional  tax  shall 
be  paid  to  the  recording  officer  where  such  mortgage  has  been  or  is  first 
recorded  and  a  receipt  therefor  shall  be  endorsed  npon  the  mortgage  and 
paTDient  therefor  shall  be  noted  in  the  margin  of  the  record  of  such  mort- 
gage and  if  requested  a  duplicate  receipt  for  such  payment  shall  also  be 
given  to  the  party  paying  such  tax  and  the  note  of  such  payment  or  addi- 
tional payment  or  such  receipt  shall  have  the  same  force  and  effect  as  the 
record  of  receipt  of  the  tax  which  under  this  article  is  payable  at  or  before 
the  recording  of  the  mortg^e.  If  such  additional  tax  is  not  paid  as  re- 
qmted  by  this  section,  the  trust  mortgagee  shall  not  certify  any  bond  or  other 
obligation  issued  on  account  thereof.  The  corporation  making  such  mort- 
gage or  the  owner  of  the  property  which  secures  the  mortgage  debt  shall 
ammally  within  thirty  days  after  July  first,  and  until  it  shall  appear  by 
anch  statement  that  the  maximum  amount  of  principal  indebtedness  se- 
cured by  such  mortgage  has  been  advanced,  has  accrued  or  become  secured 
and  the  tax  thereon  paid,  file  in  the  office  of  the  tax  commission  and  the 
recording  officer  where  such  mortgage  has  been  or  is  first  recorded  a  state- 
ment, verified  by  the  secretary,  treasurer  or  other  proper  officer  of  said 
corporation,  showing: 

1.  The  name  of  the  mortgagor  and  the  mortgagee ; 

2.  The  date  of  the  mortgage  and  the  county  where  first  recorded ; 

3.  The  maximum  amount  of  principal  debt  or  obligation  which  under 
any  contingency  may  be  secured  by  such  mortgage ; 

4.  The  amount  advanced  on  such  mortgage  during  the  year  ending 


Digitized  by  L.iOOQIC 


(  259.  Tax  on  mortgaceB.  L.  1909,  ch.  62. 

Jane  thirtieth  preceding,  with  the  date  and  amount  of  each  advancement : 
5.  In  the  case  of  a  mortgage  recorded  prior  to  July  first,  nineteen  hun- 
dred and  six,  the  first  annual  statement  filed  under  this  section  as  hereby 
amended,  shall  state  the  total  amount  advanced  prior  to  July  first,  nine- 
teen hundred  and  six,  and  the  date  and  the  amount  of  each  subsequent  ad- 
vancement to  the  end  of  the  period  covered  by  the  statement. 

A  failure  to  file  any  statement  required  by  this  section  within  the  speci- 
fied time  shall  subject  the  corporation  or  other  person  required  to  file  such 
statement  to  a  penalty  of  not  less  than  one  dollar  nor  more  than  one 
hundred  dollars  for  each  one  thousand  dollars  of  the  maximum  amouut  of 
principal  indebtedness  which  is  or  \inder  any  contingency  may  become  se- 
cured by  the  mortgage,  which  penalty  in  the  aggregate  shall  not  exceed  the 
sum  of  five  thousand  dollars,  recoverable  by  the  attomey^eneral  in  an  ac- 
tion brought  in  the*  name  of  the  people  of  the  state  of  New  York. 
(Amended  hy  L.  1909,  ch.  412,  L.  1913,  ch.  665,  L.  1916,  cK.  323,  §  71,  L. 
1917,  eh.    573,  in  effect  May  19,  1917.) 

SoniM. — Fonner  Tax  L.  (L.  1S»6,  cb.  SOS)  |  298,  sa  added  by  L.  1905,  cb.  729, 
and  ranumbered  and  amended  by  K  1906,  cb.  G32,  and  amraded  by  L.  1907,  ch. 
340. 

Tbe  amendmciLt  of  1813  required  tax  on  advance  to  be  paid  at  or  before  tbe  time 
wben  sucb  advance  Is  to  be  made. 
Tbe  amendment  of  1016  changed  "state  board"  to  "tax  commlsBlott." 
Tbe  amendment  of  1017  flx«d  the  aggregate  penalty  In  last  sentence  at  (5000 
Instead  of  |100  per  day. 

Amendment  of  lOlS  to  thi*  Motion,  provldlne  that  "tbe  certlflcatton  of  an? 
bond  or  bonds  by  tbe  trust  mortgagee  shall  be  deemed  an  advance"  le  not  retro- 
acUre  In  Its  operation.    Kept,  of  Atty.  Genl.   (1914)   49. 

Bonds  pledged  ai  collateral  leonrlty  for  aotei  are  deemed  to  have  been  Issued  and 
a  tax  becomes  due  upon  a  trust  mortgage  to  secure  the  Issue  of  such  bonds  to  the 
extent  of  tbe  amount  of  the  principal  Indebtedness  advanced,  that  Is,  fifty  c^nts  on 
every  one  bmidred  dollars  and  each  remaining  major  fraction  tbereof  of  face 
value  of  tbe  bonds  pledged.    Rept.  of  Atty.  Genl.  <190T)  433. 

Where  a  mortgage  la  executed  to  secure  bonds  In  tbe  amount  of  |G0,000  and  an 
advancement  of  120,000  Is  made  and  tbe  tax  paid  thereon,  bonds  for  the  remaining 
(30,000,  not  being  Issued  and  no  advancement  being  made  thereon,  are  not  taxable. 
The  mere  certification  of  the  remaining  bonds  does  not  fix  the  tax.  Rept  of  Atty. 
Qenl.  (1910)  684. 

Filing  statement  of  advanoements  nnder  tmst  mortgage. — The  mortgagors  named 
In  truet  mortgages  made  by  corporations  to  secure  payment  of  Its  bonds  or  obli- 
gations, or  the  owners  of  the  property  which  secures  the  mortgage  debt.  If  the 
total  amount  of  the  principal  indebtedness  which  may  be  advanced,  accme  or 
become  secured  thereby  has  not  been  advanced,  accrued  thereon  or  become  secured 
thereby  before  such  mortgage  Is  recorded  are  required  withtn  thirty  days  after 
July  Ist  of  each  year,  and  until  It  ehall  appear  that  the  maximum  amount  of  such 
principal  Indebtedness  secured  by  such  mortgage  has  been  advanced,  has  accrued 
or  become  secured  thereby  and  the  tax  thereon  paid,  to  file  with  the  State  Board 
of  Tax  Commissioners  and  the  recording  ofOcer  where  sucb  mortgage  Is  recorded  a 
verified  statement  with  respect  to  the  advancements  made  thereunder,  In  the  form 
prescribed  by  section  259  of  the  Tax  Law.  This  statement  Is  required  whether 
the  mortgage  Is  recorded  prior  or  subsequent  to  July  1,  190G,  and  the  fact  that 
no  advancements  have  been  made  under  the  mortgage  does  not  exempt  or  excasa 
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uld  parties  from  the  performance  of  this  duty.    Rept  of  Atty.  Oenl.  (1912)  3E6. 

litblllt;  of  traitee*. — Where,  at  the  time  a  trustee  accepted  a  trust  under  a 
■lortgige  given  to  secure  the  payment  of  bonds,  the  mortgage  debt  was  taxable 
ml;  b  the  hands  of  the  owners  and  holders  of  the  bonds  then  Issued,  and  it  doea 
Mt  anwar  that  the  truBtees  subsequently  certified  additional  bonds  or  Itself  made 
■dnocu  of  money,  such  trustee  Is  not  liable  under  later  statutes  (L.  1906,  ch.  632; 
L  1947,  ch.  HO;  L.  IMS,  ch.  412)  for  the  tax  thereafter  Imposed  by  reason  of  the 
idnncement  of  a  further  amount  to  the  mortgagor.  People  t.  Trust  Co.  of  America 
(»I2),  205  N.  Y.  74,  9S  N.  B.  207,  reyg.  (1911),  1*5  App.  DIt.  900,  129  N.  T.  Supp. 
931.   See  also  S.  C.  (1913),  208  N.  Y.  468,  102  N.  H.  678. 

iMtlon  cited. — People  ex  rel.  Brie  R.  R.  Co.  t.  Supervisor  (1908),  193  N.  Y.  127, 
K  N.  E.  348,  revs.  (190S),  126  App.  Dlv.  920,  110  N.  Y.  Supp.  1140. 

See  also  People  ex  rel.  McKnlght  v.  Union  B.  «  P.  Company  (1909),  63  Misc. 
13!,  US  N.  Y.  Supp.  456. 

\  260.  Determinatioa  and  apportionmeDt  by  the  state  tax  oommiuioa. — 
When  the  real  property  covered  by  a  mortgage  ia  situated  in  more  than 
one  tax  distriet,  the  state  tax  commiBsion  shall  deduct  from  the  relative 
usessments  of  such  real  property  in  the  respective  tax  districts  covered 
bf  BDch  mortgage  any  prior  existing  mortgage  liens  and  shall  then  appor- 
^on  the  tax  paid  on  such  mortgage  between  the  respective  tax  districts 
upcui  the  basis  of  the  relative  assessments  of  such  real  property  as  the  same 
'ppear  on  the  last  asseasment-rolls  less  the  deduction,  if  any.  If,  however, 
U>e  whole  or  any  part  of  the  property  covered  by  such  a  mortgage  is  not 
UKSsed  upon  the  last  assessment-roll  or  rolls  of  the  tax  district  or  dis- 
Wetg  b  which  it  is  situated,  or  is  so  assessed,  as  a  part  of  a  larger  tract, 
tlut  the  assessed  value  cannot  be  determined,  or  if  improvements  have 
been  made  to  such  an  extent  as  materially  to  change  the  value  of  the  prop- 
erty so  assessed,  the  tax  commission  may  require  the  local  assessors  in  the 
respective  tax  districts,  or  the  mortgagor,  or  mortgagee,  to  furnish  sworn 
appraisals  of  the  property  in  each  tax  district,  and  upon  such  appraisals 
shall  determine  the  apportionment.  If  such  mortgage  covers  real  property 
in  two  or  more  counties,  the  tax  commission  shall  determine  the  proportion 
of  the  tax  which  shall  be  paid  by  the  recording  officer  who  has  received  the 
same  to  the  recording  officers  of  the  other  counties  in  which  are  situated  the 
tas  districts  entitled  to  share  therein.  When  any  recording  officer  shall 
pay  any  portion  of  a  tax  to  the  recording  officer  of  another  county,  he 
shall  forward  with  such  tax  a  description  sufficient  to  identify  the  mort- 
gage on  which  the  tax  has  been  paid,  and  the  recording  officer  receiving 
such  tax  shall  note  on  the  margin  of  the  record  of  such  mortgage  the  fact 
of  such  payment,  attested  by  his  signature.  The  tax  commission  shall  make 
an  order  of  determination  and  apportionment  in  respect  to  each  such  mort- 
gage and  file  a  certified  copy  thereof  with  the  recording  officer  of  each 
county  in  which  a  part  of  the  mortgaged  real  property  is  situated. 

When  the  real  property  covered  by  a  mortg^e  is  partly  within  the 
state  and  partly  without  the  state  it  shall  be  the  duty  of  the  tax  commis- 
non  to  determine  what  portion  of  the  mortgage  or  of  advancements  thereon 
shall  be  taxable  under  this  article.    Such  determination  shall  be  made  in 
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the  following  manner:  Pir^t:  Determine  the  respective  valae  of  the 
property  within  and  without  the  state,  and  deduct  therefrom  the  amount  of 
an;  prior  existing  mortgage  liens,  excepting  such  liens  as  are  to  be  replaced 
by  the  advancements  under  consideration.  Second:  Find  the  ratio  that 
the  net  value  of  the  mortgaged  property  within  the  state  bears  to  the  net 
value  of  the  entire  mortgaged  property.  Third :  Make  the  determination 
of  the  portion  of  the  mortgage  or  of  the  advancements  thereon  which  shall 
be  taxable  under  this  article  by  applying  the  ratio  so  foond.  If  a  mortgage 
covering  property  partly  within  and  partly  without  the  state  is  presented 
for  record  before  such  determination  has  been  made,  or  at  the  time  when 
an  advance  is  made  on  a  corporate  trust  mortgage  or  on  a  prior  advance 
mortgage,  there  may  be  presented  to  the  recording  officer  a  statement  in 
duplicate  verified  by  the  mortgagor  or  an  officer  or  duly  authorised  agent 
of  the  mortgagor,  in  which  shall  be  specified  the  net  value  of  the  property 
within  the  state  and  the  net  value  of  the  property  without  the  state  covered 
by  such  mortgage.  One  of  such  statements  shall  be  liled  by  the  recording 
officer  and  the  other  shall  be  forthwith  transmitted  by  him  to  the  state  tax 
commission.  The  tax  payable  under  this  article  before  the  determination 
by  the  tax  commission  shall  be  computed  upon  such  portion  of  the  prin- 
cipal indebtedness  secured  by  the  mortgage,  or  of  the  sum  advanced  thereon, 
as  the  net  value  of  the  mortgaged  property  within  the  state  bears  to  the 
net  value  of  the  entire  mortgaged  property  as  set  forth  in  such  statement. 
The  tax  commission  shall  on  receipt  of  the  statement  from  the  recording 
officer  and  on  not  less  than  ten  days'  notice  served  personally  or  by  mail 
upon  the  mortgagor,  the  mortgagee  and  the  state  comptroller,  proceed  to 
make  the  required  determination.  In  determining  the  separate  values  of 
the  property  within  and  without  the  state  the  tax  commission  shall  consider 
only  the  tangible  property,  real  and  personal,  except  that  leases  of  real 
property  shall  be  deemed  tangible  property.  For  the  purpose  of  deter- 
mining such  value  the  tax  commission  may  require  the  mortgagor  or  mort- 
gagee to  furnish  by  affidavit  or  verified  report  such  information  or  data  as 
it  may  deem  necessary,  and  may  require  and  take  the  testimony  of  the 
mortgagor,  mortgagee  or  any  other  person.  A  certified  copy  of  the  order 
of  determination  and  apportionment  shall  be  delivered  personally  or  by 
mail  to  the  mortgagor,  the  mortgagee  and  the  state  comptroller,  and  any 
tax  under  such  determination  which  has  not  been  paid  shall  be  paid 
within  ten  days  after  service  of  such  certified  copy;  if,  however,  the  tax 
paid  at  the  time  of  filing  the  statement  hereinbefore  specified  with  the 
recording  officer  is  in  excess  of  the  tax  determined  to  be  payable,  the  cer- 
tificate of  determination  and  apportionment  shall  direct  the  recording  officer 
to  refund  to  the  person  paying  such  tax  the  amount  of  such  excess ;  provided 
that  no  refund  shall  be  made  of  any  taxes  paid  pursuant  to  a  previous 
determination. 

The  tax  commission  shall  adopt  rules  to  govern  the  procedure  and  the 
manner  of  taking  evidence  in  all  the  matters  provided  for  by  this  section 
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ud  may  require  verified  st&tements  to  be  furnished  either  by  boards  of 
usessors,  recording  officers  or  other  persons  having  knowledge  in  relation 
to  mch  matters.  Failure  on  the  part  of  any  person  or  officer  to  furnish  a 
itatement  or  other  data  when  required  so  to  do  pursuant  to  the  provisions 
of  this  section  shall  render  such  person  or  officer  liable  to  a  penalty  of  one 
hoodred  dollars,  to  be  recovered  by  the  attorney-general  in  an  action 
brought  in  the  name  of  the  people  of  the  state  of  New  York. 

lo  making  determination  and  apportionment  under  this  section  the  tax 
commission  shall  consider  all  advancements  made  upon  a  mortgage  after 
^^7  first,  nineteen  hundred  and  six,  in  the  aj^^ate,  which  aggregate 
^'  be  obtained  by  adding  all  advancements  made  after  July  first,  nine- 
tmi  hundred  and  six,  to  the  last  advancement  and  the  total  shall  be  treated 
*>  a  vhole  mortgage,  considering  the  status  of  the  property  as  of  the  time 
the  last  advancement  is  made.  In  all  cases  under  this  section  in  which  it 
"liall  appear  that  the  prior  incnmbrances  exceed  the  assessed  or  appraised 
™lue  of  the  property  in  one  or  more  tax  districts  the  commission  may,  by 
B  process  of  equalization  or  otherwise,  establish  a  basis  of  apportionment 
*»t  will  be  equitable  and  fair.  (Repealed  by  L.  1916,  ch.  335,  and  new 
'^'W»  interted.    Amended  by  L.  1917,  ch.  72,  in  effect  Mck.  20,  1917.) 

**""^.— Ponner  Tax  L.  (L.  1896,  ch.  BOS)   I  897,  as  added  by  U  190B,  ch.  729, 
renQlIibQred  and  amended  hy  L.  190B,  ch.  E32,  and  amended  hy  L.  1907,  ch.  340. 
J^cudmenti. — Impracticable  b)  briefly  indicate  changoB. 

yetliod  of  apportlonlaK. — Where  two  corporatlonB  Join  aa  mortgagors  In  a  trust 
giortsage  and  the  real  property  of  one  Is  wholly  without  the  State,  such  property 
iDiut  be  considered  as  corered  by  the  mortgaee  and  be  considered  by  the  State 
Boaid  of  Tax  CommlBslonera  In  arrlring  at  the  proportion  ot  the  principal  Indebted- 
MSB  to  be  subjected  to  the  mongage  tax.    Rept.  of  Atty.  Qenl.  (1914)  260. 

Apportionment  where  a  part  only  of  hondi  have  been  Iiined. — The  State  Tax  Com- 
mlwlonern  In  aeseeslng  a  recording  tax  on  a  trust  mortgage  covering  property  which 
lin  partly  within  this  state  and  partly  in  other  states,  aa  well  as  property  which 
mar  be  subsequently  acquired,  may  determine  the  relative  amount  of  property 
Bltnate  within  this  state  and  if  only  part  of  the  bonds  have  been  Issued,  may 
b»a  the  tax  upon  the  amount  of  money  advanced  thereon  before  the  mortgage  la 
recorded.  It  also  has  Jurisdiction  to  make  a  similar  determination  as  each 
subsequent  advance  Is  made  upon  the  bonds.  People  ex  rel.  Buffalo  A  Lake  Brie 
Traction  Co.  v.  Woodbury  (1911),  144  App.  Diy.  812,  1!9  N.  Y.  Supp.  799,  alfd. 
(1911),  203  N.  Y.  565,  96  N.  E.  1126. 

Where  a  mortgage  covers  after  acquired  property  and  property  situated  in 
different  tax  districts  and  partly  without  this  state,  the  determination  made  by 
the  Board  ot  Tax  CommisBloners  as  to  the  proper  ratio  or  apportionment  between 
property  within  and  without  this  state  and  between  property  In  different  tax 
dlttrlcta  upon  the  flrat  advancement  made  under  the  mortgage,  does  not  apply  to 
■It  Bubsequent  advancements  Irrespective  of  whether  the  proportionate  values 
fitbin  this  state  and  within  the  aevera]  tax  districts  have  been  changed  hy  the 
tnbaaqnent  acquisition  of  property.  If  at  the  time  the  second  advancement  Is 
made,  the  mortgage  as  a  whole  Is  a  ioan  on  a  much  larger  proportion  of  property 
within  this  etate  than  without  it,  It  would  seem  fair  that  the  total  tax  paid  under 
the  mortgage  should  correspond  with  the  total  amount  of  property  within  this 
■tate  so  subjected.  Rept.  ot  Atty.  Oenl.,  June  22, 1909. 
Bull  of  apportiosinent  in  oertaln  eases. — A  New  Jersey  corporation  execntad  and 
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delivered  to  a  New  York  tnut  company,  u  tnutee,  &  moitcase  and  deed  of 
trust  to  secure  the  payment  o(  Its  bonds  to  be  Issued  tbereunder  In  a  certain 
amount,  which  mortgage,  among  other  things,  coTered  all  real  property  whereTer 
situated  that  the  corporation  then  owned  or  mlgbt  thereafter  become  entitled  to. 
Said  mortgage  contained  a  clause  that  the  mortgagor  had  delivered  to  the  tmatee 
and  pledged  certain  shares  of  ttae  capital  stock  of  a  Pennsylvania  corporatloa,  and 
that  the  mortgagor  as  soon  as  It  could  lawfully  be  done  would  cause  all  the 
property,  rights  and  franchises  of  the  Pennsylvania  corporation  to  be  subjected 
to  the  lien  of  the  mortgage,  subject  to  the  incumbrances  on  such  property,  and 
that  the  mortgagor  would  cause  all  Incumbrances  against  both  corporations  to  be 
extinguished  so  that  said  mortgage  would  become  a  first  lien.  Said  mortgage  wae 
recorded  in  New  York  county.  Later  the  Pennsylvania  coritoration  executed 
to  the  New  York  trust  company,  as  trustee  and  mortgacee,  its  mortgage,  reciting 
the  execution  of  the  former  mortgage,  and  that  in  order  to  secure  the  payment  oC~ 
the  bonds  mentioned  in  said  former  mortgage,  It  granted  and  sold  to  said  trustee 
all  real  property  wherever  situated  that  It  then  owned  or  might  thereafter  acquire. 
The  New  York  corporation  owned  all  the  stock  of  the  Pennsylvania  corporation 
and  treated  Itself  as  the  owner  of  all  of  its  real  property;  but  upon  the  theory 
that  It  could  not  take  actual  title  thereto  the  Pennsylvania  corporation  was  kept 
alive  leasing  all  Its  property  for  one  dollar  per  year  to  the  New  York  corporation. 
It  was  held,  that  the  State  Board  of  Tax  Commissioners,  in  determining  the 
amount  taxable  under  the  mortgage,  should  have  included  the  value  of  the  real 
property  of  the  Pennsylvania  corporation  located  In  that  state;  that  It  should 
have  deducted  the  amount  of  all  prior  incumbrances  upon  the  real  property 
covered  by  the  mortgage;  that  the  value  of  the  leasehold  intereats  of  the  New 
Jersey  corporation  was  properly  included  as  tangible  property.  People  ex  rel. 
American  Ice  Co.  v.  Tax  Comrs.  (1912),  153  App.  Dlv.  532,  13B  N.  Y.  Supp.  344, 
mod.   (1913).  207  N.  Y.  766,  101  N.  E.  IIIB. 

The  situs  or  vessels  for  the  purpose  of  taxation  at  the  time  of  recording  mort- 
gages thereon,  although  possibly  not  conclusive,  has  an  Important  bearing  upon 
whether  the  vessels  should  be  considered  as  property  within  or  without  the  State. 
People  ex  rel.  Astor  Trust  Co.  v.  State  Tax  Commission  (1916),  174  App.  Dlv.  320, 
160  N.  Y.  Supp.  86*. 

Deduction  of  prler  mortgages. — Where  a  mortgage  Is  given  upon  property  partly 
within  and  partly  without  the  state,  which  by  Its  terms  Is  to  be  applied  in  forth- 
with paying  all  prior  mortgagee  upon  any  part  of  ttae  property,  the  amount  of  such 
prior  mortgages  need  not  be  deducted  In  making  the  apportionment  and  determina- 
tion by  the  State  Board  of  Tax  Commissioners  under  this  section.  Rept.  of  Atty. 
OenL  (1911)  661. 

Iiiuanoe  of  premium  bearing  bonds;  amount  of  advanoement;  how  oompnted. — 
When  mortgage  bonds  of  a  corporation  of  the  face  value  of  tl.600.000  are  issued 
pursuant  to  the  terms  of  a  resolution,  duly  adopted  by  Its  board  ot  directors,  pro- 
viding for  the  issuance  of  its  bonds  to  a  principal  amount,  limited  to  18,000,000 
at  any  one  time  outstanding,  to  be  retired  and  paid  "together  with  a  premium  of 
two  and  one-half  per  cent,  thereon,"  the  premium  is  to  be  computed  and  considered 
as  an  advancement  In  addition  to  the  face  value  ot  the  bonds,  and  the  tax  computed 
and  paid  upon  the  aggregate  amount.    Rept  ot  Atty.  Oenl.  (1912)  269. 

"Tangible  property;"  indade*  personal  property. — ^Tbe  word  "tangible"  as  used  In, 
this  section  refers  to  property  which  Is  In  tact  tangible;  which  may  be  seen, 
weighed,  measured  and  estimated  by  the  physical  senses.  People  ex  rel.  G.  ft  B, 
Transit  Co.  v.  Byrnes  (1914),  162  App.  Dlv.  223,  147  N.  Y.  Supp.  466. 

Where  a  trust  mortgage,  covering  lands  in  this  State  together  with  lands  In  a 
foreign  State  and  also  personal  property  of  large  value  in  the  foreign  State,  la 
oDered  for  record  in  this  State  as  required  by  the  statute,  the  amount  (rf  the  m<nt- 
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nge  Uz  to  ba  paid  In  ttila  Stata  ebould  not  be  detormined  upon  tbe  ratio  b»tween 
Ite  Talus  of  the  real  property  In  tbls  State  and  tbe  real  property  In  tbe  foreign  State, 
ucloding  the  value  ol  the  foreign  personal  property  covered  by  tbe  mortgage.  On 
'^  contrary.  It  should  be  determined  by  tbe  ratio  between  the  value  ol  the  real 
I'npeitr  In  this  State  and  tbe  value  ot  the  real  and  penonal  property,  taken  to- 
Ketber,  altnated  In  the  tartlga  State.  The  fact  that  the  statute  states  that  In 
"Hwing  such  tax  the  commUaloner  shall  consider  only  the  value  of  "tangible" 
Iwperty  covered  by  tbe  mortgage  does  not  mean  that  the  value  of  personal  prop- 
frtrcorared  Is  to  be  excluded.  People  ex  rel.  C.  Jb  B,  Transit  Co,  v.  Byrnes  (1914), 
'■iApii.  Dlv.  2i3,  U7  N.  T.  Supp.  46G;  enpersedlng  opinion  of  Atty.  Oenl.  (1913) 
^'^:  also  Opinion  of  (1909)   663. 

^^  State  Tax  Commission  In  making  a  determination  of  the  relative  propor- 
""Q  of  advancements  made  upon  mortgages  executed  by  a  railroad  and  taxable 
*<Uifii  this  State,  shall  consider  tbe  property  leased  by  such  company  as  a  part  of 
^  "tangible"  property.  The  words  "shall  consider  only  tbe  value  of  the  tangible 
PniDeHy  covered  by  such  mortgage"  are  mandatory.  Atty.  Genl.  Opln.  <1915), 
,?**«  Dep.  Rep.  624. 


The 


Intention  of  the  Legislature  that  tangible  personal  property  covered  by  i 


'"^^^Ke  both  within  and  without  the  State  should  be  taken  Into  account  In 
'"^^^  the  apportionment  of  the  taxable  indebtedness  was  expressly  confirmed 
tl  Va'^b  of  191G,  chapter  336,  which  revised  section  260  of  tbe  Tax  Law,  by  spe- 
^^csUy  stating  that  personal  as  well  as  real  property  Is  to  be  considered.  People 
ex  nl-  Astor  Trust  Co.  v.  SUte  Tax  Commission  (1916),  174  App.  Dlv.  320,  160 
N.  T.  Sni9.  864. 

Leasehold  Interests  may  be  considered  as  "tangible  property."  Kept,  of  Atty, 
QenL  (IBIO)  672.    Bee  also  Kept,  of  Atty.  Oenl.  (1913)  6S0. 

Where  the  domicile  of  the  owner  and  the  port  of  enrollment  of  vessels  covered 
by  a  mortgage  and  need  off  the  coast  of  this  and  other  States,  are  at  tbe  aame 
place  wlthfn  this  State,  such  place  Is  the  situs  of  the  vessels,  and  they  constitute 
"tangible  property"  within  the  State,  within  tbe  Intent  and  meaning  of  section 
Z£D  of  the  Tax  Law.  People  ex  rel.  Astor  Trust  Co.  v.  State  Tax  Commission 
(DIG),  174  App.  DlT.  320,  160  N.  Y.  Supp.  S&4. 

leview  by  oonunlision  of  Its  owv  determination. — There  le  no  provision  of  law 
aatborlilng  tbe  State  Board  of  Tax  CommlsBloners  to  review  of  Its  own  motion 
Its  detarmtnatlon  made  In  accordance  with  section  260  of  the  Consolidated  Tax  Law. 
ind  In  the  absence  thereof,  said  board  has  not  the  power  to  review  and  revise  such 
detanalnatlons.    Kept,  of  Atty.  Oenl.  (1912)  238. 

iHiposltlon  of  tax  pending  apportionment. — Recording  officers  leaving  office 
iboDld  turn  over  to  their  successors  all  funds  received  on  mortgages  and  beld 
pending  apportionment  by  the  state  board  of  tax  commissioners.  Kept,  of  Atty. 
GenL  (1910)    63S. 

DlspMltlan  of  mortgage  tax  moneys  erroseonsly  paid. — Where  the  recording 
oDcar  has  received  a  sum  of  money  for  the  purpose  of  exempting  bonds  from 
personal  property  taxation  secured  by  a  mortgage  covering  real  property  within 
and  without  the  State,  erroneously  Inasmuch  as  tbe  statute  does  not  autborlsee 
suGh  exemption,  such  mosey,  If  undistributed,  should  be  deposited  in  a  bank.  In 
a  ipedsl  account,  so  that  it  may  be  refunded  to  the  person  paying  tbe  same,  when 
tbs  raster  Is  legally  enabled  to  do  so.    Kept,  of  Atty.  Oenl.  (1914)  88. 

Tower  to  refund. — The  State  Board  of  Tax  Commissioners  has  no  power  to 
retnnd  a  mortgage  tax  Illegally  assessed,  except  where  such  power  Is  expressly 
EiTen  by  statute;  and  such  statute  must  clearly  give  such  power  and  be  strictly 
construed.  Where,  therefore,  the  State  Board  of  Tax  Commissioners  has  assessed 
a  mortgage  tax  in  exceea  of  the  amount  legally  due,  and  makes  a  new  determina- 
tion reducing  such  tax  nnder  an  order  of  the  court,  said  board  has  no  authority 
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to  refund  the  dltterence  between  the  ta«  paid  and  the  amoant  found  by  the  new 
determination,  Inasmuch  as  It  bad  no  etatutory  autborttr  to  make  such  refund 
therefor.    Rept.  of  Atty.  Genl.    (1913)   3*6. 

Conitrnotlon  and  applIoaUon  of  Kotlon  as  added  by  L.  1916,  ch.  335.  Opinion  ot 
Atty.  Oenl.  (1916),  »  State  D^t.  Rep.  42E.  See  also  People  ex  rel.  Buffalo  ft  Lake 
Erie  Traction  Co.  ▼.  Woodbury  (1911).  H4  App.  DIv.  812,  129  N.  T.  Supp.  799,  alfd. 
(1911).  203  N.  Y.  666,  96  N.  E.  1126;  People  ex  rel.  De  Nemours  Powder  Co.  t. 
Tax  CommlsBlanere  (1910),  HO  App.  Dlv.  783,  126  N.  T.  Supp,  843. 

§  261.  Payment  over  and  distribntion  of  taxes. — ^Cpon  the  Srst  day  of 
each  month  the  recording  officer  of  each  county  shall  pay  over  to  the  county 
treasurer  all  moneys  received  during  the  preceding  month  upon  account 
of  taxes  paid  to  him  as  herein  prescribed,  after  deducting  the  necessary  ex- 
penses of  his  office  as  provided  in  section  two  hundred  and  sixty-two,  ex- 
cept taxes  paid  upon  mortgages  which  under  the  provisions  of  section 
two  hundred  and  sixty  are  to  be  apportioned  by  the  tax  commission  be- 
tween several  counties,  which  taxes  and  money  shall  be  paid  over  by  hira 
as  provided  by  the  determination  of  said  tax  commission  within  five  days 
after  the  filing  of  said  determination  in  his  office.  The  county  treasurer 
of  each  county  shall  on  the  first  day  of  January,  April,  July  and  October 
in  each  year,  after  having  deducted  the  necessary  expenses  of  his  oflSee 
provided  in  section  two  hundred  and  sixty-two,  transmit  one-half  of  this 
net  amount  collected  under  the  provisions  of  this  article  to  the  state  treas- 
urer and  shall  receive  from  the  state  treasurer  a  receipt  therefor  counter- 
signed by  the  comptroller.  The  remaining  portion  thereof  in  the  counties 
of  New  York,  Kings,  Queens,  Richmond  and  Bronx  shall  be  paid  into  the 
general  fund  of  the  city  of  New  York  and  be  applied  to  the  reduction  of 
taxation,  and  in  the  other  counties  of  the  state  the  remaining  portion  shall 
be  held  by  the  respective  county  treasurers  subject  to  the  order  of  the  board 
of  supervisors  as  hereinafter  provided.  Prior  to  the  first  day  of  November 
in  each  year  the  recording  officer  shall  caose  to  be  prepared  a  statement  con- 
taining a  description  of  all  mortgages  upon  which  taxes  have  been  paid  by 
a  reference  to  the  date  of  each  mortgage,  the  name  of  the  mortgagor  and 
mortgagee,  the  amount  of  the  principal  debt  npon  which  the  tax  was  paid 
together  with  the  book  and  page  where  said  mortgage  is  recorded,  together 
with  the  tax  district  in  which  the  mortgaged  property  is  situated,  and  if 
situated  in  two  or  more  tax  districts  the  amount  apportioned  to  each  tax 
district  by  the  tax  commission,  and  the  amount  deducted  for  his  necessary 
expenses  as  approved  by  the  tax  commission  and  shall  file  the  statement  with 
the  clerk  of  the  board  of  supervisors,  and  a  copy  thereof  with  the  tax 
commission.  The  boards  of  supervisors  of  the  several  counties  shall,  on  or 
before  the  fifteenth  day  of  December  in  each  year,  ascertain  from  the  state- 
ment filed  with  their  clerk  by  the  recording  officer  the  location  of  the 
mortgaged  property  with  respect  to  the  several  tax  districts  and  the  amount 
of  tax  properly  to  be  credited  to  each  tax  district,  which  shall  be  appli- 
cable to  the  payment  of  state,  county  and  city,  or  town  expenses;  except  that 
where  a  town  contains  within  its  limits  an  incorporated  villi^,  or  portion 
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thereof,  the  supervisor  shall  apportion  to  the  village  or  villages  so  much  of 
ihe  share  credited  to  the  said  town  as  the  assessed  value  of  said  village  or 
portion  thereof  bears  to  twice  the  total  assessed  valuation  of  the  town,  and 
the  remainiog  balance  shall  be  applicable  to  the  payment  of  state,  county 
*nd  town  taxes.     The  board  of  supervisors  of  each  county,  on  or  before  the 
fifteenth  day  of  December  each  year,  shall  determine  the  respective  sums 
4>piicable  hereunder  to  each  of  the  foregoing  purposes  and  shall  issue  their 
"rarrant  for  the  payment  to  the  city  treasurer  or  town  supervisor,  of  the 
Mount  payable  to  said  city  or  town,  and  their  warrant  for  the  payment  to 
the  village  treasurer  of  the  sum  of  money  to  which  the  villi^e  shall  be  en- 
litled,  which  sum  shall  be  credited  to  the  general  fund  of  the  village. 
Umended  ly  L.  1914,  c&.  399,  and  L.  1916,  eh.  323,  §  72.) 
touroe.— Former  Tax  U  (L.  1898.  ch.  908)   f  298,  as  added  by  L.  1906,  ch.  729, 
'uniabered    and   amended   by   L.    190S,   cb.    532,   and   amended  by   L.    1907,  ch. 
H    and  L.   1908,  ch.  298. 
AmeadmcTit  of  1914  materially  changed  section. 
Amendment  of  191B  changed  "state  board"  to  "tax  commiBslon." 
Application. — The   state   is   entitled   to  one-half  of  the  principal   and   Interest 
iwelvod  by  the  recording  oBcere  and  county  treaaurers  from"  the  payment  of 
mortgage  tasea,  after  deducting  the  expenses  of  these  offldals.    Rept.  of  Atty.  Qenl. 
("II  >   663. 

Where  a  farm  divided  by  a  township  line  1b  assesaed  In  a  single  tax  district,  tbe 
Btite  Board  of  Tax  CommlaaloDerfl  are  not  required  to  apportion  tbe  tax  between 
tlw  raspecttve  towns.    Rept.  of  Atty.  Qenl.   (1909)   B28. 

"^trfiixitioii  of  mortgage  tax  between  school  dlitrlcti. — tt  la  the  duty  of  the 
lupervisor  to  apportion  the  moneys  between  the  scbool  districts  In  accordance 
*"b  the  day's  attendance  In  each  district.  Tbe  method  mentioned  in  the  statute 
'*  °*>t  exclusive  and  where  it  Is  inadequate  to  enable  the  supervisor  to  perform 
"*  duties  Imposed  upon  him  he  is  Jnatlfied  In  arriving  at  the  tax  from  other 
*™rc%8  and  baaing  his  dietributlon  upon  them.  Bept.  of  Atty.  Oenl.  (1909)  622. 
"^  amendment  of  1SI4  eliminated  acbool  districts  from  tbe  apportionment. 

^'oneyi  paid  undei  protest  to  a  recording  officer  for  a  tax  upon  a  mortgage  must 
"^  ■distributed  as  required  by  the  etatnte  and  cannot  be  bold  by  the  recording  officer 
P^dlng  litigation  as  to  the  propriety  of  such  payment  Rept  of  Atty.  Oenl. 
'"12)     386. 

*«etton  elted.— Metropolitan  Trust  Co.  v.  Tax  Commlsionera  (1917),  220  N.  T.  344, 
"*  **.   E.  1000.  revg.  (1916),  172  App.  Div.  653,  158  N.  Y.  Snpp.  796. 

^    262.     Expenses  of  offioen. — Keeording  officers  and  county  treasurers 

^"l   Severally  be  entitled  to  receive  all  their  necessary  expenses  for  the 

^W^cwes  of  this  article,  including  printing,  hire  of  clerks  and  assistants, 

WvDS  ^f^^  approved  and  allowed  by  the  tax  commission,  which  shall  be 

[sined  by  them  out  of  the  moneys  coming  into  their  hands.     {Aanended 

5  L.  1916,  ch.  323,  §  73.) 

Sonne.— Former  Tax  L.  (U  1896,  ch.  908)   g  299,  as  added  by  L.  1905,  ch.  729, 
and  renumbered  and  amended  by  L.  1906,  ch.  532. 
AneBdment  of  1916  changed  "state  board"  to  "tax  commission." 
Wlut  expense!  Inotnded. — Tbe  expeneee  incident  to  the  dnty  Imposed  upon  re- 
cording offlcere  which  are  allowed  in  connection  wttta  the  collection  of  the  tax 
upon  a  mortgage  presentod  for  record,  are  limited  In  their  scope  by  tbls  section 
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to  the  "necesBarr  expenaea  for  tlie  purposes"  of  tbe  article  of  which  It  forms  a 
part.  The  word  "neceesary"  may  express  Bometfalng:  Indlepeneable,  or  It  may  ba 
construed  as  reason^le,  useful  and  proper,  dependable  upon  the  character  of  Its 
application.  When  used  with  reference  to  the  public.  It  should  be  conBtrued  strictly 
for  the  benefit  of  tbe  public  People  ex  rel.  Frost  v.  Woodbury  (1914),  213  N.  T.  Gl, 
106  N.  E.  932,  revg,   (1B14),  161  App.  DIt.  25,  146  N.  T.  Supp.  389. 

Employment  of  conntel. — In  the  absence  of  specific  authority,  the  ftmds  received 
by  the  recording  officer  cannot  be  ordered  by  the  court  to  he  paid  for  any  purpose, 
except  by  expreee  authority  of  the  legislature.  Construction  should  not  be  glTen 
to  this  statute  which  wonld  admit  of  the  employment  of  counsel  by  a  recording 
officer,  and  thus  empower  him  to  create  a  liability  for  payment  therefor  against 
the  state  and  county,  and  the  funds  owned  by  them  respectively.  People  ex  reL 
FrOEt  V.  Woodbury  (1914),  213  N.  Y.  51,  106  N.  K  932,  revg.  (1914),  161  App.  DIt. 
25,  146  N.  Y.  Supp.  389. 

Fee  for  afflzlng  a  seal  to  bondi  brought  In  for  taxation  and  endorsement  should 
be  paid  by  the  party  obtalnlns  the  same.    Rept.  of  Atty.  Qenl.  (1911)  80. 

Necessary  expeniei  Incurred  tn  receivliig  aad  paying  over  mortgage  tax  moneys 
may  be  retained  by  the  county  treasurer,  although  his  office  le  salaried,  but  he  Is 
not  entitled  to  fees  for  receiving  and  paying  out  state  and  school  moneys.  Rept. 
of  Atty.  Oenl.  (1911)  396. 

Expenses  of  county  clerk.— The  sum  allowed  by  the  State  Board  of  Tax  CommU- 
slonera  as  the  necessary  expenses  of  tbe  county  clerk  of  Tompkins  county  in  enforc- 
ing the  provlslone  of  the  Mortgage  Tax  Law  is  by  virtue  of  the  provisions  of 
chapter  28  of  the  Laws  of  1909,  received  by  him  for  the  benefit  of  the  county  of 
Tompkins  and  must  be  paid  over  to  the  county  treasurer  as  In  said  act  provided. 
Rept.  of  Atty.  Oenl.  (1911)  702. 

Necessary  expenses  of  the  county  clerk  of  Oneida  county,  Incurred  In  the  col- 
lection of  a  tax  on  mortgages  under  Article  XI  of  the  Tax  Law,  and  approved  and 
allowed  by  the  State  Board  of  Tax  CoramlsBlonera,  may  be  retained  by  said  county 
clerk  and  need  not  he  paid  over  to  the  county  treasurer.  Rept  of  Atty.  Qenl.  (1912) 
84. 

Tallnre  of  clerk  to  pay  for  record  book.^The  failure  of  a  recording  clerk  to  pay 
publishers  for  a  record  book  furnished  to  him  on  credit  does  not  make  It  the  duty 
of  the  State  Board  of  Tax  Commissionere  to  collect  the  debt.  Rept.  of  Atty,  Oenl. 
(1910)   648. 

§  263.  Saperrimry  power  of  tax  commiuioii  and  oomptroUer. — The  tax 
commission  shall  have  general  supervisory  power  over  all  recording  ofiBcers 
in  respect  of  the  duties  impMed  by  this  article  and  they  may  make  such 
rules  and  repilation8  for  the  government  of  recording  officers  in  respect 
to  the  matters  provided  for  in  this  article  as  they  may  deem  proper,  pro- 
vided that  such  rules  and  regulations  shall  not  be  inconsistent  with  this  or 
any  other  statute.  Whenever  a  duly  verified  application  for  a  refund  of 
mortg^e  taxes,  erroneously  collected  by  a  recording  officer,  is  made  to  the 
tax  commission  it  shall  be  the  duty  of  such  commission  to  determine  the 
amount  that  has  been  erroneously  collected  and  make  an  order  directing 
such  recording  officer  to  refund  the  amount  so  determined  from  mortgage 
tax  moneys  in  his  hands,  or  which  shall  come  to  his  hands,  to  the  party  en- 
titled to  receive  it  and  charge  such  amount  back  to  the  tax  district  that 
may  have  been  credited  with  the  same.  If  any  recording  officer  shall  have 
collected  and  paid  over  to  the  treasurer  of  any  county,  a  tax  paid  up^i  a 
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mortgage  which  under  the  provisions  of  section  two  hundred  and  sixty 

of  this  chapter  is  to  be  apportioned  by  the  tax  commission  between  several 
eonntieB  before  snch  apportionment  has  been  made,  or  if  any  recording  of- 
ficer shall  have  paid  over  to  such  treasurer  more  money  than  required  on 
aceount  of  mortgage  taxes  such  recording  officer  shall  make  a  report  to  the 
tax  commission  in  the  form  of  a  verified  statement  of  facts  and  said  com- 
tniasion  shall  determine  the  method  of  adjustment  and  issue  its  order  ac- 
cordingly. The  comptroller  shall  have  general  supervisory  power  over  all 
eonnly  treasurers  in  respect  to  the  duties  imposed  upon  them  by  this  article, 
and  may  make  such  rules  and  regulations,  not  inconsistent  with  this  or  any 
other  statute,  for  the  government  of  said  county  treasurers  as  he  deems 
proper  to  secure  a  due  accounting  for  all  taxes  and  moneys  collected  or  re- 
ceived pursuant  to  any  provision  of  this  article.  All  recording  officers 
wd  county  treasurers  shall  furnish  snch  bond,  conditioned  for  the  faithful 
uid  diligent  discharge  of  the  duties  required  of  them  respectively  by  this 
*f^\e,  to  the  people  of  the  state,  within  such  time,  with  such  sureties 

^d  in  such  penal  amount,  not  exceeding  twenty-five  thousand  dollars, 
*s  the  comptroller  may  prescribe.  The  provisions  of  this  section  shall 
wver  all  transactions  subsequent  to  July  first,  nineteen  hundred  and  five. 
(^"t^nded  by  L.  1914,  ch.  398,  L.  1915,  ch.  447,  and  L.  1916,  ch.  336.) 

■"Woe.— Former  Tax  L.  (L.  1896,  ch.  908)   j  300,  as  added  by  L.  190E,  ch.  729, 

t«itumbered  and  amended  br  L.  1906,  ch.  632. 
^  Amendment  of  1814  added  the  third  and  last  sentence. 

CbC  amendment  of  IBIO  added  a  prorlalon  as  to  tax  paid  on  mortgage  where  no 
^TUtcement  shall  have  been  made,  declaring  that  aucta  payment  shall  be  deemed 
grroneona.  The  provision  omitted  by  amendment  of  1916,  which  materially 
amended  the  aectlon. 

Chapter  89B  of  the  Lawi  of  lil4  girlsg  the  State  Board  of  Tax  Commiaaionera 
power  to  refund  mortgage  taxes  erroneously  collected  is  TetroBpecttve  in  its  opei^ 
atlon  and  la  applicable  to  all  mortgage  taxes  erroneously  collected  since  July  1, 
1»0&.    Ropt.  of  Atty.  Oenl.  (1914)  317. 

Kuln  and  rernlationi  for  recordine:  offioer*  may  be  eetablished  by  the  State  Board 
□f  Tax  CommlBBlonera.    Rqit.  of  Atty.  Oenl.  (1911)  SO. 

Rules  for  recording  olBcers  to  follow  In  making  eodorsemente  on  bonds  received 
in  exchange  for  bonds  already  endorsed  may  be  made  by  the  State  Board  of  Tax 
(Commissioners.    Rept.  of  Atty.  Genl.  (1911)  57. 

When  recording  officer  believes  that  mortgages  and  deeds  offered  for  record  are  a 
reconTeyance  of  property  conveyed  as  security  or  as  a  release,  and  no  tax  has  been 
paid  on  the  original  instrument,  the  State  Board  of  Tax  (^mmissloners  may  direct 
nich  offlcers  to  refuse  to  record  snch  Instrument.  Rept.  of  Atty.  Oenl.  (1910) 
611;  (1910)  6G4. 

It  Is  within  the  power  of  the  State  Board  of  Tax  Commiasloners  under  this  sec- 
tion to  make  rules  and  regulations,  If  in  its  discretion  it  deems  It  wise,  permttttng 
ownen  of  bonds  upon  which  the  mortgage  tax  haa  been  paid,  where  such  bonds 
were  Issned  prior  to  tbe  enactment  of  the  Mortgage  Tax  Law,  to  present  the  same 
tor  indonement    Rept.  of  Atty.  Oenl.   (1913)  1G2. 

Roles  and  regulations  may  be  made  providing  that  no  recording  officer  if  he  has 
nawnable  grounds  to  believe  that  a  deed  Is  In  fact  a.  mortgage  shall  record  each 

iDitnunent  without  the  payment  of  tbe  tax  unless  he  Is  famished  by  the  party 
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offerlDE  tbe  same  for  record  wltb  ui  affidavit  uttlng  forth  that  It  Is  not  a  mort- 
gage.   Kept,  ot  Atty.  Genl.  (1910)  6&4. 

The  comptroller  may  direct  tbe  county  treasnrer  to  deposit  county  tax  moneys 
so  as  to  bear  interest,  but  aucb  Interest  Is  to  be  credited  to  tbe  account  of  tba 
county  treasurer  for  tbe  use  of  his  county.    Rept.  of  Atty.  Q«nl.  (1909)  364. 

Tbe  state  board  of  tax  commlsslonera  may  compel  recording  offlcers  to  turn 
over  to  tbe  county  treasurer  or  city  chamberlain  all  accrued  Interest  on  moneys 
received  by  them  In  payment  of  recording  taxes;  they  may  also  examine  the  mort- 
gage accounts  to  ascertsin  If  tbe  recording  officers  have  turned  over  such  moneys. 
But  tbe  power  to  examine  tbe  general  conduct  ot  such  officers  la  vested  in  tbs 
comptroller.    R^t.  of  Atty.  Oenl.  (1910)  638. 

Befuial  to  noorl  deed  intended  u  nurtgaipe  without  paymeBt  of  tax  or  prodno- 
tlen  of  affidavit. — A  recording  officer  acting  under  tbe  rule  promulgated  by  the 
State  Board  of  Tax  Commissioners  June  29,  1910,  under  section  263  of  tbe  Tax  Law, 
may  lawfully  refuse  to  receive  and  record  a  deed  absolute  on  Its  face  unless  the 
company,  by  an  affidavit  from  tbe  officers  of  tbe  grantee,  a  state  bank,  state* 
whether  the  deed  vas  aboolnte  or  given  as  collateral  security  and,  therefore,  in 
effect,  a  mortgage.  Where  tbe  nature  of  the  transaction  whereby  the  deed  came 
to  the  bank  does  not  appear,  It  cannot  be  said  that  tbe  exaction  of  the  affidavit  by 
tbe  recording  officer  was  unreasonable,  or  that  he  did  not  have  reasonable  grounds 
for  requiring  It,  as  required  by  tbe  State  Board  ot  Tax  Commissioners.  Matter  of 
Mechanics  Bank  (1913),  79  Misc.  131,  140  N.  Y.  Supp.  69S. 

Befnnd  ef  taxes  paid  by  mistake. — The  state  board  of  tax  commissioners  is  not 
authorized  to  refund  to  individuals  taxes  paid  through  mistake  as  to  amount  of 
incumbniuce  againstproperty,  etc.    Rept.  of  Atty.  Oenl.   (1909)   524. 

IFndertaklng,  eanoellation  of. — Tbe  comptroller  may  cancel  an  official  undertaking 
given  pursuant  to  this  section  and  accept  a  new  one  in  lieu  thereof  whenerer 
he  becomes  satisfied  that  tbe  sureties  on  the  first  undertaking  are  insufficient. 
Rept  ot  Atty.  (]enl.  (1907)  263. 

Tlolstlon  ef  nndertaklng  by  recording  oOtoer;  failnre  to  eollect  tax. — When  It 
appeared  by  a  paper  offered  tor  record  at  the  same  time  with  deeds  which  were 
absolute  <Hi  their  face,  that  the  deeds  were  to  be  and  operate  as  mortgages  or 
securities,  tbe  failure  on  the  part  of  the  register  of  tbe  county  of  New  York  to 
collect  a  tax  thereon,  either  at  that  time  or  upon  recording  deeds  reconveying  the 
property,  was  a  violation  of  the  condition  of  bis  bond  to  faithfully  and  diligently 
discharge  the  duties  ot  bis  office  relative  to  the  taxation  of  mortgages.  People  v. 
Gass  (1912),  206  N.  Y.  609,  100  N.  B.  404. 

5  264.  Tax  on  prior  adrance  mor^agn. — ^Whenever  any  part  of  the 
amount  of  the  principal  indebtedness  which  ia  or  under  any  contingency 
may  be  secured  by  a  mortgage  recorded  prior  to  July  first,  nineteen  hun- 
dred and  six,  is  advanced  after  July  first,  nineteeo  hundred  and  six,  the 
tax  prescribed  by  section  two  hundred  and  fifty-three  of  this  article  is 
hereby  imposed  on  the  amount  of  principal  indebtedness  so  advanced, 
which  tax  shall  be  payable  at  the  same  time  and  in  the  same  manner  aa 
taxes  imposed  by  section  two  hundred  and  fifty-nine  of  this  article,  and 
all  the  provisions  of  section  two  hundred  and  fifty-nine  in  relation  to  the 
time  and  manner  of  paying  such  tax,  the  filing  of  statements  in  relation 
to  the  time  and  amount  of  such  advances,  and  penalties  for  failure  to  file 
the  same  shall  apply  to  advances  made  under  this  section  and  the  pay- 
ment of  a  tax  thereon,  except  that  if  the  mortgagor  is  not  a  corporation, 
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Buch  atatementB  shall  be  filed  by  the  owner  of  the  mortgage,  who,  for  failure 
to  do  so,  shall  be  subject  to  the  penalties  prescribed  by  such  section.  In 
«se  said  mortgage  was  given  to  secure  the  payment  of  a  series  of  bonds, 
the  mortgagor  may,  at  the  time  of  paying  such  tax,  present  to  the  recording 
officer,  the  bonds  representing  the  portion  of  the  principal  indebtedness 
secured  by  said  mortgage  upon  which  the  tax  is  to  be  paid,  and  also  file 
irith  said  recording  officer  a  statement  verified  by  the  mortgagor  or  an  of- 
ficer or  duly  authorized  agent  or  attorney  of  the  mortgagor  specifying  that 
said  bonds,  so  presented,  are  the  bonds  representing  that  portion  of  the 
principal  indebtedness  secured  by  said  mortgage  upon  which  the  tax  is  to 
be  paid  and  that  said  bonds  are  secured  by  a  mortgage  recorded  in  said 
ofiiee  stating  the  date  of  said  mortgage  and  the  liber  and  page  of  the  record 
of  the  same.  It  shall  be  the  duty  of  such  recording  officer  to  indorse  upon 
each  of  said  bonds,  so  presented  to  him,  a  statement  signed  by  him  to  the 
effect  that  the  tax  imposed  by  this  article  on  that  portion  of  the  principal 
indebtedness  secured  by  said  mortgage  represented  by  said  bonds  has  been 
paid,  and  said  statement  shall  be  conclusive  proof  of  such  payment.  Not- 
withstanding the  exception  contained  in  section  two  hundred  and  fifty-four, 
the  record  owner  of  any  mortgage  recorded  prior  to  July  first,  nineteen 
hundred  and  six,  other  than  a  corporate  trust  mortgage,  may  file  in  ti<. 
office  of  the  recording  officer  where  such  mortgage  is  first  recorded  a  state- 
ment in  form  and  substance  as  required  by  section  two  hundred  and  fifty- 
four  of  this  article,  except  that  it  shall  specify  and  state  the  amount  of  all 
advancements  made  thereon  prior  to  said  date,  giving  the  date  and  amount 
of  each  advancement  and  the  amount  of  such  prior  advancements  re- 
maining unpaid,  and  thereby  elect  that  the  same  be  taxed  imder  this 
article ;  and  any  mortgagor  or  mortgagee  under  a  corporate  trust  mortgage 
given  to  secure  a  series  of  bonds  or  the  owner  of  any  such  bond  or  bonds 
Becured  thereby  may  file  in  the  office  of  the  recording  officer  where  such 
mortgage  is  first  recorded  a  statement  in  form  and  substance  as  required 
by  section  two  hundred  and  fifty-four  of  this  article,  except  that  it  shall 
xpeeify  the  serial  number,  the  date  and  amount  of  each  bond  and  otherwise 
snflEciently  describe  the  same  to  identify  it  as  bein;;  secured  by  such  mort- 
gage, and  thereby  elect  that  such  bond  or  bonds  be  taxed  under  this  article, 
and  such  bond  or  bonds  shall  be  taxed  upon  the  whole  amount  thereof  not- 
withstanding the  provisions  of  section  two  hundred  and  sixty  of  this 
article.  A  tax  shall  thereupon,  in  the  case  of  mortgages  other  than  cor- 
porate trust  mortgages,  be  computed,  levied  and  collected  upon  the  amount 
of  the  principal  debt  oi'  obligation  represented  by  said  unpaid  prior  ad- 
vancements at  the  time  of  filing  such  statement,  or,  in  the  case  of  a  cor- 
porate trust  mortgage,  upon  the  amount  of  the  bond  or  bonds  specified 
in  the  statement  filed,  at  the  rate  prescribed  by  section  two  hundred  and 
fifty-three  of  this  article.  Said  bonds  representing  prior  advancements 
Dncler  corporate  trust  mortgages  and  taxed  as  herein  provided  may  be  pre- 
sented to  the  recording  officer,  whose  duty  it  is  to  collect  said  tax,  for  in- 
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dorsement  and  he  shall  thereupon  indorse  upon  each  of  aaid  bonds  a  state- 
ment, attested  by  his  signature,  of  the  payment  of  the  tax  as  provided  in 
this  section  in  respect  to  bonds  representing  subsequent  advancements, 
and  the  record  owner  of  any  other  mortgage  taxed  upon  prior  advance- 
ments as  herein  provided  may  present  said  mortgage  to  the  recording  of- 
ficer and  thereupon  such  officer  shall  note  upon  the  same  the  filing  of  the 
statement  and  the  amount  of  the  tax  paid,  attested  by  his  signature.  In  all 
such  cases  the  recording  officer  shall  note  on  the  margin  of  the  record  of 
such  mortgage  the  filing  of  such  statement  and  the  amount  of  the  tax  paid, 
and,  in  ease  of  bonds  secured  by  corporate  trust  mortgages,  the  serial  mmi- 
ber  of  each  such  bond.  The  words  "bond"  and  "bonds"  as  used  in  this 
section  shall  be  deemed  to  embrace  all  notes  or  other  evidences  of  indebted- 
ness secured  by  mortgages  taxable  under  this  section.  In  case  of  any  mort- 
gage taxable  under  this  section,  the  portion  of  the  indebtedness  secured 
thereby  upon  which  the  tax  imposed  by  this  section  is  paid,  and  such  por- 
tion only,  shall  be  exempt  from  taxation  under  the  provisions  of  section 
two  hundred  and  fifty-one  of  this  article.  Whenever  the  tax  imposed  by 
section  two  hundred  and  sixty-four  of  this  article  as  said  section  existed 
prior  to  May  thirteenth,  nineteen  hundred  and  seven,  has  been  paid  with 
respect  to  any  mortgage,  no  additional  tax  shall  aeerue  on  such  mortgage 
under  this  section  as  hereby  enacted  and  such  mortgage  and  the  debt  or  ob- 
ligation secured  thereby,  shall  continue  to  he  entitled  to  the  exemptions  and 
immunities  conferred  by  this  article  and  all  of  the  provisions  of  this  article 
shall  remain  applicable  to  such  mortgage.  All  taxes  imposed  by  or  which 
became  due,  payable  or  collectible  on  or  before  the  thirtieth  day  of  June, 
nineteen  hundred  and  six,  pursuant  to  chapter  seven  hundred  and  twenty- 
nine  of  the  laws  of  nineteen  hundred  and  five,  and  all  taxes  which  under 
section  two  hundred  and  fifty-eight  of  this  chapter  became  due  and  payable 
on  the  thirtieth  day  of  July,  nineteen  hundred  and  six,  and  all  other  taxes, 
if  any,  which  were  imposed  by  chapter  seven  hundred  and  twenty-nine  of 
the  laws  of  nineteen  hundred  and  five  on  any  mortgage  recorded  prior  to 
the  first  day  of  July,  nineteen  hundred  and  six,  in  respect  to  any  period 
ending  on  or  before  the  first  day  of  July,  nineteen  hundred  and  six,  shall 
be  imposed,  become  due,  be  payable  and  collectible  and  shall  be  paid  over 
and  distributed  in  the  same  manner,  and  with  the  same  force  and  effect 
as  if  this  article  had  not  been  enacted ;  and  for  the  purpose  of  collecting, 
paying  over,  distributing  and  enforcing  any  such  taxes,  chapter  seven 
hundred  and  twenty-nine  of  the  laws  of  nineteen  hundred  and  five  shall  be 
deemed  to  be  in  force,  and  the  lien  for  such  ta^es  shall  attach  and  such 
taxes  shall  be  levied  and  collected  as  provided  in  chapter  seven  hundred 
and  twenty-nine  of  the  laws  of  nineteen  hundred  and  five,  anything  herein 
contained  to  the  contrary  notwithstanding.  {Amended  by  L.  1910,  ch.  604, 
andL.  1916,  cA.  337.) 

Sonne. — Former  Tax  I..  (L.  1896,  cb.  908)   {  301,  as  added  by  Ia  190S,  ch.  532, 
and  amended  br  L.  1907,  ch.  340;  U  1906,  ch.  G32,  |  23,  Inclnded. 
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TJk  uiieiidin«iit  of  1916  added  the  words  "and  aucb  bond  or  bonds  sliaU  be 
tued  upon  tfae  wbole  amount  tbereof  notwtttutandlnc  the  provfsions  of  section 
IM  of  tbla  article." 

Applleatiaii. — The  proTlelon  of  tbls  section  giving  corporations  the  privilege  of 
u  opUonal  payment  of  the  tax  upon  advances  made  prior  to  Jul7  1,  1906, 
ibould  not  be  construed  to  apply  to  indlvlduala.    RepL  of  Atty.  Qenl.  <1909),  E6T. 

When  a  pledge  of  botidi  to  leoue  a  loan  li  an  advance,  and  for  what  amout. — 
Vbere  bonds  secured  by  a  tniBt  mortgage  recorded  prior  to  July  1.  1906,  are 
pledged  prior  to  said  date  to  secure  a  loan,  the  pledging  of  said  bonds  must  be 
twnaldered  an  advance  of  the  amount  of  bonds  pledged.    Kept,  of  Atty.  GCnl. 

mu)  BO. 

Aoened  Interest;  payment  of. — A  recording  ofllcer  has  no  right  to  demand  pay- 
meot  of  accrued  Interest  before  receiving  mortgage  taxes  which  were  not  paid 
when  due,  unless  an  action  bos  been  started  by  the  Attomey-Oeneral  aa  provided 
lOMction  266.    Rept.  of  Atty.  Oenl.  <1809)  655. 

CollMtion  of  taxes  ander  L.  1908,  oh.  7<9.— See  Rept.  of  Atty.  Genl.  (1910)  640. 

A  tnut  mortgage  recorded  prior  to  July  1,  1908,  upon  which  the  whole  amount  of 
the  mortgage  was  not  advanced  or  secured  at  tfae  time  of  recording,  Is  taxable  under 
tbe  Mortgage  Tax  Zjaw  whenever  a  further  amount  la  advanced,  accrued  thereon 
oriecored  thereby,  upon  such  sum  so  advanced,  accrued  or  secured.  Rept.  of  Atty. 
OeoL  (iai2)  30. 

Where  a  corporate  trust  mortgage  was  executed  and  recorded  prior  to  July  I, 
1906,  and  the  entire  amount  of  bonds  secured  thereby  was  Issued  prior  to  that  date, 
the  recording  officer  1b  not  required  by  the  Tax  Law  to  mdorse  upon  said  bonds  the 
certlflcate  of  the  payment  of  the  tax,  aa  provided  by  this  section.  Said  section  has 
reference  merely  to  mortgages  niton  which  a  portion  of  the  bonds  were  Issued  prior 
ta  the  enactment  of  the  Mortgage  Tax  Law  and  advances  subsequent  thereto  were 
uthorlted.    Rept  of  Atty.  Oenl.  <191S)  162. 

Ttilnff  of  bondi  secured  by  corporate  tnut  mortgagei,  see  Rept.  of  Atty.  Oenl. 
(mO)  «8t. 

Ttn  for  'paWTig  endonements  on  bonds. — Recording  ofRcers  are  not  entitled  to 
feet  for  making  endoraementa  on  bonds,  but  should  be  relmbnreed  for  neceasary 
derk  hire.    RepL  of  Atty.  Genl.  (1911)  11. 

§  26S.  Tax  a  lien ;  ezceptioiu. — ^The  tax  in  this  article  imposed  shall  be 
deemed  and  is  hereby  declared  to  be  a  lien  upon  the  mortgage  upon  which 
TOch  tax  is  imposed  and  upon  the  debt  or  obligation  secured  thereby,  ex- 
cept that  upon  mortgages  recorded  prior  to  July  first,  nineteen  hundred 
and  six,  such  lien  shall  extend  only  to  that  portion  thereof  represented  by 
tbe  amount  advanced  subsequently  to  such  date  and  to  the  debt  or  obliga- 
tion secured  by  eoeh  advancement,  and  for  the  purpose  of  enforcing  the 
payment  of  the  tax  in  this  article  imposed,  such  mortgage  and  the  debt 
thereby  secured  shall  be  deemed  to  be  property  within  this  state  not- 
vithstanding  that  such  mortgage  may  be  owned  by  or  be  in  the  possession 
of  a  person  or  corporation  outside  the  state,  and  a  copy  thereof  daly  cer- 
tified by  the  recording  ofBcer  of  any  county  in  which  such  mortgage  is  re- 
corded shall,  for  the  purpose  of  enforcing  the  payment  of  such  tax,  be 
deemed  to  be,  and  shall  have  the  same  force  and  effect  as  the  original 
tnortgage  and  may  be  sold  to  satisfy  such  tax  and  upon  a  sale  of  the  whole 
or  any  part  thereof,  shall  carry  with  it  and  transfer  to  the  purchaser  all 
the  rights,  interests  and  obligations  of  the  mortgagee  therein  named  or  his 
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assignee  or  successor  in  interest  in  and  to  such  mortgage  and  the  debt  se- 
cured thereby,  or  the  p&rt  thereof  to  which  such  lien  attaches,  together 
with  interest  and  costs.  (Added  by  L.  1909,  ch.  412,  and  amended  by  L, 
1916,  ch.  323,  §  74.) 

The  amendment  of  1S16  omitted  the  words  "to  the  extent  of  such  lien"  before 
"together"  In  last  clauae. 

§  86d.  Enforoeme&t;  piooednre. — In  case  the  tax  imposed  by  this  article 
is  not  paid  as  in  this  article  provided,  the  tax  commission  may  notify  the 
attorney-general  of  such  failure  or  refusal  to  pay  and  it  shall  then  be  the 
duty  of  the  attorney-general  to  enforce  the  payment  of  such  tax,  and  for 
that  purpose  he  may  maintain  an  action  in  the  name  of  the  people  of  the 
state  of  New  York,  in  any  court  of  competent  jurisdiction,  either  to  sell 
such  mortgage ;  or,  he  may  maintain  an  action  against  the  mortgagee  or  his 
assignee  or  snceessor  in  interest  personally ;  or,  whereby  stipulations  con- 
tained in  such  mortgage  it  is  made  the  duty  of  the  mortgagor  to  pay  such 
tax,  then  against  the  mortgagor  or  his  successor  in  interest  personally ;  or, 
in  the  case  of  a  trust  mortgage  against  the  trust  mortgagee,  personally ;  or, 
he  may  pursue  either,  any  or  all  such  remedies.  All  actions  instituted  by 
the  attorney-general,  as  herein  provided,  shall,  if  the  amount  involved  is 
fifty  dollars  or  more,  be  brought  in  the  county  of  Albany.  "Where,  in  any 
action,  a  recovery  is  had  there  shall  be  added  to  the  amount  of  such  tax  and 
included  in  the  judgment,  interest  at  the  rate  of  one  per  centum  per  month 
on  the  amount  of  such  tax,  to  be  computed  from  the  date  on  which  such 
tax  became  due  and  payable,  except  that  in  the  case  of  taxable  mortgages 
heretofore  recorded  and  upon  which  the  tax  imposed  by  this  article  has  not 
been  paid,  and  where,  in  such  case,  no  penalty  is  prescribed  by  law  for 
the  nonpayment  of  such  tax,  interest  f^all  be  added  at  the  rate  of  six  per 
centum  per  annum.  In  any  action  brought  as  herein  provided,  where  the 
judgment  provides  for  the  sale  of  the  mortgage,  such  judgment  shall  also 
prescribe  the  time,  place  and  manner  of  such  sale  and  of  the  notice  thereof 
to  be  given,  and,  in  the  discretion  of  the  court,  may  direct  that  such  sale 
be  made  by  or  under  the  direction  of  the  comptroller  or  the  recording 
oEBcer  of  the  county  in  which  such  mortgage  was  first  recorded,  and  all 
money  recovered  in  such  action  shall  be  paid  by  the  attorney-general  to  the 
proper  recording  officer  in  satisfaction  of  such  tax,  and  all  costs  recoverea 
therein  shall  he  paid  into  the  state  treasury.  (Added  by  L.  1909,  ch.  41!£, 
and  amended  by  L.  1916,  ch.  323,  §  75.) 
The  amendment  of  1916  changed  "state  board"  to  "tax  commission." 
Enforcement  of  Uen  of  tuc. — The  Supreme  Court  baa  Jurisdiction  of  an  action 
to  enforce  payment  of  a  mortgage  tax  which  bj  the  statute  Is  made  a  Hen  on  the 
mortgage,  A  claim  that  the  Hen  of  the  mortgage  has  been  discharged,  and  that 
tbere  has  been  an  election  of  remedies  because  of  the  fact  that  the  State  baa  already 
brought  an  action  against  the  reglater  of  the  county  to  recover  the  amount  of  taxes 
sued  for.  cannot  avail  on  demurrer  to  the  complaint,  as  such  fact  not  appaartng  on 
the  face  of  the  complaint  must  be  set  up  fn  an  answer.    People  v.  Park  Row  Realtf 
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^  (m4),  S8  MlBC  254,  161  N.  Y.  Supp.  804,  afld.   (1916),  169  App.  DIt.  903,  1&2 

i  267.    Idem;  where  recovery  ia  had  againat  tnut  mortgagee. — In  e7er> 

^  ^here  recovery  is  bad  personally  against  a  trust  mortgagee  as  herein 

'"Vvided,  and  payment  of  the  amount  recovered  has  been  made  by  such 

"^  mortgagee,  or  where  such  trust  mortgagee  has  voluntarily  paid  such 

™^  be  shall  be  deemed  to  have  and  possess  and  to  have  become  subrc^ated 

"  *"  the  rights  and  interests  in  and  to  the  tax  lien  imposed  by  section  two 

'^dred  and  sixty-five  hereof,  and  may  enforce  the  repiQ'ment  of  any  such 

^"^  So  paid  by  him  with  interest  at  the  rate  of  six  per  centum  per  annum 

.   " 'or  that  purpose  may  maintain  an  action  in  his  own  name  in  any  court 

'J'  ""e  state  having  jurisdiction,  against  any  person,  association  or  corpora- 

™n  iiable  to  pay  such  tax,  or  for  the  sale  of  such  mortgage  and  the  debt 

leeared  thereby  to  which  such  lien  attaches.     {Added  by  L.  1909.  ck.  412.) 


ARTICLE  XII. 

TAX  OK  TBAKSFEBS  OT  BTOOE. 
jctlon  270.    Amount  of  tax. 

271.    Stamps;  bow  prepared  and  eold. 
271-B.    Sale  of  stamps. 

272.  Penalty  lor  failure  to  par  tax. 

273.  Canceling  stamp;  penalty  tor  failure. 

274.  Contracts  tor  dies;  expenses  how  paid. 
2TE.    Illegal  use  of  stamps;  penalty. 

'  175-a.    Registration;  penalty  for  failure. 
2TG.    Power  of  state  comptroller. 
2TT.    Civil  penalties;  bow  recovered. 
£18.    Effect  ot  failure  to  pay  tax. 
!T9.    Application  of  taxes. 
2S0.    Refund  of  tax  erroneously  paid. 

§  870.  Amomit  of  tax, — There  is  hereby  imposed  and  shall  immediately 
accrae  and  be  collected  a  tax,  as  herein  provided,  on  all  sales,  or  agree- 
ments to  sell,  or  memoranda  of  sales  of  stock,  and  upon  any  and  all  de- 
liveries or  transfers  of  shares  or  certificates  of  stock,  in  any  domestic  or 
foreign  association,  company  or  corporation,  made  after  the  first  day  of 
June,  nineteen  hundred  and  five,  whether  made  upon  or  shown  by  the 
books  of  the  association,  company  or  corporation,  or  by  any  assignment 
in  blank,  or  by  any  delivery,  or  by  any  paper  or  agreement  or  memoran- 
dum or  other  evidence  of  sale  or  transfer,  whether  intermediate  or  final, 
and  whether  investing  the  holder  with  the  beneficial  interest  in  or  legal 
title  to  said  stock,  or  merely  with  the  possession  or  use  thereof  for  any 
purpose,  or  to  secure  the  future  payment  of  money,  or  the  future  trans- 
fer ot  any  stock,  on  each  hundred  dollars  of  face  value  or  fraction  thereof, 
two  cents,  except  in  cases  where  the  shares  or  certificates  of  stock  are  is- 
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Bued  without  designated  mooetary  value,  in  which  cases  the  tax  shall  be 
at  the  rate  of  two  cents  for  each  and  every  share  of  such  stock.  It  shall 
be  the  duty  of  the  person  or  persons  making  or  effectuating  the  sale  or 
transfer  to  procure,  affix  and  cancel  the  stamps  and  pay  tbe  tax  pro- 
vided by  this  article.  It  is  not  intended  by  this  act  to  impose  a  tax  upon 
an  agreement  evidencing  tbe  deposit  of  stock  certificates  as  collateral  se- 
curity for  money  loaned  thereon,  which  stock  certificates  are  not  actually 
sold,  nor  upon  such  stock  certificates  so  deposited,  nor  upon  mere  loans 
of  stock  or  the  return  thereof.  The  payment  of  such  tax  shall  be  denoted 
by  an  adhesive  stamp  or  stamps  affixed  as  follows:  In  the  case  of  a  sale 
or  transfer,  where  the  evidence  of  the  transaction  is  shown  only  by  the 
books  of  the  a^ociation,  company  or  corporation,  the  stamp  shall  be 
placed  upon  such  books,  and  it  shall  be  tbe  duty  of  the  person  making 
or  effectuating  such  sale  or  transfer  to  procure  and  furnish  to  the  associa- 
tion, company  or  corporation  the  requisite  stamps,  and  of  such  associa- 
tion, company  or  corporation  to  affix  and  cancel  the  same.  Where  the 
transaction  is  effected  by  the  delivery  or  transfer  of  a  certificate,  the 
stamp  shall  be  placed  upon  the  surrendered  certificate  and  canceled; 
and  in  cases  of  an  agreement  to  sell,  or  where  tbe  sale  is  effected  by  de- 
livery of  the  certificate  assigned  in  blank,  there  shall  be  made  and  de- 
livered by  the  seller  to  the  buyer,  a  hill  or  memorandum  of  such  sale 
to  which  the  stiunp  provided  for  by  this  article  shall  be  afSxed  and  can- 
celed. Every  snch  bill  or  memorandum  of  sale  or  agreement  to  sell  shall 
show  the  date  of  the  transaction  which  it  evidences,  the  name  of  the 
seller,  the  stock  to  which  it  relates,  and  the  number  of  shares  thereof.  All 
such  bills  or  memoranda  of  sale  shall  bear  a  number  upon  the  face  thereof 
and  no  more  than  one  such  bill  or  memorandum  of  sale  made  by  the  seller 
on  any  given  day  shall  bear  the  some  number.  The  aforesaid  identification 
number  of  the  bill  or  memorandum  of  sale  shall  in  all  eases  be  entered 
and  recorded  in  the  book  of  account  required  to  be  kept  by  section  two 
hundred  and  seventy-six  of  this  chapter;  and  no  further  tax  is  hereby  im- 
posed upon  tbe  delivery  of  the  certificate  of  stock,  or  upon  tbe  actual 
issue  of  a  new  certificate  when  the  original  certificate  of  stock  is  accom- 
panied by  the  duly  stamped  memorandum  of  sale  as  herein  provided. 
{Amended  by  L.  1910,  ek.  38,  L.  1911,  ch.  352,  L.  1912,  ch.  292  and  L. 
1913,  ch.  779.) 

Source.— Former  Tax  L,  (L.  1896,  ch.  308)  g  316,  as  added  by  L.  1806,  ch,  241, 
and  amended  by  L.  1906,  ch.  414,  The  board  of  statutory  consolidation  Inad- 
vertently re-enacted  tbe  amendment  to  i  316,  made  by  L.  1906,  cb,  <14,  whlctt 
was  beld  unconstl  tut  tonal  In  Farrlngton  v.  Menachlng,  1ST  N.  Y.  S,  below,  and 
also  repealed  the  original  aoctton.  The  editors  believe,  however,  In  view  of  I* 
1909,  ch.  696,  prescribing  rules  for  the  construction  and  effect  of  the  Consolidated 
Laws,  the  original  section,  |  315,  is  in  force  notwithstanding  Its  repeal.  See 
Consolidated  Laws. 

The  amendment  of  Z.,  1810,  re-enacted  |  315  In  Ita  original  form,  thereby  super< 
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Udlig  the  error  made  by  tbe  conBoUdators,  aa  suggeeted  in  the  above  note. 

lU  anradmentt  of  ISll  and  191S  materlallr  changed  tbe  section. 

Q«  UMndment  of  191S  added  the  exception  as  to  sharea  with  no  monetsry  value. 

loiitltBtlonal. — ^The  act  Impoees  a  tax,  not  upon  property,  but  upon  Its  tranafer, 

^<l  being  uniform  In  its  operation  upon  all  transfers  of  the  class  named  and 

"Ki  all  persons  making  such  transfers  within  the  state,  It  does  not  contravene 

^  Provisions  of  the  state  or  Federal  constitution.    It  Is  a  valid  tax,  although 

J^  l>aiied  upon  value  of  the  certlflcates  sold  or  of  the  sum  for  which  they  are  sold. 

^Ple  fli  rel.  Hatch  v.  Reardon  (1906),  110  App.  Dlv.  821,  97  N.  Y.  Supp,  B35, 

jj^  (ISOfi),  184  N.  Y.  431,  77  N.  B.  970,  8  L.  R.  A.   (N.  S.)   314,  affd.   (1907),  204 

(j_  ^-  162,  51  L,  ed.  415,  27  Sup,  Ct.  188.    This  decision  was  made  In  reference  to 

4j^    *a.'w  as  enacted  by  K  1905,  ch.  241,  which  was  restored  In  efFect  when  the 

~,^*liiient  of  190G  was  held  unconstitutional. 

tiot,    ^    stock  transfer  tax  is  not  unconstitutional  as  making  an  arbitrary  dtstlnc- 

or  j'^twaen  transfers  of  stock  and  the  sates  of  other  kinds  of  personal  property 

TsiiT^^^uae  the  valuation  of  the  stock  la  based  on  par  value  and  not  on  market 

slw.j.^^    nor  does  it  deprive  nonresident  owners  of  stock  transferring  In  New  York 

Di«"    ^*    of  nonresident  corporations,  or  their  property  without  due  process  of  law; 

1'''^^'^^  to  such  transfers   of  stock  does  it  Interfere  with   interstate   conunerce. 

\1^k    ^    V.  Reardon  (1907).  204  U.  S.  1E2,  61  L.  ed.  415,  27  Sup.  Ct.  ISS,  afTg.  tl906>, 

^  ^.  Y.  431,  77  N.  E.  970. 

bitaendment  of  1906  nnooBititntiaBal. — The  amendment  of  190S,  which  imposed 
B  tax  of  two  cents  "on  each  share  of  tlOO  of  face  value  or  traction  thereof," 
instead  of  "on  each  flOO  of  face  value  or  fraction  thereof,"  as  provided  by  tbe 
act  of  1905,  is  unconstitutional,  since  it  discriminates  In  favor  of  the  owner  of 
a  share  of  tbe  face  value  of  $100  as  against  the  owner  of  a  share  of  the  face 
value  of  a  less  number  of  dollajra.  People  ex  rel.  Farrlngton  v.  Manscblng  (1907>, 
187  N.  Y.  8,  79  N.  E.  884,  10  L.  R.  A.   (N.  8.)   825. 

Effect  of  amendment  of  ISll. — Prior  to  the  adoption  of  this  amendment  it  was 
frequently  contended  that  tbe  statute  related  only  to  sales  or  transfers  of  stock 
which  operated  to  Invest  tbe  transferee  with  the  beneficial  Interest  in  or  ownership 
of  tlte  stock,  and  the  amendment  In  question  providing  in  express  terms  for  a  tax, 
not  only  upon  sales  or  transfers  of  stock  but  upon  deliveries  or  transfers  of  shares 
or  certificates  ot  stock,  "whether  Investing  the  bolder  with  tbe  beneficial  Interest 
in  or  legal  title  to  stock  or  merely  with  the  possession  or  use  thereof  for  any  pur- 
pose," was  adopted  to  settle  this  dispute.    Kept,  of  Atty.  Oenl.  (1911)  697. 

Since  tbe  amendment  of  1911  transfers  which  operate  to  effect  a  change  in  the 
legal  title  to  stock  are  taxable  though  tbe  intermediate  bolder  ot  the  stock  be  act- 
ing merely  as  a  trustee  for  tbe  transferee.  Rept.  of  Atty.  Genl.  (1911)  695.  Trans- 
fers of  stock  to  voting  trustees  or  nominees  are  taxable.  Rept.  of  Atty.  Oenl. 
(1911)   616. 

Act  inapplicable  to  original  liinanoe. — Ch.  241  of  the  L.  of  1905,  as  amended 
by  ch.  414  of  the  L.  of  1906,  Imposing  a  tax  on  "sales  *  •  *  transfers  of  sharea 
of  certificates  of  stock  In  any  domestic  or  foreign  corporation"  does  not  impose 
a  tax  on  the  original  Issuance  ot  said  stock.  People  v.  Duffy-Mclnnerney  Co. 
(1907),  122  App.  Dlv.  336,  106  N.  Y.  Supp.  878,  affd.  (1908),  193  N.  Y.  836,  86  N.  E. 
1129. 

Failure  to  stamp  stock  as  required  by  this  section  does  not  render  tbe  transfer 
void,  although,  under  section  278.  no  action  can  be  maintained  thereon.  In  re 
WyUy  (1913).  210  Fed.  954;  Hall  v.  Davis  (1916),  96  Misc.  315,  169  N.  Y.  Supp. 
28;  Matter  of  Mills  (1916),  172  App.  Div.  530.  158  N.  Y.  Supp.  1100. 

Boope  of  KCtioni  270  and  878  ai  appylng  to  itook  of  domestic  oorporstloni. — 
While  section  276  of  the  Tax  Law,  as  amended  by  chapter  292  of  the  Laws  of 
1112,  requires  all  domestic  corporations,   wherever  their  transfer  agencl^   are 
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malntBlned,  tx>  keep  wlthtn  the  State  of  New  York  &  book  of  account,  traaafer 
ledger  or  register  In  wblcb  sball  be  set  down  tbe  data  tberein  provided  for,  a  tax 
is  Imposed  by  section  270  only  on  contracts  of  sale  or  tnuufer  made  or  In  whole 
or  In  part  effectuated  within  the  State  of  New  York,  and  a  contract  of  sale  or 
transfer  made  and  effectuated  withaut  the  State  ot  New  York  Is  not  rendered 
enbject  to  a  tax  merely  because  of  the  fact  that  a  record  of  the  transaction  Is 
made  within  tbe  State  ot  New  York  pursnant  to  the  command  of  section  276. 
Kept,  of  Atty.  Oenl.  (1913)  373. 

The  term  "transfer"  as  used  In  this  section  has  reference  to  a  transaction  between 
tlTlng  pajtiee  and  not  to  causes  of  devolution  of  title  by  death.  Rept  ot  Atty.  G«nl. 
(1911)   107;    (1912)  352. 

Application. — The  statute  relates  to  sales  or  transfers  of  shares  or  eertlBcates  of 
stock  in  "associations  and  companies"  as  well  as  in  corporations.  Hept.  of  Attj. 
Ctenl.   (1911)  692. 

No  tax  Is  Imposed  on  a  deposit  of  stock  as  collateral  security  to  a  loan  when  the 
title  to  the  stock  la  not  actually  transferred  on  the  books  of  the  corporation.  Tbe 
rule  Is  otherwise,  however.  It  by  reason  of  a  default  In  the  payment  ot  the  loan 
or  otherwise  the  transfer  ripens  Into  a  sale.    Rept.  of  Atty.  Oenl.   (1911)   577. 

While  tbe  transfer  of  stock  from  the  name  of  a  decedent  to  his  executor  or 
administrator  as  such  is  not  taxable,  the  subsequent  transfer  thereof  by  tbe 
executor  or  administrator  to  the  legatee  or  next  of  kin  falls  within  the  provisions 
of  this  section  of  the  Tax  Law  and  is  subject  to  the  payment  of  a  tax.  Rept.  of 
Atty.  Genl.   (1912)    211. 

While  the  Intent  and  purpose  of  the  Stock  Transfer  Tax  Law  Is  to  Impose  a  tax 
upon  transfers  of  the  stock  of  Joint  stock  associations  as  well  as  corporations,  it 
omits  to  provide  any  method  for  determining  the  amount  of  the  tax  in  the  case 
of  the  transfer  ot  stock  or  stock  certificates  which  have  no  face  value,  from  which 
it  follows  that  If  a  certificate  Is  Issued  by  a  joint  stock  association  for  no  face 
value,  the  statute  as  to  such  transfers  is  unworkable  and  inoperative,  Rept.  ot 
Atty.  Genl.  (1912)  525. 

Taxable  tranifets. — Where  stock  Is  Issued  pursuant  to  an  agreement  whereby 
the  subscriber  Is  on  certain  conditions  to  return  a  portion  thereof  to  the  treaanry 
of  the  company,  and  a  return  Is  made  accordingly,  the  latter  transfer  Is  taxable. 
Rept.  of  Atty.  Glenl.  (1911)  554. 

Surrenders  of  certificates  of  stock,  held  by  the  Standard  Oil  C!ompany,  to  Its 
various  subsidiary  corporations  and  the  Issuance  of  new  certificates  of  those  com- 
panies to  the  stockholders  of  tbe  Standard  Oil  Company  are  taxable  transfers. 
Rept.  of  Atty.  (3enL   (1912)   130. 

Where  a  corporation,  as  a  consideration  tor  the  sale  to  it  of  the  asseta  of  a 
second  corporation,  issuee  and  dellveni  certificates  of  its  capital  stock  to  and  In 
tbe  name  of  the  selling  corporation,  the  eubsequent  distribution  of  said  stock  by 
the  directors  of  the  latter  among  its  stockholders  according  to  their  respective 
holdings  in  said  corporation  constitutes  taxable  transfers.  Rept.  of  Atty.  Oenl. 
(1911)   697. 

Where  a  foreign  Insurance  company  has.  In  compliance  with  the  provisions  of 
section  27  of  tbe  Insurance  Law,  by  a  deed  ot  trust  transferred  to  certain  individual 
trustees  corporate  stock,  the  subseqaent  transfer  ot  said  stock  to  a  corporation 
substituted  as  trustee  In  place  of  such  individual  trustees  is  taxable.  Rept.  of  Atty. 
Oenl.  (1911)  576. 

Transfers  of  stock  to  or  from  "nominee"  are  taxable  under  the  law  as  amended 
by  Chapter  352  of  the  Laws  of  1911.  Deliveries  of  certificates  of  stock,  made 
against  receipt,  but  without  payment,  by  order  and  for  account  of  a  foreign  client 
are  taxable.    Rept.  ot  Atty.  Oenl.  (1911)  686. 

Transfers  ot  voting  trust  certiflcates  constitute  transfers  of  stock  within  the 
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ncufng  ot  tbe  Stock  Transfer  Tax  Law  and  accordingly  are  taxable.  Kept,  ot 
Att7.  Oenl.  (1911)  81S- 

The  traiuter  of  a  eubscrlptlon  certlllcate  tor  the  part-patd  Btock  of  a  corporation 
noatltutea  a  transfer  of  a  legal  Interest  In  the  stock  of  a  corporation,  and  accord- 
InglT  U  iuhject  to  the  payment  of  the  tax.    Rept.  of  Atty.  Oenl.  <1912)  207. 

A  truufer  of  stock  from  the  executors  under  a  will  to  themseUeS  as  trustees  Is 
touble,  tbe  executors  belnR  distinct  persons  in  the  eye  of  tbe  law  from  trusteee. 
RepL  of  Atty.  Oenl.  (1910)  HI. 

A  truufer  of  stock  to  certain  trustees  who  are  to  exercise  tbe  TOtlng  power  of 
Ottl  stock  for  eighteen  months  constitutes  a  delivery  or  transfer  of  stock  and  la 
taxable.    Rept.  of  Atty.  Genl.  (1910)  441. 

Trsmfer  of  preferred  shares  or  certificates  of  stock  of  a  domestic  corporation 
whan  payments  have  bean  made  and  credited  but  no  certificates  Issued,  Is  sub- 
ject to  tax,  and  tbe  amount  tbereof  should  be  based  upon  the  exact  amount  paid 
on  tlie  stock  which  may  be  regarded  as  tbe  face  ralue.  Rept.  of  Atty.  Genl.  (1910) 
iH. 

Tuatton  of  transfers  of  stock  on  the  reorganization  of  a  corporation.  Rept. 
of  Atty.  Genl.  (1910)  441. 

Transfer  of  stock  throi^h  power  of  substitution,  if  tbe  transaction  In  tact  con- 
stitutes a  transfer,  is  taxable.    Rept.  of  Atty.  Oenl.  (IftlO)  537. 

Transfer  of  shares  of  stock  under  a  TOtlng  trust  agreement  le  a  transfer  of  a 
beaeficlal  Interest  and  taxable.    Rept.  of  Atty.  Oenl.   (1911)  77. 

TraoBfer  of  stock  made  subsequent  to  June  2,  190S,  are  taxable  notwithstanding 
■n  agreement  to  transfer  the  same  made  prior  to  tbat  date.  Rept.  of  Atty.  OenL 
(1911)  224. 

Where  the  original  Issue  of  stock  la  made  to  a  hank  as  trustee  and  then  Issued 
by  tbe  bank  to  stockbolders,  tbe  transaction  is  subject  to  tax  when  transfer  is 
made  by  the  bank  to  tbe  stockholders,  provided  tbe  bank  was  an  actual  bolder  of 
the  stock.    Rept  of  Atty.  Oenl.  (1911)  146. 

Transfer  of  stock  from  bankers  to  stockholders  is  taxable,  where  It  Is  held  by  tbe 
bankers  pending  receipt  of  aubscriptions  from  stockholders  entitled  to  preference. 
lUfit.  of  Atty.  Oenl.  (1911)  378. 

Transfer  agencies  are  taxable.  Rept  of  Atty.  Oenl.  (1911)  227.  Exchange  of 
sharea  of  one  foreign  company  for  stock  in  another  foreign  company  made  within 
this  state  by  a  transfer  agent,  Is  taxable.    Rept.  of  Atty.  OenL,  Oct.  3,  1910. 

Transfers,  In  order  to  be  taxable,  do  not  necessarily  have  to  be  sales.  Rept.  ot 
Atty.  Genl.   (1911)  77,  78. 

Tbe  following  transfers  are  taxable:  Intermediate  transfer  to  committee  ap- 
pelated to  effect  sale;  Intermediate  transfer  to  trustee  tor  sale;  surrender  or  trans- 
fer of  stock  in  a  going  concern;  surrender  ot  stock  to  a  company  which  without 
dissolution  baa  sold  its  assets  to  another  company.  Rept  of  Atty.  Oenl.  (1911)  3S2. 
Where  before  dissolution  stockholders  turn  in  their  sbaree  to  a  corporation  that 
has  taken  over  tbe  old  company  the  transfer  Is  taxable,  but  not  so  where  surrender 
Is  made  after  dlesolutlon  of  the  old  company.    Rept.  of  Atty.  Genl.  (1911)  3S2. 

This  section  imposes  a  tax  npon  every  transfer  whether  intermediate  or  final. 
Rept.  ot  Atty.  Oenl.  (1909)  383. 

The  Legislature  In  the  enactment  ot  this  article  did  not  Intend  to  prescribe  a 
double  tax  in  a  case  wherein  only  one  change  ot  ownership  ot  the  Identical  shares  of 
stock  were  Involved,  It  sought  only  to  impose  a  single  tax  upon  one  sale,  or  agree- 
msot  to  Mil,  such  shares  of  stock.    Rept.  ot  Atty.  Genl.  (1909)  299. 

Where  a  corporation  affords  stockholders  the  opportunity  to  subscribe  for  stock 
ud  pay  for  the  same  in  Installments,  and  receipts  are  given  therefor,  such  receipts 
to  be  exchanged  for  certificates  ot  stock  when  tbe  final  installment  Is  paid,  such 
*v3aain  le  a  transfer  and  taxable.    Rept.  ot  Atty.  Genl.  (1910)  468. 
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ItLtermedUte  tr«iufen  la  oos>ieotlo&  with  mtigti  of  eorporatloiu  tuotble. — ^Wbere 
Id  proceedings  under  aectlone  T  et  teq.  of  the  BuBlneas  Corpor&Uoua  Law  for  ft 
merger  of  two  corporatlooB,  In  order  to  more  quickly  effect  the  a&me  a  plan  was 
derised  whereby  the  atockkolders  o(  the  conatltuent  companies  transferred  thrir 
ahares  to  certain  persona  acting  as  truatees,  who  In  turn  upon  the  completion  of 
the  merger  surrendered  aald  shares  In  Ilea  of  which  atock  of  the  merging  corpo- 
ration was  issued  to  them,  which  stock  was  In  turn  transferred  to  the  bolders  of 
the  stock  ot  the  merged  corporations  according  to  their  respectlre  Intereats.  the 
Intermediate  tranafera  to  and  from  the  trustees  are  taxable.  Rept.  of  Atty.  Qenl. 
(1913)    33S. 

Where  banking  corporations  are  merged  aa  provided  by  sections  36  et  teg.  ot  the 
Banking  Law,  atock  owned  by  the  merged  corporation,  transferred  by  the  merger 
'  to  the  merging  corporation.  Is  taxahle.    Opinion  of  Atty.  OenL  (1913)  21. 

Btooki  covered  by  mortgage  lained  to  teonre  bonds,  and  sold  on  foreclosure,  are 
subject  to  the  tax  imposed  by  this  section  on  the  tranefer  of  stocks.  Olynn  t. 
Conklln  (1908),  127  App.  DIt.  473,  111  N.  Y.  Hupp.  111. 

Certiflcatei  of  benefleial  Intereit  in  itook  held  by  tmst  company. — All  the  stock, 
conunon  and  preferred,  ot  a  domestic  corporation  organised  to  continue  the  bualness 
of  claimant,  a  copartnership,  was  Issued  to  It  In  exchange  for  Its  baslneea  and 
assets.  The  common  stock  was  issued  in  one  certlflcat«,  and  the  Arm  upon  a  aale 
ot  certain  abares  thereof  subject  to  certain  rights  of  repurchase  Issued  receipts  for 
the  purchase  price  which  provided  for  the  issuance  ot  trustees'  certificates  to  the 
holders.  Thereafter  and  with  the  consent  of  the  purchasers  ot  the  shares  already 
sold,  the  legal  title  to  all  the  common  stock  was  vested  In  a  trust  company  nnder 
an  agreement  by  which  tt  was  required  immediately  to  Issue  to  said  purchasers 
and  to  the  firm,  as  owner  of  the  remaining  shares,  certlflcates  of  Interest,  all  bene- 
ficial ownership  of  said  shares.  Including  the  right  to  TOte  thereon,  being  reserved 
to  the  holders  of  the  certificates  of  interest.  The  firm  eurrendered  the  certificate 
of  the  common  stock  to  the  corporation  and  a  new  certificate  was  Issued  to  the  tmat 
company  which  forthwith  issued  certificates  of  interest  back  to  the  owners.  It  waa 
held  that  the  transfer  of  the  certificate  was  taxable  under  this  section.  Bonbrisht 
A  Co.  V.  State  (1915),  166  App.  Dlv.  640,  151  N.  Y.  Supp.  36. 

Sale  by  receiver  in  mpplementary  prooeedlngs. — A  tax  is  payable  on  a  sale  within 
the  State  of  New  York  by  a  receiver  in  proceedings  supplementary  to  execution 
of  the  atock  held  by  the  Judgment  debtor  In  a  corporation,  whether  domestic  or 
foreign.    Rept.  ot  Atty.  Qenl.  (1913)  168. 

Taxei  payable  under  plan  and  agreement  for  readjnitment  ot  the  debt  of  railroad 
eompany. — Under  the  provisions  of  the  plan  and  agreement  for  the  readjustment 
of  the  debt  ot  a  railroad  company  a  stock  transfer  tax  Is  payable  (1)  at  the  time 
of  the  deposit  ot  the  stock  or  voting  trust  certificates,  as  the  case  may  be,  with 
the  depositary,  (2)  at  the  time  when  the  certlflcates  so  deposited  ore  taken  from 
the  depositary  by  voting  trustees  appointed  by  the  readjustment  managers  and 
(3)  at  the  time  when  any  deposit  of  stock  Is  forfeited  to  or  sold  by  the  readjuat- 
ment  managers  on  the  tatlure  ot  the  depositor  to  pay  the  assessment  against  his 
stock  provided  for  by  the  plan.    Rept.  of  Atty.  Genl.    (L913)   133. 

Toting  tniit. — Where  upon  the  expiration  of  a  voting  trust.  In  accordance  with 
its  terms,  the  holders  of  voting  trust  certificates  surrender  the  same  to  the  deposi- 
tary, and  the  voting  trustees  endorse  and  transfer  to  the  parties  entitled  thereto 
the  certificates  of  stock  Issued  to  them  by  the  corporation,  stamps  should  be  affixed 
to  the  certificates  Issued  by  the  corporation  to  the  voting  trustees  and  surrendered 
as  aforesaid  rather  than  to  the  surrendered  voting  trust  certificates.  Rept  of  Atty. 
Genl.    (1913)    106. 

Plaintiff,  a  corporation,  purchased  certain  assets  of  tour  corporations,  each  ot 
which  was  entitled  to  a  designated  number  of  shares  of  the  capital  stock  of  tbe 
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pUtatlS  as  a  caDslderatlon  [or  the  sale.  A  voting  trust  agreement  was  entered 
Into  which  provided  that  a  tmst  company  as  voting  trustee  should  hold  and  vote 
for  a  dMlgnatad  pwlod  the  [uU  number  of  the  shares  of  stock  to  which  the  four 
MiporatloBs  were  so  entitled  and  a  certificate  tor  such  shares  was,  upon  the 
nqnest  ol  the  corporations.  Issued  b7  the  plaintiff  to  the  trust  company,  wblch 
tbiu  became  the  record  owner  ot  the  shares  for  voting  purposes.  At  the  request 
oI  these  corporations  the  trnst  compaoT  Issued  to  each  ol  their  stockholders  a 
certificate  that  he,  the  stockholder,  was  the  owner  of  a  designated  number  of 
ihuM  of  the  capital  stock  of  the  plalntltT  deposited  with  and  to  be  held  by  the 
tnut  company  under  the  agreement  as  voting  trustee.  It  was  held,  that  the  cer- 
tUlcatet  of  the  trust  company  were  taxable  under  the  statute.  U.  S.  Radiator  Co. 
T.  9Ute  (1913),  208  N.  Y.  144,  101  N.  B.  783.  4fl  L.  R.  A.  <N.  S.)  eSB,  offg.  (1912), 
IGl  App.  Div.  367,  135  N.  Y.  Snpp.  981. 

Insifer  tax  upon  sharoi  of  a  ]olat  stock  aHoclation  owned  by  a  non-reildent. — 
When  a  resident  ot  New  Jersey  dies  owning  shares  of  a  Joint  stock  association 
hsTlng  Its  principal  place  of  business  In  the  city  of  New  York,  the  shares  represent 
property  within  this  state  and  are  subject  to  a  transfer  tax  upon  that  proportion 
of  their  value  which  the  property  within  the  state  bore  to  the  entire  property  of 
the  association  at  the  Ume  of  the  owner's  death.  Matter  of  Willmer  (1912),  168 
App.  Dlv.  804,  138  N.  Y.  Supp.  649. 

Truufer  tax  on  bust  oeitUloatei  isined  by  voting  trustee. — A  domestic  corpo- 
ration purchased  certain  property  and  aasots  of  four  corporations,  for  which  It 
owed  the  vendor  corporations  In  spedfled  proportions  Ue  total  capital  stock.  An 
agreement  was  made  by  the  vendor  corporations  with  a  trust  company  to  hold  the 
stock  as  voting  trustee.  The  stock  was  Issued  to  the  vendor  corporations  and 
transferred  by  thmn  to  the  trust  company  as  voting  trustee,  and  the  trust  com- 
WiT  Issued  trust  certificates  to  the  Individual  stockholders.  The  plan  was  to 
be  consummated  at  the  end  of  Ave  years  by  the  surrender  of  the  trust  certlflcates 
■Qd  the  Issuance  to  each  holder  thereof  of  the  number  of  shares  of  the  capital 
■tock  of  the  corporation  to  which  hla  certlBcates  entitled  him.  It  was  held,  that 
^e  tmst  certificates,  representing  holdings  In  a  new  corporation,  and  entitling  the 
'■"Ider  thereof  to  stock  therein,  and  In  express  terms  providing  for  the  future 
'''■'Uler  of  stock,  were  taxable.  United  States  Radiator  Corporation  v.  State 
0S12),  161  App.  Div.  367,  136  N.  Y.  Supp.  981,  affd.  (1913),  208  N.  Y.  144,  101 
"■  B-  783,  46  L.  H.  A.  (N.  S.)  686. 
'""-taxable  transfers. — Surrender  of  stock  by  reason  of  merger  agreement  la 
*"'  a  taxable  transfer,  Hept.  of  Atty.  Qenl.  (1910)  526. 
fpon   the  merger  of  two  corporations,  the  surrender  of  stock  by  the  original 

^wfcioiders  to  the  merged  corporation  In  return  for  stock  In  the  latter  is  not 

^ble  BS  a  transfer.    Rapt,  of  Atty.  Genl.  (1911)  380. 

jij  T^^^fer  of  stock  of  a  dissolved  corporation  through  trustees  to  Individual  stock- 
^*^.  Is  not  a  taxable  transfer.    Kept  of  Atty.  (Jen!.,  Oct.  1,  1910. 


jgj  ^***a(er  to  or  from  voting  trustees  is  not  taxable.    Rept.  of  Atty.  Clenl.  (1911) 

tf^^.     **»fer  of  shares  of  stock  from  one  shareholder  to  another  through  voting 
*1U»^^^'  ^°^  °**'  constitute  a  taxable  transfer.    Rept.  of  Atty.  (3enl.  (1910>  641, 

g^*"«».wlng  opinion  of  Feb.  8,  1910. 
,hu-,  '^^  dividend  la  an  original  Issue  of  stock  and  accordingly  not  subject  to  the 
^T^    t*i.    Rept  of  Atty.  Genl.  (1910)  519. 

n^in  ^    »ubstltutlon  of  a  mere  trustee  of  a  naked  trust,  where  the  trustee  has  no 

*^fclp  whatever  in  the  stock  transferred,  does  not  constitute  a  taxable  trans- 

'       *t«pt.  of  Atty.  Oenl.  (1911)  226. 

^^*»"  corporations  turned  over  all  their  stock  to  fifth  In  return  for  issuance  of 

«"*«-     Theas  corporationa  directed  new  corporaUon  to  Issue  stock  dtrecUy  to  a 
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trustee.  The  trustee  Issued  Its  certificates  to  the  Btockholdera  In  the  fonr  original 
corporations.  The  Issue  of  stock  made  by  the  new  corporation  Is  not  taxable, 
being  an  original  issue,  but  the  Issuance  of  the  trustee's  certificates  conntltutes 
such  a  transfer  of  beneficial  interest  as  to  be  taxable.  RepL  of  Atty.  Qenl.  (1910) 
619. 

Where  on  the  death  ol  one  of  several  testamentary  trustees  holding  stock  as 
such,  the  certificate  Is  surrendered  and  Issued  to  or  In  the  name  of  the  Burrivora 
or  a  substituted  trustee  appointed  pursuant  to  the  provlBlons  of  the  will,  the 
transaction  Is  not  a  transfer  and- is  not  subject  to  &  Ux.  RepL  of  At^.  OenL 
(1912)  352. 

If  the  transfer  In  ownership  of  certain  stock  occurred  before  this  act  went  into 
effect  the  subsequent  consummation  of  said  transfer  of  stock  on  the  books  of  th« 
corporation  Is  not  taxable.    Rept.  of  Atty.  Genl.   (1910)   444. 

Stock  transferred  from  a  firm  to  Its  successors,  being  simply  a  transfer  in 
beneficial  ownership  Is  not  as  such  subject  to  a  tax.  Rept.  of  Atty.  Q«nL  (1910) 
456. 

The  issuance  of  stock  after  an  Increase  of  capital  stock  has  been  provided  for 
constitutes  an  original  Issue  of  stock  to  which  the  Transfer  Tax  Law  Is  Inapplica- 
ble.    Rept  of  Atty.  Oeul.  (190S),  529. 

Certificates  representing  beneficial  interests  only  under  terms  of  a  trust  mortgage 
are  not  "shares  or  certificates  ot  stock"  and  therefore  transfers  or  deliveries 
thereof  are  not  taxable.    Rept.  of  Atty.  (Jenl.  (1910)  439. 

Deposit  of  stock  certificates  as  collateral  security  la  not  taxable.  Wing  v.  Smith 
(1916),  173  App.  Div.  57,  169  N.  Y.  Supp.  454;  Hall  V.  DavU  (1916),  95  Misc.  315,  159 
N.  Y.  Supp.  26. 

Transfer  to  nbitittited  trustee  under  a  will. — Where  one  or  more  or  all  ot  th« 
trustees  named  In  a  will  and  who,  as  such,  hold  title  to  stock,  either  die  or  resign 
and  a  successor  is  appointed  In  accordance  with  the  proriaions  of  the  will,  the 
title  to  the  trust  property,  including  the  said  stock,  passes  to  and  vests  In  the  sub- 
stituted trustee,  alone  or  Jointly  with  his  cotrustee,  If  any,  not  by  virtue  of  any 
sale  or  transfer  within  the  meaning  of  section  270  of  the  Tax  law,  but  by  oper- 
ation of  law,  and  so  no  transfer  tax  Is  payable.  The  certificate  of  stock  transfers 
nothing  to  the  substituted  trustee  but  Is  merely  evidence  of  the  right  and  title 
thus  acquired:  and  the  surrender  of  the  old  and  Issuance  of  the  new  certificate  la 
the  names  of  the  new  trustees  or  substituted  trustee  does  not  alter  the  legal  effect 
of  the  transaction  or  require  the  payment  of  a  tax.  Rept.  of  Atty.  Oenl.  <1914> 
346. 

The  tranafer  of  a  oertlfioate  of  mbioriptloB  to  additional  corporate  stock  to  be 
paid  for  In  Installments,  and  subject  to  forfeiture  for  non-payment,  upon  the  pay- 
ment of  all  of  which  the  certificate  of  stock  Is  to  be  Issued,  and  under  which  the 
holder  receives  interest  upon  the  moneys  actually  paid,  but  is  not  entitled  to  vote 
as  a  stockholder  or  participate  In  dividends,  is  not  a  transfer  of  stock  taxable 
under  this  section.  Sohmer  v.  Hebden  (1915).  165  App.  DIv.  863,  161  N.  Y. 
Supp.  346.  revd.  (1916),  216  N.  Y.  728,  111  N.  E.  1100. 

Claim  for  tranifer  Btampi  erroneongly  afflxed  to  certain  shares  of  stock  and  trust 
certificates,  allowed.    Atty.  Oenl.  Opln.  (1916),  4  State  Dep.  Rep.  273. 

A  eompromlie  of  olalnti  for  stock  transfer  taxes  cannot  be  made  by  the  Comp- 
troller.   Rept.  of  Atty.  Genl.  (1911)  583. 

Section  otted.— People  ex  rel.  Phillips  v.  Raynea  (1910).  136  App.  Div.  417,  120 
N.  Y.  Supp.  1063.  affd.  (1910).  198  N.  Y.  539.  92  K.  B.  1097. 

§  271.  Stompi,  how  prepared  and  <old. — Adhesive  stamps  for  the  pur- 
pose of  paying  the  state  tax  provided  for  by  this  article  shall  be  prepared 
by  the  state  comptroller,  in  such-  form,  and  of  such  denominations  and  in 
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9tvb  quantities  as  he  may  from  time  to  time  prescribe,  and  shall  be  sold 
l>y  him  to  the  person  or  persons  desiring  to  purchase  the  same ;  be  shall 
■oake  provision  for  the  sale  of  such  stamps  by  such  persons,  in  such  place 
>ih1  at  such  times  as  in  his  judgment  he  may  deem  necessary. 

He  may  from  time  to  time  and  as  often  as  he  deems  advisable  provide 

'or  the  issuance  and  exclusive  use  of  stamps  of  a  new  design  and  forbid 

^^  use  of  stamps  of  any  other  design.     In  order  to  effect  such  a  change 

""^  to  discontinue  the  use  of  stamps  of  a  former  design  he  shall  publish  or 

"se  to  be  published  once  in  each  week  for  each  of  three  months  immedi- 

T^}y  preceding  the  time  for  taking  effect  of  such  change,  in  one  or  more 

.^   y  newspapers  published  in  each  of  the  first  and  second  class  cities  of 

.        ^t&te,  a  notice  to  the  effect  that  after  a  certain  day,  which  shall  be  at 

J^^  three  months  after  the  first  publication  of  said  notice,  none  other  than 

^^^^w  issue  or  design  of  stamps  shall  be  accepted  or  made  use  of  in  pay- 

^   of  the  tax  provided  for  by  this  article.     After  such  date  it  shall  be 

"^^IVwful  for  any  person  to  m^e  use  of  any  other  than  the  new  issue  or 

design  of  stamps  in  payment  of  such  tax.    Any  person  violating  any  of 

the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 

Any  person  lawfully  in  possession  of  unused  stamps  of  an  old  or  super- 
seded issue  or  design  may,  within  ninety  days  from  the  time  wl>en  such 
ctkange  becomes  effective  as  aforesaid,  surrender  the  same  to  the  comp- 
troller together  with  a  sworn  statement  setting  forth  the  name  and  address 
of  the  owner  and  party  surrendering  said  stamps,  how,  when  and  from 
whom  the  same  were  acquired  and  such  other  pertinent  information  as  the 
comptroller  may  require;  whereupon  the  comptroller  shall  redeem  such 
unused  and  surrendered  stamps  by  exchanging  therefor  stamps  of  a  like 
denomination  {ft  the  new  issue  or  design.     Failure  or  refusal  of  the  comp- 
troller to  redeem  the  same  by  such  an  exchange  may  be  forced  by  manda- 
mus.   (Amerided  by  L.  1913,  cfc.  811.) 
Bonrce.— Former  Tax  L.  {!•,  1896,  ch.  908)  i  316,  as  added  by  L,  1895,  ch.  341. 
The  amendment  of  1S13  added  all  ot  the  section  alter  flrat  sentence. 
ToTtrlns  itate  ftampi,  a  misdemeanor,  Penal  Law,  |  892. 

Defective  and  obiolet«  itampi. — ^The  Comptroller  may  make  a  ruling  that  stamps 
at  a  delectWe  and  obsoleU  tSBue  shall  not  be  accepted  In  payment  of  the  tax  UDon 
Iramfera  of  stock  after  a  fixed  date.  But  be  bas  no  authority  to  redeem  unused 
stampa  ot  a  former  Issue  or  to  exchange  new  stamps  therefor.  Claims  for  redemp- 
tion of  stamps  may  be  presented  to  the  Leglelature  or  to  the  Court  of  Claims.  Rept. 
ot  Atty.  Genl.    <1909)    3S8. 

\  271-ft.  Sale  of  stamps. — ^No  person,  firm,  company,  association  or  cor- 
poration other  than  a  corporation  organized  under  the  banking  law  of  this 
state  or  under  the  national  bank  act  of  the  United  States,  or  a  duly  au- 
thorized agent  of  the  comptroller,  shall  sell  or  expose  for  sale,  traffic  in, 
t'sde,  barter  or  exchange  any  stamp  issued  pursuant  to  this  article,  and 
purchased  or  acquired  by  him  after  the  time  when  this  section  as  hereby 
amended  takes  effect,  without  first  obtaining  from  the  comptroller  his 
written  consent  to  sell,  traffic  in,  trade,  barter  or  exchange  such  stamps, 
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except  that  in  connection  with  a  sale  of  or  e^eement  to  sell  stock  a  broker 
or  agent  of  the  principal  making  such  sale  or  agreement  to  aeU  ma;  'sup- 
ply and  a£Bz  the  stamp  or  stamps  required  by  this  article.  No  person 
shall  sell  or  expose  for  sale  any  stamp  so  purchased  or  acquired  for  a 
sum  less  than  the  face  value  thereof  without  the  written  consent  of  the 
comptroller.  Any  person  lawfully  in  possession  of  unused  stamps  may  re- 
quest the  comptroller  for  his  consent  to  sell  or  dispose  of  the  same.  He 
shall  present  to  the  comptroller,  if  so  required,  a  sworn  statement  setting 
forth  the  name  and  address  of  the  owner  and  the  party  desiring  to  sell 
or  dispose  of  said  stamps,  how,  when  and  from  whom  the  same  were  ac- 
quired and  the  name  and  address  of  the  person  or  persons  to  whom  it  is 
proposed  to  sell  or  dispose  of  the  same,  and  such  other  pertinent  and 
relevant  information  as  the  comptroller  may  require.  Thereupon  the 
comptroller  may  give  his  written  consent  to  sell  the  same.  Upon  the  fail- 
ure or  refusal  of  the  comptroller  to  give  such  consent  the  same  may  be 
enforced  by  mandamus.  Any  person  violating  any  of  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punishable  by  a  fine  of  not  less  than  five  hundred  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  for  not  more  than  six  months, 
or  by  boUi  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
(Added  by  L.  1911,  ch.  12,  and  amended  by  L.  1913,  ch.  811,  and  L.  1916, 
eft.  552.) 

ConitltiitlDaalltT. — This  section,  provldlns  that  no  penon,  etc.,  "Bhall  sell  or 
expose  for  sate  any  etaiiip  Issued  punuant  to  this  article,  without  flrat  obtaining 
tram  the  Comptroller  his  writtsn  consent,"  and  making  a  violation  of  the  provisloa 
a  misdemeanor,  applies  only  to  the  sale  of  stamps  purchased  after  said  aectloa 
went  Into  effect.  It  Is  not  unconstitutional  on  the  ground  tbat  It  deprives  a  pur- 
chaser of  stamps  of  his  property  therein  without  due  process  of  law.  It  teeutt, 
tbat  said  section  Is  not  unconstitutional  even  though  ft  be  held  to  apply  to  stamps 
Issued  before  It  took  effect.  The  statute  limits  the  Interest  of  a  purchaser  In 
stamps  BO  that  they  do  not  become  "property"  within  the  meaning  of  the  Consti- 
tution. People  es  rel.  Isaacs  t.  Moran  (1912),  IBO  App.  Dlv.  228,  134  N.  T,  Snpp. 
931,  revd.  (1912),  206  N.  Y.  670.  99  N.  B.  1116. 

§  272.  Penalty  for  failure  to  pay  tax, — ^Any  person  or  persons  liable  to 
pay  the  tax  by  this  article  imposed,  and  any  one  who  acts  in  the  matter  as 
agent  or  broker  for  such  person  or  persons,  who  shall  make  any  sale,  trans- 
fer or  delivery  of  shares  or  certificates  of  stock,  without  payii^  the  tax 
by  this  article  imposed,  and  any  person  who  shall  in  pursuance  of  any  sale, 
transfer  or  agreement,  deliver  any  stock  or  evidence  of  the  sale  or  transfer 
of  or  agreement  to  eeU  any  stock,  or  bill  or  memorandum  thereof,  or  who 
shall  transfer  or  cause  the  same  to  he  transferred  upon  the  books  or  records 
of  the  association,  company  or  corporation,  and  any  association,  company 
or  corporation  whose  stock  is  sold  or  transferred,  which  shall  transfer  or 
cause  the  same  to  be  transferred  upon  its  books,  without  having  the  stamps 
provided  for  in  this  article  affixed  thereto,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  pay  a  fine  of  not  less  than  five 
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hundred  nor  more  than  one  thousand  dollars,  or  be  imprieoaed  for  not 
more  than  six  months  or  by  botii  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  conrt.     {Amended  by  L.  1911,  ck.  352,  imd  L.  1912,  ch.  292.) 

SooTM.— Former  Tax  L.  (L.  1896,  ch.  SOS)  |  317,  as  added  by  L.  IBOE,  ch.  241, 
uid  ameiid«d  bj  L.  1906,  ch.  414. 

I«IUbk  stampi  wltliont  content  of  OomptroUeri  defenie. — It  la  no  defenae  to  one 
dmi^ed  wltb  selKng  stamps,  Issued  pursuant  to  this  section,  as  ameaded  In  1911, 
wltbout  the  consent  of  the  State  Comptroller,  that  when  said  amendment  took 
effect  he  hod  In  poesesalon  aboat  |1,000  vorth  of  stamps  which  be  had  purchased 
ander  the  original  statute  which  did  not  require  that  the  seller  of  stamps  should 
flTBt  obtain  the  written  consent  of  the  State  Comptroller.  People  ex  rel.  Isaacs  t. 
Uonn  (1911),  74  Misc.  491,  132  N.  T.  Supp.  535,  affd.  (1912),  150  App.  DIt.  226, 
mV.  Y.  Snpp.  931,  rerd.  (1912),  206  N.  T.  670,  99  N.  B.  1115. 

Psllue  to  aOx  stanpi. — A  transfer  agent  of  a  corporation  who  deliberately 
neglects  to  require  the  afflxing  of  stamps,  subjects  himself  not  only  to  a  civil  pen- 
alty, but  also  to  prosecution  tor  a  misdemeanor.    Kept  of  Atty.  Qenl.  (1910)  4S9. 

A  brokerage  Brm  which  delivera  a  memorandum  Of  sale  of  stock  with  cancelled 
■lamps  alflxed  thereto  by  employees  whose  acts  are  unknown  to  said  firm,  ts  liable 
for  the  penalty  provided  by  statute.    Kept  of  Atty.  Oenl.  (1910)  489. 

Transfer  agent  of  the  U.  S.  Steel  Corporation  mnat  require  tax  due  on  transfer 
to  be  paid  before  transfer  Is  made.    Rapt,  of  Atty.  Oenl.  (1910)  627. 

A  rift  of  secaritlci  by  a  father  to  a  ohUd,  non  tut  }uri»  Imposes  no  duty  on  her 
to  affli  a  transfer  stamp.  Ambrosias  t.  Ambroeius  (1915),  167  App.  Dlv.  244,  162 
N.  T.  Snpp.  562. 

§  273.  CancelinfT  ttampi;  penalty  for  failure, — In  ever;  case  where  an 
adhesive  stamp  shall  be  used  to  denote  the  payment  of  the  tax  provided 
by  this  article,  the  person  using  or  affixing  the  same  shall  write  or  stamp 
therespoD  the  initials  of  his  name  and  the  date  upon  which  the  same  shall 
be  attached  or  used,  and  shall  cut  or  perforate  the  stamp  in  a  substantial 
manner,  so  that  such  stamp  cannot  be  again  used;  and  if  any  person 
makes  use  of  an  adhesive  stamp  to  denote  the  payment  of  the  tax  imposed 
by  this  article,  without  so  effectually  canceling  the  same,  such  person  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
pay  a  fine  of  not  less  than  two  hundred  nor  more  than  five  hundred  dollars 
or  be  imprisoned  for  not  less  than  six  months,  or  both,  in  the  discretion  of 
the  court.  (Amended  by  L.  1911,  ch.  352.) 
>«iir«e.— Former  Tax  K  (L.  1S96,  ch.  908)  |  318,  as  added  by  K  1906,  ch.  241. 

§  274.  Coutnuiti  for  din;  expenm,  how  paid. — The  state  comptroller  is 
hereby  directed  to  make,  enter  into  and  execute  for  and  in  behalf  of  the 
state  such  contract  or  contracts  for  dies,  plates  and  printing  necessary  for 
the  manufacture  of  the  stamps  provided  for  by  this  article,  and  provide 
BQch  stationery  and  clerk  hire  tc^tber  with  such  books  and  blanks  as  in 
his  discretion  may  be  necessary  for  putting  into  operation  the  provisions  of 
this  article ;  he  shall  be  the  custodian  of  all  stamps,  dies,  plates  or  other 
material  or  thing  furnished  by  him  and  used  in  the  manufacture  of  such 
rtate  tax  stamps,  and  all  expenses  incurred  by  him  and  under  his  direction 
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in  carrying  oat  the  provisions  of  this  article  shall  be  paid  to  him  by  the 
state  treasurer  from  any  moneys  appropriated  for  such  purpose. 
Source.— Former  Tax  L.  (L.  1898,  ch.  90S)  i  319.  as  added  by  L.  1905,  ch.  241. 

§  27S.  ZllegBl  nae  of  itamps;  penalty, — Any  person  who  shall  willfully 
remove  or  alter  or  knowingly  permit  to  be  removed  or  altered  the  canceling 
or  defacing  marks  of  any  stamp  provided  for  by  this  article  with  intent  to 
use  such  stamp,  or  who  shall  knowingly  or  willfully  buy,  prepare  for  use, 
use,  have  in  his  possession  or  suffer  to  be  used  any  washed,  restored  or  coun- 
terfeit stamp,  and  any  person  who  shall  intentionally  remove  or  cause 
to  be  removed  or  knowingty  permit  to  be  removed  any  stamp,  affixed  pur- 
suant to  the  requirements  of  this  article,  shall  be  guilty  of  a  misdemeanor 
and  on  conviction  thereof  shall  be  liable  to  a  fine  of  not  less  than  five  hun- 
dred nor  more  than  one  thousand  dollars,  or  be  imprisoned  for  not  more 
than  one  year,  or  by  both'  such  fine  and  imprisonment,  at  the  discretion 
of  the  court.  (Amended  by  L.  1911,  eh.  12,  and  L.  1912,  ch.  292.) 
BonrM.— 'Former  Tu  L.  (L.  1896,  eta.  908)  |  320,  as  added  by  L.  1906,  ch.  241. 

§  27fi-a.  SegiatTBtion;  penalty  for  failure. — Every  person,  firm,  com- 
pany, association  or  corporation  engaged  in  whole  or  in  part  in  the  making 
or  negotiating  of  sales,  agreements  to  sell,  deliveries  or  transfers  of  shares 
or  certificates  of  stock,  or  condncting  or  transacting  a  stock  brokerage 
business,  aud  every  stock  association,  company  or  corporation  which  shall 
maintain  a  principal  office  or  place  of  business  within  the  state  or  which 
shall  keep  or  cause  to  be  kept  within  the  state  of  New  York  a  place  for  the 
sale,  transfer  or  delivery  of  its  stock,  shall  within  ten  days  after  the 
'  amendment  to  this  section  shall  take  effect  if  such  a  certificate  shall  not 
have  been  theretofore  filed,  or  if  at  the  time  this  act  shall  take  effect,  not 
ei^aged  in  such  business  or  maintaining  such  principal  office  or  place  of 
business  or  such  a  place  for  the  sale  or  transfer  of  its  stock,  within  ten 
days  after  engaging  in  such  business  or  after  establishing  such  principal 
office  or  place  of  business  or  such  a  place  for  the  sale  or  transfer  of  its 
stock,  as  the  case  may  be,  file  in  the  office  of  the  comptroller  a  certificate 
Betting  forth  the  name  under  which  such  business  is,  or  is  to  be,  conducted 
or  transacted,  and  the  true  or  real  full  name  or  names  of  the  person  or 
persons  conducting  or  transacting  the  same,  with  the  postoffice  address  or 
addresses  of  said  person  or  persons,  unless  the  party  so  certifying  be  a 
corporation,  in  which  event  it  shall  set  forth  its  said  principal  office  or 
place  of  business  and  when  and  where  incorporated.  Said  certificate  shall 
be  executed  and  duly  acknowledged  by  the  person  or  persons  so  conducting 
or  intending  to  conduct  said  business  or  by  the  president  or  secretary  of 
the  corporation  as  the  case  may  be. 

In  the  event  of  a  change  in  the  persons  composing  such  firm,  company 
or  association  or  of  the  address  of  any  such  person,  firm,  company,  associa- 
tion or  corporation,  or  termination  of  snch  business  or  relationship,  a  like 
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eeitifieate  setting  forth  the  facts  with  respect  to  such  change  or  termination 
shall  within  ten  days  thereafter  be  filed  in  the  office  of  the  comptroller. 

Any  snch  person,  firm,  company,  association  or  corporation  who  shall 
ful  to  comply  with  the  provisions  of  this  section  shall  be  guilty  of  a  mis- 
demeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  five  hundred  dollars  or  be  imprisoned 
for  Dot  more  than  six  months  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court.  (Added  by  L.  1913,  cA.  779,  and  amended  hy 
L.  1914,  cA.  206.) 

Tbe  latent  of  Motion  S7B-a  la  to  require  every  domestic  stock  corporation  and 
cmr  lorelKO  stock  corporation  doing  business  In  this  State,  irhlcti  maintains  a 
trmster  offlcs  or  rCKular  place,  aside  from  its  principal  offlce  or  place  of  business. 
Cor  the  sale,  transfer  or  delivery  of  its  stock,  to  file  wltk  the  Gomptrollsr  tbe 
eertlBcate  tbereln  provided  for,  the  purpose  of  tbe  enactment  beinc  to  afford  tbe 
Comptroller  a  practical  means  of  ascertaining  from  time  to  time  wbat,  If  any, 
tsisUe  transfers  of  Its  stock  bave  been  made.  It  bas  no  application  to  tbe  ordl- 
narj  gmoll  business  corporation,  tbe  stock  of  whicb  Is  not  listed  or  upon  the 
market  for  sale,  and  which  maintains  no  place,  aside  from  Its  principal  office  or 
plice  of  buBineas,  for  the  sale,  transfer  or  delivery  of  Its  stock.  Within  such 
UmltB  it  applies  to  all  stock  corporations.  Joint  stock  associations  and  other  so- 
■odstlons  and  companies  which  Issue  shares  or  certificates  of  stock  or  other 
sTldences  of  tbe  amount  of  the  Interest  of  tbe  respective  parties  in  tbe  Joint 
udertskliiK.  by  whatever  name  such  evidences  mar  be  known,  but  It  does  not 
■pply  to  the  ordinary  copartnerablp.    Rept  of  Atty.  Genl.  (1913)  469. 

§  876.  Power  of  state  comptroller, — Every  person,  firm,  company,  as- 
BocistioQ  or  corporation,  engaged  in  whole  or  in  part  in  the  making  or 
negotiating  of  sales,  agreements  to  sell,  deliveries  or  transfers  of  shares 
or  certificates  of  stock,  or  conducting  or  transacting  a  brokerage  business, 
diall  keep  or  cause  to  be  kept  at  some  accessible  place  within  the  state  of 
New  York,  a  just  and  true  book  of  account,  in  such  form  as  may  be  pre- 
scribed by  the  comptroller,  wherein  shall  be  plainly  and  legibly  recorded  in 
wparate  columns,  the  date  of  making  every  sale,  agreement  to  sell,  delivery 
or  transfer  of  shares  or  certificates  of  stock,  the  name  of  the  stock  and 
the  number  of  shares  thereof,  the  face  value  of  the  stock,  the  name  of  the 
seller  or  transferrer,  the  name  of  the  purchaser  or  transferee  and  the  num- 
ber and  face  value  of  the  adhesive  stamps  affixed  and  the  identifying  num- 
ber of  the  bill  or  memorandum  of  sale  used  as  provided  for  by  section  two 
hnndred  and  seventy  of  this  chapter. 

Eveiy  association,  company  or  corporation  shall  keep  or  cause  to  be 
kept  at  some  accessible  place  within  the  state  of  New  York,  a  stock  certifi- 
eate  book  and  a  just  and  true  book  of  account,  transfer  ledger  or  register, 
in  such  form  as  may  be  prescribed  by  the  comptroller,  wherein  shall  be 
ptunly  and  legibly  recorded  in  separate  columns  the  date  of  making  every 
transfer  of  stock,  the  name  of  the  stock  and  \h.e  number  of  shares  thereof, 
the  serial  number  of  each  surrendered  certificate,  the  name  of  the  party 
surrendering  such  certificate,  the  serial  number  of  the  certificate  issued 
in  eicbange  therefor,  the  number  of  shares  covered  by  said  certificate,  the 
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name  of  the  party  to  whom  said  certificate  was  issued  and  evidence  of  the 
payment  of  the  tax  provided  for  by  section  two  hnndred  and  seventy  of 
this  chapter,  which  evidence,  however,  shall  be  provided  in  one  of  the 
following  manners  and  not  otherwise,  to  wit : 

(a)  By  attaching  to  the  stock  certificate  snrrendered  for  transfer,  the 
stamps  required  for  such  transfer,  or 

(b)  If  the  stamps  are  not  attached  to  the  certificate,  but  are  attached 
to  the  bill  or  memorandum  of  sales  effecting  or  evidencing  the  transfer 
of  such  certificate,  by  attaching  to  said  certificate  the  said  bill  or  mem- 
orandum of  sale  with  stamps  attached,  or 

(c)  If  the  stamps  covering  the  transfer  are  attached  to  a  bill  or  mem- 
orandum effecting  a  transfer  of  one  or  more  certificates  or  to  one  or  more 
certificates  included  in  said  transfer,  a  notation  must  be  made  upon  such 
certificates,  bill  or  memorandum,  as  the  case  may  be,  clearly  specifying 
and  identifying  the  certificate  or  certificates  of  stock  to  the  sale  or  trans- 
fer of  which  the  said  stamps  apply,  or 

(d)  If  the  bill  or  memorandum  bearing  such  stamps  is  not  attached  to 
the  surrendered  certificate  or  certificates  to  which  it  applies,  a  notation 
must  be  made  upon  such  bill  or  memorandum  stating  the  serial  number 
or  numbers  of  the  certificate  to  which  said  bill  or  memorandum  applies, 
as  provided  by  section  two  hundred  and  seventy  of  this  chapter.  It  shall 
also  retain  and  keep  all  surrendered  or  canceled  shares  or  certificates  of 
its  stock  and  all  memoranda  relating  to  the  sale  or  transfer  of  any  thereof. 
All  such  books  of  account,  transfer  ledgers,  registers  and  stock  certificate 
books,  shall  be  retained  and  kept  as  aforesaid  for  a  period  of  at  least 
two  years  subsequent  to  the  date  of  the  last  entry  made  therein  as  herein 
required ;  and  all  such  surrendered  or  canceled  shares  or  certificates  of  stock 
and  memoranda  relating  to  the  sale  or  transfer  of  stock,  shall  be  retained 
and  kept  for  a  period  of  at  least  two  years  from  the  date  of  the  delivery 
thereof.  For  the  purpose  of  ascertaining  whether  the  tax  imposed  by  this 
article  has  been  paid,  all  such  books  of  account,  transfer  ledgers,  registers, 
stock  certificate  books,  surrendered  or  canceled  shares  or  certificates  of  stock 
and  memoranda  relating  to  the  sale  or  transfer  thereof,  shall  at  all  times 
between  the  hours  of  ten  o'clock  in  the  forenoon  and  three  o'clock  in  the 
afternoon,  except  Saturdays,  Sundays  and  legal  holidays,  be  open  to  ex- 
amination by  the  comptroller  or  his  duly  authorized  representative. 

The  comptroller  may  enforce  his  right  to  examine  such  books  of  account 
and  bills  or  memoranda  of  sale  or  transfer;  and  such  transfer  ledger, 
register  and  stock  certificate  books  and  surrendered  or  canceled  shares  or 
certificates  of  stock  by  mandamus.  If  the  comptroller  ascertains  that  the 
tax  provided  for  in  this  article  has  not  been  paid,  he  shall  bring  an  action 
in  his  name  as  such  comptroller,  in  any  court  of  competent  jurisdiction 
for  the  recovery  of  such  tax  and  for  any  penalty  incurred  by  any  person 
under  the  provisions  of  this  article. 

Every  person,  firm,  company,  association  or  corporation  who  shall  fail 
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to  keep  such  book  of  account  or  billa  or  memoranda  of  sale  or  transfer,  or 
transfer  ledger,  register  or  stock  certificate  book  or  surrendered  or  can- 
celed ahares  or  certificates  of  stock  as  herein  required,  or  who  alters,  can- 
cels, obliterates  or  destroys  any  part  of  said  records,  or  makes  any  false 
entry  therein,  or  who  shall  refuse  to  permit  the  comptroller  or  any  of  his 
lathorized  representatives  freely  to  examine  any  of  said  books,  records  or 
papers  at  any  of  the  times  herein  provided,  or  who  shall  in  any  other  re- 
Bpect  violate  any  of  the  provisions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor  and  on  conviction  thereof  ^all  for  each  and  every  such 
offense  pay  a  fine  of  not  less  than  five  hundred  dollars  nor  more  than  five 
thoosand  dollars,  or  be  imprisoned  not  less  than  three  months  nor  more 
than,  two  years,  or  both  in  the  discretion  of  the  court.  [Amended  by  L. 
1919,  ch.  453,  L.  1911,  cfc.  352,  L.  1912,  ch.  292,  and  L.  1913,  ck.  779.) 

knrM.— Former  Tax  L.  (L.  1S96,  ch.  .908)  j  321.  as  added  by  K  1905,  cb.  241, 
and  amended  by  L.  1906,  cb.  414,  and  L.  1907,  cb.  324. 

UaoanitltDtlonal  In  part. — The  statute  In  attempting  to  authorlie  the  comptroller 
to  secnre  evidence  from  relator's  private  books  and  papen  of  violations  thereof 
which  might  be  made  the  baaifl  of  criminal  proceedings  agaJnat  him  thereunder, 
or  of  an  action  tor  penalties,  violates  the  provisions  of  section  6,  article  1  of  the 
State  Constitution,  which  provides  that  no  person  shall  be  compelled  in  any  crim- 
inal caae  to  be  a  witness  against  himself.  However  the  condemnation  of  this  phase 
of  tblB  section  which  carries  with  It  condemnation  of  the  other  clauses  of  this 
article  providing  for  mandamus  to  enforce  the  right  to  examlDe  such  hooka  and 
papers  and  making  It  a  misdemeanor  to  refuse  to  allow  an  examination  thereof, 
does  not  work  any  destruction  of  the  statute  Imposing  taies  on  stock  tranafers, 
and  in  the  general  scheme  ol  the  article  there  Is  nothing  to  criticise;  and  the 
other  provisions  are  so  complete  and  Independent  that  they  are  separable  from 
those  which  are  oWectionable.  People  ex  rel.  Ferguson  v.  Reardon  (1910),  197 
N.  Y.  236,  90  N.  E.  829,  27  L.  R.  A.  (N.  8.)  141.  affg.  (1908),  124  App.  Dlv.  818, 
109  N.  Y.  Supp.  B04. 

look*  and  record*.— The  fact  that  stock  books  of  a  New  York  corporation  are 
kept  at  Ito  place  of  business  In  the  State  of  Rhode  Island  does  not  relieve  the 
(orporatlon  from  the  duty  Imposed  upon  It  by  this  section,  and  such  corporation 
mnrt  keep  the  books  and  records  required  by  said  section.  Rept.  o(  Atty  Genl 
(T4. 

Kumlnation  of  stock  oertlllcBte  book  of  transfer  agent.-^:k>mptroller  Is  authorized 
to  examine  the  stock  certificate  book  as  well  as  the  account  book  of  a  transfer 
agent  of  numerous  corporations.    Rept  of  Atty.  (Jenl.  (1911)  351. 

§  277.  Civil  penaltie*;  how  recovered. — Any  person,  firm,  company,  asso- 
ciation or  corporation  who  shall  violate  any  of  the  provisions  of  section 
two  hundred  and  seventy  or  section  two  hundred  and  seventy-two  of  this 
chapter  shall  in  addition  to  the  penalties  herein  provided  forfeit  to  the 
people  of  the  state  a  civil  penalty  of  ten  dollars  for  each  and  every  share  of 
stock  80  sold  or  transferred,  or  transferred  or  entered  upon  the  books  of 
the  corporatioD,  as  the  case  may  be,  without  the  payment  of  the  tax  by 
this  article  imposed  thereon.  Any  person  who  shall  violate  any  of  the 
other  provisions  of  this  article  shall  in  addition  to  the  penalties  herein- 
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before  provided  forfeit  to  the  people  of  the  state  a  civil  penalty  of  five 
hundred  dollars  for  each  and  every  sach  violation. 

The  state  comptroller  shall  brin^  an  action  in  his  name  as  guch  comp- 
troller in  any  court  of  competent  jnrisdiction  for  the  recovery  of  any 
civil  penalty ;  and  all  moneys  collected  by  him  shall  be  paid  into  the  state 
treasury.  In  an  action  against  a  corporation  or  its  transfer  agent  to 
recover  a  penalty  because  of  its  transfer  of  stock  upon  the  books  or  records 
of  the  corporation  without  requiring  the  payment  of  the  tax  by  this  article 
imposed,  the  failure  of  the  corporation  or  its  transfer  agent,  on  the  de- 
mand of  the  comptroller  or  his  duly  authorized  representative,  to  produce 
the  surrendered  certificate  or  memoranda  of  sale  with  the  required  stamps 
attached,  shall  constitute  prima  facie  proof  of  the  nonpayment  of  the  tax 
imposed  by  section  two  hundred  and  seventy  of  this  chapter.  (Amended 
by  L.  1912,  ck.  292.) 

Sonroe.— Former  Tax  L.  (L.  1S96,  ch.  90a)  {  322,  as  added  by  K  19DS,  cb.  241. 

The  amendment  of  IfilS  added  first  and  last  sentences. 

§  278.  Effect  of  failore  to  pay  tax. — ^No  transfer  of  stock  made  after 
June  first,  nineteen  hundred  and  five,  on  which  a  tax  is  imposed  by  this 
article,  and  which  tax  is  not  paid  at  the  time  of  such  transfer,  shall  be  made 
the  basis  of  any  action  or  legal  proceedings,  nor  shall  proof  thereof  be 
offered  or  received  in  evidence  in  any  court  in  this  state. 

8oiiroe.~Former  Tax  L.  (L.  1896,  ch.  908)  {  323,  as  added  ty  L.  1905,  ch.  241. 

Application. — The  provision  of  this  section,  that  the  transfer  of  stock  upon 
which  the  tax  has  not  been  paid  cannot  be  made  the  basis  of  an  action,  is  no  de- 
fense where  the  stock  has  not  been  actually  transferred,  and  the  action  la  not  to 
recover  the  purchase  price  but  to  recover  damages  for  a  breach  of  tbe  contract. 
Wyllys  Co.  V.  Nixon  (1914),  165  App.  Dlv.  373.  150  N.  Y.  Snpp.  944. 

The  effect  of  tbe  section  Is  not  to  Impose  upon  the  vendor  who  falls  to  pay  the 
tax  a  forfeiture  of  his  property,  but  simply  denies  to  him  the  right  to  enforce 
the  contract  of  sale,  and  hence  the  provision  Is  not  unconstitutional.  Sheridan  v. 
Tucker  (1911),  146  App.  DIv.  146,  129  N.  Y.  Snpp.  18. 

The  donee  of  corporate  stock  claiming  title  by  gift  caiua  mortU  or  Inter  vlvot  can 
prove  such  gift  only  in  a  case  where  the  donor  afOxed  the  proper  stamps  to  tbe 
certificates  at  tbe  time  of  tbe  gift  and  delivery  thereof.  Hatter  of  Raleigh  (1911), 
7G  MIhc.  55,  134  N.  Y.  Supp.  684. 

A  contract  for  the  sale  of  corporate  stock  is  not  unenforceable  for  failure  to 
comply  with  the  Tax  Law  relative  to  taxable  transfers  of  stock.  When  the  stock 
certificates  are  actually  transferred  the  seller  must  stamp  them  to  make  an 
effective  delivery  In  fulfillment  of  his  contract,  and  the  statute  will  then  be  fully 
satisfied.  Waddle  v.  Cabana  (1917),  220  N.  Y.  18,  114  N.  B.  1054.  revg.  (191S), 
169  App,  Div.  968,  154  N.  Y.  Supp.  1149. 

FBllnre  to  pay  tax  matt  be  pleaded  at  defense. — The  statute  does  not  provide  that 
a  person  must  pay  this  tax  before  he  can  make  or  bring  an  action  to  enforce 
a  contract  for  the  transfer  of  stock.  Such  payment  Is  not  made  a  condition  prece- 
dent to  the  right  to  bring  an  action  and  plaintiff  is  not  compelled  to  allege  com- 
pliance, but  the  failure  to  pay  tbe  tax  Is  matter  to  be  pleaded  as  a  defense.  Bean 
V.  Flint  (1912),  204  N,  Y.  163,  97  N.  B.  490. 

FUlure  to  affix  stamps  on  the  transfer  of  stocks  as  a  defense  In  an  action  to 
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ncoTw  balance  dne  on  the  sale  of  said  stock,  see  Sheridan  v.  Tucker  (1910),  138 
App.  Dlv.  436,  122  N.  Y.  Snvp.  SOO. 

WLere  an  agreement  for  the  sale  of  corporate  stock  tor  &  certain  eum  iwyable 
In  weekly  InstallmeRtB  proTlded  that  when  they  should  aggregate  a  stated  amount 
1  eertaln  number  of  shares  ot  the  stock  were  to  be  transferred  to  the  buyer,  the 
nmalnder  when  the  tull  amount  was  paid,  and,  further,  tbat  during  the  contlnu- 
uce  of  the  agreement  and  until  there  should  be  a  default  tor  five  days  the  stock 
ihonld  be  Indorsed  In  blank  and  delivered  In  escrow  to  one  who  should  hold  the 
■ame  In  accordance  with  said  agre«nent,  the  buyer  to  have  no  power  or  authority 
ta  Tote  the  stock  or  exercise  any  of  the  rights  ot  a  stockholder,  the  agreement  Is 
one  tor  the  sale  of  stock  within  ths  meaning  of  section  270  of  the  Tax  Law,  as 
tmended.  Upon  the  Indorsement  of  the  stock  in  blank  and  Its  delivery  In  escrow 
tbe  tax  thereon  became  immediately  due  and  payable  by  the  eeller;  and  he  having 
tailed  to  affix  the  stamps  required  by  law  defendant  was  at  liberty  to  plead  the 
tact  as  a  defense  In  an  action  to  recover  an  installment  under  sold  agreement. 
Phillips  T.  Grossman  (1912),  76  Ulsc.  497,  13E  N.  Y.  Supp.  G67. 

ErMenee  of  transfer  where  stamps  not  affixed. — See  Matter  of  Ball  (1914),  161 
App.  Dlv.  79.  146  N.  Y.  Supp.  499. 

5  879.  ApplioEtion  of  taxes.— The  taxes  imposed  under  this  article  and 
the  rerenues  thereof  shall  be  paid  by  the  state  comptroller  into  the  state 
treasury  and  be  applicable  to  the  general  fond,  and  to  the  payment  of  all 
claims  and  demands  which  are  a  lawful  chai^  thereon. 

Bonne.— Former  Tax  L.  (L.  1S96,  ch.  908)  |  324,  as  ^ded  by  L.  190G.  cb.  241. 

§  S80.  Sefnnd  of  tax  erroaeouily  paid. — If  any  stamp  or  stamps  shall 
have  been  erroneously  affixed  to  any  boob,  certificate  of  stock,  or  bill 
or  memorandam  of  sale,  the  comptroller  may,  upon  presentation  of  a  clium 
for  the  amount  of  such  stamp  or  atfunps  and  upon  the  production  of  evidence 
utisfactory  to  him  that  such  stamp  or  stamps  was  or  were  so  erroneously  af- 
fixed so  as  to  cause  toss  to  the  person  or  persons  making  such  claim,  pay 
Bach  amount,  or  such  part  thereof  as  he  may  allow,  to  such  claimant  out 
of  any  moneys  appropriated  for  that  purpose.  Such  claims  shall  be  pre- 
sented to  the  comptroller  in  writing,  duly  verified,  and  shall  state  the 
full  name  and  address  of  the  claimant,  the  date  of  such  erroneous  affix- 
ing, the  face  value  of  such  stamp  or  stamps  and  shall  describe  the  instru- 
ment to  which  the  stamp  or  stamps  were  afBxed  and  contain  such  evidence 
as  may  be  available  upon  which  the  demand  for  such  refund  is  based. 
Snch  claims  shall  be  presented  within  ninety  days  after  such  erroneous 
affixing  unless  such  affixing  shall  have  taken  place  prior  to  the  date  on  which 
this  act  shall  take  effect,  in  which  case  such  claim  shall  be  presented  within 
ninety  days  after  the  date  on  which  this  act  shall  take  effect.  If  the  comp- 
troller rejects  a  claim  or  any  part  thereof,  the  claimant  may  file  a  claim  for 
the  recovery  of  such  sum  as  the  comptroller  shall  have  refused  to  allow,  with 
the  court  of  claims,  which  shall  constitute  a  private  claim  against  the  state 
and  shall  be  subject  to  all  the  provisions  of  law  governing  such  claims,  except 
that  all  claims  so  presented  shall  be  filed  with  the  court  of  claims  within 
ninety  days  from  the  date  on  which  such  claim  shall  be  rejected  by  the  comp- 
troller.   For  the  purposes  of  this  section,  the  comptroller's  deciuon  shall 
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be  deemed  to  have  been  made  at  the  time  of  the  depositing  of  a  copy 
of  Buch  decision  in  the  post-office  inclosed  in  a  duly  post-paid  wrapper 
and  directed  to  the  person  making  such  claim  at  the  address  contained 
in  the  verified  claim  presented  to  the  comptroller  as  hereinbefore  pro- 
vided.    {Added  by  L.  1910,  ch.  186.) 

Claims  (or  retniid  for  stunpt  eiToneoii>l7  affixed  must  be  verified,  and  state  the 
full  name  and  address  of  the  claimant,  and  that  loss  will  accrue  to  the  parties 
maklDK  tbe  claim.    Rept.  of  Atty.  Qenl.   (1911)   222. 

Befnnd  of  amount  paid  for  itampi  under  nnoonitltiitloiial  ttatntei. — Persons  who 
purchased  stamps  and  affixed  them  to  stock  certificates  In  good  taltb  between  the 
time  of  tbe  enactment  of  chapter  414  ol  the  I&ws  of  1906,  amending  chapter 
241  of  the  Laws  of  1905  Imposing  a  stamp  tax,  and  tbe  decision  of  the  Court  of 
Appeals  declaring  the  taxing  clause  of  said  statute  unconstitutional,  are  entitled 
to  have  the  amount  paid  for  sucli  stamps  refunded,  and  a  peremptory  writ  of 
mandamus  will  be  Issued  requiring  the  comptroller  of  the  state  either  to  admit  or 
reject  petitioners'  claim  for  such  refund.  People  ex  rel.  Noyes  v.  Sohmer  (1913). 
81  Misc.  522,  143  N.  Y.  Supp.  475,  affd.  (1913),  159  App.  DIv.  929,  143  N.  Y.  Supp. 
113g.    See  also  Flower  v.  SUte  (1911),  143  App.  Dlv.  S71,  128  N.  Y.  Supp.  208. 

An  action  for  a  refund  may  be  maintained  by  a  broker  although  he  alBxed  the 
stamps  tor  the  benefit  of  a  customer.  The  remedy  Is  not  for  tbe  benefit  of  the 
customer.  Van  Antwerp  v.  State  (191&),  170  App.  Dlv.  98,  165  N.  Y.  Supp.  694; 
affd.  (191S),  218  N.  Y.  422,  133  N.  B.  497. 

Kefnnd  to  parent  oorporatlon. — ^The  face  value  of  stock  transfer  stamps  should 
not  be  refunded  to  the  Standard  Oil  Company,  although  such  company  has  sur- 
rendered certificates  of  stock  held  by  It  to  Its  various  subsidiary  corporations  and 
has  issued  new  certificates  to  those  companies.    Rept.  of  Atty.  Qenl.  (1912)   130. 


ARTICLE  XIII. 
PEOCEDTmB. 

Section  290.  Contents  of  petition. 

291.  Allowance  of  writ  of  certiorari. 

292.  Return  to  writ. 

293.  Proceedings  upon  return. 

293-a.    Special  proceedings  concerning  special  franchise  tax  assessment. 

294.  Costs. 

295.  Appeals. 

296.  Refund  of  tax  paid  upon  Illegal,  erroneous  or  unequal  assessment, 

297.  When  county  court  may  apportion  tax. 

298.  Application  to  county  court  where  taxpayer  has  removed  from  tbe 

county. 

299.  Supplementary  proceedings  to  collect  tax. 

300.  No  fine  or  imprisonment  for  nonpaymmit  of  tax. 

301.  Dismissal  of  suits  or  proceedings. 

302.  Cancellation  of  personal  tax  where  it  la  void  for  want  of  Jurisdiction. 

303.  Power  of  county  court  when  collector  fails  to  pay  over. 

304.  Payment  of  moneys  collected. 

306.    Collection  of  deficiency  from  collector's  bondsmen. 

306.  Attorney-general  to  bring  action  tor  Bequestratlon. 

307.  Settlement  of  confilcting  claims  to  surplus  of  tax  sale. 
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§  it804  Costenta  of  petitioa, — Any  peraon  assessed  upon  any  assessment- 
roll,  claiming  to  be  aggrieved  by  any  assessment  for  property  therein,  may 
present  to  the  supreme  court  a  petition  duly  verified  setting  forth  that 
tbe  aasessment  is  illegal,  specifying  the  grounds  of  the  alleged  illegality, 
or  if  erroneous  by  reason  of  overvaluation,  stating  the  extent  of  such  over- 
valuation, or  if  unequal  in  that  the  assessment  has  been  made  at  a  higher 
proportionate  valuation  than  the  assessment  of  other  property  on  the  same 
roll  by  the  same  officers,  specifying  the  instances  in  which  such  inequality 
exists,  and  the  extent  thereof,  and  stating  that  he  is  or  will  be  injured 
thereby.  Such  petition  must  show  that  the  application  has  been  made 
in  due  time  to  the  proper  officers  to  correct  such  assessment.  Two  or 
more  persons  assessed  upon  the  same  roll  who  are  affected  in  the  same 
manner  by  the  alleged  illegality,  error  or  iuequality,  may  unite  in  the 
same  petition.     iAmended  by  L.  1916,  ch.  323,  §  76.) 

Sonroe.— Former  Tax  L.  (U  1898,  ch.  90S)  f  250;  originally  revised  from  L. 
1S80.  ch.  Z6»,  I  1. 

Kew  proTltlon. — The  expreM  provision  that  the  petition  must  show  that  appli- 
cation has  been  made  la  due  time  to  the  proper  offlcers  to  correct  the  asaeBBmeDt 
appears  to  be  new. 
Tbe  amendinent  ef  1918  made  no  change  of  substance. 

Who  mar  petition.^ — In  no  proceeding  1b  one  to  be  heard  who  complains  ol  a 
Taluatlon  which,  however  erroneous  It  may  be,  charges  him  onlr  with  a  Just  pro- 
portion at  the  tax.  If  bla  own  aaaessment  Is  not  out  of  proportion,  as  compared 
with  Taluatlon  generally  upon  the  same  roll,  It  is  Immaterial  that  one  neighbor 
la  issessed  too  much  and  another  too  little.  People  ex  rel.  Gerry  v.  Tax  Comra. 
ot  New  Tork  ( 1886) ,  G  N.  Y.  St.  Rep.  311. 

Tbe  Tight  to  have  an  assessment  reviewed  on  certiorari  rests  only  with  tbe 
PUty  aggrieved.  Id.  See  also  People  ex  rel.  Wright  v.  Chapin  <18gT),  104  N.  Y. 
JM.  10  N.  E.  141. 

Tbe  committee  of  a  lunatic  whose  real  property  has  been  Illegally  assessed  .is 
I'penon  aggrieYed."  People  ex  rel.  Canaday  v.  Williams  (189G),  90  Hun  501,  36  N. 
f-  Snpp.  65. 

A  person  cannot  petition  who  has  an  adequate  remedy  at  law.  People  ex  rel. 
GB«e  T.  Lohnas  (1889),  54  Hun  604,  S  N.  Y.  Supp.  104. 

Ad  application  by  one  of  the  stoclibolders  of  a  bank,  on  behalf  of  himself  and 
>^  otber  stockholders  for  a  writ  to  review  the  assessment  of  the  bonk  stock, 
*"'  not  be  entertained  so  far  as  it  relates  to  the  other  stockholders,  where  the 
Petition  is  not  signed  by  any  of  such  other  stockholders  and  it  does  not  appear 
;?"  he  had  authority.  People  ex  rel.  Kohler  v.  Feltner  (1902),  71  App.  Div.  673, 
^^  N-  Y.  Supp.  24B. 
^r  la  the  bank  a  "party  aggrieved." 


Tho 


may  unite  in  petition.— See  People  ex  rel.  Wash.  Bldg.  Co.  v.  Feltner  (ISOO), 


1*3  N.  Y  334_  57  (j  g.  534,  affg.  (1900),  49  App.  Dlv.  385,  63  N.  Y.  Supp.  632. 

l<>lnt  petition  will  not  be  entertained  where  an  adjudication  as  to  tbe  interest 


otone 


of  the  petitioners  will  not  settle  the  Issue  as  to  the  others.    People  ex  rel. 


^'"koffer  V.  Feltner  <190Z),  74  App.  Div.  130,  77  N.  Y.  Supp.  438,  aBd.  (1902),  172 

■y-  618.  64  N.  B.  1124. 

/"rtles  are  not  affected  "In  tbe  same  manner"  when  it  appears  that  neither 
«  tham  owns  lots  in  any  city  block  In  which  the  loU  of  the  others  are  situated, 
"'^  t>a  two  of  the  lots  are  of  the  same  aesessed  valuation,  and  that  the  reduction 
U^«d  wu  not  uniform  either  as  to  owners  of  lota.    People  ex  rel.  Utcbfleld  v. 
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O'Donnel  (190S),  113  App.  Dlv.  T13,  99  N.  Y.  Supp.  436,  affd.  (IBOT),  1S7  N.  T. 
636,  80  N.  B,  1117. 

PartlM  to  pToMcdlnr. — On  certiorari  ander  the  act  of  1880,  tbe  town  clerk  la 
not  a  necessary  party.    Wlnegard  t.  Kromer  <18S4),  78  Hon  68,  28  N.  Y.  Supp.  1039. 

The  superrlBor  of  tbe  town  la  not  a  neceeaarr  party  to  certiorari  to  r«Tlew  an 
asaessment    People  ex  rel.  Ulster,  etc..  R.  R.  Co.  t.  Smith  (1881),  24  Hun  661 

The  writ  to  review  the  determination  of  the  permanent  board  of  directors  of  ft 
city  may  be  directed  to  their  successors  In  offlce.  People  ex  rel.  Helser  t.  Olton 
(1890),  121  N.  Y.  651,  24  N.  E.  944. 

Under  this  act,  the  asseeeors  are  required  to  deliver  a  completed  and  verified 
roll  to  the  town  clerk,  and  a  writ  is  properly  directed  to  bim  to  bring  up  the 
roll  for  review.    People  ei  rel.  Ulster,  etc,  R.  R.  Co.  v.  Burhans  (1881),  25  Hun  186. 

The  provisions  of  |  251,  directing  the  writ  to  be  issued  "to  the  olBcers  making 
the  assessment,"  relate  to  the  whole  board  of  assessors,  and  not  to  tbe  individuals 
compoBlug  a  majority  thereof,  although  they  alone  sign  the  rolL  People  ex  reL 
Benedict  v.  Roe  (189S),  25  App.  Dlv.  lOT.  49  N.  Y.  Supp.  227. 

When  writ  Is  allowable. — The  courts  have  uniformly  decided  that  the  writ  will 
only  be  allowed  to  review  the  assessment,  upon  grounds  stated  In  this  section, 
vis.,  that  the  assessment  Is  illegal,  or  erroneous,  by  reason  of  overvaluation,  or 
unequal,  and  not  for  tbe  purpose  of  detenninlng  the  Jurisdiction  of  tbe  assessing 
officers,  or  for  Inquiring  Into  their  title  to  office;  nor  to  correct  an  error  which 
the  board  of  supervisors  can  correct. 

It  seems  that  L.  1880,  cb.  269,  which  provides  for  the  allowance  of  writs  of 
ceriiorari,  furnishes  an  adequate  remedy  for  the  dissatisfied  taxpayer  and  con- 
fines him  to  its  adoption  in  all  cases  where  the  Illegality  of  the  proceedings  of 
tbe  tax  ofBcers  consisted,  not  In  a  lack  of  Jurisdiction  on  their  part  t«  act,  but 
In  the  commission  of  errors  which  vitiated  the  assessment  and  laid  it  open  to 
cancellation  or  reversal.  U.  8.  Trust  Co.  v.  Mapor  (1895),  144  N.  Y.  488,  39  N.  B. 
383. 

In  proceedings  under  the  act  of  1880,  it  Is  only  when  It  appears  that  for  one 
of  the  reasons  alleged  In  the  petition,  the  assessment  is  either  erroneous.  Illegal, 
or  unequal,  that  the  court  has  power  to  act.  People  ex  rel.  Commercial  Mutual 
Ins.  Co.  T.  Coleman  (Sp.  T.)   (1894),  61  N.  Y.  St.  Rep.  70,  30  N.  Y.  Supp.  379. 

The  provisions  of  L.  1880,  ch.  269,  are  to  be  construed  in  furtherance  of  the 
purpose  of  the  review  of  erroneous  or  unequal  assessments.  People  ex  rel. 
Schaeffler  v.  Barker  (1895),  87  Hun  194,  33  N.  Y.  Supp.  1042,  alfd.  (1895),  148 
N.  Y.  731,  42  N.  B.  726. 

The  writ  does  not  tie  where  tbe  complaint  Is  not  of  some  error  or  Irregu- 
larity in  the  aasesament,  but  upon  the  ground  that  there  never  was  any  valid  assess- 
ment at  all,  and  that  the  whole  roll  Is  void.  People  ex  rel.  D.  £  H.  C.  Co.  v.  Parker 
(1889).  117  N.  Y.  86,  22  N.  B.  762. 

The  provisions  of  L.  1880,  ch.  269,  tor  review  by  certiorari  of  an  llIeKal  assess, 
ment  do  not  apply  where  the  whole  aeeessment-roll  is  void.  Van  Deventer  v. 
Long  Island  City  (1893),  130  N.  Y.  133,  34  N.  E.  774.  But  see  People  ex  rel. 
Rendrock  Powder  Co.  v.  Feltner  (1899),  41  App.  Dlv.  644,  58  N.  Y.  Supp.  648; 
People  ex  rel.  Bliss  v.  Feltner  (1902),  72  App.  Dlv.  46,  76  N.  Y.  Supp.  219, 

A  writ  of  certiorari,  under  act  of  1880,  cannot  be  used  to  Inquire  Into  the  title 
of  the  assessors.  People  ex  rel.  Delaware  ft  Hudson  Canal  Co.  v.  Parker  (1889), 
117  N.  Y.  8S,  22  N.  B.  752. 

This  act  contemplates  the  Issue  of  the  writ  to  officers  to  review  their  assessments, 
not  to  try  their  title  to  offlce.  Injury  must  be  shown  or  the  alleged  Illegality 
will  be  unavailing.  People  ex  rel.  Delaware,  etc.  Canal  Co,  v.  Parker  (1887), 
45  Hun  432,  affd.  (1889),  117 ,N.  Y.  86,  22  N.  E.  752. 

The  granting  of  a  writ  to  a  taxpayer,  under  the  act  of  1880,  is  a  matt«r  ol 
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rlgbt,  where  tbe  relator  brlngB  hlB  cewo  within  the  statutes.  Matter  ot  Corwls 
(lU^),  136  N.  Y.  216,  32  N.  E.  IG. 

luuance  ot  the  writ,  under  the  act  of  1S30,  la  a  matter  of  light.  It  the  court 
hu  Jurledlctton  of  the  persons  and  the  subject-matter.  Wlnesard  v.  Eromer  (8p. 
T.)  (1SS3),  6  HtBC.  G4,  25  N.  Y.  SuRi.  48,  modt.  (1894),. 78  Hun  G8,  28  N.  Y.  Supp. 

im. 

Assesiment,  as  used  In  the  act  of  1880,  refers  to  valuation,  and  the  proTlslons 
of  that  statute  were  Intended  to  afford  a  remed7  tor  such  Intermediate  erroneous 
u^on  which  was  fonnerl7  remediless  and  do  not  Impair  the  remedr  which  has 
ibnjB  existed  to  review  a  final  dedsfon.  People  ex  rel.  Spencer  v.  Village  ot 
NewRochelle  (1S94),  S3  Hun  I8G,  31  N.  Y.  Supi .  6B 

A  general  allegation  that  the  asBesBment  Is  unequal  and  dlsproporttonate,  or 
proof  that  In  a  particular  Instance  property  la  assessed  at  a  lower  valuation  than 
reUtor'B  Is  Insufficient.  People  ex  rel.  Wechsler  v.  HarkneM  (18S6),  84  Hon  14G, 
ti  N.  Y.  Snpp.  344. 

Certiorari  does  not  He  to  review  an  asBsesment  before  the  board  of  revision  has 
acted  thereon.  People  ex  rel.  Martin  v.  ailon  (Sp.  T.),  37  N.  Y.  St.  Rep.  64B, 
14  N.  Y.  Supp.  75,  appeal  dismissed  (1891),  12S  N.  Y.  651,  29  N.  E.  148. 

Where  the  assessment  was  to  "the  estate  of  Blary  W.  Crrder,"  It  was  held  that 
praceedlngs  under  tbls  writ  would  not  reach  this  error  or  any  such  error  as  the 
mpervlsors  can  amend  under  L.  1871,  ch.  629.  People  ex  rel.  aihon  v.  Board  ot 
AastMora  (1886),  6  N.  Y.  St.  Rep.  3. 

A  proceeding  by  certiorari  to  review  the  action  of  tax  asBessors  In  refusing 
to  exempt  property  must  be  under  the  act  of  1880,  ch.  269  (now  this  article),  and  not 
trnder  the  general  provisions  ot  the  Code  of  Procedure.  People  ex  rel.  Church  of  the 
Holy  Communion  V.  Aasessors  of  Qreenburgh  (1SS7),  106  N.  Y.  671,  12  N.  E.  794, 
tSr  (1887),  43  Hun  637. 

The  failure  of  a  railroad  company  to  fumlsb  the  statement  to  the  asseesors  re- 
quired by  1  R.  8.  414,  |  2,  doee  not  deprive  It  of  a  right  to  a  review  of  the  asaesB- 
mant  under  L.  ISSO,  ch.  269.  People  ex  ral.  Sodus  Bay,  etc.,  R.  R.  Co.  v.  Cheetham 
(U8T),  K  Hun  S.  And  see  People  ex  rel.  Dunkirk,  etc.,  R.  R.  Co.  v.  Casslty  (1871), 
W  N.  Y.  46. 

By  the  terms  ot  an  act  by  which  a  district  of  country  waa  annexed  to  an  ad- 
Joining  city  (L.  1870,  ch.  139,  as  amended  by  L.  1877,  ch.  402),  It  was  provided 
that  tbs  tanning  lands  lying  wltbin  asld  district,  and  used  exclusively  as  such, 
(hould  not  be  assessed  at  a  valuation  greater  than  the  assessed  valuation  ot  similar 
farming  lands  in  the  town  adjoining.  Held,  tbat  the  legislature  had  power  to 
pass  Buch  an  act,  and  that  an  asaeaBmont  at  the  valuation  of  city  lots,  while  the 
land  was  used  as  provided  In  the  act,  wss  error,  reviewable  on  certiorari,  although 
inch  aiaeosment  was  not  greater  than  the  actual  value  of  the  property.  People 
01  TeL  Van  Rennsselaer  v.  Weaver  (1886),  41  Hun  133. 

Remedy  ot  the  act  of  1S80  Is  applicable  to  asseaaments  made  In  the  cfty  of 
New  York,  notwithstanding  |  821  of  the  Cansolidatlon  Act.  People  ex  rel.  Equi- 
table Oaa  Ught  Co.  v.  Barker  (1894),  81  Hun  22,  30  N.  Y.  Supp.  G86,  revd.  on 
other  grounds  (1892),  134  N.  Y.  94,  31  N.  E.  248. 

The  determination  of  the  aaseaaora,  based  upon  conflicting  evidence  as  sup- 
ported by  some  evidence,  no  erroneous  theory  of  assessment  having  been  adopted, 
win  not  be  dlsturtmd  in  the  court  ot  appeals.  People  ex  reL  Hecker-Jones- Jewell 
Mining  Co.  V.  Bsrker  (1895),  147  N.  Y.  31,  41  N.  B.  436,  29  L.  R.  A.  393,  revg.  (1896). 
«  Han   148,    33    N.   Y.    Supp.    221. 

It  la  no  objection  to  the  issuance  of  the  writ  against  the  saBesaors,  that  the 
roll  had  already  passed  Into  the  possession  ot  supervisor.  People  ex  rel.  Pad- 
lock r  Lewis  (1890),  66  Hun  521,  9  N.  Y.  Supp.  333. 

The  tact  that  assessments  have  been  sent  to  board  ot  correction  and  revision 
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[orms  no  legal  obitacle  In  tha  way  of  reviewing  Uie  action  ol  tbe  aaeeaeon.  Peo^e 
ex  r«l.  James  v.  OUon  (Sp.  T.),  33  N.  V.  St  Rep.  842,  11  N.  Y.  Supp.  512,  revd.  on 
other  grounds  (1890),  126  N.  Y.  640,  27  N.  E.  286. 

The  proper  remedy  for  obtaining  relief  from  an  aaseaament  void  tor  want  ot 
Jurisdiction  le  bjr  certiorari  and  not  mandamus.  People  ex  rel.  Bliss  v.  Feltner 
(1902),   72  App.   Dlv.   4B,   76  N.   Y.   Supp.   219. 

The  remedy  of  a  person,  assessed  In  Rochester  for  personal  property,  on  the 
ground  that  other  persons  taxable  for  personal  property  are  omitted,  is  by 
certiorari  under  this  section  and  not  by  objection  to  a  proceeding  to  collect  the 
tax.  Matter  of  City  of  Rochescter  v.  Bloes  (1902).  77  App.  Dlv.  28.  79  N.  V,  Supp. 
236.  aftd.  (1B03),  173  N.  Y.  646,  66  N.  B.  1106. 

The  right  of  a  taxpayer  to  review  an  assessment  la  a  legal  right  and  not  a 
matter  of  discretion.  Tbe  statute  does  not  limit  the  inquiry  to  certain  grounds 
of  alleged  Illegality,  but  is  available  in  any  case  where  facta  are  alleged  brlngtng 
the  petitioner's  case  within  the  statute,  and  a  person  is  not  debarred  from  apply- 
ing for  the  writ  on  the  ground  that  he  will  render  the  entire  aaseasment-roll 
invalid.  People  ex  rel.  Friendly  v.  Davenport  (1907).  119  App.  Div.  790.  104  N.  T. 
Supp.  33Z. 

Allegation  that  the  relator  is  grieved  because  an  assessment  of  real  property 
is  ftxed  at  a  sum  stated  "which  is  erroneous,  illegal  and  unjust  by  reason  of  over- 
valuation the  extent  thereof  being  one  million  dollars,  and  your  petitioner  Is 
grieved  because  the  real  property  of  yonr  petitioner  la  assessed  by  tbe  assessors 
as  aforesaid  at  an  erroneous  and  excessive  valuation,"  brings  the  case  within  the 
statute,  vests  court  with  Jurisdiction  and  requires  the  Issue  of  a  writ.  Hatter  ot 
City  of  New  York    (1907),  117  App.  Dlv.  811,  103  N.  Y.  Supp.  87. 

Inequality  In  an  assessment  for  the  purpose  of  taxation  must,  in  order  to  con- 
stitute a  ground  for  relief  under  this  section,  be  something  more  than  a  valua- 
tion disproportionate  to  that  placed  upon  a  few  other  pieces  of  properiy  In  the 
same  vicinity.  People  ex  rel.  Flske  v.  Feltner  (1904),  96  App.  Dlv.  217,  88  N.  Y. 
Supp.  6B4.  affd.   (1906),  180  N.  Y.  536,  72  N.  E.  1148. 

Ealslng  errors  hefere  taxing  eflloen. — This  Is  generally  prerequisite.  Matter 
of  Wlnegard  (1894),  78  Hun  58,  28  N.  Y^.  Supp.  1039;  People  ex  rel.  W.  U.  TeL 
Co.  V  Dolan  (1890),  32  N  Y.  St.  Rep.  G99,  603,  10  N.  Y.  Supp.  35.  mod.  (1891),  128 
N.  Y.  166,  27  N.  E.  269.  12  U  R.  A.  251;  People  ex  rel.  Eagle  Fire  Ins.  Co.  ▼. 
Comrs.  of  Taxes  (1894),  66  N.  Y.  St.  Rep.  641,  26  N.  Y.  Supp.  941;  People  v.  Wall 
St.  Bank  (1886),  39  Hun  G26;  People  ex  rel.  West.  Union  Tel.  Co.  v.  Comrs.  ot 
Taxes  (1885),  99  N.  Y.  264.  1  N.  B.  773. 

Although  personal  appearance  before  the  asBessora  on  grievance  day  by  a  per- 
eon  seeking  reduction  of  his  assessment  may  be  proper.  It  is  not  In  all  cases  an 
absolute  prerequisite,  and  where  appearance  Is  made  by  attorney,  without  objec- 
tion, who  admits  the  existence  of  all  the  material  facts  with  respect  to  the  appli- 
cant's property,  and  personal  appearance  is  not  asked  for,  or  required,  a  proper 
foucdaUon  Is  laid  for  the  review  of  the  assessment  by  certiorari.  Hatter  of 
Corwln  (1893),  136  N.  Y.  245,  32  N.  B.  16. 

Omission  to  appear  before  asseaBors  on  grievance  day  may  be  excused  In  & 
proper  case,  and  le  not  a  condition  precedent  to  the  prosecution  ot  a  writ  ot 
certiorari.  People  ex  rel.  Buffalo.  R.  A  P.  R.  Co.  v.  Dnguld  (1893),  68  Hun  243, 
22  N.  Y.  Supp.  988. 

That  neither  the  petition  nor  writ  show  that  tbe  relators  bad  appeared  betor« 
the  assessors,  or  made  any  objection  while  the  assessments  were  open,  is  no 
ground  tor  quashing.    People  ex  rel.  Grace  v.  Gray  (1887),  45  Hun  243. 

A  person  aggrieved  by  an  assessment  is  not  precluded  from  reviewing  the  action 
ot  the  assessors,  because,  when  examined  by  them  upon  "grievance  day,"  she  re- 
fused to  answer  a  question  as  to  bow  many  and  what  amount  ot  United  States 
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bondi  Bhe  had  bought  during  the  fear  preceding  the  one  (or  which  the  asseBBmeat 
was  le?led,  when  the  Issue  made  by  the  petition  and  return  was  whether  she  bad 
personal  property  to  the  amount  of  150,000,  In  the  village  ot  Clinton,  which  was 
the  subject  ot  taxation.  People  ez  rel.  Dwlght  t.  Piatt  (lg9G),  92  Hun  349,  36 
N.  Y.  Supp.  G31. 

A  mere  claim  of  error  made  before  taxing  officers,  without  statement  ot  facts, 
li  InBoAclent.  People  ex  rel,  Sutphen  t.  Feltner  (1899),  4G  App.  DIt.  642,  61  N.  Y. 
Snpp.  432. 

An  application  for  correction  Is  not  neceeBary,  where  there  was  no  Jurisdic- 
tion. People  ex  rel.  N.  Y.  Edison  Co.  v.  Feltner  (1902).  39  HIbc.  474,  80  N.  Y.  Supp. 
13g. 

Only  those  errors  complained  of  to  the  aaseBsfng  offlcera  may  be  corrected  on 
WTlew.    People  ex  rel.  Powell  T,  Supervisors  (1907),  64  Misc.  323,  104  N.  Y.  Supp. 

It  Is  too  late  on  appeal  for  asseasora  to  object  to  the  sufficiency  ot  the  com- 
plslnt  flled  with  tbem  on  grievance  day.  People  ex  rel.  Congress  Hall  v.  Onder- 
klrk  (1807),  120  App.  DJv.  660,  166  N.  Y.  Supp.  134. 

The  proTislott  ot  the  above  section  to  the  effect  that  the  petition  must  show 
that  sn  application  has  been  made  to  the  proper  officers  for  the  correction  ot 
the  ssseBsment  does  not  apply  where  It  fa  claimed  that  the  assessment  was 
MToneous  only  to  the  extent  that  It  was  Increased  without  notice  after  the  annual 
useagment  records  had  been  opened  for  Inspection;  such  provision  only  relates 
to  cases  where  It  la  claimed  that  the  entire  assessment  fs  erroneous.  People  ex 
tel.  Uttman  t.  Wells  <lfl04).  91  App.  Div,  172,  86  N.  Y.  Supp.  309. 

fetitlou. — It  Is  not  neceeeary  that  all  the  persona  In  whoae  behalf  the  petition 
Ib  prtoented  should  subscribe  to  and  verify  It.  The  petitioners  may  act  through 
attorneys,  whose  authority  will  be  presumed  until  the  contrary  Is  shown.  People 
ei  rel  Adams  v.  Coleman  (ISSG),  41  Hun  307. 

Under  L.  ISSO,  ch.  269,  requiring  the  relator  In  his  petition  to  state  the  grounds 
ol  Irregularity,  omleslon  to  specify  the  objection  that  the  officer  before  whom  the 
uaesBors  swore  to  the  roll,  was  not  authorized  to  administer  an  oath,  waives  It. 
People  ez  rel.  W.  U.  Tel.  Co.  v.  Temey  (1S90),  57  Hun  367,  10  N.  Y.  Snpp.  940, 
modi.  (1891),  126  N.  Y.  166.  27  N.  E.  269,  12  L.  R.  A.  251. 

Where  taxpayers  of  a  city  seek  to  review  an  aBaeBameul  by  means  of  a  writ  of 
certiorari,  and  their  petition  alleges,  in  the  language  of  the  Btatue  (L.  1880,  ch. 
!B9,  I  1),  that  the  assessment  complained  ot  Is  erroneous  by  reason  of  overvalua* 
tlon,  or  la  unequal  In  that  It  has  been  made  at  a  higher  proportionate  valuation, 
than  other  real  property  on  the  aame  roll  by  the  same  assessors,  the  petition  Is 
inffldent  to  confer  jurisdiction  upon  the  court  The  petition,  in  such  a  matter, 
ii  In  the  nature  ot  a  pleading,  and  It  Is  necessary  to  state  only  the  conclusions 
ol  tact,  without  stating  the  evidence  necessary  to  support  such  conclusionB.  Mat- 
ter of  Nlsbet  (1S96),  3  App.  Div.  171.  3S  N.  Y.  Supp.  392. 

Need  contain  only  conclusions  ot  fact  without  supporting  evidence.  Matter  of 
Cathedral  ot  The  Incarnation  (1904),  91  App.  Div.  543,  86  N.  Y.  Supp   900. 

The  |>etltlon  must  show  that  application  was  made  la  due  time  to  the  proper 
offlcers.  People  ex  rel.  Horton  v.  Ferguson  (1907),  120  App.  DIt.  663,  106  N.  Y. 
Btipp.  388. 

There  Is  nothing  In  the  statute  indicating  that  a  petition  In  a  proceeding  ot 
this  nature  may  not  be  on  information  and  belief  or  Indicating  that  when  one  or 
more  inch  allegations  therein  are  thus  stated  the  source  ot  the  Information  and 
tlie  grounds  ot  the  belief  must  always  be  stated.  The  questions  Involved  are 
Dot  determined  on  the  retnm  as  In  ordinary  certiorari  proceedings,  but  evidence 
must  be  takes  for  that  purpose  and  a  determination  Is  made  on  such  testimony 
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and  not  neceaaarllr  on  th«  patltian,  writ,  find  return.  People  ex  rel.  Congrem 
HkU  r.  Ouderklrk  (1907),  120  App.  Dlv.  660,  lOE  N.  T.  Supp.  134. 

A  petition  Btatlng  tbat  a  lot  and  building  waa  aaaeased  for  tlia  purpose  ol  taxa- 
tion (or  the  year  1SS9  at  the  Bum  of  |S70,000,  an  tncreaae  of  (105,000  over  the 
aaaesament  for  the  year  189S,  and  seTeral  preriona  yeara,  and  that  the  hlgheet 
valuation  that  had  ever  been  placed  upon  the  bntldlns  waa  |t60,000,  and  that 
the  best  offer  that  haa  ever  been  made  for  It  waa  |136,000,  and  alleclog  certain 
BpeclBc  reaeonB  for  the  low  valuation  and  the  low  selling  price  ot  the  land  and 
building  Ig  eufflcient  to  Indicate  a  prima  fade  overvaluation.  It  la  discretionary 
In  such  a  case  with  the  court  to  direct  a  reference  of  the  Issue  raised  by  the 
petition  rather  than  upon  the  subject  ot  overvaluation.  People  ex  rel.  Thompaon 
T.  Feltner  (1901),  61  App.  Dlv.  117,  70  N.  Y.  Supp.  360,  affd.  (1901),  168  N.  Y.  441,  61 
N.  E.  763.  See  also  People  ex  rel.  Broadway  Realty  Co.  v.  Feltner  (1901),  61 
App.  Dlv.  166,  70  N.  Y.  Supp.  462,  affd.  (1901),  1«8  N.  Y.  661,  61  N.  E.  1132. 

A  petition  for  review,  containing  a  statement  that  land  la  worth  only  (160.000 
for  agricultural  purposes,  and  that  It  Is  assessed  at  the  large  sum  given,  does 
not  sufficiently  Indicate  an  Inequality  of  assessment  and  should  be  dismissed. 
People  ex  rel.  Coney  Island  Jockey  Club  v.  Pnrdy  (1912),  162  App.  Dlv.  17G,  136 
N,  Y.  Supp.  667. 

A  petition,  under  thle  section,  to  review  an  assessment  must  state  such  facta 
as,  if  admitted  by  the  return,  would  show  that  the  relstera  were  entitled  to  relief, 
and  In  the  absence  of  such  statement,  a  motion  to  dismiss  the  proceeding  should 
be  granted.    People  es  rel.  Sweet  v.  Blake  (1911),  72  Misc.  646,  132  N.  Y.  Supp.  191. 

A  petition  for  a  writ  of  certiorari  to  review  a  special  franchise  assessment  for 
overvaluation  which  does  not  state  the  extent  thereof  Is  defective,  but  making  a 
return  to  the  writ  and  submitting  the  questions  involved  on  the  merits  constitutes 
a  waiver  of  such  defect.  Where  the  State  Board  of  Tax  Commissioners  in  tbe 
discharge  of  their  duties  have  reduced  the  method  of  assessment  of  special  tna- 
chlae  of  railroads  to  uDlCormlty  throughout  the  state,  their  determination  as  to 
tbe  value  of  the  Intangible  right  of  a  railroad  company  te  maintain  Its  tracks 
across  public  hlghwayB  will  not  be  disturbed  unless  shown  to  be  clearly  erroneous. 
People  ex  rel.  N.  Y.  &  R.  B.  H.  Co.  v.  Tax  Comrs.  (1913),  79  Hisc  13E,  140  N.  Y. 
Supp.  691,  affd.  (1913).  IGT  App.  Dlv.  496,  142  N.  Y.  Supp.  1139. 

So  long  OS  a  railway  company  occupies  the  public  streets  with  Its  tracks  under 
color  of  right,  It  may  not  escape  the  payment  of  a  special  franchise  tax  therefor 
by  alleging  that  It  Is  a  wrongful  trespasser.  People  ex  rel.  East  River  T.  R.  v. 
Tax  Comrs.  (1913),  79  Misc.  134.  140  N.  Y.  Supp.  722,  affd.  (1914),  ISO  App. 
Dlv;  771,  146  N.  Y.  Supp.   U2. 

A  corporation  which,  on  application  for  a  review  of  Its  aaaessment,  merely  alleges 
that  It  has  a  certain  surplus,  notwithetanding  the  fact  that  ita  own  verified  state- 
ment  as  to  tbe  amount  of  Its  assets  and  of  Its  capital  stock  demonstrates  that 
It  had  no  surplus,  la  not  entitled  to  prove  by  its  books  or  otherwise  that  It  had  a 
snrplDs,  and  that  Ita  statement  was  false  or  erroneous.  The  corporation  In  order 
to  be  able  to  show  that  the  tax  commlBslonere  erred  In  not  deducting  from  the 
taxable  asseU  a  certain  sum  for  surplus,  should  have  alleged  what  Its  capital 
stock  is,  and  what  Ite  assete  are.  People  ex  rel.  McClure  Publications,  Inc.  v. 
Purdy  (1914),  161  App.  Dlv.  541,  146  N.  V.  Supp.  646,  affd.  (1941),  213  N.  Y.  668, 
107  N.  m.  10S4. 

SnlKoteney  of  peUUon,  see  People  ex  reL  N.  Y.,  O.  A  W.  R.  Co.  v.  Wakeman  (1911), 
143  App.  Dlv.  816.  12S  N.  Y.  Supp.  606. 

Kellef  limited  to  petition. — Where  the  statement  filed  on  grievance  day  la  for 
inequality  of  tax  only,  petitioner  will  not  be  allowed  a  cancellation  on  the  ground 
that,  although  a  nonresident,  he  has  been  listed  as  a  resident.  People  ex  reL 
Herman  v.  Kaufman  (1907),  121  App.  Dlv.  599,  106  N.  Y.  Supp.  306. 
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Common-law  remedT  ««t  Impaired  br  the  statute.  People  ex  rel.  Spencer  t.  Til- 
lage of  New  Rochelle  (1S94),  SZ  Hun  185,  31  N.  T.  Supp.  592;  People  ez  rel. 
Rendrock  Powder  Co.  t.  Peitner  (18SS),  41  App.  Dlv.  644,  68  N.  Y.  Supp.  648.  But 
tee  People  ex  rel.  Kendall  v.  Peltner  (1900),  61  App.  Dlv.  196,  64  N.  Y.  Supp.  675. 

AppUoation  of  I  UO  (SM)  to  Hew  Tork^^ee  People  ex  rel.  Equitable  Gae  Light 
Co.  V.  Barker  (1S94),  81  Hun  22,  30  N.  Y.  Supp.  686.  revd.  on  other  grounds  (1894), 
144  N.  Y.  94,  39  N.  E.  13;  People  ez  rel.  Bronz  Oaa,  etc.,  Co.  t.  Barker  (1897), 
a  App.  DlT.  161,  47  N.  Y.  Supp.  1020;  Peoule  ex  rel.  Long  Island  R.  R.  Co.  t. 
Feltner  (1900),  63  App.  Dlv.  181,  M  N.  Y.  Supp.  93G. 

The  proTlBlona  at  eectlon  390  of  the  Tax  Law,  providing  for  the  review  of 
aMeaementB  by  certiorari,  are  consistent  with  section  906  of  the  Greater  New 
York  cliarter.  People  ex  rel.  Cone7  Island  Jockey  Club  v.  Purdy  (1912).  152 
App.  DlT.  175,  136  N.  Y.  Supp.   667. 

Section  906  ot  the  Qreater  New  York  charter  plainly  and  explicitly  prescribes 
the  conditions  under  which  a  Judicial  review  by  certiorari  of  any  Bnal  determina- 
tion of  the  board  of  taxes  and  asaesBments  may  be  granted  by  the  Supreme  Court, 
and  when  the  writ  Is  allowed  the  procedure  thereunder  Is  regulated  by  article  XIII 
ot  the  Tax  Law.  People  ex  rel.  Brooklyn  Development  Co.  v.  Purdy  (1916).  96 
UlBC  10. 169  N.  Y.  Supp.  778,  altd.  (1916).  177  App.  Dlv.  936,  164  N.  Y.  Supp.  1107. 

SeaiKiiBents  In  Westoheiter  Co. — Acts  of  the  board  of  supervisors  ot  Westchester 
Gonnty  In  reaBseselng  unpaid  taxes  under  the  provlaloUB  of  L.  1874,  ch.  610.  as 
amended  by  L.  1877,  ch.  193,  cannot  be  reviewed  hy  a  writ  of  certloraif 
pnrsnant  to  sections  290  and  291  of  the  Tax  Law.  People  ex  rel.  Consol.  W.  Co.  v. 
Barrett  (1910),  68  Misc.  59,  123  N.  Y.  Supp.  42L 

Want  of  Jnrlidlatlon;  oertlorari  not  neoeiiary. — Where  an  assessment  Is  made 
without  Jurisdiction  It  Is  not  neceMary  to  eetabllsh  by  certiorari  proceedings  the 
Illegal  character  of  the  asssEtsment,  as  a  condition  precedent  to  the  right  of  the 
taxpayer  to  recover  a  tax  paid  by  him  under  such  an  asaeasment.  Dale  v.  City 
of  New  York  (1902),  71  App.  Div.  227,  75  N.  Y.  Supp,  576,  1123. 

Action  brought  under  artiole. — People  ex  rel.  Kemp  R.  E.  Co.  v.  O'Donnel  (1910), 
19g  N.  Y.  48.  91  N.  H.  276.  modfg.  (1909),  133  App.  Dlv.  894.  118  N.  Y.  Supp.  1133. 

5  291.  Allowance  of  writ  of  certioraii. — Such  petition  must  be  pre- 
sented to  a  justice  of  the  supreme  court  or  at  a  special  term  of  the  su- 
preme court  in  the  judicial  district  in  which  the  assessment  complained 
of  was  made,  within  fifteen  days  after  the  completion  and  filing  of  the 
UKssment-roll  and  the  first  poatiu^  or  publication  of  the  notice  thereof 
w  required  by  this  chapter.  Upon  the  presentation  of  such  petition,  the 
justice  or  court  may  allow  a  writ  of  certiorari  to  the  officers  making 
the  assessment,  to  review  such  assessment,  and  shall  prescribe  therein  the 
time  within  which  a  return  thereto  must  be  made  and  served  upon  the 
relator's  attorney,  which  shall  not  be  less  than  ten  days,  and  may  be  ex- 
tended by  the  court  or  a  justice  thereof.  Such  writ  shall  be  returnable  to 
*  special  term  of  the  supreme  court  of  the  judicial  district  in  which  the 
**^8ament  complained  of  was  made.  The  allowance  of  the  writ  shall 
not  stay  the  proceedings  of  the  assessors  or  other  persons  to  whom  it  is 
'^"^'rted  or  to  whom  the  assessment  is  delivered,  to  be  acted  upon  ac- 
cording to  law. 

**"»«.— Former  Tai  L.  (L.  1898,  ch.  908)  |  351;  originally  revised  from  L. 
1880,  tb.  289,  II  1-3. 
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Befereneet. — Proceedings  on  allowance,  genendlr,  of  writ  of  certiorari.  Code 
Civil  Procedare,  f|  2120-Z14S. 

Change*  made  by  leKiilatiiie  of  1S86. — The  bill  as  Brat  reported  reqntred  the  appli- 
cation to  be  made  to  a  special  term  only.  Tbla  was  changed  fay  the  committee  of 
the  senate,  bo  as  to  allow  application  to  be  made  to  a  Justice  of  the  aapreme  court 
of  the  district  aa  well,  which  was  a  restoration  o(  the  proTision  ot  L.  1880,  cb. 
269,  i  2.  The  committee  also  added  the  prorislon  that  the  writ  should  be  return- 
able to  a  special  term  of  the  Judicial  district. 

Application  to  Kew  Tork  city. — ^The  provisions  of  this  section,  In  relation  to 
tbe  time  for  presenting  a  petition  to  review  an  aasessment,  have  no  wplieation 
to  New  York  city.  People  ex  rel.  Tbe  Bronx  Oas.  etc..  Co.  t.  Barker  <1897),  22 
App.  Dlv.  161,  47  N.  Y.  Supp.  1020;  People  ex  rel  Thompson  v.  Feltner  (1901). 
168  N.  Y.  441,  ei  N.  E.  763,  aSg.  (1901).  61  App.  Div.  117.  70  N.  Y.  Supp.  360. 

Time  of  allowance  of  writ. — ^The  only  condition  to  the  allowance  of  the  writ 
Is  that  It  shall  be  allowed  within  Qfteen  days  after  the  completion  and  delivery 
of  tbe  assessment-roll  and  the  posting  or  publishing  notice  thereof  as  required 
by  the  act.  These  are  tacts  which  can  be  disputed  by  evidence.  In  the  face  of  a. 
return  to  the  contrary.    People  ex  rel.  Qrace  v.  Oray  (1887).  45  Hun  244. 

Where  a  notice  Is  not  glvffli  of  tbe  completion  and  delivery  of  the  roll,  tbe 
time  to  make  ^plication  under  the  act  of  1880  is  unlimited.  Hatter  of  Corwln 
(1892),  ISE  N.  Y.  245,  32  N.  B.  16.  See.  also,  People  ex  rel.  Crystal  Water  Co. 
V.  Coler  (1899),  38  App.  Dlv.  604,  GS  N.  Y.  Supp.  14. 

The  period  of  limitation  prescribed  by  tbe  tax  law,  within  which  application 
must  be  made  for  the  writ  of  certiorari.  Is  not  set  in  motion  until  notice  is  given 
by  posting  and  publication  that  tbe  completed  tax  roll  has  been  Hied.  But  tbe 
Supreme  Couri  may  well  In  the  exercise  of  its  discretion,  when  there  has  been 
long  delay  in  applying  for  tbe  writ,  dismiss  It  on  account  of  lachet.  People  ex  rel. 
Am.  Ex.  Nat.  Bank  v.  Purdy  (1909),  196  N.  Y.  270,  89  N.  B.  838,  revg.  (1909), 
132  App.  Div.  S31,   117  N.  Y.   Supp.  1144. 

After  expiration  of  time  mandamus  will  not  be  granted.  People  ex  rel.  Cochrane 
V.  Feltner  (1899).  44  App.  Dlv.  239,  60  N.  Y.  Supp.  614. 

Notloe. — Requiring  notice  on  granting  a  writ  of  certiorari  to  review  an  assesa- 
ment  Is  discretionary  with  the  court.  People  ex  rel.  Ulster,  etc.,  R.  R.  Co.  t. 
Smith    (1S81),  24  Hun  66. 

Parties  to  writ. — ^The  assessors  are  tbe  propw  parties  to  make  the  return,  and 
the  town  clerk  Is  not  a  proper  part?  to  the  writ.  People  ex  rel.  West  Shore  R. 
R.  Co.  V.  Pitman   (1887),  9  N.  Y.  St.  Rep.  469. 

Tbe  assessors  are  proper  parilee  to  the  writ,  although  they  had  completed  their 
asseflsment-roll  and  delivered  It  to  tbe  comptroller.  People  ex  rel.  Warren  v. 
Carter  (1888),  47  Hun  446.  mod.  (1888),  109  N.  Y.  676,  17  N.  E.  222. 

See,  also,  notes  under  i  290. 

Ketnm;  where  made. — The  writ  of  certiorari  must  require  a  return  to  be  made 
within  not  lees  than  ten  days  from  Its  issue,  but  this  need  not  be  from  the  date  of 
its  service.    People  ei  rel.  Ulster,  etc.,  R.  R.  Co.  t.  Smith  (1881).  34  Hun  66. 

The  proceeding  under  the  act  of  1880  should  be  made  returnable  at  a  regular 
special  term  and  not  at  chambers.  People  ex  rel.  Urqubart  v.  Barker  (Sp.  T.) 
(1893),  4  Misc.  G04,  26  N.  Y.  Supp.  309;  People  ex  rel.  Kendall  v.  Feltner  (1900). 
51  App.  Div.  196,  64  N.  Y.  Supp.  676;  People  ex  rel.  Long  Island  R.  R.  Co.  t. 
Feltner   (1900).  63  App.  Div.  181,  66  N.  Y.  Supp.  935. 

It  seems  that  a  writ  of  certiorari  under  L.  1880,  ch.  269,  should  designate  tbe 
paritcular  special  term  at  which  return  shall  be  made.    People  ex  rel.  Paddock  v. 
Lewis  (1890),  G5  Hun  621.  9  N.  Y.  Supp.  333. 
The  provisions  of  S  2132  of  tbe  Code  of  Procedure  do  not  govern  tbe  return  of  a 
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*rlt  of  certiorari  Issuod  under  L.  18S0,  cb.  269.  People  ex  rel.  New  York,  L.  E.  A 
W.  E.  R.  Co.  T.  Low  (1886),  40  Hun  176. 

Altovuee  doe*  not  etfeet  atar. — The  authority  giren  for  a  stay  by  i  2131  of  the 
Code  la  Inapplicable  to  thla  proceeding  In  consequence  of  the  prohibition  contained 
la  the  act  of  1S80.  People  ex  rel.  Uanbatton  Ry.  Co.  v.  Coleman  (1SS8),  4S  Hun 
60S,  I  tJ.  Y.  Supp.  112.  See,  also,  People  ex  reL  New  York  El.  R.  R.  Co.  t.  Colunan 
(1S88),  1  N.  Y.  Supp.  661. 

A  writ  of  certiorari  to  review  the  aaaeeament  of  special  franchlHW  does  not 
lUj  the  collection  of  a  tax,  and  city  authorltlea  may  enforce  payment  thereof  by 
dehultlng  corporations.    Kept,  of  Atty.  Oenl.  (1907)  6E1. 

Whea  no  application  to  aueuon  neeeitary. — Where  the  property  was  added  to 
tbe  usesBment  roll  after  the  flrvt  day  of  August,  no  application  to  the  asseesors 
to  correct  the  aaaeBBment  ae  required  by  this  section  Is  neceasary  before  securing  a 
writ  of  certiorari.  People  ex  rel.  Suburban  Inveatment  Ck>.  t.  Miller  (1911).  73 
UlM.  214,   131  N.  Y.   Supp.  868. 

Inendmeat  of  writ. — Where  a  writ  of  certiorari  to  reyiew  an  assessment  was 
made  returnable  at  the  county  clerk's  office,  instead  of  at  a  special  term,  by  the 
Kt  of  1880.  the  court  has  power  to  amend  It  nunc  pro  (unc.  People  ex  rel.  N.  Y. 
C.  R.  R.  Co.  V.  CJook  (1891),  62  Hun  303,  17  N.  Y.  Supp.  546.  See  also  People  ex  rel. 
Brie  H.  R.  Co.  Webster   (1900),  49  App.  DIt.  556,  63  N.  Y.  Supp.  574. 

Whea  new  writ  neaesury.— Where  the  court  either  vacates,  corrects,  or  directs 
a  reBssesament,  tbe  force  of  the  writ  Is  expended.  If  a  reassessment  Is  ordered 
sad  Its  correctness  disputed,  a  new  writ  must  be  obtained.  People  ex  rel.  D.  k 
H.  Co.  Y.  Wells   (1903),  87  App.  DIt.  284,  84  N.  Y.  Supp.  277. 

fcetlon  cited.— People  ex  rel.  Western  N.  Y.  ft  P.  R.  Co.  t.  Woodbury  (1909),  X33 
App.  Dl¥.  603,  117  N.  Y.  Supp.  676.  affd.  (1911),  201  N.  Y.  532,  94  N.  B.  1098. 

§  292.  Eetnn  to  writ.^ — ^The  officers  making  a  return  to  such  writ  ' 
shall  not  be  required  to  return  the  original  aaaessment-roU  or  other  orig- 
inal papers  acted  upon  by  them,  but  it  shall  be  sufficient  to  return  certi- 
fied or  sworn  copies  of  snch  roll  or  papers,  or  of  such  portions  thereof 
IS  may  be  called  for  by  such  writ.  The  return  must  concisely  set  forth 
soch  other  facts  as  may  be  pertinent  and  material  to  show  the  value  of 
the  property  assessed  on  the  roll  and  the  grounds  for  the  valuation  made 
by  the  assessing  officers  and  the  return  must  be  verified. 

losree.— Former  Tax  L.  (L.  1896,  cb.  908)  i  262;  originally  revised  from  L.  1880, 
ch.  269,  I  3. 

Beferenees. — Return,  generally,  to  writ  of  certiorari.  Code  Civil  Procedure,  || 
1134-2139. 

laMaleaoy  of  retnn. — ^The  return  by  an  officer  to  a  certiorari  does  not  waive 
Irregatarlttea  in  the  failure  of  the  moTlng  party  to  follow  statutory  requirements. 
People  ex  rel.  American  Contracting,  etc.,  Co.  t.  Wemple  (1891),  60  Hun  225,  14 
K.  T.  Snpp.  169,  aifd.   (1892) .  129  N.  Y.  568,  29  N.  E.  812. 

Where  the  writ  calls  for  the  original  assessment-roll,  the  return  of  a  sworn  or 
certified  copy  Is  proper.  Wlnegard  v.  Kromer  <Sp.  T.)  1893),  6  Misc.  64,  26  N.  Y. 
Snpp.  48.  mod.  (1894),  78  Hun  68,  28  N.  Y.  Supp.  1039. 

Where  a  writ  was  served  on  chairman  of  the  board  of  supervisors,  and  the 
return  signed  by  him  and  the  secretary  of  the  board,  held  enfllcient.  People  es 
rel.  Tooh^  V.  Webb  (Sp.  T.)   (1892),  EO  N.  Y.  St.  Rep.  48,  21  N.  Y,  Supp.  298. 

The  return  must  set  forth  what  the  Information  was  which  the  Tax  Commission- 
«i  obtained  from  their  agents  and  employees  and  from  the  papers  and  documents 
before  them,  as  to  the  cost,  income  and  value  of  tbe  property  upon  which  the 
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tranchlee  tax  was  asBessed.  It  must  contain  the  grounds  tor  tb«  valnatlon  mad« 
br  the  CommlsBlonera,  tor  the  Legislature  Intended  by  tbU  proTlnlon  that  tbe 
Tetnrn  sbould  set  fortli  the  facts  and  circumstances  which  consUtate  tbe  TBlae 
of  the  property  so  that  It  mar  be  seen  on  the  face  of  tbe  return  that  the  demand 
of  the  Conunlssloners  was  not  a  capricious  or  arbitrary  one.  In  the  al»«ica 
of  these  facts  It  Is  evident  that  the  conrt  cannot  determine,  as  it  must,  upaa 
what  theory  of  valuation  the  Commissioners  proceeded  or  whether  they  arrived 
at  a  Just  conclusion.  The  power  of  the  court  to  direct  the  Commissioners  to 
return  any  valuation  actually  made  by  them  In  determining  the  value  of  tha 
property  cannot  be  doubted;  It  Is  for  the  court  and  not  the  Commlsaloners  to 
determine  what  facts  are  pertinent  and  matwlal.  People  ex  rel.  N.  Y.  O.  ft  W. 
R.  Co.  V.  Tax  Comrs.   (1909),  132  App.  Dlv.  604,  117  N.  Y.  Supp.  SI. 

The  return  to  a  writ  of  certiorari  to  review  the  aaseaement  of  a  franchise  tax 
should  place  the  court  In  possession  of  all  the  material  facts  which  Induced  the 
board  of  tax  commissioners  to  make  the  assessment,  otherwise  the  court  cannot 
Intelligently  pasB  upon  Its  propriety  or  validity.  People  ex  rel.  BufFalo  Gas  Co. 
V.  Tax  Commissioners  (1910).  137  App.  Dlv.  3fi8,  121  N.  Y.  Supp.  782.  attd.  (1910), 
199  N.  Y.  162,  92  N.  E.  816. 

Where  the  return  to  a  writ  of  certiorari  to  review  a  determination  of  the  State 
Board  of  Tax  Commissioners  taxing  a  special  franchise  of  a  railroad  company 
clearly  Indicates  an  intention  to  set  forth  the  method  of  arriving  at  the  value  of 
special  franchises,  whether  the  occupation  Is  of  a  crossing,  or  of  a  lengthwise,  or 
diagonal  or  circular  character,  and  the  method  described  Is  an  applicable  to  the 
one  as  to  the  other,  the  return  Is  suIQclent  for  all  practical  purposes:  and  a  motion 
for  an  order  directing  the  board  to  make  and  file  a  further  return,  on  the  groDnd 
that  "no  return  has  been  made  with  respect  to  the  lengthwise  occupations,  at- 
.  tempting  or  purporting  to  state  the  modus  operandi  of  those  valuations,"  will  be 
denied.  People  ex  rel.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  v.  Sullivan  (1912),  77  Hisc  635. 
13S  N.  Y.  Supp.  48. 

Tbe  return  by  the  State  Board  of  Tax  Commissioners  to  a  writ  of  certiorari  to 
review  the  assessment  of  a  special  franchise  which  states  "That  In  arriving  at  the 
value  of  the  Intangible  property  to  be  considered  In  making  the  said  valuation  at 
tbe  special  franchise,  said  board  did  not  limit  Itself  to  any  one  fixed  rule  or  method 
of  determining  said  value,  but  In  arriving  at  such  value,  applied  the  tests  of  tbe 
so-called  net  earnings  rule  and  of  tbe  so-called  stock  and  bond  theory,  so  far  as 
capable  of  being  applied  to  the  facts  and  ctrcumsUnces  presented  by  this  ease, 
and  Id  the  light  of  these  tests  and  of  all  other  circumstances  and  conditions  affect- 
ing the  value  of  said  Intangible  property  which  were  before  it  as  aforesaid,  exer- 
clsed  Its  best  Judgment  as  to  the  value  of  said  Intangible  property,"  Is  not  a 
compliance  with  the  direction  of  the  statute.  The  commissioners  should  disclose 
the  modiu  openmM  leading  to  the  result  which  they  reach.  People  ex  rel.  Buttalo 
Oaa  Co.  V.  Tax  Comrs.  (1910),  199  N,  Y.  162,  92  N.  E.  206.  aftg.  (1910),  137  App.  Dlv. 
368,  121  N.  Y.  Supp.  782. 

The  offlcers  making  a  return  to  a  writ  of  oertlorari  are  required  under  the  Tax 
Law  to  procure  certified  or  sworn  copies  of  the  assessment-roll  or  papers,  or  of 
such  portions  thereof  as  may  be  called  for  by  the  writ,  without  any  referenoa  to 
tees  or  other  compensation.  People  ex  rel.  Long  Island  R.  R.  Co.  v.  Wolf  (1912), 
1B2  App.  Dlv.  173.  136  N.  Y.  Supp.  465. 

Tallnre  to  allege  extent  of  overvaluation;  vaiver  by  retain. — By  making  a  return 
to  writ  of  certiorari,  brought  to  review  the  assessment  of  a  special  franchise,  su1>- 
mlttlng  the  questions  Involved  to  the  court  upon  the  merits,  without  objecting  to  tbe 
failure  of  the  petition  to  allege  the  extent  of  overvaluation  as  required  by  bis 
section  of  the  Tax  Law,  the  respondent  waives  such  defect.    People  ex  rel.   N. 
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V.  A  R.  B.  R.  Co.  V.  Tax  Comn.  (1913),  167  App.  DIt.  196,  142  N.  Y.  Supp.  1139. 
UCd.  (1913).  !09  N.  Y.  599,  108  N.  B.  1130. 

Dmtr  of  Bute  Board  of  Tax  Conmiulonen  to  foinlih  paper*  referred  to  fn  return. — 
Upon  th«  demand  ot  a  relator  accompanied  hy  the  tender  of  the  feee  as  prescribed 
bj  law,  It  Is  the  duty  of  the  State  Board  of  Tax  CommlBBionerB  to  fumieh  vrrora 
or  oertlfled  copies  of  the  papera  Incorporated  Into  a  retam  by  reference.  It  la 
dltcretloDary  with  the  State  Board  of  Tax  CommiBslonera  to  permit  inspection  of 
lU  records  with  the  priTllege  of  making  copies  of  the  same.  Kept.  oC  Atty.  Oenl. 
(1912)  406. 

See  generally  People  ex  reL  H.  ft  H.  R  R.  Co.  t.  Board  ot  Tax  Comrs.  (1911), 
m  App.  DIr.  2S0,  186  N.  Y.  Bnpp.  1063,  rerd.  (1911),  203  N.  T.  119,  96  N.  B.  436. 

$  293.  Proceedings  apon  return. — If  it  shall  appear  upon  the  return  to 
aiir  such  writ  that  the  assessment  complained  of  is  illegal  or  erroneous 
or  unequal  for  any  of  the  reasons  alleged  in  the  petition,  the  court  may 
order  such  assessment,  if  illegal,  to  be  stricken  from  the  roll,  or  if  er- 
roneoQB  or  onequal,  it  may  order  a  reasseBsmeut  of  the  property  of  the 
petitioner,  or  the  correction  of  the  assessment  upon  the  roll,  in  whole  or 
in  part,  in  such  manner  as  shall  be  in  accordance  with  law,  or  as  shall 
make  it  conform  to  the  valuations  and  assessments  of  other  property 
upon  the  same  roll  and  secure  equality  of  assessment.  If  upon  the  hear- 
ing it  shall  appear  to  the  court  that  testimony  is  necessary  for  the  proper 
diiposition  of  the  matter,  it  may  take  evidence  or  may  apiwint  a  referee 
to  take  such  evidence  as  it  may  direct,  and  report  the  same  to  the  court, 
with  his  findings  of  fact  and  conclusions  ot  law,  which  shall  constitute 
a  part  of  the  proceedings  upon  which  the  determination  of  the  court  shall 
be  made.  Uipon  such  hearing  the  parties  to  the  proceeding  may  mutually  . 
agree  upon  the  number  of  pieces  of  property  to  be  valued  and  the  num- 
ber of  witnesses  to  be  sworn  on  the  subject  of  the  value  of  such  proper- 
ties. Bat  in  case  the  parties  fail  to  so  agree,  then  upon  application  of 
either  party  the  court  shall  determine  the  number  of  witnesses  to  be  sworn 
and  the  number  of  the  pieces  of  property  to  be  valued  and  shall  limit  the 
same  to  such  number  as  the  court  sludl  deem  reasonable.  (Amended  by  L. 
1909,  cA.  330,  L.  1911,  ch.  302,  and  L.  1916,  ck.  323,  §  77.) 

Souee. Former  Tax  !>.  (L.  1S9S,  ch.  908)  |  253;  oriKinally  revised  from  L.  1880, 

ch.  269,  II  4,  G. 

HcfeTenoes. — ProceedingB  generally  on  retam  to  writ  ot  certiorari,  Code  Civil  Pro- 
cedure. II  2134-2139. 

The  uiendmeiLt  of  190S  added  the  provisions  in  regard  to  special  francblBM, 
which  wu  transferred  to  |  293-a  by  amendment  of  1916. 

Cha^e  by  l^Ulatnre  of  IBM. — This  section  was  amended  by  the  senate  committee 
M  as  to  require  a  referee  to  report  flndloKs  of  law  and  fact.  Heretofore  referees 
have  reported  the  evidence  merely.  Thle  amendment  is  one  which  will  greatly 
relieve  the  conrts  in  cases  ot  thle  natnre. 

Bmrdea  of  proof  of  shoving  error  Is  on  relator.  People  ex  rel.  Qreen  v.  Hall 
(1894),  83  Hnn  376,  31  N.  Y.  Supp.  956;  People  ex  rel.  Penn.  R.  R.  Co.  v.  Wsmple 
(1892).  20  N.  Y.  Snpp.  287,  26  Abb.  N.  G.  86. 

Ketant  it  sot  eonelaeive;   proceeding  ii  In  nature  of  new  trial. — Thle  act  was 
dedgned  to  destroy,  In  respect  to  the  writ  of  certiorart  to  review  asaesBments, 
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ttie  conclualveneea  ot  the  return.    People  ex  rel.  Grace  t.  Ony  (1887),  45  Hun  S44. 

Tbe  Ktnrn  to  a  certiorari,  under  the  act  of  1880,  1b  not  conclnalTe,  as  the 
object  of  tbe  act  IB  to  have  a  reTlew,  and  on  addlUonal  evidence.  If  necessary- 
People  ex  rel.  Troy  Union  R.  R.  Co.  t.  Carter  (1888),  52  Hun  468,  6  N.  Y.  Sup. 
507,  affd.    (1889),   117   N,   Y.   625,  22  N.   E,   1128. 

The  proceeding  Is  In  the  nature  of  a  new  trial,  and  It  la  Improper  for  tbe  court 
to  refuse  to  consider  eTidence  produced  by  relator  either  on  tbe  theory  that  the 
relator  waa  concluded  by  written  statementB  presented  on  tbe  original  applica- 
tion for  revlelon,  or  upon  the  theory  that,  as  a  matter  of  law,  the  relator  could 
not  go  beyond  these  Btatements  or  show  anything  other  than  what  was  contained 
therein.  People  ex  rel.  Bibb  Mfg.  Co.  ».  Well>  (1903),  84  App.  Dlv.  330,  82  N.  Y. 
Supp.   664. 

The  relator  may  produce  before  the  court  or  referee  all  the  evidence  laid  before 
the  commlaelonere,  and  such  further  material  evidence  as  he  chooses.  This  applies 
to  a  case  where  relator  appeared  and  presented  to  the  commissioners  an  appar- 
ently complete  case  covering  the  whole  subject.  People  ex  rel.  Cltlsens'  Light  Co. 
V.  Feltner  (19«3).  81  App.  Dlv.  118,  81  N.  Y.  Snpp.  73. 

The  petition  and  return  are  regarded  simply  as  pleadings.  Id.;  Matter  ot 
Cathedral  of  Incamatton  (1904),  91  App.  Dlv.  513,  86  N.  Y.  Supp.  90O. 

Allegation  In  return  must  be  taken  as  tme.  It  not  true,  remedy  is  by  an  action 
for  false  return.  People  ex  rel.  Rochester  Lamp  Co.  v.  Fdtner  (1901),  65  App. 
Dlv.  224,  72  N.  Y.  Supp.  641. 

Iiine  of  fact  railed  by  return. — ^Wbere  the  petition  alleges  that  the  percentage 
ot  Incr«ase  ot  assessment  was  greater  on  the  relator'a  than  on  tbe  adjoining  prop- 
erty and  that  no  improvements  had  been  made  on  his  property,  a  return  denying 
that  the  asseesed  valuations  complained  of  were  Illegal,  excessive,  and  erroneoua 
by  reason  of  inequality,  ralsea  a  question  of  fact  which  must  be  determined  by 
the  evidence  and  not  upon  the  pleadings.  People  ex  rel.  Bishop  v.  Fettner  (1906), 
116  App.  Dlv.  452,  101  N.  Y.  Supp.  1021. 

An  Issue  of  fact  essential  to  the  determination  of  the  issues  fs  raised,  where  an 
allegation  of  the  petition,  that  the  application  was  made  In  due  time  to  the  proper 
offlcere  to  correct  tbe  asBessment,  la  denied,  by  the  return  made  by  the  defendants. 
People  ex  rel.  Bweet  v.  Blake  (1911),  72  Misc.  646,  132  N.  Y.  Supp.  191. 

Condact  of  pToeeedIng, — Certiorari  to  review  an  assessment  Is  a  special  pro- 
ceeding, and  not  an  action  or  proceeding  to  be  conducted  according  to  the  strict 
rules  ot  the  common  law,  either  In  the  admlsalon  of  evidence  or  otherwise.  People 
ei  rel.  N.  Y.  C.  R.  R.  Co.  v.  Cook  (1891),  62  Hun  303.  17  N.  Y.  Supp.  546; 
People  ex  rel.  Warren  v.  Carter  (1888),  47  Hun  446;  People  ex  rel.  Wallklll  Valley 
R.  R.  Co.  V.  Keator  (1885),  36  Hun  592. 

Inequality  or  overvaluation;  taets  seeeiiary  to  establish. — The  petitioner  maet 
show  a  state  of  facts  from  which  a  presumption  Justly  arises  that  the  inequality 
ot  which  he  complains  will  subject  him  to  the  payment  ot  more  than  his  Just 
proportion  of  the  aggregate  tax,  and  this  presumption  Is  not  raised  by  proof  that 
In  a  particular  Instance  property  la  asaeesed  at  a  proportionately  lower  valuation 
than  hie  own.  Nor  does  It  make  any  difference  that  the  aaseaaments  cemp&red 
were  of  contiguous  property.  The  conclusion  of  the  court  below,  that  there  was  an 
overvaluation.  If  supported  by  evidence,  la  not  reviewable  in  the  court  of  appeals. 
People  ex  rel.  Warren  v.  Carter  (1888),  109  N.  Y.  676,  17  N.  B.  222,  revg.  In 
part  (1888),  47  Hun  446;  People  ex  rel.  WltthauB  v.  O'Donnell  (1905),46  Misc.  519. 
92  N.  Y.  Supp.  770. 

Upon  certiorari  to  reduce  an  assessment  Increased  from  $42,600  to  160.000,  In  a 
aubeequent  year,  relator's  witnesseB  testlBed  that  the  value  of  the  property  was 
180,000  to  1106,000,  and  the  assessore  produced  evidence  that  It  was  worth  fl75,~ 
000  to  1200,000,  and  that  adjacent  parcels  selected  by  relator  as  showing  Ine- 
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qniJlty  wen  aasesaed  relatlvelr  higher  than  his, — ^beld,  that  an  order  dlamiBBlng 
tbe  writ  shonld  he  afflnned.  People  ex  rel.  EtooKlas  v.  Van  Noetrand  (1893),  53 
N.  Y.  St.  Rep.  85E,  24  N.  Y.  Bnpp.  613. 

In  People  en  rel.  Hartford  t  Conn.  West.  R.  R.  Co.  t.  Frost  (1887),  10  N.  T.  SL 
Rep.  7S,  the  court  said  that  there  was  no  reason  to  doubt  that  the  asseseors  dla- 
charged  tbelr  duties  with  faimeaa,  and  exercised  due  diligence  to  learn  the  value 
oF  the  property  subject  to  their  action,  and  that  there  was  no  evidence  of  any 
prejudice  against  the  relators,  and  no  reason  to  suppose  that  the  property  of  the 
railroad  has  been  valued  at  a  higher  rate  than  other  property  In  the  town.  G!gual' 
Ity  In  taiatlon  Is  the  result  to  be  sought,  and  when  It  exists,  no  ground  lor  tnter- 
terance  Is  shown. 

Where  asseasors  assert  on  return  of  a  writ  of  certiorari,  that  they  have  assessed 
■11  the  real  estate  at  one-flfth  of  Its  value  the  admitted  violation  of  their  duty  In 
thla  respect  renders  their  statement  In  respect  to  a  similar  assessment  of  relator's 
nel  eatate  unreliable.  People  es  rel.  D.  A  H.  Canal  Co.  v.  Qanley  (1S90),  29  N.  Y. 
BC.  Rep.  130,  8  N.  Y.  Supp.  563.  affd.   (1892).  131  N.  Y.  566,  30  N.  E.  64. 

In  a  particular  case  It  was  held  that  the  question  of  proportionate  valuation 
wss  properly  disposed  of  at  special  term.  People  ex  rel.  EScherson  v,  Christie 
(1888).  U  N.  y.  St.  Rep.  S2E.  alfd.   (1889).  116  N.  Y.  IBS,  21  N.  E.  1024. 

In  disregard  of  the  last  decision  the  aaseseors  assessed  tbe  property  for  the 
tame  amount  the  next  year.  Tbe  court  held  that  when  an  assessment  had  been 
once  fixed  by  a  higher  tribunal,  that  must  be  the  grulde  of  the  Inferior  tribunal 
notll  a  changed  condition  of  affain  should  require  dIfFerent  action.  Hatter  of 
Bckerson  (1888),  IT  N.  Y.  St.  Rep.  689. 

A  mere  statement  that  real  estate  should  be  asseesed  at  a  specified  Butn,  in 
acrordaoce  with  the  fair  marketable  value,  does  not  allege  overvaluation,  but  Is 
a  mere  statement  of  opinion.  People  ex  rel.  Edison  Electric  111.  Co.  v.  Feltner 
(1302).  39  Hlsc.  463.  80  N.  Y.  Supp.  140,  reversed  on  another  ground.  86  App. 
Dlv.  48,  83  N.  Y.  Supp.  1114,  alfd.  <1904),  178  N.  Y.  577,  70  N.  E.  1106. 

A  petition  which  does  not  show  that  property  was  assessed  at  a  greater  sum 
then  that  for  which,  under  ordinary  circumstances  it  would  sell,  does  not  estab- 
Ibh  overvaluation.  People  ex  rel.  Greenwood  v.  Feltner  (1902),  77  App.  Dlv.  428, 
78  N.  Y.  Supp.  309. 

See,  also,  on  question  of  sufficiency  of  allegation  of  overvaluation,  People  ex  rel. 
Thompson  v.  Feltner  (1901),  61  App.  Dlv.  117.  70  N.  Y.  Supp.  3S0,  alfd.  (1901), 
168  N.  y.  441,  61  N.  E.  763;  People  ex  rel.  Broadway  Realty  Co.  v.  Feltner  (1901), 
«  App.  Dlv.  166,  70  N.  Y.  Supp.  452.  affd.  (1901),  168  N.  Y.  681,  81  N.  E.  1132. 

Brldence  examined,  and  held,  that  a  Judgment  reducing  tbe  assessment  on 
idator'B  real  property  based  upon  a  finding  that  such  property  was  assessed  pro- 
portionately higher  than  other  property  of  the  same  class  should  be  revened;  that 
eo  assessment  of  135,000  upon  a  manufacturing  plant  erected  at  a  cost  of  160,000, 
and  practically  new.  was  a  fair  one  considering  that  It  rented  for  120,000  a  year. 
It  leemt,  that  tbe  cost  of  such  property  In  connection  with  the  lease  and  other 
drcunutances  la  entitled  to  more  weight  than  mere  opinions  as  to  market  value. 
People  ex  rel.  United  Wood  Alcohol  Co.  v.  Sheldon  (1911),  148  App.  Dlv.  400,  132 
N.  T.  Supp.  804. 

Tillage  asaeaameat. — Where  upon  certiorari  to .  review  the  assessment  of  the 
property  of  a  railway  company  situated  In  a  village.  It  appears  from  the  petition 
and '  retnm  that  the  village  having  been  Incorporated  the  preceding  year  the 
aaaessors  adopted  the  assessment  of  the  last  preceding  year  of  tbe  town  In  which 
the  village  Is  located  as  far  as  practicable,  that  the  aeseesors  had  Jurisdiction  of 
both  the  relator  and  of  Its  property  and  that  no  claim  was  made  that  the  village 
**a  not  legally  incorporated,  or  that  the  assessment  was  not  duly  made,  the 
t  cannot  be  held  to  have  bemi  illegal.    Hence,  tbe  court  cannot  order 
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ttae  asaeasment  stricken  tram  ttae  roll,  bnt  mar  correct  the  present  assessment. 
In  caae  the  proofs  ta^en  by  ttae  court  or  by  a  referee  appointed  tor  that  purpose 
require  It.  Matter  of  N.  Y.,  O.  «  W.  R7.  Co.  (1913),  155  App.  Div.  866,  140  N.  Y. 
Supp.  678. 

Serlew  of  levy  by  board  of  isperrlion. — While  the  Supreme  Conrt  has  the  power 
to  review  by  certiorari  tt  will  not,  In  tbe  exercise  of  Its  discretion,  review  the 
action  of  the  board  of  euperrlBors  In  levying  ttae  general  tax  for  town  and 
county  purposes  where  the  alleged  defects  are  In  the  auditing  of  town  and  county 
charges  and  Including  tbem  In  the  tax  roll.  Such  action  Is  quasi-] udldal.  People 
ex  rel.  Toma  v.  Board  of  Supervisors  (1910),  199  N.  Y.  150,  92  N.  E.  389,  aOK. 
(1910),  138  App.  DJT.  912,  122  N.  Y.   Supp.  7«. 

When  referee  will  be  appointed. — Where  a  petition,  by  a  person  asseesed,  to 
obtain  a  writ  of  certiorari  under  ch.  269  of  the  Laws  of  18S0,  to  review  an  aasess- 
ment  of  personal  property,  alleges  that  the  assessment  of  the  petitioner  was 
Illegal,  erroneous,  and  void  upon  the  ground  that  abe  wae  not  then,  and  had  not 
been  at  any  time  during  tbe  year  for  wbtcb  such  assessment  was  levied,  tbe  owner 
of  any  personal  property  In  the  village,  In  behalf  of  which  auch  assessment  had 
been  levied,  which  was  the  subject  of  taxation,  a  case  Is  presented  where  the  conrt 
la  lustlfled  In  appointing  a  referee,  under  S  4  of  such  act,  to  take  evidence  and  to 
report  tbe  same  to  the  court.  People  ex  rel.  Dwlgbt  v.  Piatt  (189G),  92  Hun  349, 
36  N.  Y.  Snpp.  631. 

The  court  will  order  a  reference  only  where  the  application  for  a  reduction 
tenders  a  question  of  fact  and  contains  a  statement  of  fact  which,  if  taken  as 
true,  would  require  a  reduction  or  cancellation  of  the  assessment  People  ex  reL 
Cord  Meyer  Co.  T.  Feltner  (1902),  39  Mtoc.  467,  80  N.  Y.  Supp.  162. 

The  appointment  of  a  referee  does  not  preclude  the  court  from  subsequently 
deciding  that  on  the  face  of  the  return  the  assessment  was  Invalid.  People  ex  rel. 
Twenty-third  St.  R.  R.  Co.  t.  Peitner  (1904),  92  App.  Dlv.  618,  87  N.  Y.  Supp.  304. 

Certiorari  proceedings  brought  by  a  number  of  distinct  sets  of  relators  requir- 
ing the  testimony  of  experts,  whose  time  Is  so  occupied  that  It  niay  be  impossible 
to  secure  them  for  a  trial  In  court,  may  he  referred  to  various  referees.  People 
ex  rel.  Stewart  v.  Peitner  (1907),  63  Misc.  334,  104  N.  Y.  Supp.  794.  aKd.  <1907), 
120  App.  Dlv.  880.  105  N.  Y.  Supp.  1138. 

Taking  evldenoe. — Requlr«nent  la  mandatory.  People  ex  rel.  Bronx  Qaa  Co.  v. 
P^tner  (1899),  43  App.  Dlv.  198,  59  N.  Y.  Supp.  327. 

Admiiiion  of  immaterial  evldenoe  by  referee  does  not  afford  ground  for  raversal  of 
Judgment  entered  on  referee's  report.  People  ex  rel.  Batt  v.  Rushford  (1903),  81 
App.  Dlv.  298,  SO  N.  Y.  Supp.  891. 

Finding!  of  lower  oonrt.— Concluelreneea  of.  See  Warren  v.  Carter  (1888),  109 
N.  Y.  676,  17  N.  B.  222;  People  ox  rel.  Cornell  S.  Co.  v.  Dederick  (1900),  161  N.  Y. 
196,  66  N.  B.  927:  People  v.  ChHetle  (1889).  116  N.  Y.  IBS.  21  N.  B.  1024;  People  ex 
rel.  Wallklll  Valley  R,  R.  Co.  v.  Keator  (1S86),  36  Hun  692;  People  ex  rel.  Rome, 
etc.,  R.  R.  Co,  V.  Hicks  (1S86),  40  Hun  598,  affd.  (1889),  113  N.  Y.  670. 

Section  cited. — People  ex  rel.  CongresB  Hall  v.  Ouderkirk  (1907),  120  App,  Dlv. 
660,  105  N.  Y.  Supp.  134;  People  ex  rel.  B.,  R,  *  P.  R.  Co.  v.  Carmlcbael  (1909), 
64  Misc.  271,  118  N.  Y.  Supp.  364,  a(fd.  (1910).  139  App.  Dlv.  925,  125  N.  Y.  S.app. 
1151;  People  ex  rel.  Jamaica  Water  Supply  Co.  v.  Tas  Commlestoners  (1910),  65 
Misc.  630,  122  N.  Y.  Supp.  366. 

§  283-H.  Special  proceediofpi  conoemuig  special  franohiEie  tax  assessments. 
— ^When  the  writ  is  obtained  to  review  a  special  franchise  assesstuent  made 
pursuant  to  the  provisions  of  article  two  of  this  chapter,  apon  tbe  filinf; 
of  the  return  to  the  writ  the  court  may  take  such  evidence  as  it  may- 
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deem  necessary,  or  may  appoint  a  referee  to  take  evidence  and  to  hear, 
tiy  and  determine  all  questions  raised  by  the  petition  and  the  return 
thereto  and  to  make  his  flndinga  and  determinations  therein,  or,  on  mo- 
tion of  either  party,  the  court  may  direct  the  place  of  trial  changed  to 
the  coDnty  in  which  the  special  franchise  under  review  is  situated,  and  on 
an  order  duly  entered  granting  such  motion,  the  place  of  trial  shall  be 
deemed  changed  to  the  county  deeignated  and  the  papers  and  proceedings 
ihall  be  certified  to  that  county  in  the  manner  now  provided  by  law 
in  the  ease  of  a  change  in  the  place  of  trial  of  an  action  and  all  subse- 
qnent  proceedings  shall  be  had  in  the  county  so  designated,  as  if  the  spe- 
cial proceedings  had  been  originally  instituted  in  that  county,  and  the 
court  may,  upon  the  application  of  the  attorney-general,  upon  cause  shown, 
Tacale  any  reference  heretofore  made  in  any  proceeding  instituted  to  re- 
view a  special  franchise  assessment,  made  pursuant  to  the  provisions  of 
*rticle  two  of  this  chapter.     The  governor  may,  upon  the  application  of 
^e  attorney-general,  upon  cause  shown,  appoint  extraordinary  terms  of 
^e  supreme  court  to  be  held  in  any  judicial  district  and  designate  a  jus- 
tice to  preside  thereat,  to  try  such  special  franchise  cases.     Such  extraor- 
dinary term  shall  have  jurisdiction  over  all  special  franchise  cases  aris- 
">?  in  any  tax  district  within  the  judicial  district  for  which  the  term  is 
Appointed,  without  regard  to  the  county  in  which  the  term  is  being  held, 
^d  either  party  to  a  proceeding  to  review  a  special  franchise  assessment 
'"By  at  any  tim£  bring  the  proceeding  on  for  a  hearing  or  trial  before  said 
extraordinary  term  by  serving  upon  the  other  party  sixteen  days'  notice 
thereof  by  mail  or  fourteen  days'  notice  personally,    A  new  assessment 
or  con-^QfJQQ  gf  gj^  assessment  made  by  order  of  the  court  shall  have  the 
s^nie  force  and  effect  as  if  it  had  been  so  made  by  the  proper  officers  within 
")^  time  prescribed  by  law  for  making  such  assessment.     {Added  by  L. 
^^16,  ch.  323,  §  78.) 
'**te,, — R«-enacte  a  portion  of  former  |  93,  without  change, 
'^ferenoes. — See  cases  cited  under  H  H  "• 

^I^PUoitioii. — Tbe  provisions  of  this  article  as  applied  to  a  proceeding  to  review 
nsBessment  of  a  special  franchise  In  tbe  borough  of  Queens  for  Inequalltj, 
^utree  the  relator  to  show  that  the  aaeeesment  has  been  made  at  a  higher  propor- 
tionate valuation  than  tbe  general  rate  of  assessment  of  real  and  personal 
^°^*^>^y  in  the  borough  of  Queens.  People  ex  rel.  Q.  B.  Q.  ^  BL  Co.  v.  Woodbury 
''***>.    67  Misc.  481,  B02,  123  N.  T.  Supp.  B82. 

^^    b-nrden  reiti  upon  the  relator  to  show  satisfactorily  that  a  wrong  system 

<^xnt)utlng  the  value  of  the  Intangible  part  of  a  special  franchise  has  been 

Mopt©^^  or  that  a.  proper  system  has  bean     erroneously  applied.    People  ex  rel. 

**■"*■  C.  4  H.  R.  R.  R.  Co.  V.  Prtest  (1912).  160  App.  Dlv,  IB,  133  N.  Y.  Supp.  1087, 

^Si.  ^1912),  206  N.  y.  274,  98  N.  B.  6*7. 

^(Illation  of  tranohlM  by  oonrt  determiuea  right  to  reduotloa. — On  certiorari 
.  ^Tlew  tbe  aHsessment  of  a  special  franchise  tax  tbe  court  determines  de  ttoxm 
^  value  of  tbe  franchise  and  may  modify  or  refuse  to  accept  a  determination 
^»  by  the  State  Board  of  Equalization  under  section  174  of  the  Tax  Iaw.  It 
K  tlie  value  of  tbe  [ranchlse  as  found  by  the  court  and  not  as  found  by  the  State 
Board  of  Commissioners   which   determines   tbe  relator's    right   to  a  reduction 
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tor  equalization.  People  ez  rel.  Third  Avmae  B.  R.  Co.  t.  Tax  CommtaalonerB 
(1913),  15T  App.  DlT.  731,  142  N.  Y.  Supp.  986. 

On  certiorari  to  review  tbe  asBeBBin«nt  ol  a  Hpeclal  frftncblBe  tax,  the  court 
Bhould  reduce  the  asseesmeat  to  the  same  percentase  of  TalnatlOD  aa  haa  bees 
followed  generally  with  respect  to  tbe  aaBeesment  or  other  real  property  on  the 
aame  roll.  But  tbe  Inequality  of  tbe  assessinMit  can  only  be  determined  trom  tb« 
roll  of  that  year  and  not  by  asseBsments  made  In  prior  years.  People  ex  rel. 
Third  Avenue  R.  R.  Co.  v.  Tax  Commlaslonen  (1913).  157  App.  Dlr.  731,  142  N.  T. 
Supp.  9S6. 

Under  the  net  earning!  mle  the  groBe  eamlngs  for  the  year  are  Bret  determined, 
and  from  thia  sum  Is  deducted,  /Iril,  the  operating  expenses  and,  tecond,  a  fair 
and  reasonable  return  on  that  portion  of  the  capital  which  Is  Invested  In  tangible 
property.  The  balance  Is  deemed  to  give  the  net  earnings  attributable  to  the 
special  franchise,  the  value  of  which  is  then  found  by  capitalising  such  balance  at 
a  fair  rate.  The  question  of  what  is  a  fair  rats  on  the  tangible  property  is  one 
of  tact.  People  ex  rel.  Third  Are.  R.  R.  Co.  v.  Tax  Commissioners  (1S13),  1G7 
App.  DlT.  731,  142  N.  Y.  Supp.  986. 

Net  earnings  rule  as  formnlated  by  tbe  Court  of  Appeals  In  Jamaica  Water  Sup- 
ply Company  Case  (1909),  196  N,  Y.  39.  89  N.  B.  GSl.  fallowed  and  ^plied. 
People  ex  rel.  Q.  C.  Water  Co.  v.  Woodbury  (1910),  67  Misc.  490,  123  N.  Y.  Supp.  699. 

Talnation  of  franohiie  of  water  company. — ^The  state  board  in  fixing  the  valna 
of  tbe  franchise  of  a  water  company  Is  not  confined  to  the  earnings  of  such  company 
prior  to  the  assessment,  and  moneys  received  at  the  time  of  the  hearing  under  a 
contract  to  supply  water  to  a  city  should  be  considered  as  a  part  of  the  earnings 
of  the  company.  Land  bought  by  such  company  and  used  solely  lor  its  buslneiw 
should  be  treated  as  a  part  of  the  plant  and  its  value  considered  in  determining  the 
return  to  be  received  from  the  property.  Money  expended  in  maintaining  such  land 
should  be  allowed  as  an  expense  of  the  business.  In  determlnlhg  tbe  net  proSta 
for  a  certain  year,  taxes  levied  tor  such  year,  but  unpaid,  should  not  be  disallowed. 
In  determining  the  reproductive  cost  of  laying  pipes  in  streets  which  were  there- 
after paved,  tbe  cost  of  relaying  tbe  pavement  should  be  allowed,  although  such 
paving  may  not  cost  tbe  company  anything.  People  ex  rel.  Queens  Co.  Water  Co. 
V.  Tax  Comrs.   (1913),  1B7  App.  Div.  165,  142  N.  Y.  Supp.  ISO. 

Talnatton  of  right  to  cenitrnet  and  separate  tunnel. — Where  tbe  franchise  In  qnos- 
tion  1b  a  part  of  the  right  to  construct  and  operate  a  tunnel  which  has  never  In 
fact  been  operated  and  for  that  reason  it  is  impossible  to  make  use  of  the  net 
earnings  rule  in  determining  its  value,  the  court  may  resort  for  that  purpose  to 
proof  of  the  physical  condition  of  the  tunnel,  its  relation  to  transportation  line* 
and  to  other  similar  tunnels  In  operation,  the  population  of  contiguous  territory, 
the  length  and  coat  of  tbe  tunnel,  the  offering  of  the  relators  to  sell  it  and  the 
facts  bearing  upon  its  probable  earning  capacity.  People  ex  rel.  Bryan  v.  Stats 
Tax  Comra.  (1910),  67  Misc.  474,  123  N.  Y.  Supp.  609,  aftd.  (1911).  143  App.  Mt. 
950,  128  N.  Y.  Supp.  1139. 

Kntes  for  determining  value  of  railway  franohiie. — See  People  ex  rel.  Third 
Ave.  R.  R.  Co.  V.  Tax  Commtsaloners  (1913),  167  App.  Dlv.  731.  142  N.  Y.  Supp. 
986;  People  ex  rel.  Met.  St.  Ry.  Co.  v.  State  Tax  Comrs.  (1913),  1S9  App.  Dlv. 
136,  144  N.  y.  Supp.  74. 

§  284.  Costa. — Costs  shall  not  be  allowed  against  the  officers  whose  pro- 
ceedings may  be  reviewed  under  any  such  writ  tmless  it  shall  appear  to 
the  court  that  they  acted  with  gross  negligence  or  in  bad  faith  or  with 
malice  in  making  the  assessment  complained  of.  If  the  writ  shall  be 
quashed  or  the  assessment  confirmed,  or  if  the  assessment  complained  of 
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glull  be  reduced  by  an  amount  less  than  half  the  reduction  claimed  be- 
fore the  assessiag  officers,  costs  and  disbursement  shall  be  awarded  against 
the  petitioner.  If  the  assessment  shall  be  reduced  by  aa  amount  greater 
than  half  the  reduction  claimed  before  the  assessing  officers,  costs  and 
disbanements  shall  be  awarded  against  the  tax  district  represented  by  the 
officers  whose  proceedings  may  be  reviewed.  The  costs  and  disburse^ 
ments  shall  not  exceed  those  taxable  in  an  action  upon  the  trial  of  an 
issae  of  fact  in  the  supreme  court,  except  that  if  evidence  shaU  be  taken 
there  shall  be  included  in  the  taxable  costs  and  disbursements  the  ex- 
pense of  furnishing  to  the  court  or  to  the  referee  a  copy  of  the  stenog- 
rapher's minutes  of  the  evidence  taken. 

loiree.— Former  Tax  L^  (L.  1896.  ch.  908)  f  2G4,  M  amended  by  L.  1895,  ch.  281; 
oTleiaailj  rerlBed  liom  L.  1880,  ch.  269,  |  6. 
The  ameadmeiLt  of  IMS  changed  the  effect  of  the  decUloiiB  which  follow. 
Applleatloa. — Where  a  corporation  appears  before  the  State  Board  of  Tax  Cou- 
mlBBlcnerB  and  ctalms  that  the  valuation  of  Ite  special  franchise  at  (110,000  Is 
emmeoua  and  should  be  entirely  cancelled  or  else  reduced  to  &  nominal  sum,  and 
It  te  reduced  to  |S0,O0O,  but,  by  a  v.  It  of  certiorari  subsequently  obtained,  it  is 
reduced  to  $47,513.66,  "on  amount  greater  than  half  the  reduction  claimed  before 
tile  uaesslng  officers,"  costs  and  disbursements  should  be  allowed  the  relator 
under  the  proTlelous  of  this  section.  People  ex  rel.  N.  Y.  M.  A  N.  T.  Co.  v.  Tax 
Comrs.  (1913),  167  App.  DIt.  686,  142  N.  Y.  Supp.  T5S,  affd.  (1914),  210  N.  Y. 
K3.  104  N.  B.  1138. 

Coitt  nuuidatoTy. — The  provision  that  on  certiorari  to  reviev  an  assessment, 
cccU  shall  be  awarded  against  the  petitioner  if  the  reduction  thereby  obtained  is 
1ms  than  half  the  assessment,  Is  mandatory,  and  under  such  circumstances  the 
nan  has  no  discretionary  power  to  refuse  to  award  costs  to  the  tax  com- 
nUnlDners.  People  ex  reL  Loomis  v.  Purdy  (1915),  167  App.  Div.  SGT,  1G3  N.  T. 
Snpp.  793. 

CMtt  and  disbursements  ore  chargeable  agalnit  the  relator,  where,  on  certiorari, 
M  useasment  is  reduced  by  less  than  one-half  of  the  reduction  claimed  before  the 
««e»alng  officers.  People  ez  rel.  N.  Y.,  O.  A  W.  R.  Co.  v.  Shaw  (IBll),  143  App. 
^''-  811,  128  N.  Y.  Supp.  177,  affd.   (1911),  202,  N.  Y.  666.  96  N.  E.  1137. 

A  nilroad  company  reviewing  the  assessment  of  a  special  franchise  tax  by 
'^^Wor&rl  is  not  raitltled  to  costs  under  this  section,  where  the  assessment  was 
*"  found  by  the  Special  Term,  and  is  not  found  by  the  Appellate  Division  to  bs 
*''^'ve  by  one-half  of  that  amount  People  ex  rel.  Third  Avenue  R.  R.  Co. 
B  **  Commissioners  (1B13),  157  App.  Div.  731,  142  N.  Y.  Supp.  986. 
nle,  govcmli^  costs  under  early  deeislous. — In  proceedings  under  L.  1880,  ch. 
^  '  *<»  review  an  assessment  for  the  purposes  of  taxation,  although  the  assessment 
ni.1^**^  to  bo  reduced,  the  conrt  cannot  direct  that  the  coats  of  the  relator  be 
]  In  the  neit  Ux  levy,  and,  when  thus  raised,  be  paid  over  to  him;  nor  In  the 
max.  ; 


^'^  of  proof  that  the  assessors  acted  with  gross  negligence,  in  bad  faith,  or 


*ttallce,  can  costs  be  awarded  against  them  personally.    The  rule  governing 
Peow*"  "=«rtlorari  proceedings  generally  (Code  Civ.  Pro.  |  2143)  Is  not  applicable. 
W©  ex  rel.  Niagara  Falls  Co.  v.  Russell  (1890).  57  Hun  53,  10  N.  Y.  Supp.  391. 
^»«re  the  relator  Instituted  proceedings  under  L.  1880,  ch.  269,  to  review  the 


— t  of  his  property  which  he  claimed  was  exempt,  he  being  a  minister  at 
wW  goapel— held,  that  the  evidence  showing  the  respondenU  acted  in  good  faith, 
costs  should  not  be  Imposed  upon  them.  People  ex  reL  Mann  v.  Peterson  (1884) 
JlBttn  421. 
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L.  1880,  ch.  269,  I  «,  only  reliereB  useMora  from  casta  niKin  Ui«  hearing  at 
special  term  on  the  retvm  ot  the  certiorari.  Costs  on  appeal  (|  7)  are  to  be  given 
or  withheld  In  the  discretion  of  the  court  as  provided  oa  an  appeal  from  an  order 
under  Code  of  Procednre,  f  3239.  People  ez  rel.  Smith  v.  Comrs.  ot  Tazee  (1886). 
101  N.  Y.  652,  4  N.  B.  762.  See,  also.  People  ex  rel.  Bckereon  r.  ChrlsUe  (1888),  14 
N.  Y.  St.  Rep.  G26,  affd.  (1889).  116  N.  Y.  168,  21  N.  B.  VtZ*. 

For  an  Instance  where  aaseseon  were  charged  wltb  costs,  eee  Id. 

Aaeeaeors,  or  other  persons  whose  proceedings  maj'  be  reversed  nnder  ch.  269 
of  the  Lavs  of  1880,  should  not  be  charged  with  costs  nnless  they  acted  with  groaa 
negligence.  In  bad  faith,  or  with  malice,  and  where  a  question  of  law,  not  free 
from  doubt.  Is  submitted  to  assessors,  and  their  action  upon  It  Is  subseqnaitlr 
reversed,  costs  ought  not  to  be  awarded  against  them.  People  ex  rel.  Canada^  t. 
Williams  (1S9B),  90  Hun  GOl,  36  N.  Y.  Supp.  65. 

See  generall7  People  ex  rel.  Q.  B.  G.  &  Bl.  Co.  t.  Woodbury  (1910),  67  BUsc.  481, 
489,  123  N.  Y.  Supp.  692;  People  ex  rel.  0>iibo1.  Water  Co.  v.  Woodbury  (1910),  67 
MUc.  603,  122  N.  T.  Supp.  904. 

§  286.  Appeals. — ^An  appea]  may  be  taken  by  either  party  from  an 
order,  judgment  or  detennination  under  this  article  as  from  an  order, 
and  it  shall  be  heard  and  determined  in  like  manner  as  appeals  in  the 
supreme  court  from  orders.  All  iasues  and  appeals  in  any  proceeding 
under  this  article  shall  have  preference  over  all  other  civil  acti<m8  and 
proceedii^B  in  all  courts. 

Bonroe.— Former  Tax  L,  (L.  1S96,  ch.  908)  t  266;  originally  revised  from  L.  1880, 
cb.  269,  i  7. 

Appeals  generally. — An  appeal  to  the  court  of  appeals  from  a  decision  of  the  sen- 
eral  term  affirming  a  reduction  of  an  assessment  is  limited  to  sixty  days.  Code  of 
Proc.  f  1325,  does  not  apply.  People  ez  rel.  WsllktU  Valley  R.  R.  Co.  v.  Keator 
(ISSS).  101  N.  Y.  610.  3  N.  B.  903,  alfg.  (1886),  36  Hun  692. 

Upon  certiorari  to  review  an  asseesmMit,  objections  to  evidence  admitted  by 
the  referee,  raised  before  him,  but  not  at  special  term — held  to  be  regarded  as 
waived  and  not  to  be  available  in  the  general  term.  People  ez  rel.  WallklU  Valley 
R.  R.  Co.  V.  Keator  (1886),  36  Hun  692,  affd.  <189E),  101  N.  Y.  610.  3  N.  B.  903. 

§  296.  Kefnnd  of  tax  paid  npon  illegal,  erroneoiu  or  nnetiiial  anenme&t. — 
If  in  a  final  order  in  any  such  proceeding  it  has  been  or  shall  be  ordered 
or  adjudged  or  determined  that  the  assessment  complained  of  was  illegal, 
erroneous  or  unequal,  and  correcting  or  directing  correction  thereof,  and 
such  order  shall  not  be  made  in  time  to  enable  tbe  assessors  or  other  ofB- 
eers  to  make  a  new  or  corrected  assessment  for  the  use  of  the  board  of 
supervisors  or  for  the  use  of  the  town,  village,  city,  school  or  special  dis- 
trict officers  levying  any  tax  upon  such  property,  the  assessment  of  which 
has  been  or  shall  be  so  ordered  or  adjudged  or  determined  to  be  illegal, 
erroneous  or  unequal,  then  any  tax  collected  or  to  be  collected  upon  such 
illegal,  erroneous  or  unequal  assessment  shall  be  refunded  as  follows : 

1.  When  such  tax  upon  such  illegal,  erroneous  or  unequal  assessment 
shall  have  been  levied  by  the  board  of  supervisors,  then  at  an  atmual  ses- 
sion of  the  board  of  supervisors  held  after  the  order  for  such  correction 
has  been  granted  and  entered  there  shall  be  audited  and  allowed  to  the 
petitioner  or  other  person  who  shall  have  paid  such  tax,  and  included  in 
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tie  tax  levy  of  the  town,  village,  city  or  speoial  district  in  which  the  prop- 
erty is  situated,  made  next  after  the  entry  of  sach  order,  and  paid  to 
tiie  petitioner,  or  other  person  paying  the  tax,  the  amount  paid  by  him, 
in  excess  of  what  the  tax  would  have  been  if  the  asseasment  had  been 
made  as  ordered,  adjudged  or  determined  by  such  order  of  the  court,  to- 
gether with  the  interest  thereon  from  the  date  of  payment.  In  case  the 
unoimt  deducted  from  such  asseaament  by  such  order  exceeds  ten  thoa- 
Band  dollars,  bo  much  of  the  tax  as  aball  be  refunded  by  reason  of  such 
corrected  assessment,  other  than  the  proportion  or  percentage  thereof  col- 
lected for  such  town,  village,  city  or  special  district  purposes,  shall  be 
levied  upon  the  county  at  large  and  paid  with  interest,  to  the  petitioner 
or  other  person  paying  the  tax  -without  further  audit ;  and  the  board  of 
supervisors  shall  audit  and  levy  upon  such  town,  village,  city  or  special 
dietrict,  the  proportion  or  percentage  of  such  excess  of  tax  collected  for 
rack  town,  village,  city  or  special  district  purposes,  which  shall  be  collected 
and  paid  with  interest  to  the  petitioner,  or  other  person  paying  the  tax, 
without  other  or  further  audit. 

2.  When  a  tax,  or  any  part  thereof  upon  such  illegal,  erroneous  or  un- 
equal assessment  shall  have  been  levied  by  the  proper  ofBcers  of  any  city 
or  village,  solely  for  the  benefit  and  purposes  of  such  city  or  village,  then 
the  common  council  or  other  auditing  ofBcer  or  officers  of  such  city  or 
village  shall  immediately  after  such  correction  audit  and  allow,  to  the  peti- 
tioner or  other  person  who  shall  have  paid  such  tax,  or  the  part  thereof 
levied  solely  for  the  benefit  and  purposes  of  such  city  or  village,  and  in- 
elnde  in  the  tax  levy  of  such  city  or  village  in  which  the  property  is  situ- 
ated made  next  after  the  entry  of  such  order  and  cause  to  be  paid  to  such 
petitioner  or  other  person  paying  such  tax,  or  the  part  thereof  levied  solely 
for  the  benefit  and  purposes  of  such  city  or  village,  the  amount  paid  by 
hnn  in  excess  of  what  the  tax  or  the  part  thereof  levied  solely  for  the  bene- 
fit and  purposes  of  such  city  or  village,  would  have  been  if  the  assessment 
had  been  as  ordered,  adjudged  or  determined  by  such  order  of  the  court,  to- 
gether with  interest  thereon  from  the  date  of  the  payment. 

3.  When  a  tax  shall  have  been  levied  and  collected  in  any  school  dis- 
trict of  this  state  upon  any  property  within  such  district  on  any  assess- 
tnent  value  thereof  which  shall  have  been  ascertained  from  a  town  assess- 
ment-roll and  which  assessment  upon  such  town  roll  shall  have  been  or- 
dered, adjudged  or  determined  by  order  of  the  court  as  aforesaid  to  have 
been  illegal,  erroneous  or  unequal  and  which  assessment  though  made  by 
town  assessors  was  adopted  and  was  used  in  such  district  for  the  purpose 
of  taxation  for  school  purposes,  then  and  in  such  case  the  trustees  of  such 
Kbool  district  shall  audit  and  allow  and  cause  to  be  paid  to  the  petitioner, 
or  other  person  who  shall  have  paid  such  tas,  the  amount  paid  by  him 
in  excess  of  what  the  school  tax  would  have  been  in  such  case  if  the  as- 
sessment had  been  made  as  ordered,  adjudged  or  determined  by  such  order 
of  the  court  tc^ether  with  interest  thereon  from  the  date  of  the  payment. 
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Application  to  the  proper  officer  for  the  audit  aad  allowance  of  each 
moneys  moBt  be  made  by  the  petitioner  or  other  person  paying  such  tax 
within  three  years  after  the  entry  of  the  final  order  ordering  or  adjudg- 
ing or  determining  such  assessment  to  have  been  illegal,  erroneous  or  un- 
equal ;  provided  that  the  time  of  the  pendency  of  any  appeal  in  any  aach 
proceeding  or  from  any  such  order  shall  not  be  deemed  any  part  of  such 
three  years.     (Amended  by  L.  1915,  ek.  470,  and  L.  1916,  eh.  323,  §  79.) 

SooToe.— Former  Tax  L.  (U  1896,  ch.  SOS)  |  256,  u  unended  by  L.  1907,  cb.  721. 

Tke  Bmendment  of  ISIS  added  words  "special  district"  In  several  plKces. 

CoaititatiOBBllty. — This  section  Is  not  nnconstltutlonal  as  Imposing  upon  one 
person  the  debt  ot  another,  for  taxes  are  not  to  be  regarded  as  debts  within  tbe 
conBtltutfona)  prohibition,  and  even  It  so  considered  the  statute  merely  returns 
to  the  debtor  the  excess  paid  over  that  due  and  does  not  make  a  donation  or  gift. 
People  ex  rel.  Eckenion  t.  Board  of  BducaUon  (1908),  126  App.  Dlv.  414.  420,  110  N. 
Y.  Supp.  769,  affd.   (1908).  183  N.  Y.  601,  86  N.  B.  1130. 

Application. — A  relator  having  paid  Its  taxes  under  the  coercion  and  duress  of 
a  purported  asseesment  Invalid  In  fact  but  claimed  and  appearing  to  be  valid  and 
enforceable,  under  ordinary  circumstances  would  be  entitled  to  have  those  taxes 
refunded  with  Interest  and  without  prior  demand.  People  ex  rel.  Am.  Nat.  Bx. 
Bank  v.  Purdy  (1910),  199  N.  Y.  61,  92  N.  B.  232.  revs.  (1910),  137  App.  Dlv.  B22. 

This  section  provides  for  and  defines  tbe  proceedings  through  which  tbe  return 
of  any  excess  of  payment  shall  be  obtained,  and  tbat  proceeding,  as  tbe  act  has 
created  and  defined  It,  seems  to  be  conclusive.  People  ex  rel.  Manhattan  Ry.  Co. 
V.  (pieman  (1888),  48  Hun  602,  1  N.  Y.  Supp.  112.  See,  also.  People  ex  ret.  New 
York  El.  Ry.  Co.  v.  Coleman   (1888).  1  N.  Y.  Supp.  5G1. 

This  section  does  not  affect  a  trustee's  right  to  maintain  an  action  against  a 
city  ta  pa;  a  tax  involuntarily  paid,  where  tbe  asBesament  was  void  for  lack  of 
Jurtsdictlon.  Dale  v.  City  of  New  York  (1902),  71  App.  Dlv.  227,  75  N.  Y.  Supp. 
676,  1123. 

Where  a  reduction  Is  ordered  and  It  appears  tbat  part  of  the  tax  was  levied  for 
state  and  county  purposes,  another  tor  highway  purposes,  and  the  remainder  for 
school  purposes,  the  court  should  direct  that  the  toxee  improperly  collected  for  high- 
way purposes  be  refunded  by  tbe  town,  and  tbe  balance  by  the  county.  People 
ex  rel.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  v.  Matthias  (1903),  84  App.  Dlv.  122,  81  N.  T. 
Supp.   1106. 

Where  a  board  of  supervisors  are  directed  in  a  certiorari  proceeding  to  refund 
excess  of  relator's  state,  county,  and  town  taxea,  but  refused  to  refund  all  th« 
excess  of  school  and  highway  taxes,  and  the  relator  accepted  the  award  and 
appareutly  acquiesced  therein  for  a  period  of  three  years,  the  action  ot  the  board 
Is  final  and  the  relator  is  not  entitled  to  a  writ  of  mandamus  directing  repayment 
of  the  excess  of  school  and  highway  taxes.  People  ex  rel.  Erie  R.  R.  Co.  t. 
Supervisor  (1908),  193  N.  Y.  127.  86  N.  E.  348,  revg.  (1908),  126  App.  Dlv.  920,  110 
N.  Y.  Supp.  1140. 

This  section  as  to  the  refunding  ot  school  taxes  is  retroactive.  People  ex  rel. 
Bckerson  v.  Board  of  Education  (190S),  126  App.  Dlv.  414,  110  N.  Y.  Supp.  769,  alfd. 
(1908),  193  N.  Y.  601,  86  N.  B.  1130. 

Section  olted.— See  People  ei  rel.  R.  R.  Ck>.  v.  Keator  (1885).  36  Hun  692;  People 
ex  rel.  Bckerson  v.  Christie  (1888),  14  N.  Y.  St.  Rep.  626.  aftd.  <188»),  IIB  N.  Y. 
168,  SI  N.  E.   1024. 

§  287.  When  county  aonrt  nay  apportion  tax. — ^When  the  premises  of 
one  person  shall  have  been  wrongfully  assessed  and  taxed  in  with  the 
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premines  of  anotlier,  the  person  ag^eved  thereby  may,  upon  application 
to  the  county  court  of  the  county  in  which  the  property  is  situated,  on  pe- 
tition duly  verified,  and  on  eight  days'  notice  to  the  assessors  of  the  town 
in  which  the  premises  are  situated,  and  to  the  party  whose  premises  are 
iocladed  in  such  wrongful  assessment,  have  such  assessment  and  tax  ap- 
portioned by  such  county  court.  The  county  court  shall  take  such  evi- 
dence as  may  be  necessary  to  determine  the  facts,  and  shall  fix  and  specify 
the  amount  of  the  assessment  and  tax  properly  chargeable  to  the  peti- 
timer's  property,  and  to  the  other  party  chargeable  therewith.  The  col- 
lector of  the  town,  upon  receiving  a  copy  of  the  order  of  the  county 
eonrt,  shall  forthwith  change  the  asBessment-roll  and  tax  to  conform  to 
meb  order,  and  shall  receive  the  amount  apportioned  upon  the  premises 
of  the  petitioner  in  full  for  the  tax  upon  such  property. 

lame. — Former  Tax  L.  (L.  1S96,  cli.  908)  f  S5T;  orlBlnally  revised  from  L.  1ST6, 
ct  311. 

$  288.    Application  to  aoouty  court  where  taxpayer  has  removed  from  the 

wnnty. — ^If  it  shall  satisfactorily  appear  by  affidavit  to  the  county  court  of 

wy  county  t^at  a  tax  legally  levied  therein  can  not  be  collected  because 

oi  the  removal  of  the  person  taxed  to  any  other  county  of  the  state,  such 

^oort  shall,  upon  appbcation  of  the  collector  of  any  tax  district  or  of 

the  county  treasurer  of  the  county,  grant  an  order,  directed  to  the  sheriff 

of  the  county  where  such  peraon  may  be,  to  collect  the  same  out  of  his 

personal  property  with  interest  at  the  rate  of  eight  per  centum  per  an- 

itini  from  the  date  of  said  order.    Such  order  shall  be  filed  in  the  office  of 

^  elerk  of  the  county  in  which  it  is  granted,  and  a  certified  copy  thereof 

■lelivered  to  the  constable  or  sheriff  of  the  county  where  the  person  liable 

°''  the  tax  may  be,  and  such  constable  or  sheriff,  on  receiving  the  same 

'^il  execute  it,  and  make  a  like  return,  and  be  entitled  to  the  same  fees 

^d  Subject  to  the  same  liabilities  and  penalties  for  neglect  as  upon  execu- 

^°°   from  any  court  of  record.     The  sheriff  receiving  such  moneys  shall 

P*y  the  same  to  the  county  treasurer  of  the  county  where  it  was  levied, 

'he  credit  of  the  town  in  which  it  was  assessed.     {Amended  by  L.  1916, 

**■  333,  5  80.) 

■***o«._Fonner  Tax  L.  (U  1896,  ch.  908)  |  268;  origliially  revised  from  L.  1836, 
^  **1:  L.  1S4S,  ch.  327,  H  4-7;  L.  1880,  ch.  448. 

^   289.    Supplementary  prooeedinp  to  collect  tax.— If  a  tax  exceeding 

^oUars  in  amount  levied  against  a  person  or  corporation  is  returned 

^u-         proper  collector  uncollected  for  want  of  personal  property  out  of 

*  *ch   to  collect  the  same,  the  supervisor  of  the  town  or  ward,  or  the 

eotuity  treasurer  or  the  president  of  the  village,  if  it  is  a  village  tax, 

™^y,  within  one  year  thereafter,  apply  to  the  court  for  the  institution 

ol  proceedings  supplementary  to  execution,  as  upon  a  judgment  docketed 

in  Bueh  county,  for  the  purpose  of  collecting  such  tax  and  fees,  with  in- 

tewst  thereon  from  the  fifteenth  day  of  February  after  the  levy  thereof. 
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Such  proceedings  may  be  taken  against  a  corporation,  and  the  same  pro- 
ceedii^s  may  thereupon  be  had  in  all  respects  for  the  collection  of  such 
tax  as  for  the  collection  of  a  judgment  by  proceedings  supplementary  to 
execution  thereon  against  a  natural  person,  and  the  same  cost^  and  dis- 
bursements may  be  allowed  against  the  person  or  corporation  examined  as 
in  such  supplementary  proceedings  but  none  shall  be  allowed  in  h\s  or  its 
favor.  The  taz,  if  collected  in  such  proceeding,  shall  be  paid  to  the  county 
treasurer  or  to  the  supervisor  of  the  town,  and  if  a  village  tax,  to  the  treas- 
urer of  the  village.  The  costs  and  disbursements  collected  shall  belong 
to  the  party  instituting  the  proceedings,  and  shall  be  applied  to  the  pay- 
ment of  the  expense  of  such  proceeding.  The  president  of  a  village  and 
a  county  treasurer  shall  have  no  compensation  for  any  such  proceeding. 
A  supervisor  shall  have  no  other  compensation  except  his  per  diem  pay  for 
time  necessarily  spent  in  the  proceeding. 

Sonroe. — Former  Tax  L.  (L.  1S9B,  ch.  908)  |  269;  orlglnallr  revised  team  L.  1867, 
cb.  361,  as  amended  by  L.  1881,  ch.  640. 

AppUoatlon. — The  provislona  of  this  eecUoD  are  ^pUcable  to  actions  bronght  by 
tbe  city  or  New  York  to  collect  the  personal  tax.  City  of  New  York  v.  Halaey 
(1909),  132  App.  DlT.  19Z,  118  N.  Y.  S»pp,  947.  Matter  of  Gould  (1902),  7B  App. 
Dlv.  B78.  78  N.  Y.  Supp.  381. 

Forel|n>  corpoiatlon  not  iubjeet  to  examlsatloii,  on  account  of  non-payment  ot 
tax  asseeaed  on  account  of  Its  capital  tnveated  In  business  In  this  state,  such 
aasesament  being  in  rem.  Matter  of  Waltble  <191S),  Ct.  of  Appeals,  Apr.  2,  1918, 
reported  In  N.  Y.  Law  Journal  of  Apr.  10,  1918;  OTer-nillng  In  effect  Matter  ot 
Bruere  (1916),  174  App.  DIt.  298,  160  N.  Y.  Supp.  96. 

Speoial  ooanty  Jndffe  eannot  make  order.— It  must  be  made  by  court.  Mattw  of 
Wright,  PetorB  Jt  Cki.  (1903).  73  App.  DIt.  75,  76  N.  Y.  Supp.  775. 

Wlien  order  oannot  be  vaoated. — An  order  under  this  section  directed  to  tb« 
treasurer  of  a  corporation  cannot  be  vacated  on  ground  that  tax  was  excessive, 
where  no  objection  was  presented  to  assesBors;  nor  tor  Immaterial  orror  In  the 
warrant.  Matter  of  Adler  t,  Co,  (1903),  174  N.  Y.  287,  66  N.  E.  929,  aifg.  (1902).  76 
App.  DlT.  571,  78  N.  T.  Supp.  690. 

An  order  for  an  examination  of  an  Incorporated  water  company  upon  ite  failure 
to  pay  village  taxes,  cannot  be  vacated  by  an  order  made  upon  affldavlts,  where 
the  assessment  Is  net  claimed  to  be  illegal  In  the  tectantcal  or  statutory  sense, 
and  where  the  claim  for  relief  rests  upon  the  Injustice  of  Including  therein  an 
assessment  against  the  water  company  for  the  maintenance  of  a  municipal  water 
system.  The  determlnattoQ  of  the  question  depends  upon  qnesUons  both  of  law 
and  fact  which  should  be  detwmlned  In  sn  equitable  action,  wherein  the  equitlea 
of  the  parties  will  be  determined  more  completely.  Matter  of  Beauty  Sprlns 
Water  Co.  (1910),  198  N.  Y.  413,  91  N.  E.  1101,  aUg.  (1909),  134  App.  Dtv.  17. 
118  N.  Y.  Supp.  659. 

Inability  to  pay  tax;  erreneons  asKisment. — An  action  against  a  corporatl<Hi,  to 
collect  a  personal  tax  in  arrears,  should  not  be  dismissed  upon  the  ground  that 
the  assessment  under  which  the  tax  was  levied  was  erroneous  because  tbe  Jnat 
indebtedness  of  the  defendant  was  greater  than  the  value  of  Its  personal  property, 
whsTfl  the  defendant  made  no  attempt  to  secure  from  the  tax  commissioners,  or 
through  certiorari,  the  cancellation,  or  correction,  of  such  assessment;  nor  should 
a  dismissal  be  granted  upon  the  ground  that  the  defendant  was  unable,  for  want 
of  property,  to  pay  the  tax  In  whole  or  In  part,  where  It  appears  that  althongb 
Inaolvent  In  the  sense  that  Ite  liabilities  exceed  Its  assets.  It  has  property  of  a 
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Tilue  greater  than  tbe  amount  of  the  tax  which  mar  be  utilized  (or  Its  collection, 
dly  ot  New  York  v.  Chase,  Talbot  ft  Co.  (1912),  206  N.  Y.  1,  99  N.  B.  143,  revg. 
(1911),  14S  App.   DlT.   281,  132   N.  Y.   Supp.  1094. 

DicUlon  generally. — A  dissolution  of  an  order  tor  eiomlnatlon  In  supplementary 
proceedings  may  be  moved  for  on  the  ground  that  the  order  was  ImproTldently 
gnnted.    Bassettr.  Wheeler  (1S81),  84  N.  Y.  466. 

Upon  an  appeal  from  a  motion  to  set  aside  supplementary  proceedings,  the 
ineetion  whether  the  person  proceeded  against  was  a  resident  will  not  be  reviewed 
in  tbe  Court  of  Appeals,  If  the  evidence  Is  conflicting..  Id. 

i  parment  made  as  directed  In  Bupplementary  proceedings, — held  a  voluntary 
one,  In  an  action  against  the  aeBesBors  for  lack  of  Jurisdiction,  the  order  Itself 
not  authorizing  seizure.    Drake  v.  ShurtUff  (ISSl),  24  Hun  422. 

Upon  on  application  to  the  county  Judge  for  an  order  for  the  examination  of  a 
delinquent  taxpayer,  tbe  affidavit  need  not  all^e  all  the  facts  necessary  to 
iliciv  Jarlsdlction  In  tbe  seHesson  and  supervisors.  It  is  sufflcient  It  the  requlre- 
nnita  of  the  statute  are  observed.  (Bockes,  J.,  dissenting.)  Matter  ot  Conklln 
(1885).  36  Hun  688. 

Tbe  tact  ot  ownership  of  sufflcient  personal  property  out  of  which  the  collector 
conid  have  made  the  tax  Is  not  a  detenee  to  supplementary  proceedings  for  Its 
wllectlon.    Matter  of  Hartshorn  (1892),  14  N.  Y.  St.  Rep.  16.  17  N.  T.  Supp.  567. 

Code  of  Civil  Procedure,  1)  2432-2463,  IncluAlve,  provides  tor  proceedings  sup- 
plementary to  execution.  Corporations  are  not  subject  to  its  provisions  "except 
In  those  actions  or  special  proceedings  brought  by  or  against  the  people  ot  the 
•tats."    Section  2463. 

'^e  provisions  of  this  section  exempting  a  county  treasurer  from  the  payment 
"t  costs  do  not  apply  to  an  unsuccessful  appeal  by  htm  from  an  order  diamtasinK 
'^  proceeding.    Matter  ot  Pryor  (1901),  67  App.  Div.  316,  73  N.  Y.  Supp.  961. 

§  300.  Ho  fine  or  impriaonment  for  nonpETmntt  of  tax. — Neglect  or  re- 
"'^sl  to  pay  any  tax  shall  not  be  paniahable  as  a  contempt  or  as  miscon- 
''Qct;  and  no  fine  shall  be  imposed  for  such  nonpayment,  nor  shall  any 
Person  be  imprisoned  or  otherwise  punishable  on  account  of  nonpayment 
«  axiy  tax,  or  of  any  fine  imposed  for  refusal  or  neglect  to  pay  such  tax. 
^*^  section  shall  not  apply  to  proceedings  supplementary  to  execution 
'****!  judgments  recovered  for  taxes. 
»o*tt-«e._L.  1897.  cb.  766,  as  amended  by  L.  1898,  cb.  76. 

^  301.  SiBmisnl  of  mits  or  proceedii^. — ^Where  the  person  or  corpo- 
■"tion  against  whom  a  proceeding  or  suit  is  brought  to  collect  a  personal 
r*  in  arrears  is  unable  for  want  of  property  to  pay  the  tax  in  whole  or 
"•  I>a.rt,  or  where  for  other  reasons  upon  the  facts  as  they  existed  either 
^5^*'*  or  after  the  assessment  was  made  it  appears  to  the  court  just  that 
****!  tax  should  not  be  paid,  the  court  may  dismiss  such  suit  or  proceeding 
.  ^'^Xxitely,  without  costs,  or  on  payment  of  such  part  of  the  tax  as  may  be 
^°^^t  or  on  payment  of  costs,  and  may  direct  the  cancellation  or  reduction 
of  the  tax.     {Thus  amended  ty  L.  1909,  ch.  374.) 


«.— Former  Tax  L.  (L.  1896,  ch.  269-a)  as  added  by  L.  190B,  ch.  348. 


^>»lleatien. — See  City  ot  New  York  v.  Assurance  Co.  of  America  (1908),  129  App. 
'^■'-    »04,  113  N.  Y.  Supp.  419.  affirming  opinion  of  Bischofl,  J.,  holding  that  the 
^*ttt«  was  not  intended  to  cover  a  case  In  which  proceedings  to  review  by  certiorari 
had  not  been  instituted  in  time. 
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Section  appUeable  to  Kew  York  city.— City  of  New  York  t.  Hatoey  (1909),  132 
App.  DlT.  192,  118  N.  Y.  Supp,  847. 

§  302,  Cancellation  of  penonal  tax  where  it  ia  void  for  want  of  jnriidie- 
tJon. — If  a  persocal  tas,  levied  against  a  person  or  corporation,  is  void  for 
want  of  jurisdiction  of  auch  person  or  corporation  and  has  been  returned 
by  the  proper  collector  uncollectible  for  want  of  personal  property  out 
of  which  to  collect  the  same,  the  person  or  corporation  against  whom  the 
said  tax  was  levied  may  then  apply  to  the  supreme  or  county  court  in 
the  county  in  which  is  located  the  tax  district  where  said  tax  was  levied, 
for  an  order  cancelling  the  said  tax,  and  upon  notice  to  the  president  of 
the  village,  county  treasurer,  supervisor  of  the  town  or,  in  the  case  of  s 
city,  upon  notice  to  its  attorney  or  t«  the  corporation  connsel,  and  upon 
satisfactory  proof  by  affidavit,  the  court  shall  make  an  order  directing 
the  cancellation  of  said  tax  from  the  assessment  roll  by  the  county  treas- 
urer, comptroller,  or  other  officer  in  whose  custody  and  control  the  said 
roll  may  be.     {Amended  by  L.  1916,  ck.  323,  §  81.) 

Sooroe.— Former  Tax  L.  (L.  1896,  ch.  908)  1  2G9-b,  as  add»d  by  L-  1908,  cb.  606. 

Tlie  amendnLent  of  1916  merely  corrected  a  mlispelled  word. 

A  tai  on  penonal  eitate  levied  aK^^nit  a  non-reildcnt  Is  Dot  a  tax  against  tba 
person  but  upon  the  property  wltbln  tbe  state;  and  It  cannot  be  canceled  upon 
proof  tha,t  the  tax  has  been  found  uncollectible  for  want  ol  penonal  property. 
Matter  of  Adams  <190S) ,  60  Misc.  333, 113  N.  Y.  Supp.  293,  affd.  (1908).  129  App.  Dlv. 
911.  114  N.  Y.  Supp.  1118,  affd.  (1909),  196  N.  Y.  529,  88  N.  B.  1113. 

§  303.  Power  of  oonnty  oonit  when  oolleetor  faili  to  pay  orer. — ^If  any 
collector  shall  neglect  or  refuse  to  pay  over  the  moneys  collected  by  him, 
to  any  of  the  persons  to  whom  he  is  required  to  pay  the  same  by  his  war- 
rant, or  to  account  for  the  same  as  unpaid,  the  county  court,  on  proof  of 
such  fact  by  affidavit,  on  application  of  the  county  treasurer,  shall  make 
an  order  directed  to  the  sherifE  of  the  county,  commanding  him  to  levy 
such  sum  as  shall  remain  unpaid  by  such  collector  out  of  his  property, 
personal  and  real,  and  pay  the  same  to  the  county  treasurer,  within  sixty 
days  from  the  date  of  such  order.  The  sheriff  shall  cause  the  same  to 
be  executed,  and  pay  to  the  county  treasurer  the  money  levied  by  virtue 
thereof,  deducting  for  his  fees  the  same  compensation  that  the  collector 
would  have  been  entitled  to  retain.  If  the  whole  sum  due  from  tbe  col- 
lector, or  if  a  part  only,  or  if  no  part  thereof,  shall  be  collected,  the  sheriff 
shall  state  the  fact  in  his  return,  which  shall  be  made  as  in  the  case  of  an 
execution,  and  the  county  treasurer  shall  give  notice  to  the  supervisor  of 
the  town,  city  or  division  thereof,  of  any  amount  which  may  remain  due 
from  such  collector.  If  the  sheriff  shall  neglect  to  execute  the  order,  or 
to  pay  over  the  money  collected  thereon,  within  the  time  limited  thereby, 
be  shall  be  liable  therefor  as  in  case  of  an  execution,  and  the  county  treas- 
urer shall  immediately  prosecute  such  sheriff  and  his  sureties  for  the 
sum  due  from  him,  which  sum  when  collected  shall  be  paid  into  the  county 
treasury. 
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totnt. — Former  Tax  L.  (L.  1896,  cli.  908)  i  260;  orlglnallr  revised  from  R.  8., 
ft  1,  eh.  13,  tit.  3,  II  13-15,  17-19:  L.  1862.  ch.  194. 

CMutnctloii. — A  warrant  iBBued  by  the  ciounty  treasurer  against  a  dellDquent  towa 
wilMbir  after  the  time  apectfled  is  the  statute  is  valid,  since  the  proTlBlon  is 
merely  directory.    Looney  v.  Hughes  (1863),  26  N.  Y.  614. 

Section  13  does  not  apply  to  city  or  village  collectors  unless  siieclally  so  pro- 
*W«1.   Village  or  Warren  t.  Phillips  (1860),  30  Barb.  646. 

§  304.  Pajrment  of  moaeya  collected. — The  county  treasurer  shall  pay 
"ver  the  moneya  received  from  the  sheriff  upon  such  order  in  the  manner 
''''^cted  by  the  warrant  to  the  collector.  If  the  whole  amount  of  moneys 
<'oe  from  the  collector  shall  not  be  collected  on  such  warrant,  or  otherwise, 
"fe  eoimty  treasurer  shall  first  retain  the  amount  which  ought  to  have 
'**n  paid  to  him  before  making  any  payment  to  the  town  officers. 

Source.— Former  Tai  L.  (L.  1896,  ch.  908)  |  261;  originally  revised  from  R.  a., 
P*-  ^.  ch.  13,  Ut.  3,  I  14. 

§  30S.    Collection  of  deflcienoy  from  oolleotor'a  bondamen, — ^If  it  appears 
""**  the  whole  or  any  part  of  the  moneys  due  from  the  collector  has  not 
"*^^  thus  collected,  the  county  treasurer  shall  forthwith  give  notice  to  the 
*'^^*Visor  of  the  town  or  ward  of  the  amount  still  due  from  such  collector, 
tufi  auperviaor  shall  forthwith  cause  the  undertaking  of  the  collector  to 
\fi  prosecuted,  and  shall  be  entitled  to  recover  thereon  the  sum  due  from 
tbe  collector  with  costs  of  the  action.    The  moneys  received  shall  he  ap- 
plied and  paid  by  the  supervisor  in  the  same  manner  as  they  should  have 
been  by  the  collector. 

SeuTce.— Former  Tax  I..  (L.  1S96,  ch.  908)  f  262;  originally  revised  from  R.  S., 
pt  1,  ch.  13,  Ut.  3,  II  15,  16. 

S  306.  Attomey-greneral  to  hrii^  aotion  for  lequestratioii. — It  shall  be 
the  duty  of  the  attorney-general,  on  being  informed  by  the  comptroller, 
tax  commission  or  by  the  county  treasurer  of  any  county  that  any  in- 
corporated company  refuses  or  neglects  to  pay  the  taxes  imposed  upon 
it,  pursuant  to  articles  one  and  two  of  this  chapter,  to  bring  an  action 
in  the  supreme  court  for  the  sequestration  of  the  property  of  such  cor- 
poration and  the  court  may  so  sequestrate  the  property  of  such  corporation 
for  the  purpose  of  satisfying  taxes  in  arrear,  with  the  cost  of  prosecution, 
and  may,  also,  in  its  discretion,  enjoin  such  corporation  and  further  pro- 
ceedings under  its  charter  until  such  tax  and  the  costs  incurred  in  the  ac- 
tion shall  be  paid.  The  attorney-general  may  recover  such  tax  with  costs 
from  such  delinquent  corporation  by  action  in  any  court  of  record. 
(-^mended  by  L.  1916,  ck.  323,  §  82.) 

bnroe. — Former  Tax  L.  (L.  1896,  ch.  908)  I  263;  originally  revised  from  R.  S., 
pt.  1,  ch.  13,  tit  4,  t  21,  as  amended  by  L.  1857.  cb.  4GS,  and  {  23. 

The  commltte  of  tbe  Senate  in  1896  added  the  words  "pursuant  to  articles 
I  uid  2  of  this  chapter."  There  seemed  to  be  some  doubt  as  to  tbe  extent  of  ap- 
plication of  tbe  section  as  originally  reported.  It  now  only  applies  to  local  as- 
KMments  of  corporations  and  not  to  a  franchise  or  transfer  tax.  (See  L^slative 
''■xnuoente,  1S96.)     It  was  beld  in  Central  Trust  Co.  v.  N.  Y.  A  Nortbem  R.  R. 
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Co.   (a«n.  T.),  le  N.  ¥.  St.  Rep.  181,  that  these  proceedings  could  be  properlj 
brought  to  enforce  a  franchlee  tax  under  the  act  of  1881. 
The  anLBndinciLt  or  1916  added  "tax  commlulon"  In  flmt  clause. 

§  307.  Settlement  of  confliatiiig  olainu  to  Borplni  of  tax  stle. — When- 
ever a  surplus  from  the  sale  of  any  property  for  unpaid  taxes  in  the 
hands  of  the  supervisor  of  a  town  shall  be  claimed  by  any  person  other 
than  the  peraon  for  whose  tax  sach  property  was  sold,  and  sncb  claim 
shall  not  be  settled  by  a  stipulation  filed  with  the  supervisor,  as  provided 
by  this  chapter,  such  cliumant  may  maintain  an  action  against  such  per- 
son, or  such  person  may  maintain  an  action  against  such  claimant,  to 
rcover  such  money  and,  for  the  purposes  of  such  action,  the  defendant 
shall  be  deemed  to  be  in  possession  of  ^e  surplus  in  the  hands  of  the  super- 
visor. Upon  the  production  of  a  certified  copy  of  a  final  judgment, 
rendered  in  favor  of  either  party,  the  supervisor  shall  pay  such  surplus 
to  the  party  recovering  the  same.  No  other  cause  of  action  shall  be 
joined,  nor  any  set-off  or  counterclaim  be  allowed  in  an  action  brought 
pursuant  to  this  section,  and  if  an  execution  issue  on  a  judgment  ren- 
dered in  such  action,  it  shall  direct  that  the  costs  only  of  such  judgment 
be  levied  thereon. 

Sonroe. — Former  Tax  L.  (L.  1S9S,  ch.  SOB)  |  264;  originally  revised  rrom  R.  S., 
pt  3,  ch.  8,  Ut  IT,  II  28-^0. 


ARTICLE  XIV. 
LA.WB  UPEALEIt;   WHXIT  TO  TAKS  inrBOT. 


§  320.  Laws  repealed. — Of  the  laws  enumerated  in  the  schedule  hereto 
annexed,  that  portion  specified  in  the  last  column  is  hereby  repealed. 

Bepeal  by  Implloatlon. — The  General  Tax  Lav  of  1909  repealed  by  Implication 
the  prior  special  laws  relating  to  the  taxation  ot  the  property  of  the  city  of  New 
York  lying  outside  Its  corporate  limits.  People  ex  rel.  City  of  New  York  v.  Jansen 
(1912).  75  MlBC.  139.  134  N.  Y.   Supp.   897. 

The  Qeneral  Tax  Law  (Cons.  Laws,  ch.  GO)  Is  a  codifying  act,  designed  to 
reduce  all  statutes  relating  to  taxation  Into  a  complete  and  harmonious  system  of 
taxation  and  procedure,  and  It  has  accordingly  been  held  to  override  the  earlier 
statutes  relating  to  taxation.  It  follows  that  the  provisions  ot  the  General  Tax 
Law  repeal  en  earlier  statute  ^pllcable  to  Suffolk  county  only  (L.  1873,  ch.  620, 
I  9,  as  amd.  by  L  1S75,  ch.  80)  which  makes  a  conveyance  by  the  county  treasurer 
ot  lauds  sold  for  taxes  only  presumptive  and  not  conclusive  evidence.  Peterson 
V.   Hartlno    (1914),   210   N.   Y.   412,  109   N.   E.   916. 

The  provisions  of  the  Oravesend  Act  (Laws  of  1894,  ch.  449,  (  13)  directing 
the  assessment  of  lands  In  Oravesend  at  their  value  for  agricultural  purposes, 
unless  sold  or  used  as  building  lots,  were  repealed  by  implication  by  the  enactment 
of  the  Tax  Law.  People  ex  rel.  Coney  Island  Jockey  Club  v.  Purdy  (1912).  151 
App.  Dlv.  17B,  136  N.  T.  Supp.  667,  aftd.  (1913),  207  N.  Y.  696,  101  N.  B.  1116. 

Special  statute  providing  plan  tor  collecting  delinquent  taxes  in  towns  of  Weet- 
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cbwter  conntir  not  r^ealed  by  Implication,  by  enactment  of  a«neral  Tax  Lav. 
8«e  Carroll  v.  McArdte  (1S15),  216  N.  Y.  232,  lift  N.  E.  44S. 

$  S21.    When  to  take  effeot. — This  diapter  shall  take  effect  immediately. 


ARTICLE  XV. 

(ArUcle  aa  added  by  L.  1916,  ch.  261  amended  by  L.  1917,  cb.  700,  In  effect  June  1, 
1917.) 

TAX  OS  HrVEBTKEBTS. 

SwttDD  330.  Deflnltlons. 

331.  Payment  ol  tax  on  luveetments. 

332.  Stamps;  bow  prepared  and  used. 

333.  No  exemption  nnleae  atampe  are  affixed  and  canceled. 

334.  Contracts  for  dies;  New  York  city  ofllce;  expenses,  bow  paid. 

335.  Illegal  use  of  atampa;  penalty. 

336.  No  deduction  of  debts  against  taxable  iuTestment. 

337.  Application   of  taxes. 

338.  Bxemptfon  where  tax  baa  been  paid  on  secured  debte  before  May 

first,  nineteen  hundred  and  fltteen. 

339.  Exemption  wbere  tax  baa  been  paid  on  secured  debta  between  May 

Brat,  nineteen  bundred  and  Dlteen  and  December  tblrty-Sret,  nine- 
teen bundred  and  sixteen. 

340.  Apportionment  of  value  of  Investment  secured  by  mortgage  of  prop- 

erty situate  partly  within  and  partly  without  the  atate. 

Inzet  of  article. — The  article  was  originally  added  by  L.  1911,  ch.  S02  and  was 
mCKIed  'Tax  on  Secured  Debts."  under  which,  upon  the  payment  of  one-halt  of  one 
Wr  centum  a  secured  debt  might  be  exempted  during  Its  life.  The  article  was 
amended  by  L.  I91G,  ch.  169  whereby  the  operation  of  the  law  waa  suspended 
from  Apr.  1,  1916  to  May  1,  1915.  It  was  a«aln  amended  by  L.  1916,  ch.  466, 
whereby  between  May  1,  1916,  and  Not.  1,  1916.  upon  the  payment  of  three- 
qaarters  of  one  per  centum,  a  secured  debt  might  be  exempted  for  fire  years.  The 
article  waa  repealed  by  L.  1916,  ch.  261  and  a  new  article  added,  which  sub- 
stantially rfrenacted  the  article  aa  amended  In  191G,  extending  Ita  application 
to  Jan.  1,  1917.  Section  331  and  338  were  amended  by  L.  1917,  ch.  39.  The 
uticle  waa  again  reTlaed  throughout  and  re-enacted  by  L.  1917.  ch.  700,  permitting 
payment  of  tax  at  rate  of  3  mills  per  year,  securing  exemption  for  period  for 
which  tax  la  paid,  but  not  to  exceed  five  years. 

j  830.  Deflnitioiu. — The  word  "inTestments,"  as  used  in  this  article, 
■liaU  include :  Any  bond,  note,  debt,  debenture,  equipment  bond  or  note, 
or  written  or  printed  obligation,  forming  part  of  a  series  of  similar  bonds, 
notes,  debts,  debentures,  written  or  printed  obligations,  which  by  their 
terms  are  payable  one  year  or  more  from  their  date  of  issue  and  which  are 
either  secured  by  a  mortgage,  pledge,  deposit,  or  deed  of  trust,  of  real 
or  personal  property,  or  both,  or  which  are  not  setfured  at  all ;  excepting 
bonds  of  this  state  or  any  civil  division  thereof  and  such  bonds,  notes,  debts, 
debentures,  written  or  printed  obligations,  which  are  secured  by  a  deed  of 
tmst  or  mortgage  recorded  in  the  state  of  New  York  on  real  property 
Vol.  Vni— 86 
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situated  wholly  within  the  state  of  New  York ;  escepting  also  sach  bonds, 
notes,  debts,  debentures,  written  or  printed  obligations  held  as  collateral 
to  secure  the  payment  of  investments  taxable  under  this  article  or  of  bonds 
taxable  under  article  eleven  of  this  chapter ;  and  excepting  also  such  pro- 
portion of  a  bond,  note,  debt,  debenture  or  written  or  printed  obligation, 
secured  by  deed  of  trust  or  moii^age  recorded  in  the  state  of  New  York 
of  property  or  properties  situated  partly  within  and  partly  without  the 
state  of  New  York  as  the  value  of  that  part  of  the  mortgaged  property  or 
properties  situated  within  the  state  of  New  York  shall  bear  to  the  value 
of  the  entire  mortgaged  property  or  properties.  {Added  by  L.  1916,  ch, 
261  and  amended  by  L.  1917,  eh.  700.) 
Sonroe. — See  U  1911,  ch.  802,  )  330,  as  amended  by  L.  1916,  cb.  46B. 
SealiIoi»  of  attomejt-tceneral  wider  former  artlale. — Inaamuch  as  the  provlsloiia  of 
article  XV  of  the  Tax  Law,  which  provide  for  the  payment  of  an  optional  tax  oa 
secured  debts,  declare  an  exemption  from  taxatl<w  they  are  to  be  strictly  con- 
strued. They  do  not  apply  to  bonds  eecared  by  a  mortgage  on  personal  property, 
which  mortgage  is  filed  within  the  State  ot  New  York,  but  neither  filed  nor  recorded 
as  a  mortgage  of  real  or  personal  property  withoat  the  State  ol  New  York.  Kept. 
of  Atty.  G«nl.    (1912)    212. 

The  exemption  from  taxation  afforded  by  article  XV  of  the  Tax  Law  added  by 
chapter  802  of  the  Laws  of  1911  does  not  obtain  where  bonds  Included  In  the  pro- 
visions of  subdivision  4  of  section  330  of  this  law  are  lesned  for  an  amount  ex- 
ceeding one  thousand  dollars  for  eacb  such  bond.  Rept.  of  Atty.  Oenl.  <1912)  436. 
The  Intent  of  the  law  Is  to  substitute  this  permlsBlve  tax  for  the  exlstmg  tax 
upon  bonds  considered  as  personal  property.  While  the  statute  defines  the  term 
"secured  debts"  as  synonymous  with  the  terms  "bond,  note,  etc.,"  the  tax  Is  In 
tact  Imposed  upon  and  the  exemption  stForded  not  to  the  bond,  note  or  other 
evidence  of  the  debt  or  obligation  as  such  but  to  the  debt  or  obligation  which  It 
evidences.    Rept.  of  Atty.  Genl.    <1911)    S34. 

§  381,  Payment  of  tax  on  inveitments. — After  this  article  takes  effect, 
any  person  may  take  or  send  to  the  oflSce  of  the  comptroller  of  this  state 
any  investment,  and  may  pay  to  the  state  a  tax  at  the  rate  of  twenty  cents 
per  year  on  each  one  hundred  dollars  or  fraction  thereof  of  the  face  value 
of  such  investment  for  one  or  more  years  not  exceeding  five,  under  such 
regulations  as  the  comptroller  may  prescribe,  and  the  comptroller  shall 
thereupon  afBx  stamps  hereinafter  provided  for,  to  such  investment,  which 
stamps  shall  be  duly  signed  by  the  comptroller  or  his  duly  authorized 
representative  and  dated  as  of  the  date  of  the  payment  of  such  tax.  The 
comptroller  shall  keep  a  record  of  such  investment  together  with  the  name 
and  address  of  the  person  presenting  the  same  and  the  date  of  payment  of 
the  tax. 

All  such  investments  shall  thereafter  be  exempt  from  all  taxation  in 
the  state  or  any  of  the  municipalities  or  local  divisions  of  the  state  except 
as  provided  in  sections  twenty-four  to  twenty-four-g,  both  inclusive,  one 
hundred  and  eighty-seven,  one  hundred  and  eighty-eight  and  one  hundred 
and  eighty-nine  of  this  chapter,  and  in  articles  ten  and  twelve  of  this 
chapter,  for  the  period  of  years  from  the  payment  of  such  tax  for  which 
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gQch  tax  shall  have  been  paid  and  such  stamps  affixed.  {Added  by  L.  1916, 
ch.  261,  and  amended  by  L.  1917,  ch.  39  and  L.  1917,  ch.  700.) 

Decftlosi  of  Bttoney-KeiLcral  nnder  former  articlv. — Where  booda,  exampt  tinder 
tlili  RTtlde,  are  larrendered,  and  the  bonds  of  other  corporations,  repreoentlng  their 
debt!  ars  aubatltuted  In  lieu  thereof,  the  exemption  earned  by  payment  of  the  tax 
on  the  first  mentioned  bonda  is  not  extended  and  applied  to  those  substituted. 
Rwt  of  AttT-  Oenl.    (1912)   122. 

When  a  bond  of  large  dmomlnatlon,  npon  which  the  tax  has  been  duly  paid,  la 
■nnendered  and  re-lssned  In  bonda  of  amaller  denomination,  or  vice  veraa,  or 
when  coupon  bonds  are  conrertod  Into  registered  bonds,  the  exemption  provided 
liT  the  fltatnte  attaches  alike  to  the  latter  and  the  Comptroller  Is  authorlaed  to 
idopt  such  mlee  and  regulations,  not  Inconsistent  with  the  statute,  as  are  neces- 
urr  to  evldrace  such  ^emptlon.  So,  also,  where  stamps  are  attached  to  the  receipt 
bistaad  of  to  the  bond,  the  Comptroller  may,  when  requested  so  to  do  br  the  owner 
or  holder  of  the  bonds,  attach  stamps  or  other  evidence  of  the  exemption  to  the 
boDiU.    Kept,  ol  Atty.  Qenl.    (1911)    634. 

Where  a  corporation  which  has  Issued  bonds,  which  faaye  been  exempted  from 
tuition  as  provided  by  Article  XV  of  the  Tax  Law,  Is  merged  In  another 'corpora- 
tkm  and  the  merging  corporation  Issues  and  exchangee  Its  bonds  for  those  first 
described  to  the  holders  thereof,  the  exemption  pertaining  to  the  first  mentioned 
bonds  does  not  attach  to  the  last  mentioned,  but  In  order  to  entitle  the  latter  to 
nemptlon  a  further  tax  must  be  paid,  as  by  the  statute  provided.  Kept,  of  Atty. 
Geol.  (1913)  197. 

S  SS2.  Stuupi;  how  prepared  and  nied. — Adhesive  stamps  for  the  par- 
pose  of  indicating  the  payment  of  the  tax  provided  for  hy  this  article  shall 
be  prepared  by  the  comptroller,  in  such  forms  and  of  such  denominations 
and  in  such  quantities  as  he  may  from  time  to  time  prescribe.  Upon  the 
payment  of  the  tax  provided  by  this  article  upon  any  investment  the  comp- 
troller shall  affix  stamps  of  the  proper  denominations,  equal  in  face  value 
to  the  amount  of  tax  paid,  to  the  invratment,  and  shall  cancel  the  same 
by  the  seal  of  his  office  or  by  such  other  canceling  device  as  he  may  pre- 
scribe. Upon  proof  of  the  surrender  and  cancellation  or  of  the  destruction 
of  any  instrument  or  instruments,  whether  temporary  or  permanent,  evi- 
dencing any  investment  upon  which  the  investment  tax  shall  have  been 
paid  hereunder  or  any  secured  debt  upon  which  the  secured  debt  tax  shall 
have  been  paid  pursuant  to  former  article  fifteen  of  the  tax  law,  and  of  the 
issuance  in  lieu  thereof  of  a  new  instrument  or  instruments  evidencing  the 
same  investment  or  secured  debt,  whether  in  coupon  or  registered  form,  or 
of  the  some  or  different  denomination  or  denominations,  and  upon  proof 
of  the  date  and  a^regate  denomination  of  the  stamps  affixed  to  the  sur- 
raidered  or  destroyed  instrument  or  iostruments  or  to  the  receipt  for  the 
tax  thereon,  the  comptroller  shall  affix  stamps  of  lihe  aggregate  denomina- 
tion, to  be  dated  aa  of  like  date,  to  the  instrument  or  instruments  issued  in 
lien  thereof,  which  stamps  shall  be  duly  signed  and  canceled  as  hereinbefore 
provided.  {Added  by  L.  1916,  ch.  261,  and  amended  by  L.  1917,  chs.  700, 
811,  in  effect  Aug.  27,  1917.) 

^  3SS.    Ho  exemption  nnleu  stamps  are  affixed  and  oamwled. — ^The  pay- 
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ment  of  the  tax  upon  any  in-vestment,  as  provided  in  tliis  article,  ahail 
not  exempt  such  investment  from  taxation,  as  provided  in  section  three 
handred  and  thirty-one,  unless  stamps  to  the  proper  amount  are  affixed 
and  canceled  as  provided  in  the  preceding  section.  {Added  by  L,  1916,  ck. 
261,  amd  amended  by  L.  1917,  ek.  700.) 

§  334.  Contraot  tor  dies;  New  York  city  office;  expenus,  bow  paid. — 
The  state  comptroller  is  hereby  directed  to  make,  enter  into  and  execute 
for  and  in  behalf  of  the  state  such  contract  or  contracts  for  dies,  plates  and 
printing  necessary  for  the  manufacture  of  the  stamps  provided  for  by  this 
article,  and  provide  such  stationery  and  clerk  hire,  together  with  such  books 
and  blanks  as  in  his  discretion  may  be  necessary  for  putting  into  operation 
the  provisions  of  this  article;  he  shall  be  the  custodian  of  all  stamps,  dies, 
plates  or  other  material  or  thing  furnished  by  him  and  used  in  the  manu- 
facture of  such  state  tax  stamps.  In  addition  to  the  receipt  of  taxes  pay- 
able as  provided  in  this  article  at  his  ofSee  in  the  city  of  Albany,  the  comp- 
troller shall  maintain  an  office  for  the  receipt  of  such  taxes  in  the  city  of 
New  York.  He  shall  appoint,  and  may  at  pleasure  remover,  such  assistants, 
clerks  and  other  persons  as  may  be  "neceasary  to  carry  out  the  provisions 
of  this  article  and  shall  fix  and  determine  their  salaries.  All  expenses 
incurred  by  him  and  under  his  direction  in  carrying  oat  the  provisions  of 
this  article  shall  be  paid  to  him  by  the  state  treasurer  from  any  moneys 
appropriated  for  such  purpose.  {Added  by  L.  1916,  ch.  261,  and  amended 
by  L.  1911,  ck.  700.) 

5  335.  ni^fal  use  of  stampi;  penalty. — Any  person  who  shall  wilfully 
remove  or  cause  to  be  removed,  alter  or  cause  to  be  altered  the  canceling  or 
defacing  marks  o£  any  adhesive  stamp  provided  for  by  this  article  with 
intent  to  use  the  same,  or  to  cause  the  use  of  the  same  after  it  shall  have 
been  used,  or  shall  knowingly  or  wilfully  sell  or  buy  any  washed  or  re- 
stored stamp,  or  offer  the  same  for  sale,  or  give  or  expose  the  same  to  any 
person  for  use,  or  knowingly  use  the  same  or  prepare  the  same  with  intent 
for  the  further  use  thereof,  or  shall  willfully  use  any  counterfeit  stamp 
or  any  forged  stamp  with  intent  to  defraud  the  state  of  New  York,  shall 
be  guilty  of  a  misdemeanor  and  on  conviction  thereof  shall  be  liable  to  a 
fine  of  not  less  than  five  hundred  nor  more  than  one  thousand  dollars,  or  be 
imprisoned  for  not  more  than  six  months,  or  by  both  such  fine  aud  imprison- 
ment at  the  discretion  of  the  court  {Added  by  L.  1916,  ch.  261  and 
amended  by  L.  1917,  ch.  700.) 

§  336.  No  dednotioii  of  debts  i^ainit  taxable  investment. — The  owner 
of  any  investment,  on  which  the  tax  provided  for  in  this  article  has  not 
been  paid,  shall  be  assessed  upon  such  investment  in  the  taxing  district 
in  which  he  resides,  upon  the  fair  market  value  of  such  investment  and 
no  deduction  for  the  just  debts  owing  by  him  shall  be  allowed  against  the 
assessed  value  of  such  investment,  as  provided  in  section  six  of  this 
chapter  or  elsewhere  in  this  chapter  or  in  any  other  law  of  this  state  except 
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that  the  deduction  from  the  taxable  property  permitted  by  section  six  of 
this  chapter  shall  be  allowed  to  any  person,  in  respect  of  any  investment 
vhich  for  the  purpose  of  his  bnsiness,  as  hereinafter  described  and  not  for 
or  as  an  investment,  shall  be  temporarily  owned  and  held  for  sale  by  such 
person  then  actually  engaged  in  the  bona  fide  purchase  and  sale  of  such  in- 
vestments as  a  business  and  who  then  shall  have  and  maintain  an  office  or 
place  of  business  in  this  state  for  the  carrying  on  of  the  actual  bona  fide 
bnsiness  of  purchasing  and  selling  such  investments  as  distinguished  from 
the  purchase  thereof  for  investment,  but  such  deduction  shall  not  be 
allowed  in  respect  of  investments  owned  and  held  for  a  longer  period  than 
e^ht  months.  {Added  by  L.  1916,  eh.  261,  and  amended  by  L.  1917,  ck. 
700.) 

§  337.  Application  of  tazea. — The  taxes  imposed  under  this  article  and 
the  revenues  thereof  shall  be  paid  by  the  state  comptroller  into  the  state 
treasury  and  be  applicable  to  the  general  fund,  and  to  the  payment  of  all 
claims  and  demands  which  are  a  lawful  chat^  thereon.  (Added  b^  L. 
1916,  ch.  261,  and  amended  by  L.  1917,  ch.  700.) 

§  338.  Exemption  where  tax  hu  been  paid  on  leoured  debts  before  Hay 
firtt,  nineteen  hundred  and  fifteen. — If  a  tax  shall  have  been  paid  upon  a 
secured  debt  pursuant  to  former  article  fifteen  of  the  tax  law  prior  to  May 
first,  nineteen  hundred  and  fifteen,  or  prior  to  April  first,  nineteen  hundred 
and  seventeen,  under  article  eleven  of  this  chapter,  such  debt  shall  be 
exempt  from  taxation  hereunder  and  from  all  taxation  in  the  state  or  any 
of  the  municipalities  or  local  divisions  of  the  state,  except  as  provided  in 
sections  twenty-four  to  twenty-four-g,  both  inclusive,  one  hundred  and 
eighty-seven,  one  hundred  and  eighty-eight  and  one  hundred  and  eighty- 
nine  of  this  chapter  and  in  articles  ten  and  twelve  of  this  chapter,  (Added 
by  L.  1916,  ch.  261,  and  amended  by  L.  1917,  ch.  39  and  L.  1917,  eh.  700.) 

§  339.  Exemption  where  tax  hai  been  paid  on  secured  debts  between  Hay 
flnt,  nineteen  hundred  and  fifteen  and  December  thirty-flnt,  ninetem  hondred 
and  nzteen. — If  a  tax  shall  have  been  paid  upon  a  secured  debt  pursuant 
to  former  article  fifteen  of  the  tax  law,  between  May  first,  nineteen  hun- 
dred and  fifteen,  and  December  thirty-first,  nineteen  hundred  and  sixteen, 
such  secured  debt  shall  be  exempt  from  taxation  hereunder,  and  from  all 
taxation  in  the  state  or  any  of  the  municipalities  or  local  divisions  of  the 
stat«,  for  the  period  of  five  years  from  the  date  of  the  payment  of  such 
tax,  except  as  provided  in  sections  twenty-four  to  twenty-four-g,  both  in- 
clusive, one  hundred  and  eighty-seven,  one  hundred  and  eighty-eight  and 
one  hundred  and  eighty-nine,  of  this  chapter,  and  in  articles  ten  and  twelve 
of  this  chapter.  (Added  by  L.  1916,  eh.  261  and  amended  by  L.  1917,  eh. 
700.) 

§  340.  Apportionment  of  value  of  investment  seciired  by  mortgage  of 
proper^  ntnated  partly  within  and  partly  withont  the  state. — If  a  bond, 


Digitized  byGOOgle 


S  3iO.  Schedule  of  laws  npealed.  L.  1»09,  ch.  62. 

note,  debt,  debenture,  eqnipment  bond  or  note,  or  written  or  printed  obliga- 
tion be  secured  by  mortgage  or  deed  of  trust  recorded  in  the  state  of  New 
York  of  property  or  properties,  sitnated  partly  within  and  partly  without 
the  state  of  New  York,  and  a  proportion  of  such  bond,  note,  debt,  debenture, 
eqnipment  bond  or  note,  or  written  or  printed  obligation  coustitntes  an 
investment  as  provided  by  section  three  hundred  and  thirty,  the  holder  of 
such  investment  may  apply  to  the  comptroller  for  a  determination  of  the 
proportion  of  sueh  bond,  note,  debt,  debenture,  equipment  bond  or  note,  or 
written  or  printed  obligation  which  is  taxable  as  an  investment  under  this 
article,  and  the  comptroller  shall,  as  soon  as  practicable  thereafter,  furnish 
to  such  applicant  a  determination  upon  which  the  tax  imposed  by  this 
article  on  such  investment  shall  be  based,  which  determination  shall  be 
in  the  manner  provided  for  in  section  two  hundred  and  sixty  of  this  chapter 
made  in  respect  of  the  apportionment  of  the  value  of  such  mortgaged 
property  in  connection  with  the  recording  within  the  state  of  New  York 
of  the  mortgage  or  other  indenture  by  which  such  investment  may  be 
secured ;  or  may  waive  such  determination  and  pay  the  tax  upon  the  full 
amount  of  such  investment,  and  thereafter  the  whole  amount  of  such 
investment  shall  be  exempt  from  taxation  under  the  provisions  of  section 
three  hundred  and  thirty-one  of  this  chapter.  {Added  iy  L.  1916,  eh.  261, 
and  amended  by  L.  1917,  ck.  700.) 
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AU 
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AU 

AU 

AU 
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AU 

AU 
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AU 
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COmOUDATOBS'  K0TS8  TO  SCHBDVUE  OT  RSnULS. 

Wbere  a  statute  baa  been  spedflcally  repealed,  tbat  and  tbe  repealing  statute 
are  glren  wlthoat  explanatory  note. 

B.  8.,  pt.  1,  cb.  IS,  tltt.  1-6.— L.  1891),  cb.  90S,  f  ZSO,  repealed  all  of  R.  S.,  pt  1, 
cb.  13.  except  ti  7  of  title  6.  Tbls  excepted  I  7  provided  for  special  rates  of 
coropensatloD  tor  the  collectors  of  certain  towns  In  Essex-  county.  Tbe  county 
treasurer  of  Essex  county  writes  tbat  tbe  coUectors  of  sucb  towns  receive  tbe 
same  compensation  as  tbose  of  tbe  other  towns  so  tbat  there  fieems  no  good  reason 
tor  contlsnlng  tbls  law,  and  It  Is  reported  for  repeat 
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L.  IW,  ch.  S2.  Connolldaton'  iiotM. 

L  ITTl,  oh.  17^-ProTlilee  for  the  expenBOB  of  the  ReTolutlonarr  war.    Obaoloto. 

I.  ITTt,  oh.  U  (U  Mtilan). — ProTldes  lor  collectlDK  and  aaaeHlng  tax  for  tlw 
jeai.   Obsolete. 

L  177B,  eh.  17  (Sd  MMton).— General  tax  bill  tor  ralalng  mone;  for  the  aup- 
port  at  the  gOTemment,  and  tor  procuring  ahoes  and  BtocklngB  for  the  troops. 
(HimlcU. 

L  ITU,  eh.  U  <Sd  Mwlon).— Prorldee  for  taclUtatlng  supplies  to  U.  S.  Annj 
ud  payment  for  the  same. 

I.  ITH,  oh.  47  (3d  leulan).— General  law  for  levying  taxes  to  raise  f3,000,000. 
OtmM«. 

L  17S0,  eh.  10   <4th  lOHlon). — Bxpedltea  payment  of  taxes.    Temporary. 

I,  1711,  oh.  S. — Suspends  the  operation  of  a  tax  law.    Temporary. 

L  17S1,  oh.  10.— Levies  a  tax  to  raise  £26,000  In  specie.    Obsolete. 

L  1711,  oh.  17,  {  8. — Exempts  certain  articles  from  certain  taxes.    Obsolete. 

L  1711,  oh.  80. — Impoees  tax  for  money  and  clothing.    Temporary. 

!■  ITIl,  oh.  84. — Provides  for  collecting  tax  deflclenciee;  embargoee  exportation 
of  wbeat.    Obsolete. 

I.  1711,  oh.  4S, — ^Temporarily  suspends  former  tax  act.    Obsolete. 

L  1711,  eh.  W. — Regulates  prior  tax  act.    Obsolete. 

L  ITII,  ch.  54. — Provides  method  tor  getting  flour  tor  the  army.    Obsolete. 

1 .1711,  oh.  S7. — Annual  tax  act.    Obsolete. 

L  1711,  oh.  88. — Suspends  an  act  for  ralalng  a  sum  equal  to  |1G0,000  In  specie. 
OtBoIete. 

1. 17t>,  oh.  S7,  II  1,  3. — Aathoriies  or  levies  and  apportions  tax.    Obsolete. 

I.  ITn,  oh.  6,  II  1-4,  «,  7,  10.— Levies  a  tax  within  the  Btate.    Obsolete. 

L  1718,  oh.  8. — Provides  for  collecting  arrears  ot  taxes.    Obsolete. 

L  ITtS,  eh.  10. — Makes  appropriation  for  forage  for  the  army.    Obsolete. 

L  ITSI,  oh.  48. — Provides  tor  raising  money  by  tax.    Obsolete. 

L  17S4,  oh.  U. — Provides  tor  ralBlng  <10O,0O0  within  certain  counties.    Obeolete. 

I-  1TS4,  oh.  16   (Bth  BOBsioa). — ^To  compel  the  payment  of  the  arrears  of  taxes. 

L  17U,  oh.  SO. — Suspends  suits  against  ooUectors  temporarily.    Obsolete. 

L.  17U,  oh.  7S. — An  act  tor  the  relief  of  persons  Improperly  taxed.    Obsolete. 

L  17M,  oh.  81. — Provides  for  the  more  effectual  collection  ot  the  arrears  of 
tain.    Obsolete. 

I~  1788,  oh.  Bi. — Provides  tor  raising  money  by  tax.    Obeolete. 

L  1787,  oh.  74. — Provides  for  the  more  effectual  recovery  of  the  arrears  ot  county 
tales.    Obeolete. 

^  1787,  oh.  77. — Provides  tor  the  raislDg  ot  money  by  tax.    Obsolete. 

As  the  statutee  covered  by  express  repealing  acts  have  been  repealed  by  the 
"JI^Boiidated  Laws,  the  repealing  statutes  have  been  recommended  tor  repeal. 
II.    ''"•  oh.  M,  I  S. — Relates  to  the  taxation  of  a  farm  tnteraectlon  by  a  town 
"«■    Superaedod  by  H.  8.,  pt.  1,  ch.  13,  Ut.  2,  art.  1.  |  4. 

^  ITts,  oh.  M. — Provides  for  defraying  the  public  and  necessary  charge  in  the 
^°!I>«cUve  counties  In  the  state. 

^  1788,  eh.  7e^-BxtendB  time  for  collection  of  taxes.    Obsolete. 
ftiT  "88,  oh.  77. — Provides  tor  the  more  effectual  collection  of  the  arrears  ot  taxes. 
01»olete. 
^  1788,  oh.  8fl.— Provides  for  the  raising  ot  money  by  tax.    Obeolete. 
^  J'M,  oh.  34. — Extends  time  for  collecting  arrears  of  taxes.    Temporary. 
r*  17g9,  oh.  88. — Relates  to  collectors  ot  taxes.    Temporary. 

'*■  'ITM,  oh.  78. — An  act  for  the  assessment  and  collection  of  taxes.  Amended 
iy  L.  1800,  ch.  132.  Both  superseded  by  L.  1801,  eh.  17S.  The  superseding  act  Is 
jjj„  printed  In  1  K.  ft  R.  p.  647,  as  ch.  178. 

^c,  1788,  eh.  98. — Tax  levy  for  school  purposes  and  for  correction  thereof,  author- 
Jt  payments  to  certain  ofllclals;   authorlxes  New  York  city  to  borrow  money  to 
lllMharge  expense  Incurred  in  relieving  distress  caused  by  epidemic.    Obeolete. 
"  L.  ISOO,  eh.  188.— Amends  L.  17S9,  ch.  72.    Superseded  by  L.  ISOl.  ch.  17&     [See 
note  to  L.  1798.  ch.  72.] 

L.  1801,  Oh-  76. — Relating  to  the  duties  and  privileges  of  towns.  Superseded  by 
1  R.  L.,  ch.  3&,  p.  125,  and  repealed  by  L.  1801,  ch.  193. 

L.  1801,  oh.  179. — An  act  tor  the  assessment  and  collection  of  taxes.  Superseded 
br  2  R.  !•■,  ch.  52,  p.  509,  and  repealed  by  L.  1813,  ch.  202. 

L.  1101,  oh.  IBO. — ^Defraying  the  public  and  neceesary  charges  in  counties.  Saper- 
Hded  by  2  R.  L..,  ch.  49,  p.  137,  and  repealed  by  L.  1813,  ch.  202. 

L.  1808,  oh.  118. — ^Amending  an  act  tor  the  assessment  and  collection  of  taxes 
lU  1801,  ch.  179].  Superseded  by  2  R.  L.,  ch.  62,  p.  509,  and  repealed  by  L.  1813, 
ch.  202. 
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ch.  : 

Ii.  1804,  eh.  «. — ProTldea  lor  sale  of  lands  tor  unpaid  taxes.    Obeolete. 

L.  1804,  eh.  94. — Supplementary  to  act  for  asaesBment  of  tazea  [U  1801,  ch.  179]. 
Superseded  by  2  R,  I..,  ch.  52,  p.  609,  and  repealed  b;  L.  1813,  cb.  202. 

L.  IBOS,  oh.  ISS,  I  SO. — Provides  for  publication  of  certain  tax  noUc«e.    Obsolete. 

L.  1B07,  oil.  136. — Amending  act  for  assessment  and  collection  of  taxes  [U  1801, 
ch.  179],     Snpereeded  b;  2  R.  L.,  ch.  52,  p.  509,  and  repealed  by  L..  1813,  ch.  202. 

L.  180B,  ch.  SOI. — PrOTtdes  for  tbe  collection  of  arrearages  of  taxes.    Obsolete. 

L.  1809,  ch.  1E7,  %i  l-T. — Prorldes  for  collecting  arrears  of  taxes  and  sale  for 
nonpayment  of  taxes.    Obsolete  and  temporarr. 

L.  1810,  ch.  lee. — Relates  to  certain  arrears  of  taxes  and  also  the  aeeeaBment  and 
collection  of  same.    Obsolete. 

Ir.  1810,  eh.  19S,  t  9. — Authorizes  comptroller  to  receive  returns  of  taxes  for 
1806  In  certain  tonna.    Obsolete. 

L.  1811,  oh.  30. — Relates  to  the  assessment  and  collection  of  taxes.  Amends  and 
explains  L.  1804,  ch.  94.  J  6.    Obsolete. 

L.  1811,  ch.  78,  11  3-8.  10-18.— Relates  to  the  collection  of  taxes  and  sale  for 
nonpayment  of  same.  Sections  3-S  superseded  by  2  R.  L.,  ch.  52,  p.  509,  and 
repealed  by  L.  1813,  ch.  202.     Sections  10-12. 

I.  tSlS,  oh.  SS7. — Regulates  taxes  levied  on  vacant  lands.    Obsolete. 

L.  1818,  ch.  S34,  S  8. — Relating  to  lands  sold  for  taxes  by  tbe  comptroller.  Super- 
seded by  2  R.  L.,  ch.  52,  p.  509,  and  repealed  by  L.  1813,  ch.  202. 

L.  1812,  cb.  838,  f  |  BS-67. — RelaUng  to  sales  of  land  for  taxes  by  the  comptroller. 
Superseded  by  2  R.  U.  ch.  52,  p.  509,  and  r^»ealed  by  L.  1S13,  ch.  202. 

L.  1817,  oh.  280,  |  fl. — Relates  to  taxation  of  property  divided  by  town  lines. 
Explains  R.  L.  1813,  ch.  35,  i  22.    Obsolete. 

I,  1819,  oh.  S9. — Relates  to  tbe  collecUon  of  taxes.    Obsolete. 

L.  1B20,  oh.  32. — Suspends  sales  of  land  for  arrears  of  taxes.  Temporary. 
Obsolete. 

L.  1820,  oh.  117,  IS  1,  S. — Suspends  collection  of  taxes  on  Hudson  river  steamboat 
passengers.    Obsolete, 

L.  1830,  ch.  217. — Authorizes  towns  to  regulate  fees  of  collectors.    Obsolete. 

L.  1820,  ch.  MO. — Extends  time  for  county  treasurer  to  make  returns  to  comp- 
troller.   Obsolete. 

L.  1820,  ch.  848, — Provides  for  continuing  the  state  tax  for  one  year.    Temporary. 

L.  1821,  oh,  187. — Continues  state  tax  for  one  year.    Temporary. 

L,  1822,  eh.  127. — Section  6  relates  to  returns  of  nonresident  taxes  for  the  years 
1820  and   1821.     Obaolete, 

L,  1882,  ch.  193,  %  S. — Autborizee  comptroller  to  credit  counties  with  overpaid 
taxes.     Obsolete, 

I.  1823,  oh.  147. — Continues  state  tax  for  one  year.    Temporary. 

L.  1824,  oh,  248. — Continuee  atate  tax  for  one  year.    Temporary. 

L.  1824,  cb.  849. — Extends  time  for  county  treasurer  to  make  return  to  comp- 
troller.   Temporary. 

I.,  182S.  ch,  240, — Continues  state  tax  for  one  year.    Temporary. 

L,  1826,  ch,  311. — Authorizes  comptroller  to  postpone  sale  of  lands  where  the 
description  Is  defective.    Obsolete. 

L.  1828,  ch  20,  {|  17,  21. — Section  21  relatee  to  exemptions  from  taxation  of 
bonds,  mortgages  and  choses  in  action  of  nonresidents  sent  Into  this  stats  for 
collection.     Superseded  by  L.  18S6,  ch.  908,  subd.  13  of  |  4. 

L.  1834,  oh,  17, — Exempts  from  taxation  any  debt  owing  to  school  fund  of  Con- 
necticut.   Obsolete. 

L.  1836,  cb.  SO. — Authorizes  county  Judges  and  supervisora  to  sxtsnd  time  for 
collecting  taxes.    Temporary, 

L.  1843,  eh.  179. — I^vides  for  the  refunding  of  amount  overpaid  for  taxes. 
Superseded  by  L.  1896,  ch.  908,  {  109. 

L.  1849,  oh.  10, — Extends  the  time  for  the  collection  of  taxes.    Temporary. 

L.  1800,  oh,  0. — Extends  the  time  for  the  collection  of  taxes.    TeiAporary. 

L.  IBM,  oh.  92. — Relates  to  the  assessment  of  taxes  on  personal  property.  Super- 
seded by  L.  1851,  ch.  176,  |  2. 

I.  18B1,  Ch.  8. — Extends  time  for  tbe  collection  of  taxes  of  the  year  1850.  Tem- 
porary. 

L.  1868,  eh.  Sfil. — Annual  tax  bill.    Obsolete. 

L.  18ifS,  cb.  654, — Relates  to  the  assessment  of  taxes  on  Incorporated  companies. 
Superseded  by  L.  1896,  ch.  908,  t  31. 
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L.  ItlE,  cb.  11. — Extends  time  for  the  collection  of  taxes  of  tba  year  1864  In 
certtin  towns  and  cities.    Temporary. 

I.  18M,  eh.  S9. — Extends  time  for  tbe  collection  of  taxes  of  the  year  1854  In 
certain  towns  and  cities.    Temporary. 

L  lIU,  oh.  71. — Extends  time  for  the  redemption  of  nonrealdent  lands  sold  for 
tans. 
L  IIU,  eh.  3S6,  S  1.— Annual  Ux  bill  for  the  year  18&E.    Obsolete. 
L  1U7,  Hh.  7n.— Annual  tax  bill  for  the  year  1867.    Obsolete. 
L  lltS,  ch.  6. — Extends  the  time  for  the  collection  of  taxes.    Obsolete. 
L  lUt,  ch.  80. — Extends  time  for  tbe  collection  of  taxee.    Temporary. 
L  lUS,  eh.  149. — Provides  for  a  tax  for  canal  purpoaes.    Obsolete. 
L  ISM,  oh.  271.— Relates  to  a  tax  to  provide  for  the  payment  of  the  floatluK 
debt  ot  the  state. 
L 1U9,  oh.  3S3.— Annual  tax  bill    Obsolete. 
I~  ISeo,  eh.  US.— Annual  tax  bill.    Obeolete. 
^- 1861,  oh.  187. — Annual  tax  bill.    Obsolete. 

^  It6S,  oh.  318. — Provldee  for  additional  tax  to  Improve  canals  and  to  Increase 
lite  rerenue  of  tbe  sinking  fund.    Obsolete. 
L  1B69,  ch.  45e.— Annual  tax  bill.    Obsolete. 

L  1863,  oh.  IS. — Authorizes  levy  of  tax  to  repay  money  borrowed  by  towns  to 
par  Midlers'  bountlee.    Obeolete. 

I.  1863,  eh.   17. — Extends  time  to  collect  taxes   In   certain   towns  and  cities. 
Temporary. 
L  1S6S,  eh.  46.— Uakes  L.  1863.  ch.  16.  iwply  to  cities  as  well  as  towns.    Obsolete. 
L,  1863,  oh.  104. — Extends  time  for  the  collection  of  certain  taxes.    Temporary. 
I.  ISH,  ch.  170,  {  8. — ImiKfsea  tax  for  Improvement  of  Oeneeee  Valley  canal. 
Obulete. 
L  1884,  oh.  189,  |  3.' — Imposes  tax  to  pay  the  bounties  to  volunteers.    Obsolete. 
L.  1864,  oh.  188. — Imposes  tax  to  provide  for  extension  of  Chenango  canal.    Obeo- 
lete. 
L  1884,  oh.  186. — Imposes  tax  to  improve  Champlaiu  canal.    Obsolete. 
L  1881  eh.  SM.— Annual  tax  bfll.    Obsolete. 

L,  1886,  oh.  Sfi. — Imposes  tax  for  canal  purpoaes  and  to  Increaee  revenue  of  sink- 
ing fnnd.    Obeolete. 
I.  1B3&,  eh.  709.  iS  1-8.— Annual  tax  bill.    Obeolete. 

L.  1866,  eh.  S8. — Sxtends  time  for  collection  ot  taxes  In  certain  towns  and  cities. 
Temorpary. 

L.  1866,  oh.  87. — Extends  time  for  tbe  collection  of  taxes  In  certain  towns  and 
cities.    Temporary. 
L  1B86.  oh.  849. — Imposes  tax  to  extend  Chenango  canal.    Obsolete. 
L.  1B66.  eh.  677.— Annual  tax  bill.    Obsolete. 

I.  1867,  oh.   10. — Extends  time   to  collect   taxes   In  certain  towns  and   cities. 
Temporary. 

L  1867,   eh.  48. — Extends  time  to  collect  taxes   In   certain   towns   and  cltlee. 
Temporary. 
L  1867,  eh.  870.— Annual  tax  bill.    Obsolete. 

L  1867.  oh.  938. — Provides  for  relief  against  illegal  taxation.    Section  6  amended 
to  as  to  read  as  follows.    Remainder  of  act  superseded  by  L.  1892,  cb.  686,  |  IS, 
and  L.  1S96,  cb.  908,  art  11. 
I.  1868,  ch.  6. — Authorizes  extension  of  time  for  collection  of  taxes.    Temporary. 
I.  18ra,  ch.  598. — Imposes  tax  for  canal  purposes  and  to  increase  revenue  of 
sinking  Fund.    Obsolete. 
L  1388,  eh.  71S. — Authorizee  tax  for  canal  purposes.    Obsolete. 
L.  1888,  A.  741,  fi  1-3.— Annual  tax  bill.    Obsolete. 

L  1869,  oh.  10. — Extends  time  to  collect  taxes  In  certain  towns  and  cities.    Tem- 
vonry. 
L.  1868,  oh.  687,  Ij  1-3.— Annual  tax  bill.    Obsolete. 

I.  1869,  oh.  880. — Provides  for  relief  against  illegal  taxation.    Superseded.    See 
note  to  L.   1S67.  ch.  938. 
L.  1869.  Ch.  877. — Authorlzea  a  tax  for  canal  purposes.    Obsolete. 
L  1870,  cb.  6. — Authorizee  extension  of  time  for  collection  and  return  of  taxes. 
1  em  notary. 

I^  1870,  Ob.  871. — ^Provides  for  relief  against  Illegal  taxation.     Superseded.     See 
note  to  L.  1867.  ch.  838. 
L.  1870,  ch.  708.- Annual  tax  bill.    Obsolete. 
1- 1870,  oh.  787. — ^Authorizes  tax  for  canal  purpose*.    Obsolete. 
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L.  1B70,  ell.  748. — ^Aatborlzee  tax  for  canal  pnrpoHa  and  pa7  deAciencr.    Ofaaoleta. 

L.  1971,  ob.  10. — Extends  time  for  collection  of  tazea.    Temporary. 

L.  1871,  oh  717. — Annual  tax  bill.    Obsolete. 

L.  1S71,  ah.  MO,  i  1,  pt. — Impooee  tax  for  extraordlnarr  canal  repairs.    ObBolele. 

L.  1872,  oh.  10. — Extends  time  for  collection  of  taxea.    TemporaiT' 

L.  187S,  oh.  14S. — Extends  time  to  collect  taxes  In  certain  towns  and  cltlea.    Teni- 

L.  tSTS,  oh.  8S0. — Anthorlzee  tax  tor  canal  pnrpoaea.    Obaolete. 

L.  1S7S,  eh.  S. — Extends  time  for  collection  of  taxes.    Temporary. 

L.  1S7S,  oh.  IS. — Authorizes  boards  of  superrlsons  to  levy  taxea  and  luna  bonda 
(or  tax  ordered  levied  by  the  comptroller  to  that  time.    Obsolete. 

Ji.  1873,  eh.  708. — Authorlies  tax  for  canal  purposes.    Obsolete. 

£.  1873,  oh.  76S.— Annual  tax  bill.    Obsolete. 

L.  1873,  oh  766. — Authorlies  tax  for  canal  purposes. 

t.  1874,  ch.  i. — Extends  time  to  collect  taxes  In  certain  towns  and  cities.  T«m- 
porary. 

Ii.  187S,  ch.  S. — Extends  time  for  collection  of  taxes.    Tunporary. 

L.  1879,  oh.  76,— Extends  time  for  collection  of  taxw.    Temporary. 

L.  1879,  eh.  810.— Annual  Ui  bill.     Obsolete. 

I.  1376,  oh,  7. — Bxtends  time  for  collection  of  taxes.    Temporary. 

L.  1877,  oh.  S. — Extends  time  (or  collection  of  taxea.    Temporary' 

I.  1877,  oh.  U. — Extends  time  to  collect  and  return  taxes.    Temporary. 

L.  1877,  oh.  58.— Annual  tax  bill.    Obsolete, 

£.  1877,  oh.  811, — Provides  ways  and  means  for  support  of  government.  Obso- 
lete. 

L.  1878,  oh.  3S, — Extends  time  to  collect  taxes.    Temporary. 

L.  1878,  ch.  140. — Authorizes  tax  to  pay  deficiency  and  Increases  revenues  of 
sinking  fund.    Temporary. 

L,  1878,  oh.  SSS.— Annual  tax  bill.    Obsolete. 

L,  1879,  oh,  12. — Elxtends  time  to  collect  taxes.    Temporary. 

L.  1878,  oh.  27.— Annual  tax  bill.    Obsolete. 

L,  1878,  eh.  372. — Imposes  tax  for  general  and  tree  school  fund.    Obsolete. 

L.  1878,  oh.  **a. — ^Relates  to  supplementary  proceedings  for  collection  of  taxea. 
Superseded  by  U  18B6,  cb,  908,  t  SG9. 

£,  1880,  oh,  20. — Extends  time  for  collection  of  taxes.    Temporary. 

L,  1S80,  oh.  178. — Relates  to  unpaid  taxes  of  lands  acquired  by  state  from  tax 
sales.    Superseded  by  I...  1896,  ch.  908,  art.  6, 

X.  1880,  oh.  SIS.— Annual  tax  bill.    Obsolete. 

Ji,  1881,  oh,  M, — Extends  time  to  collect  taxes.    Temporary. 

L.  1881,  oh.  361. — Relates  to  the  taxation  of  corporations.  L.  1B8E,  cb.  369,  |  1, 
amends  L.  1881,  ch.  361,  |  3,  There  being  no  |  3  of  ch.  3S1,  L,  1881,  the  evident 
Intention  was  to  amend  I  3  of  ch,  64Z,  L.  18S0.  L.  189G,  ch.  426,  |  1,  amends  L. 
1881,  ch.  361,  i  5.  There  being  no  |  5  of  ch.  361,  L.  18S1,  the  evident  IntenUon 
was  to  amend  I  S  of  ch.  642,  L.  1S30. 

L.  1881,  oh.  402. — Relates  to  the  sale  of  lands  for  taxes.  Section  2,  amended  so 
as  to  read  as  follows:  L.  18S6,  ch.  IBS.  t  i.  r^ieals  I,.  1881.  cb.  402,  |  6,  subds.  i, 
4-6.  There  being  no  such  eubds.  of  |  E,  ch,  402,  h.  1881,  the  evident  Intention  was 
to  repeal  L.  1866.  cb.  427.  I  6B,  sabds.  2.  4-6.  which  U  ISSI,  ch,  402,  I  6.  amends. 
Section  6  Inconsistent  repeal,  and  |  7  provides  when  act  tahes  effect. 

L,  1688,  ch.  3. — Extends  time  for  collection  and  return  of  taxes.    Temporary. 

L.  1882,  oh.  208,  II  1,  2. — Anthorlxes  tax  to  pay  daflciuicy  In  sinking  fund.  Ob- 
solete. 

L.  1882,  oh.  2M, — Provides  ways  and  means  for  the  support  of  the  govenunrat. 
Obsolete. 

L.  1883,  oh,  6. — Extends  time  for  collection  of  taxes.  Section  1  amended  so  as 
to  read  as  follows.    Remainder  of  act  temporary. 

L.  1883,  oh.  147, — Extends  time  to  collect  and  return  taxes.    Temporary. 

L.  1883,  oh.  373. — lm[ioses  taxes  to  provide  for  deficiency  In  sinking  fund.  Ob- 
solete. 

L.  1888,  ch.  376. — Annual  tax  bill.    Obsolete. 

L.  1883,  eh.  471. — ^Anthortzes  tax  for  canal  purposes.    Temporary, 

L.  1884,  oh.  9. — Extends  time  to  collect  taxes.    Temporary. 

L.  1884,  ch.  88. — Extends  time  to  collect  taxes.    Temporary, 

£.  18BB,  oh.  448. — Relates  to  eonveyances  made  by  comptroller.  Section  2  amended 
BO  as  to  read  as  follows.  Section  3  provides  when  act  takes  effect,  and  |  1  Is 
superseded  and  covered  by  L.  1896.  ch,  908  §  13Z. 

L.  188S,  eh.  984. — Elxtends  time  to  collect  taxes.    Temporary. 
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L  an,  ch.  62.  ConsoltdatOTB'  noUa. 

L.  IIST,  ah.  688. — AuUioTlies  tax  for  general,  canal  and  Bchool  tnndB.    OlMolete. 

L  1187,  all.  700. — Relates  to  taxation  of  "Induatrlal"  Insurance  corporations. 
UnilU  U  1880,  ch.  534,  which  has  been  repealed.    Dependent  on  act  repealed.    Ob- 
•olMe. 

L  USB,  ell.  BS,  f  i. — This  le  a  part  of  an  act  authorizing  the  eatabllehnient  and 
KMlDtenance  of  hoapltala  and  exempting  their  property  from  taxation.  Under  tbe 
d«(itlonB  of  the  court  of  appeals  In  Matter  of  Huntington,  168  N.  Y.  399,  and  In 
^tt  Institute  V.  City  of  New  York.  183  N.  Y.  151,  this  is  embraced  in  or  re- 
Puguiit  to  L.  ISSS,  ch.  908,  i  i. 

L  1191,  oh.  B17. — Relates  to  the  collection  of  taxes  on  lands  of  nonreeldeutB. 
^tton  1  amended  "bo  aa  to  read  as  follows";  i  2  superseded  by  L,  1893,  cb.  398, 

i  2. 

L  Ign,  oh.  167. — Relates  to  taxable  transfers  of  property.  Amends  act  ex- 
Prettly  repealed  by  L.  1S92,  ch.  399,  I  23,  and  repealed  by  the  language  of  that 

BeCUML 

^^  IIW,  eh.  168.— Relates  to  taxable  transfers  of  property.  See  note  to  U  1892, 
cfc  JtTT 

.^  'Bm  eh.  les. — Relates  to  taxable  transfers  of  property.  See  note  to  lU  l'S92, 
I*  167. 

*^  tSBl,  oh.  SOS. — Section  2  relates  to  form  of  assessment-roll.  Superseded  by  L. 
mi.  cb.  908,  11  6,  21. 

L.  1B9S,  ch.  308. — Relates  to  collection  of  nonresident  taxes.  Sui>erseded  by  L. 
Ig96„cb.  90S,  art.  4. 

L.  IB98,  oh.  MO. — Relates  to  llcenee  fee  for  foreign  atock  corporation.  Part  BU> 
perseded  by  L.  1896,  cb.  90S,  i  181,  remainder  consolidated  In  Tax  Law,  |  181. 

L  1886,  ah.  SB3. — Directs  county  treasurer  to  sell  lands  for  unpaid  taxes.  The 
act  amended  by  the  act  cited  was  repealed  by  the  Tax  Law  (L.  1896,  ch.  908, 
I  ISO),  which  was  passed  at  the  same  session  as  the  act  cited;  ft  would  be  supOT- 
•eded  anyway  b;  the  New  York  city  charter  and  the  election  of  that  city  to  collect 
the  taxes  mentioned  In  the  act  cited. 

L  1S96,  oh.  B9&— Section  2  amended  bo  as  to  read  as  follows.  Remainder  con- 
iDlldsted  In  Tax  Law,  ||  51,  53. 

It.  1S0S,  oh.  MS. — This  statute,  the  "old"  Tax  Law,  Is  recommended  for  repeal 
because  Its  lire  proTlslonB'haye  been  Incorporated  In  Tax  Law, 

L  ISftS,  oh.  051. — Relates  to  description  of  land  to  be  forwarded  to  comptroller. 
It  amends  an  act  which  was  repealed  by  L.  1SB6,  ch.  908,  Its  proTlBloDS  being 
nibstantlally  Incorporated  In  L.  1899,  ch.  908;  It  was  passed  the  day  following  the 
Tax  Iaw  and  therefore  Is  still  In  existence.  The  substance  of  Its  proTlslons  being 
Incorporated  In  L.  1896,  ch,  908,  It  Is  confusing  and  should  be  repealed. 

L.  18S7,  ch.  SO^-Coneolldated  In  Tax  Law,  subd.  6,  of  |  4. 

L.  18B7,  oh.  au,— Consolidated  In  Tax  Law,  |  123. 

I.  1687,  eh.  M7.— Consolidated  In  Tax  Law,  subd.  5  of  t  4. 

L.  1SB7,  oh.  373. — Section  2  amended  so  as  to  read  as  follows.  Remainder  con- 
soUdated  In  Tax  Law,  |  138. 

L.  1807,  eh.  3BB.— Consolidated  In  Tax  Law,  §  141. 

L.  18»7,  eh.  Ma.— Consolidated  In  Tax  Law,  |  5. 

L.  1897,  ch.  488.— Consolidated  In  Tax  Law,  i|  94,  96. 

L.  1888,  cb.  79.— Consolidated  In  Tax  Law,  |  300. 

L.  1B88,  ch.  310. — Relates  to  ssseBsments  made  prior  to  Its  passage.    Obsolete. 

L.  1698,  oh.  S89, — Section  1  amended  so  as  to  read  as  follows.  Remainder  con- 
solidated in  Tax  Law.  |  154. 

L.  IBBB.  oh.  321.— Consolidated  In  Tax  Law,  i  88. 

L.  1889,  oh.  SU.— Consolidated  In  Tax  Law,  S  69. 

L.  1889,  oh.  G71.-r-ProTldes  ways  and  means  for  the  suppoR  of  the  government. 

L.  1808,  eh.  712. — Sections  2,  4  amended  so  as  to  read  as  follows.  Remainder 
consolidated  In  Tax  Law,  subd.  3  of  {  2,  and  If  21,  32,  38,  44,  48,  49. 

I.  1888,  oh.  737.— Consolidated  In  Tax  Law,  ||  207,  246. 

L  IBOO.  oh.  84.— Consolidated  In  Tax  Law,  j  170,  and  subd,  6  of  |  171. 

L.  IBOO,  ch,  864, — Section  1  amended  so  as  to  read  as  follows.  Remainder  con- 
Mlldated  In  Tax  Law,  j  46, 

L  1900,  ch.  SOO,— Consolidated  In  Tax  Law,  i  ISl. 

L  1901,  oh.  117,— Consolidated  In  Tax  Law,  |  189,  and  subd.  8  of  |  192.    ' 

L.  IBOl,  oh.  ISS. — Amended  L.  1S96,  cb.  908.  Repealed  by  amendment,  the  chap- 
ter, wben  i  1  only  was  Intended.  Error  corrected  L.  1902,  ch.  172,  ||  1,  2.  Sections 
3, 4  amended  so  as  to  read  as  follows, 

I.  IBOl,  oh.  158.— Consottdated  In  Tax  Law,  subd.  7  of  f  21.  and  |  71. 
J-.  1801,  eh.  US. — ^Temporary  limitation  of  prior  enactment.    Obsolete. 
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Consoltdaton'  noUa.  L.  1909,  ch.  62. 

Ii.  1901,  oh.  S17. — CoDBolldated  ta  Tax  Law,  |  SZ. 

L,  1901,  cb.  0S6. — Coneolldated  In  Tax  Law,  |  ISS. 

L.  1001,  oil.  660. — Section  2  amended  bo  as  to  read  as  tollowa.  Remainder  con- 
solidated In  Tax  Law,  ||  23,  69. 

L.  1901,  ch.  568. — Sections  1-3  amended  so  as  to  read  as  follows.  Remainder  con- 
aolldated  In  Tax  law,  |  197. 

I.  1001,  oh.  eOS.— Conselidated  tn  Tax  Law,  |  139. 

L.  1901,  ah.  618.— Consolidated  In  Tax  Law.  subd.  14  of  i  4. 

L.  1009,  ell.  171. — Sections  4,  7  amended  bo  as  to  read  aa  follows.  Remalndw 
consolidated  In  Tax  Law,  j|  S,  63,  89,  101, 134. 

L.  1903,  oh.  173. — Section  1,  pt.  amended  bo  as  to  read  as  follows.  Remalndw 
consolidated  In  Tax  Law,  subd.  7  of  |  192. 

L.  190B,  Ob   344.— Consolidated  in  Tax  Law,  |  131. 

!„  1902,  oh  378.— Consolidated  in  Tax  Law,  |  91. 

L,  1903,  ch.  190-— ConBOlidated  In  Tax  Law.  suM.  18  of  |  4. 

L.  1903.  ch  306. — CoDsolfdated  in  Tax  Law,  g  10. 

L.  1903,  oh.  338. — Consolidated  In  Tax  Iaw,  |  70. 

L.  1904,  ch.  1S9.— Consolidated  In  Tax  Law  |  52. 

I.  1904,  oh.  979.— Consolidated  In  Tax  Law,  |  39. 

L.  1004,  ch.  39S--^ectlon  2  relates  to  asBessments  of  special  franchises  in  clt7 
of  Buffalo  for  the  rear  1904.  Section  3  proTldes  when  act  takes  etFect.  Section  1 
consolidated  in  Tax  Law,  {  43. 

L.  1004,  eh.  3SS.— Consolidated  in  Tax  Law,  g  36. 

L.'1904,  oh.  43B. — Section  2  la  a  repeal;  f  3  prOTldes  when  act  takee  eOect.  Sec- 
tion 1  consolidated  In  Tax  Law,  |  16. 

L.  1904,  ch.  630.— Consolidated  In  Tax  Law.  f  152. 

Ir.  lOOS,  ch.  ei. — Consolidated  In  Tax  Law,  |  20. 

L.  190B,  ch.  04. — Consolidated  in  Tax  Law,  |  187.  and  enbd.  5  of  |  192^ 

L.  IBOB,  oh.  241. — Section  1,  pt.  amended  so  as  to  read  as  follows, 
consolidated  In  Tax  Law.  U  271,  273-275,  277-279. 

L.  1906,  ch.  978.— Consolidated  In  Tax  Law,  g  159. 

L.  1006,  oh.  981.— ConBOlidated  In  Tax  Law,  g  294. 

L.  1906,  oh.  348.— Consolidated  in  Tax  Law,  g  301. 

L.  1906,  ch.  388. — Section  1,  pt.  amended  ao  as  to  read  aa  follows.  Remainder 
consolidated  In  Tax  Law,  gg  220.  222-224.  226-228.  230-240.  242-244. 

L.  lOOG,  ch.  446.— Consolidated  in  Tax  Law,  subd.  19  of  g  4. 

L.  1906,  oh.  447.— Consolidated  In  Tax  Law,  gl  BO.  153. 

L.  1906,  ch.  600. — Anthorizlng  tax  tor  the  year  190G  for  canal  debt  sinking  fond. 
Obsolete. 

L.  1906,  oh.  111.— Consolidated  in  Tax  Law,  g  241. 

L.  1906,  eh.  IBS.— ConBOlidated  in  Tax  Law,  g  47. 

L  1906,  oh.  ISO.— Consolidated  In  Tax  Law,  gg  100, 150, 161. 

1. 1906,  oh.  UB.— Consolidated  In  Tax  Law.  g  7. 

L.  1906,  oh.  414. — Section  3  amended  so  as  to  read  as  follows.  Remainder  con- 
solidated In  Tax  Law,  gg  270.  272. 

L.  190B,  ch.  435.— Consolidated  In  Tax  Law,  g  29. 

L.  1906,  eh.  468. — Consolidated  in  Tax  Law,  1  45. 

L.  1906,  oh.  474. — Sectiona  2,  3  amended  bo  as  to  read  as  foUowa.  Remainder 
consolidated  in  Tax  Law,  gg  181, 1S3.  185. 

L.  1906,  ch.  SM.— Consolidated  in  Tax  Law,  g  ISO. 

%.  1006.  ch.  589. — Sections  2,  6.  10,  12.  14.  16,  22  amended  so  as  to  read  as  follows. 
Remainder  conaoltdated  In  Tax  Law,  gg  251,  252,  267.  262.  263.  264. 

L.  1006.  eh.  699.— Consolidated  In  Tax  Law.  snbd.  4  of  I  234. 

L  1907,  ch.  04.— Conaoltdated  In  Tax  Law.  g  IT2. 

L.  1907,  ch.  904.— ConBOlidated  in  Tax  Law,  g  221. 

L.  1907,  oh.  931.— Consolidated  tn  Tax  Law,  g  22. 

L.  1907,  ch.  333.— Consolidated  tn  Tax  Law,  g  226. 

Z.  1007,  ch  334.— ConBOlidated  In  Tax  Law.  g  276. 

L.  1907,  oh.  840.— Consolidated  in  Tax  Law,  gg  260,  253-256,  258-261,  264. 

1.  1007,  ch.  478.— Consolidated  In  Tax  Law,  g  4.  subd.  20. 

L.  1907,  ch.  560.— Consolidated  in  Tax  Law.  g  190. 

1.  1907,  ch.  693.— Consolidated  in  Tax  Law,  g  4,  subd.  7. 

I.  1907,  ch.  709. — Consolidated  In  Tax  Law,  g  229. 

L.  1007,  ch.  7X0. — Consolidated  In  Tax  Law,  |  2.  Bubd.  4. 

L.  1007,  oh.  721. — Consolidated  in  Tax  Law.  %  296. 

I.  1907,  eh.  725.— Consolidated  in  Tax  Law.  g  4,  Bubd.  3. 

L.  1007,  ch.  734^-Gonsolidatad  In  Tax  Law.  gg  182,  184,  1S6,  193,  19S. 
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TAXPAYER'S  ACTION— TENDER. 


Crou-reteraicea. 


L  1807,  oil.  739.— CoDBolldated  In  Tax  Law,  ||  S4,  206. 

L  IBM,  4sh.  90S. — Section  280,  repealed  "Flabertee,  Oame  and  Forest  Law,  |  274." 
Thla  rqteaJ  baa  been  Inserted  In  the  schedule  as  "L.  1896,  ch.  396,  f  3,  pt  adding 
i  n4  to  L.  1892,  ch.  488." 

TAZFATEB'S  ACTION. 
To  reatraln  Illegal  payment  of  salary;  Civil  Serrlae  law,  g  28.    For  negligence  or 
[iiltf«as(Uic«  of  municipal  officers;    General  Mnntclpal  I«w,  If  60-S6. 

TEACHESS'  RETISEKEHT  FUnS. 
See  Edueatlon  Law,  H  1100-1109b. 

TELEaSAHS. 
Opening,  or  dlTulglng  contests;  lenal  I«w,  ||  663,  5G3. 

TELEGEAFH  COfiFOBATIONS. 
iDoorporatton  and  powers;  Traniportatlra  Corporations  Lftw,  ||  100-106.     Injuring 
Una  nf;  Penal  Law,  |   1423.    Jurisdiction  of  Public  Service  Commission;   Pnbllo 
lerriM  CommlssloBi  law. 

TEIE6BAFH  OFE&ATOBS. 

Employment  of  Illiterate;  Fenol  Law,  f  I9S3. 

TELEPHONE  COSFORATIONS. 

Incorporation  and  powers;  Trantportatloa  Corporattoni  Law,  f|  tOO-106.  Injur- 
ins  line  of;  Tenal  Law,  i  1423.  Jurisdiction  of  Public  Service  Commission;  Pnblle 
■cnlM  CoBmlMlou  Law. 

TELEPHONIC  HESSAQE. 
Divulging;  Penal  Law,  f  662. 

TENANTS  TOR  LIFE. 
Proceedings  to  discover  death  of;  Code  Civ.  Pro.  J|  2302-3319. 


TENDER. 
See  Code  GIt.  Pro.  II  731-734. 
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TENEMENT  HOUSE  LAW. 

Short  title;  deSnlUona.  L.  190».  cIl.  9S. 


TENEHEFT  HOUSE  LAW. 
L.  1909,  eh.  99. — "As  act  In  rfllatloB  to  teaemeiit  honiei,  eonttltntliig  eluvter  sixty- 
one  of  the  conaolldated  lawi." 
[In  effect  Ifercb  20, 1909.] 

CHAPTER  LXI  OP  THE  CONSOUDATED  LAWS. 

TSNSMBHT  HOITBE  LAW. 

Article     1.  Short  title;  definitions  (§§  1,  2). 

2.  General  provisions  (§§  3-"  9). 

3.  Protection  from  fire  (§5  14-41). 

4.  Light  and  ventilation  (§§  50-79). 

5.  Sanitary  provisions  (§§  90-tllO). 

6.  Requirements  and  remedies  (§§  120-128). 

7.  Registry  of  names  and  service  of  papers  (§§  140-144). 

8.  Prostitution  in  tenement  houses  (§§  150-160). 

9.  Application;  laws  repealed;  when  to  take  effect  (§§  170-172). 

ARTICLE  I. 
SEOST  TITLE;   SEFIHITIOHS. 


§  1.  Short  title. — This  chapter  shall  be  tnown  as  the  "Tenement  House 
Law." 

Soaroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  1,  In  part    Remain-    ' 
der  of  section  In  |  170. 

General  note.— The  "Tenement  House  Law"  Is  a  consoltdatlon  of  L,  1901,  ch. 
334,  and  the  amendments  thereto,  IncluslTe  of  the  legislation  of  1908.  The 
consolidation  has  been  made  without  rearrangement  of  the  topics  covered,  except 
In  a  few  Instances,  where  a  combining  of  sections  relating  to  like  subjects  has 
appeared  to  be  advantageous. 

No  change  has  been  made  In  either  the  substance  of  efTect  of  the  statutes 
consolidated,  and  the  alterations  In  phraseologr  and  the  numbering  of  sections 
are  clearly  shown  by  underscoring.  [Report  of  Board  of  Statutory  Consolidation, 
p.  6981.1 

Constntotlon. — In  Interpreting  a  statute,  recommended  by  the  tenement  house 
commission  which  was  appointed  by  the  aovenor,  the  court  will  take  Jodlclal 

*  So  In  original, 
t  So  tn  original. 
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notlM  of  th«  report  of  said  commlafllon.    People  ex  rel.  Cohen  t.  Butler   (1908), 
tU  App.  DIt.  384,  109  N.  T.  Snpp.  900. 

§  8.  Definition!. — Certain  words  in  this  chapter  are  defined  for  the 
pnrpoees  thereof  as  follows: 

1.  A  "tenement  house"  is -any  house  or  building,  or  portion  thereof, 
vinih  is  either  rented,  leased,  let  or  hired  out,  to  be  occupied,  or  is  oc- 
cnpied,  in  whole  or  in  part,  as  the  home  or  residence  of  three  families  or 
more  living  independently  of  each  other,  and  doing  their  cooking  upon 
the  premises,  and  includes  apartment  houses,  flat  bouses  and  aU  other 
houses  BO  occupied.     {Subd,  amended  by  L,  1912,  ch.  13.) 

L  IBIS,  oh.  IS,  1  S.— All  acta  and  parts  of  acts  and  all  ordinances  and  parts 
of  ordinances  Inconsistent  with  thie  act  are  hereby  repealed. 

2.  A  "yard"  is  an  open  onoccupied  space  on  the  same  lot  with  a  t«ie- 
ment  house,  between  the  extreme  rear  line  of  the  house  and  the  rear  line 
of  the  lot. 

3.  A  "court"  is  an  open  unoccupied  space,  other  than  a  yard,  on  the 
same  lot  with  a  tenement  house.  A  court  not  extending  to  the  street  or 
yard  is  an  inner  court  A  court  extending  to  the  street  or  yard  is  an 
outer  court.  If  it  extends  to  the  street  it  is  a  street  court.  If  it  extends 
to  the  yard  it  is  a  yard  court. 

4.  A  "shaft"  includes  exterior  and  interior  shafts,  whether  for  air, 
Ught,  elevator,  dumbwaiter,  or  any  other  purpose.  (8ubd.  amended  by  L. 
1912,  c\.  454.) 

5.  A  "public  hall"  is  a  hall,  corridor  or  passageway  not  within  an 
apartment. 

6.  A  "stair  hall"  includes  the  stairs,  stair  landings  and  those  portions 
of  the  public  halls  through  which  it  is  necessary  to  pass  in  going  between 
the  entrance  floor  and  the  roof. 

7.  A  "basement"  is  a  story  partly  but  not  more  than  one-half  below 
the  level  of  the  curb. 

8.  A  "cellar"  is  a  story  more  than  one-half  below  the  level  of  the  curb. 

9.  A  "fireproof  tenement  house"  is  one  the  walls  of  which  are  con- 
stmeted  of  brick,  stone,  iron  or  other  hard  incombustible  material,  and  in 
which  there  are  no  wood  beams  or  lintels,  and  in  which  the  floors,  roofs, 
stair  halls  and  public  halls  are  built  entirely  of  brick,  stone,  iron  or  other 
hard  incombustible  material,  and  in  which  no  woodwork  or  other  inflam- 
mable material  is  used  in  any  of  the  partitions,  furrings  or  ceilings.  But 
this  deflnition  shall  not  be  construed  as  prohibiting,  elsewhere  than  in 
tlie  stair  halls  or  entrance  halls,  the  use  of  wooden  flooring  on  top  of  the 
fireproof  floors  or  the  use  of  wooden  sleepers,  nor  as  prohibiting  wooden 
tuudrails  and  hard-wood  treads  such  as  described  in  section  twenty-two 
of  this  chapter. 

10.  The  word  "shall"  is  always  mandatory,  and  not  directory,  and 
denotes  that  the  house  shall  be  maintained  in  all  respects  according  to 
the  mandate,  aa  long  as  it  continues  to  be  a  tenement  house. 
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11.  "Wherever  the  words  "charter,"  "ordinances,"  "r^ulations,"  "de- 
partment of  buildings,"  "department  of  health,"  "department  of  water 
sapply,"  "fire  department,"  "department  chained  with  the  enforcement 
of  this  chapter,"  "corporation  counsel,"  "city  treasury"  or  "fire  limits" 
occur  in  this  chapter  they  shall  be  construed  as  if  followed  by  the  words 
"of  the  city  in  which  the  tenement  bouse  is  situated."  Wherever  the 
words  "is  occupied"  are  need  in  this  chapter,  applying  to  any  building, 
Buch  words  shall  be  construed  as  if  followed  by  the  words  "or  is  intended, 
^ranged  or  designed  to  be  occupied." 

12.  The  "height"  of  a  tenement  house  is  the  perpendicular  distance 
measured  in  a  straight  line  from  the  curb  level  to  the  underside  of  the 
roof  beams,  the  measurements  in  all  cases  to  be  taken  through  the  center  of 
the  facade  of  the  house.  Where  a  building  is  on  a  lot  that  faces  on  two 
or  more  streets  and  there  is  more  than  one  grade  or  level,  the  measurements 
shall  be  taken  through  the  center  of  the  facade  on  the  street  having  the 
greatest  grade.     {Subd.  12  amended  "by  L.  1912,  ch.  454.) 

13.  A  "three-family  converted  dwelling"  is  any  dwelling  of  brick  or 
stone  erected  in  a  city  of  one  million  or  more  population  prior  to  April 
tenth,  nineteen  hundred  and  one,  not  over  three  stories  and  basement  in 
height,  and  not  over  forty-seven  feet  in  depth,  exclusive  of  bay  windows 
and  existing  extensions,  provided  one  side  of  such  extension  is  separated  for 
its  entire  length  from  side  line  of  lot  by  an  outer  court  of  not  less  than  six 
feet  in  width  at  all  points,  and  the  rear  wall  of  said  extension  is  separated 
from  the  rear  lot  line  by  a  yard  not  less  than  ten  feet  in  depth,  and  with 
no  other  building  on  the  lot,  converted  or  altered  under  the  provisions  of 
this  chapter  into  a  tenement  bouse  for  not  more  than  three  families  and 
not  more  than  one  family  on  any  door.  Such  converted  dwellings  shall  be 
subject  to  the  provisions  of  this  chapter.  {Section  amended  hy  L.  1917,  ck. 
806,  trf  effect  June  9,  1917.) 

SooToe. — Former  Tenament  House  Act  (L.  1901,  ch,  334)  J  2,  as  amended  by 
L.  1903,  ch.  179. 

Traement  honu;  what  eonitltntM. — A  house  occupied  by  only  two  famlliee.  and 
having  no  Interior  communication  or  common  entrance  with  an  adjoining  stare, 
where  there  Is  no  common  right  of  the  famlliee  In  the  house  and  In  the  store  to 
the  use  of  "halls,  atalrways,  yards,  water  closets  or  prlvlee,"  Is  not  a  tenement 
house  within  the  meaning  ot  this  statute.  Aldrlch  v.  Lanl  (190S),  126  App.  Div. 
427.  110  N.  Y.  8«pp.  897. 

In  an  action  against  the  owner  ol  a  tenement  bouse  to  recover  for  the  death  of  a 
tenant  caused  by  the  alleged  negligence  of  the  defendant  In  falling  to  light  the 
public  hallways  and  the  second  floor  of  the  building  as  required  by  section  76  of  the 
Tenement  House  Law,  the  defendant  cannot  on  appeal  sustain  the  Judgment  entered 
on  a  nonsuit  upon  the  ground  that  the  plaintiff  failed  to  prove  that  tenants  cooked 
in  their  viartmentB  so  as  to  make  the  building  a  tenement  house  within  the 
proTlslons  of  the  statute  If  no  such  point  was  made  at  trial.  Bomsteln  v-  Faden 
(1912),  149  App.  DIV.  37,  133  N.  T.  Supp.  808,  affd.  (1913),  20S  N.  T.  ^06,  lOS  N.  E. 
1099. 

Where  a  house  had  heea  let  in  part  to  several  families,  and  an  appUcatton  had 
been  died  with  the  t«iement  boose  department  for  the  creation  of  the  some  Into 
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ft  tenement  house,  and  it  was  thereafter  completed;  and  where  complalats  asalnst 
inch  bonae  had  been  entertained  by  said  department  tor  alleged  violations  of  this 
&ct,  such  a  house  la  a  tenement  house  within  the  meanltiK  of  this  sectloni  Phelps 
T.  Kaufman  (1912),  IB!  App.  Dlv.  137  N.  Y.  Supp.  34B. 

Erldenoe  as  to  meaning  of  word  "tenement." — Where  a  covenant  was  made  not  to 
place  a  tenement  hulldlne  on  certain  property,  eipert  evidence  la  admlaatble  to 
show  the  ^aanlng  of  the  word  "tonanoit,"  and  aa  to  what  claas  of  buildings  the 
word  was  applied  to  when  the  covenant  was  executed.  Kltcblng  v.  Brown  (190G), 
.  180  N.  Y.  414,  73  N.  B.  241,  70  L.  R.  A.  748. 

MatiBcrtlon  between  "tenemeat  house"  and  "apartment  home." — An  apartment 
hoDse  differs  from  a  tenement  house  In  three  important  particulars.  Each  apart- 
mnt  mnst  have  a  separate  water  cloeet  and  set  hath  tub,  the  latter  not  being 
required  at  all  In  a  tenement  house,  and  the  former  only  in  certain  cases.  It  also 
must  have  a  separate  room  or  "kitchen,"  presumably  for  preparing  and  cooking 
lood,  whereas  In  the  case  of  a  tenement  house,  tbese  operations  may  be  carried 
on  In  a  room  also  used  for  sleeping,  living  or  other  purposes,  Qrlmmer  v.  Tenement 
House  Dept  (1912),  204  N.  Y.  870,  97  N.  B.  884, 

Aa  apartment  house  or  apartment  hotel  although  aalte  large,  expensively  built 
and  fitted  up,  and  having  on  every  floor  suites  of  apartments,  each  of  which  con- 
tains a  private  hall,  a  drawing-room,  libraTy  or  dining-room,  bath-room  with  a  set 
bath  and  toilette,  three  aleeping  rooms,  a  kitchen  and  a  servant's  toilette;  and 
having  an  elevator  which  with  the  halls  and  stairways  is  for  the  common  use  of 
the  ten«nmita  of  the  several  aultee,  falls  within  the  definition  of  a  tenement 
house  aa  deBned  by  this  subdivision.  And  such  apartment  house  must  be  buUt 
and  maintained  under  the  supervision  of  the  Tenement  House  Department  of  the 
city  of  New  York.  Provisions  of  tho  Building  Code  of  such  city  Inconsistent  with 
this  act  were  repealed  by  Its  enactment.  Qrlmmer  v.  Tenement  House  Depart- 
ment (1909),  134  App.  Div.  89S,  119  N.  Y.  Supp.  812,  revd.  on  other  grounds  (1912), 
204  N.  Y.  370,  374,  97  N.  E.  S84. 

The  erection  of  a  modem  apartment  bouso  is  not  within  a  covenant  against  the 
erection,  upon  certain  premises,  of  a  tenement  house.  Kitching  v.  Brown  (1805), 
180  N.  T.  414,  73  N.  B.  241,  70  L.  R.  A.  743;  White  v.  Collins  Bldg.  A  Const.  Co. 
(1903),  82  App.  Dlv.  1,  81  N.  Y.  Supp.  484;  Uarz  v.  Brogan  (1906),  111  App.  Dlv. 
480,  »S  N.  Y.  Supp.  88,  revd.  (1907).  188  N.  Y.  431,  81  N.  B.  231.  But  see  McClure 
V.  Leaycraft  (1904),  S7  App.  Dtv.  618,  90  N.  Y.  Supp.  233,  revd.  (1906),  183  N.  Y.  36, 
75  N.  B.  961. 

The  erection  of  a  flat  or  tenemrait  house  does  not  violate  a  covenant  against 
erecting  any  buildings  except  dwelling  houses.  Roth  v.  Jung  (1903),  79  App.  Dlv. 
1,  79  H.  Y.  Supp.  822. 


QEBIEAI.  PROTIfaon. 

in  3.  Buildings  converted  or  altered. 

4.  Alterations  and  change  la  occupancy. 

5.  Application  fo  certain  studio  bulldlnge. 
fl.  Application  to  Buffalo. 

7.  Tenement  houses  located  at  the  comer  of  two  streets  one  of  which 

passes  under  the  other. 

8.  Building  r^ulattons. 

9.  PenalUes. 

10.    Time  for  compliance. 


d  by  Google 


TENEMENT  HOUSE  LAW. 


II  3-«.  Oflnerst  provUloiu.  L.  1909,  ch.  99. 

§  3.  Bnildii^  coBTerted  or  siteied. — A  bailding  not  a  tenemeDt  house, 
if  hereafter  converted  or  altered  to  such  use,  shall  thereupon  become  nib- 
ject  to  all  the  prorisions  of  this  chapter  afFecting  twiemeot  houses  hereafter 
erected.     (Amended  by  L.  1909,  ck.  354,  and  L.  1912,  ch.  454.) 

Sonroe.— Former  Tenement  House  Act  (L.  1901,  ch.  SS4)  ||  3,  4,  aa  amended  br 
L.  1901,  ch.  GG6. 

AppIloatlaB;  eoBaUtntleutlity. — A  tenement  honae,  the  pluu  and  spedflcatloiu 
for  which  vere  Died  In  th«  office  of  tho  departojent  of  bnlldlasi  on  the  12th  of 
April,  1901,  at  9.1$  A.  M.  and  the  contract  lor  the  erection  of  vhich  ma  enl«red 
fsto  on  the  morning  of  that  dar.  hot  work  on  which  was  not  begun  nntU  aome 
time  thereatter,  Is  not  within  the  exception  contained  In  thla  section  of  the 
Tenement  Honae  Act,  which  became  a  law  on  the  12th  of  April,  1901,  at  12.S0 
P.  M.  The  atwTe  section  Is  constltattonal.  CltT  of  New  York  t.  Herdje  (1901), 
«8  App.  DlT,  S70,  74  N.  T.  Snpp.  104. 

BeqnlremcBt  that  list  tier  of  beaau  should  be  set  on  or  before  the  lint  day  of 
AugnBt,  1901,  Is  an  nDresaonable  and  opprasslTe  ezerclae  of  police  power  and  Is, 
therefore,  Invalid.     SIgnell  v.  Wallace.  (1901),  S6  HIsc.  S56,  72  N.  T.  £npp.  S48. 

§  4.  Alterations  and  change  in  ooonpanoy. — ^No  tenement  hon^e  shall 
at  any  time  be  altered  so  as  to  be  in  violation  of  any  provision  of  this 
chapter.  If  any  tenement  house  or  any  part  thereof  is  occupied  by  more 
families  than  provided  in  this  chapter,  or  is  erected,  altered  or  occupied 
contrary  to  law,  such  tenement  house  shall  be  deemed  an  unlawful  struc- 
ture, and  the  department  chai^d  with  the  enforcement  of  this  chapter 
may  cause  such  building  to  be  vacated.  And  such  building  shall  not 
:again  be  occupied  imtil  it  or  its  occupation,  as  the  case  may  be,  has  been 
:made  to  conform  to  the  law. 

Soaree. — Former  Tenement  House  Act  (L.  1901,  ch.  834)  |  6,  as  added  bj  Ii, 
1903,  ch,  179. 

§  5.  Application  to  certain  itndio  hnildii^n- — ^A  stadio  building  erected 
alter  May  first,  nineteen  hundred  and  one,  and  prior  to  October  first,  nine- 
teen hundred  and  five,  in  a  city  of  the  first  class  upon  a  lot  not  less  than 
seventy-five  feet  in  width  by  one  hundred  feet  in  depth,  which  building 
contains  not  less  than  fourteen  studios,  each  with  a  window  not  leas  than 
ten  feet  in  height  and  ten  feet  in  width,  such  studio  building  being  occupied 
and  used  by  three  families  or  more,  living  independently  of  each  oUier 
and  doing  their  cooking  on  the  premises,  shall  be  and  hereby  is  declared 
exempt  from  the  requirements  and  provisions  of  sections  fifty-one,  sixty- 
four,  sixty-sis,  sixty-seven,  sixty-eight,  seventy-four,  seventy-nine,  ninety, 
subdivision  one ;  ninety-three,  ninety-five,  one  hundred  and  twenty  and  one. 
hundred  and  twenty-one  of  this  chapter. 

Sonree. — Former  Tenement  House  Act  (U  1901,  ch.  334)  |  6,  as  added  by  L.  1906^ 
«h.  148. 

§  6.  Application  to  Buffalo. — ^The  provisions  of  chapter  three  hundred 
and  thirty-four  of  the  laws  of  nineteen  hundred  and  one  shall  not  be  deemed 
to  have  applied  to  the  city  of  Buffalo  before  January  first,  nineteen  hun- 
dred and  two. 
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m9l>9,eh.99.  0«nenl  prorlBlonB.  117-10. 

fcsne.— Former  Tenement  House  Act  (L.  1901,  cb.  334)  f  166,  as  added  by  L. 
IWi,  cb.  648. 

§  7.  Tenement  homes  located  at  the  corner  of  two  streeta  one  of  vliich 
pUKS  under  the  other, — In  the  case  of  a  tenement  house  hereafter  erected 
OS  a  comer  lot  formed  by  the  intersection  of  one  street  passing  under 
another  street,  the  measurementfi  for  determining  the  height  of  said  house 
and  the  number  of  its  atories,  may  be  taken  on  said  highest  street;  pro- 
vided, however,  that  no  part  of  said  building  which  is  below  the  curb  level 
of  said  highest  street  is  occupied  for  living  purposes,  except  by  the  janitor 
of  said  building  and  his  family ;  and  provided  also  that  all  tiers  of  beams 
below  the  curb  level  on  the  highest  street,  as  well  as  the  first  tier  of.beams 
above  such  curb  level,  shall  be  iron  or  steel  or  reinforced  concrete  with 
fireproof  filling;  and  provided,  also  that  all  inside  stairs  below  sach  curb 
level  shall  be  fireproof  and  shall  be  enclosed  with  eight^inch  brick  walla 
with  fireproof  self-closing  doors  at  top  and  bottom  of  each  flight,  and  such 
stairs  shall  not  be  located  under  each  other ;  and  provided  also  that  ade- 
quate egress  from  all  apartments  shall  be  had  to  the  street  of  the  highest 
level.    (Amended  by  L.  1913.  ch.  551.) 

■otuqc— Former  Tenement  House  Act  (I*  1901,  cb.  334)  |  167,  as  added  bjr  L. 
1907,  ch.  B31. 

§  8.  Building  regnlationa. — Except  as  herein  otherwise  specified,  every 
tenement  house  shall  be  constructed  and  maintained  in  conformity  with 
the  existing  law,  but  no  ordinance,  regulation  or  ruling  of  any  muoiclpal 
anthority  shall  modify  or  dispense  with  any  provision  of  this  chapter. 

SMIO&— Former  Tenement  House  Act  (I*  IMl,  ch.  334)  |  IGZ. 

§  9.    FenaltieB. — All  penalties  collected  under  this  chapter  shall  be  paid 
into  the  city  treasury, 
Sonroe.^ — Former  Tenement  House  Act  (L.  1901,  cb.  334)  {  163. 

§  10.  Time  for  oomplisnce-^All  alterations  required  by  this  chapter 
upon  tenement  houses  erected  prior  to  April  twelfth,  nineteen  hundred 
and  one,  shall  be  made  within  one  year  from  said  date,  or  at  such  earlier 
period  as  may  be  fixed  by  the  departments  chained  witii  the  enforcement 
of  this  chapter. 

BonrM.— Former  Tenement  Honse  Act  (U  1901,  ch.  834}  f  164. 

ARTICLE  III. 

PEOTEOTIOir  FROK  TOX. 

Section  14.  Fireproof  tenement,  when  required. 

IB.  Means  of  egreae. 

IG.  Fire-escapes. 

IT.  BnlkheadB. 

18.  Stain  and  public  halts. 

19.  StafrwBTs  In  non-Oreproof  bnlldlngs. 
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Protection  from  lira.  L..  19M,  ch.  M. 


20.  StalrwKfB   In  flraproot  bulldlngi. 

21.  StalrwaTB  and  atalTS. 

22.  Stair  hallB. 

22-a.    Tower  fire  escapee. 


24.  Pint  tier  of  beama. 
26.  PaititlonB. 

26.  Cellar  etalrs  In  noc-Oraproof  bnlldiagB. 

27.  Cellar  stairs  In  fireproof  bulIdlngB. 

25.  Closet  under  first  story  stairs. 
29.  Cellar  entrance. 

SO.  Fire  stops. 

31.  Wooden  tenement  honsee. 

32.  Scuttles,  bulkheads,  ladders  and  stairs. 

33.  Certain  alterations  and  buildfugs  moved  from  one  lot  to  another. 

34.  Alteration  of  wooden  tenement  honsee. 

35.  Stairways. 

36.  Shafts. 

37.  PlaaterlnB  behind  wainscoting. 

38.  Wooden  bnlldlngs  on  same  lot  with  a  tenement  house. 

39.  Combustible  msterl&ls. 

40.  Bakeries  and  fat  botllng. 

41.  Other  dangerous  buslnessee. 

§  14.  Kreproot  tenement,  when  required. — Every  tenement  house  here- 
after erected  exceeding  six  stories  or  parts  of  stories  in  he^ht  above  the 
curb  level,  shall  be  a  fireproof  tenement  house,  nor  shall  any  tenement 
house  be  alterd  so  as  to  exceed  snob  height  witbnnt  being  made  a  fire- 
proof tenement  house.  A  cellar  the  ceiling  of  which  does  not  extend  more 
than  two  feet  above  the  curb  level  is  not  a  story  within  the  meaning  of 
this  section.  Where,  however,  a  tenement  house  hereafter  erected  is  lo- 
cated on  a  street  of  which  the  grade  is  more  than  four  feet  in  one  hun- 
dred feet,  a  cellar  or  basement,  the  ceiling  of  which  does  not  extend  more 
than  six  inches  above  the  highest  point  of  the  curb  level,  is  not  to  be  deemed 
a  story  within  the  meaning  of  this  section,  provided,  however,  that  no 
part  of  such  cellar  or  basement  is  occupied  or  arranged  to  be  occupied 
for  living  purposes  except  by  the  janitor  of  such  bnilding  and  his  family, 
and  provided  also  tiiat  sach  cellar  or  basonent  is  the  lowest  story  of  such 
building.     (Former  §  15,  renumbered  by  L.  1913,  ck.  551,  §  2.) 

Sonroc. — Former  Tenement  House  Act  (L.  1901,  ch.  384}  |  11,  as  amended  by 
L.  1902.  cb.  352;  L.  19D4,  ch.  346. 

§  16.  Xeaiu  of  egieu. — Every  tenement  house  hereafter  erected,  both 
fireproof  and  nonfireproof,  exceeding  two  stories  in  height  shall  have  at 
least  two  independ^it  ways  of  egress  which  shall  extend  from  the  ground 
floor  to  the  roof,  and  shall  be  located  remote  from  each  other,  and  shall 
be  separated  from  each  other  by  walls.  One  of  such  ways  of  egress  shall  be 
a  flight  of  stairs  constructed  and  arranged  as  provided  in  sections  eighteen 
to  twenty-two  inclusive  of  this  chapter.  The  other  way  of  egress  shall  be 
directly  accessible  at  each  story  to  each  apartment  without  having  to  pass 
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throogh  tiie  first  way  of  egress.    Such  other  way  of  egress  may  be  any 
one  of  the  following,  as  the  owner  may  elect : 

1.  A  ^^tem  of  outside  fire  escapes  constructed  and  arranged  as  pro- 
vided in  section  sixteen  of  this  chapter. 

2.  An  additional  fiight  of  stairs,  either  inside  or  outside,  constmcted  and 
^n-auged  as  provided  in  sections  eighteen  to  twenty-two  inclusive  of  this 
chapter. 

3.  A  fire  tower  constructed  and  arranged  as  provided  in  section  twenty- 
^^^a  of  this  chapter.  (Added  by  L.  1913,  ck.  551,  and  amended  hy  L. 
^^15,  ch.  189.) 

§  16.  Fire-eioapes. — 1.  All  fire-escapes  hereafter  erected  upon  tene- 
Hieiit  houses  shall  be  located,  arranged  and  constructed  as  follows: 

Such  fire-escapes  shall  open  directly  from  at  least  one  room  or  private 
hall  in  each  apartment  at  each  story  above  the  ground  floor,  other  than  a 
bathxoom  or  water-closet  compartment,  and  shall  not  include  the  window  of 
a  stair  hall,  and  such  room  or  private  hall  shall  be  an  integral  part  of 
said  apartmeut  and  accessible  to  every  room  thereof  without  passing 
through  a  public  hall.  Access  to  fire-escapes  shall  not  be  obstructed  in 
*ny  way.  No  fire-escape  shall  be  placed  in  a  court  except  where  required 
by  law  for  apartments  not  having  a  room  either  on  the  street  or  yard 
**  provided  in  section  fifty-six  of  this  chapter,  and  except  that  where 
»  tenement  house  does  not  exceed  six  stories  in  height,  a  fire-escape 
"lay  be  placed  in  an  outer  court  not  less  than  eighteen  feet  in  width 
nor  exceeding  thirty  feet  in  depth,  or  in  a  lai^er  outer  court  whose  depth 
«Qes  not  exceed  its  width  hy  more  than  one-half.  Fire-escapes  may  be 
located  in  an  unenclosed  recess  in  the  front  of  a  tenement  house  hereafter 
^'^cted,  provided  that  such  recess  is  used  solely  for  fire-escape  purposes 
**><!  does  not  exceed  five  feet  in  depth  from  the  extreme  front  wall  of  the 
"Uilding  and  has  not  less  than  seventy-five  per  centum  of  its  superficial 
'f^a  open  to  the  street  and  is  not  roofed  over  or  enclosed  at  the  top. 
^leh  recess  shall  not  be  counted  as  part  of  the  unoccupied  area  of  the 
**.  Bor  construed  as  a  court.  Fire-escapes  may  project  into  the  public 
"*(rhway  to  a  distance  not  greater  than  four  feet  beyond  the  building  line. 
*ll  fire-escapes  shall  consist  of  outside  open  iron  or  stone  balconies  and 
^^ipways.  All  balconies  shall  be  not  less  than  three  feet  in  width  and 
^**H  include  at  least  one  window  or  outside  door  of  each  apartment,  at 
**ch  story  above  the  ground  floor.  All  stairways  shall  be  placed  at  an 
*^^le  of  not  more  than  sixty  degrees,  with  flat  open  steps  not  less  than 
***^  inches  in  width  and  twenty  inches  in  length  and  with  a  rise  of  not 
^opQ  than  nine  inches.  The  openings  for  stairways  in  all  balconies  shall 
"^  Hot  less  than  twenty-one  by  twenty-eight  inches,  and  shall  have  no 
^'ets  of  any  kind.  The  balcony  on  the  top  floor,  except  in  the  case  of  a 
"••Icony  on  the  street,  shall  be  provided  with  a  stairs  or  with  a  gooseneck 
'^dder  leading  from  said  balcony  to  and  above  the  roof  and  properly 
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fastened  thereto.  A  drop  ladder  shall  be  provided  from  the  lowest  bal- 
coDy  of  sufBcient  length  to  reach  to  a  safe  landing  place  beneath.  All 
fire-escapes  shall  be  eonstmeted  and  erected  to  safely  sostain  in  all  their 
parts  a  safe  load,  and  if  of  iron  shall  receive  not  less  than  two  coats  of 
good  paint,  one  in  the  shop  and  one  after  erection.  In  addition  to  the 
foregoing  requirements,  all  fire-escapes  hereafter  erected  npon  tenement 
houses  shall  be  constructed  in  accordance  with  such  supplementary  rega- 
lations  aa  m^  be  adopted  by  the  department  charged  with  the  enforce- 
ment of  this  chapter.  {Subd.  amended  by  L.  1917,  eh.  696,  tn  effect 
May  31,  1917.) 

2.  Every  non^reproof  tenement  house  exceeding  two  stories  in  height 
erected  prior  to  April  eighteenth,  nineteen  hundred  and  twelve,  shall  be 
provided  either  with  fireproof  outside  stairways,  or  with  fire-escapes  directly 
accessible  to  each  apartment  without  passing  through  a  public  hallw^. 
The  owner  of  every  tenement  house  shall  keep  all  the  fire-escapes  thereon  in 
good  order  and  repair,  and  whenever  rusty  shall  have  them  properly 
painted  with  two  coats  of  good  paint.  No  person  shall  at  any  time  place 
any  incumbrance  of  any  kind  before  or  npon  any  such  fire-escape.  (Subd. 
amended  by  L.  1915,  ch.  189.) 

3.  Fire-escapes  on  existing  houses.  In  the  case  of  tenement  houses 
erected  prior  to  April  tenth,  nineteen  hundred  and  one,  fire-escapes  that 
are  already  erected  shall  be  deemed  sufBcient  in  the  following  cases: 

1.  If  located  on  the  front  or  rear  wall  of  the  building  and  properly 
connected  with  stairs  or  stationary  ladders  with  proper  openings. 

2.  If  located  in  an  outer  court  at  a  point  distant  not  more  than  thirty 
feet  from  the  outer  end  of  such  court  and  provided  such  court  is  not  less 
than  five  feet  in  width  from  wall  to  wall  at  any  point  between  such  fire- 
escape  and  the  outer  end  of  said  court. 

3.  If  located  in  an  inner  court  whose  least  horizontal  dimension  is  not 
lees  than  fifteen  feet  measured  from  wall  to  wall. 

4.  If  a  party-wall  balcony  on  the  front  or  rear  wall  of  the  building 
and  there  are  no  doors  or  openings  in  the  walls  between  the  two  buildings 
other  than  windows  in  fire-proof  air-shafta. 

5.  If  a  party-wall  balcony  located  in  an  outer  court  not  more  than 
fifteen  feet  in  length  measured  from  the  outer  end  of  such  court  to  the 
innermost  point  thereof,  and  not  less  than  five  feet  in  width  from  wall  to 
wall  at  any  point  between  such  fire-escape  and  tiie  outer  end  of  said 
court,  and  provided  also  that  there  are  no  doors  or  openings  in  the  walls 
between  the  two  buildings  other  than  windows  in  fireproof  air-shafts. 

6.  If  ihe  fire-escapes  are  located  on  tenement  houses  that  are  less  than 
four  stones  in  height  and  which  also  do  not  contain  accommodations  for 
more  than  four  families  in  all,  and  they  are  such  iron,  steel  or  wire- 
cable  fire-escapes  as  have  been  approved  by  the  department  chanced 
with  the  enforcement  of  this  chapter,  under  authority  of  law. 
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Bat,  however,'  no  fire-escape  sb&ll  be  deemed  suMcient  onleas  the  follow- 
ing conditions  are  complied  witJi : 

L    AH  parts  of  it  shall  be  of  iron  or  stone. 

b.  Every  apartment  above  the  ground  floor  in  each  tenement  bouse 
gball  have  a  fire-escape  directly  accessible  to  it  without  passing  through 
-  a  public  hall. 

e.  All  balconies  shall  be  properly  connected  with  each  other  by  ade- 
quate stairs  or  stationary  ladders,  with  openings  not  less  than  twenty- 
ooe  by  twenty-eight  inches,  except  in  the  case  of  a  party-wall  balcony  as 
prescribed  in  groups  four  and  five  of  this  subdivision. 

d.  All  fire-escapes  shall  have  proper  drop  ladders  from  the  lowest  bal- 
eony  of  sufficient  length  to  reach  a  safe  landing  placf  beneath. 

e.  All  fire-escapes  not  on  the  street  shall  have  a  safe  and  adequate 
means  of  egress  from  the  yard  or  court  to  the  street  or  to  the  adjoining 
premises. 

f.  Prompt  and  ready  access  shall  be  had  to  all  fire-escapes,  which  shall 
not  be  obstructed  by  bath  tubs,  water-closets,  sinks  or  other  fixtures,  or 
ia  say  other  way. 

All  fire-escapes  that  are  already  erected  which  do  not  conform  to  tiie  re- 
qnirments  of  this  subdivision  may  be  altered  by  the  owner  to  make 
them  so  conform  in  lieu  of  providing  new  fire-escapes,  but  no  existing 
fire-escape  shall  be  extended  or  have  its  location  changed  except  with  the 
written  approval  of  the  department  chai^d  with  the  enforcement  of  this 
chapter.  Where  an  existing  apartment  in  a  tenement  house  erected  prior 
to  April  tenth,  nineteen  hundred  and  one,  is  located  entirely  on  a  court 
and  has  no  rooms  opening  on  the  street  or  yard,  fire-escapes  hereafter 
provided  for  such  apartments  may  be  located  in  courts  under  the  same 
conditions  as  prescribed  for  existing  fire-escapes  in  this  subdivision.  All 
new  ladders  tiiat  are  provided  for  existing  fire-escapes  shall  be  constructed 
in  accordance  with  such  regulations  as  may  be  adopted  by  said  depart- 
ment 

4,  Whenever  a  tenement  house  is  not  provided  with  sufficient  means  of 
egress  in  case  of  fire,  the  department  charged  with  the  enforcement  of  this 
ch^ter  may  order  such  additional  fire-escapes  or  other  means  of  egress 
as  in  its  judgment  may  be  necessary.  {Amended  by  L,  1912,  ck.  454,  and 
i.  1913,  cA.  551.) 

■•woe— Former  Tenemeiit  Hotue  Act  (I..  IBOl,  ch.  884)  ||  12,  29,  30,  81,  3E, 
uamended  by  L.  1903,  ch,  ITS;  L.  1901,  ch.  739;  L.  1905,  ch.  607. 

SefereiMet. — Ordinances  resulatlng  fire  eacapea  In  TillaKea,  VllIaKs  Law,  |  90. 
ProrlBlons  for  flre  escapee  on  hotels,  Qeneral  Buainesa  I<aw,  |  206;  on  hospital 
bolldlngi,  Public  Health  Law,  |  334;  on  school  buildings,  Education  taw,  |  4G3;  on 
^toiT  bnlldlngB,  Labor  Law,  |  TB-b,  art.  4;  on  tenement  houses,  parte  ol  which 
are  Dsed  for  manulacturlng  purposes,  Id.  |  B4. 

AppliettloiL. — ^An  eight  tamllr  apartment  bouse,  four  stories  high,  with  two 
tunllles  on  each  floor,  mnst  be  equipped  with  flre  escapes.  Rept.  of  Attr-  Oenl. 
(Mil). 
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Common  law  ml«. — Tbe  nil«  at  common  law  was  that  ownan'of  buildings  were 
not  required  aa  such  to  proTlde  Are  escapee.  Halorca  r.  Hyen  (1909),  131  App. 
DlT.  210,  116  N.  T.  Supp.  923. 

Failnre  to  guard  Ire  eteapei. — In  an  action  against  the  owner  of  a  tenement  to 
recover  for  the  death  of  plaintiff's  intestate,  who  fell  throngb  an  opening  In  the 
lire  escape  while  hanging  out  clothes  on  a  clothes  dryer  attached  to  the  rear  wall 
of  tbe  tenement,  it  la  necessary  to  plead  and  prove  facts  showing  that  defendant 
owed  plaintiff's  intestate  some  duty  with  respect  to  the  maintenance  of  the  clothes 
dryer  and  fire  escape.  It  seems,  that  negligence  could  not  be  predicated  upon  de- 
fendant's failure  to  guard  the  opening  In  the  fire  escape  but  that  the  attachment  of 
the  clothes  dryer  to  the  wall  so  that  one  using  it  might  fall  through  the  opening 
in  the  fire  escape  might  be  either  Itself  negligence  or  present  a  situation  calling 
on  defendant  to  exercise  care  to  prevent  an  accident.  Falrchild  v.  Leo  (1912), 
149  App.  Div.  31,  133  N.  T.  Supp.  672. 

Owner  to  keep  in  repair. — Under  L.  1873,  ch,  S63,  which  contained  a  proTlslon 
similar  to  snbd.  2,  of  this  section  as  to  the  repair  of  firs  eecapes.  it  was  the  duty 
of  the  owner's,  as  between  themselves  and  thatr  tenants,  and  in  the  absence  ot 
an  agreement  for  repairs,  to  keep  the  same  in  repair  for  the  purpose  for  which 
they  were  erected.    McAIpIn  v.  Powell  (1877),  79  N.  T.  128. 

ThuB,  where  a  child  of  a  tenant,  ten  years  old,  who  had  been  sitting  on  the  sUl 
of  an  open  window,  while  bla  father  was  at  work  in  the  same  room,  climbed 
through  the  window  to  the  platform  of  tbe  flre  escape  and  on  to  a  trap-door  at 
one  end  thereof,  the  hinges  of  which  were  ruety  and  fastened  only  with  a  small 
wire  and  a  string,  which  gave  way  beneath  bim  causing  htm  to  foil  to  his  death, 
an  action  for  damages  would  not  lie  against  the  owner  of  the  premleea  because  the 
said  fire  escape  was  not  intended  for  any  such  use.  It  being  put  up  only  for  the 
protection  of  life  In  case  of  danger  from  fires,  and  not  being  intended  for  use  as  a 
balcony.    McAlpin  v.  Powell  (1877).  70  N.  T.  124. 

Evldenee  itf  failure  te  comply. — Plaintiff  brought  an  action  to  recover  the  penalty 
for  a  violation  of  this  section.  Held,  that  a  Judgment  for  the  defendant  was  error, 
where  he  failed  to  show  a  compliance  with  this  section  except  by  the  unsworn 
statement  of  his  attorney  that  no  flre  escapes  could  be  built  to  the  apartments 
in  the  middle  of  the  bnildtng,  but  that  defendant  kept  the  doors  unlocked  between 
them  and  the  end  one  which  had  escapes.  Tenement  House  Dept.  v.  Green  (1911), 
138  N.  T.  Supp.  410. 

§  17.  Bnlkheadi. — Every  tenement  bouse  hereafter  erected  shall  have 
in  the  roof  a  fireproof  bulkhead  with  a  fireproof  door  to  the  same  and 
shall  have  fireproof  stairs  with  a  guide  or  haod  rail  leading  to  the  roof, 
except  that  in  tenement  houses  hereafter  erected,  which  do  not  exceed 
four  stories  and  cellar  in  height,  and  which  also  are  not  occupied  or 
arranged  to  be  occupied  by  more  than  two  families  on  any  floor,  such 
bulkheads  may  be  of  wood  covered  with  metal  on  outside  and  on  inside 
shall  be  lathed  with  metal  lath  and  plastered  thereon  with  two  coats  oE 
mortar,  or  shall  be  covered  with  good  quality  plaster  boards  not  less 
than  one-half  inch  in  thickness  made  of  plaster  and  strong  fibre,  with  all 
joints  made  true  and  well  pointed.  The  stairs  leading  to  such  bulkheads 
shall  be  constructed  as  specified  in  sections  eighteen  to  twenty-three  of 
this  dhapter.  In  tenement  houses  hereafter  erected  in  a  city  of  one  million 
or  more  population  which  do  not  exceed  three  stories  and  cellar  in  height 
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and  which  also  are  not  occupied  or  arranged  to  be  occupied  by  more  than 
three  families  in  all  nor  by  more  than  one  family  on  any  floor  and  which 
also  do  not  exceed  fifty-five  feet  in  depth,  no  bulkhead  nor  stairs  leading 
to  ib.e  same  shall  be  required,  provided  such  tenement  house  is  equipped 
with  a  suitable  ladder  and  with  a  scuttle  constructed  as  provided  in  section 
thirty-two  so  as  to  be  readily  opened  and  in  a  manner  subject  to  the  ap- 
proval of  the  department  charged  with  the  enforcement  of  this  chapter. 
lAmnded  by  L.  1910,  ch.  445,  and  L.  1917,  ck.  806,  in  effect  June  9,  1917.) 
Isnree. — Former  Teaement  House  Act  (L,  1901,  ch.  334)  J  13,  aa  amended  by 
L  \Wl,  cb.  362;  L.  1903,  ch.  179. 

§  IB.  Stain  and  public  halls. — In  every  tenement  house  hereafter  erected 
all  stair  halls  shall  extend  from  the  entrance  floor  to  the  roof,  and  the  stairs 
and  public  halls  therein  shall  each  be  at  least  three  feet  wide  in  the  clear ; 
eieept  that  in  tenement  houses  hereafter  erected  in  a  city  of  one  million  or 
more  population  which  do  not  exceed  three  stories  and  cellar  in  height 
and  which  also  are  not  ocenpied  or  arranged  to  be  occupied  by  more  than 
three  families  in  all  nor  b^  more  than  one  family  on  any  floor  and  which 
afco  do  not  exceed  flfty-flve  feet  in  depth,  the  stairs  and  public  halls  may  be 
not  less  than  two  feet  eight  inches  wide  in  the  clear.  Each  apartment 
shall  be  directly  accessible  at  each  story  to  such  stairs  and  public  balls, 
and  every  story  of  snch  apartment  shall  be  so  accessible  to  such  stairs 
ud  public  halls  or  to  a  tower  fire-escape  or  stairway  as  provided  in 
section  twenty-two-a  of  this  chapter.  In  every  tenement  ho\ise  here- 
after erected  all  stairs  and  stair  halls  shall  be  completely  separated 
from  every  other  stairs  and  from  each  elevator,  by  brick  walls  or  partitions 
of  terra  cotta  blocks  not  less  than  four  inches  thick,  or  hollow  cement  blocks 
not  less  than  four  inches  thick  which  shall  have  successfully  withstood  a 
three  hours'  standard  fire  test  and  shall  be  approved  by  the  department 
eharged  with  the  enforc^nent  of  this  chapter,  and  with  fireproof  self-clos- 
ing doors  at  all  openings.  {Amended  hy  L.  1912,  cfc.  454,  L.  1915,  cA.  204 
«nd  L.  1917,  ck.  806,  in  effect  June  9,  1917.) 

Sonne. — FVirmer  Tenement  House  Act  (L.  1901,  cb.  334)  |  14. 

§  19.  Stairways  in  nos-flreproof  huildings. — Every  non-6reproof  tene- 
ment house  hereafter  erected  containing  over  twenty-six  apartments  or 
mites  of  rooms  above  the  entrance  story  shall  also  have  an  additional 
flight  of  stairs  for  every  additional  twenty-six  apartments  or  fraction 
thereof;  if  said  house  contains  not  more  than  thirty-six  apartments  above 
the  entrance  story,  in  lieu  of  an  additional  stairway,  the  stairs,  stair  halls 
and  entrance  halls  throughout  the  entire  building  may  each  be  at  least 
one-half  wider  than  is  specified  in  sections  eighteen  and  twenty-three  of 
this  chapter. 

Sonm.— Former  Tenement  House  Act  (I*  1901,  ch.  334)  |  16,  as  amended  hj 
U  1903,  ch.  3&2;  L.  1903,  cb.  179. 
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§  20.  Stairwsyi  in  fireproof  bnildii^. — Every'  fireproof  tenemeiit  house 
hereafter  erected  contaiuii^  over  tiiirty-six  apartments  or  suites  of  rooms 
above  the  entrance  Btoiy  shall  also  have  an  additional  flight  of  stairs  for 
every  additional  thirty^-ux  apartments  or  fraction  thereof;  htit  if  said 
house  contains  not  more  than  forty-eight  apartments  above  the  entrance 
story,  in  lieu  of  an  additional  stairway  the  stairs,  stair  halls  and  entrance 
halla  throughout  the  entire  building  may  each  be  at  least  one-half  wider 
than  is  speciiied  in  sections  eighteen  and  twenty-three  of  this  chapter. 
And  if  said  house  contains  not  more  than  eighty-four  apartments  above 
the  entrance  story  in  lieu  of  three  stairways  there  may  be  but  two  stair- 
ways, provided  that  one  of  such  stairways  and  the  stair  halla  and  entrance 
halls  connected  therewith  are  at  least  one-half  wider  than  is  specified 
in  sections  eighteen  and  twenty-three  of  this  chapter. 

Sonroe. — Former  Tenement  House  Act  (L.  1901,  cli.  334)  |  IS,  u  amended  bj 
L.  1902,  ch.  352;  L.  1903,  ch.  17S. 

§  21.  Stairways  and  itain. — ^Each  flight  of  stairs  mentioned  in  the  last 
three  sections  shall  have  an  entrance  on  the  entrance  floor  from  the  street 
or  street  court,  or  from  an  inner  court  which  connects  directly  with  the 
street.  All  stairs  shall  be  constructed  with  a  rise  of  not  more  than  ei^t 
inches  and  with  treads  not  less  than  ten  inches  wide  and  not  less  than 
three  feet  long  in  the  clear;  except  that  in  threfr-family  converted  dwellings 
in  cities  of  one  million  or  more  population  the  height  of  risers  and  dimen- 
sions of  treads  of  stairs  shall  be  regulated  by  the  department  charged  with 
the  enforcement  of  this  chapter.  Winding  stairs  will  not  be  permitted  ex- 
cept in  a  fireproof  tenement  house  provided  with  a  power  passenger  elevator. 
Where  winding  staira  or  radial  steps  are  used,  the  strings  from  which  the 
risers  radiate  shall  be  curved  on  a  circle  of  not  less  than  one  foot  diameter 
and  the  treads  shall  not  be  less  than  four  inches  wide  at  the  said  string, 
the  nosing  not  to  be  included;  and  the  angle  formed  by  the  face  of  the 
riser  and  said  string  shall  not  diverge  more  than  forty  degrees  from  a  line 
normal  to  the  string  at  the  intersection  of  such  riser,  except  that  in  three- 
family  converted  dwellings  in  cities  of  one  million  or  more  population 
existing  winding  stairs  may  be  permitted.  (Ainended  by  L.  1912,  ch.  454 
and  L.  1917,  cA.  806,  in  effect  June  9,  1917.) 

Sonroe.— Former  Tenement  Honse  Act  (L.  1901,  ch.  334)  |  17,  as  amended  1>t 
L.  1903.  ch.  179. 

Dnty  of  tenant  to  UkU  (Ulrt. — ^Wliere  a  landlord  conetructs  cellar  italrs  wltb 
a  narrow  tread  In  violation  of  this  oectlon  of  the  Tenement  House  Law,  a  tenant 
is  not  bound  to  light  the  stairs  and  learn  before  ubIuk  them  whether  the  landlord 
has  complied  with  the  statute.  Phelps  v.  Kaufman  (1912),  162  App.  Dlv.  467,  137 
N.  Y.  Supp.  345. 

The  owner  of  the  tenement  li  not  ehsrgealtle  with  negllgenoe  as  a  matter  of 
law,  by  reason  of  not  having  complied  with  the  provisions  of  this  section  relating 
to  the  rise  of  steps  and  the  lighting  of  hallways.    Obvious  contrlbntorr  negligence 
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the  proximate  cauae  ol  the  accident    Baumler  v.  Wllm  (1910),  136  App.  DIt.  S67, 
m  N.  T.  Snpp.  98. 

5  22.  Stair  halli^l.  The  stair  halls  in  all  non-fireproof  as  well  as 
fireproof  tenement  houses  hereafter  erected  shall  be  constructed  as  in  this 
section  and  the  following  section  specified.  In  tenement  houses  here- 
after erected  which  either  are  occupied  or  are  arranged  to  be  occupied  by 
more  than  two  families  on  any  floor,  or  which  exceed  four  stories  and  cellar 
in  height,  the  stair  halts  shall  be  constructed  of  fireproof  material  througb- 
wL  There  shall  be  no  wood  or  other  inflammable  material  of  any  kind 
in  such  halls,  except  that  handrails  of  hard  wood  and  hard  wood  treads 
not  less  than  two  inches  thick  may  be  provided.  All  windows  on  stair 
halls  shall  in  addition  to  being  fireproof  be  glazed  with  good  quality  wire 
^ass,  but  this  shall  not  apply  to  such  windows  opening  on  the  street;  in 
the  case  of  tenement  houses  not  exceeding  six  stories  in  height.  The  risers, 
strings  and  banisters  shall  be  of  metal  or  stone.  The  treads  shall  be  of 
metal,  slate  or  stone,  or  of  hard  wood  not  less  than  two  inches  thick. 
Handrails  to  stairs  shall  be  provided  and,  if  wooden,  shall  be  constructed 
of  hard  wood.  The  floors  of  all  such  stair  halls  shall  be  constructed 
of  iron  or  steel  beams  and  fireproof  filling,  or  of  reinforced  concrete 
cooBtnicted  in  accordance  with  the  rules  and  regulations  of  the  superin- 
tendent of  buildings,  and  no  wooden  flooring  or  sleepers  shall  be  per- 
mitted. In  tenement  houses  hereafter  erected  which  do  not  exceed  four 
Btories  and  cellar  in  height  and  which  also  are  not  occupied  or  arranged  to 
be  occupied  by  more  than  two  families  on  any  fioor,  the  stair  halls  shall 
either  be  constructed  of  iron  beams  and  fireproof  filling,  or  of  reinforced 
concrete  as  above  provided,  or  shall  be  filled  in  between  the  floor  beams  with 
at  least  five  inches  of  cement  deafening.  In  such  houses  the  stairs  shall  be 
iron,  concrete  or  stone,  or  may  be  of  wood,  provided  the  soffits  are  covered 
with  metal  lath  and  plastered  with  two  coats  of  mortar,  or  with  good  quality 
plaster-boards  not  less  than  one-balf  inch  in  thickness,  made  of  plaster  and 
strong  fibre  and  alt  joints  mode  true  and  well  point«d.  This  section  shall 
not  apply  to  three-family  converted  dwellings  in  cities  of  one  million  or 
more  population.     (8ubd.  amended  by  L.  1913,  ch.  551.) 

2.  In  every  non-fireproof  tenement  house  hereafter  erected  which  either 
is  occupied  or  is  arranged  to  be  occupied  by  more  than  two  families  on  any 
floor,  or  which  exceeds  four  stories  and  cellar  in  height,  all  stair  halls 
shall  be  inclosed  on  all  sides  with  brick  walls,  except  that  one  or  more  sides 
•nay  be  left  open  to  the  street,  yard  or  court.  In  every  tenement  house 
hereafter  erected,  both  fireproof  and  non-fireproof,  the  doors  opening  from 
the  stair  halls  shall  be  fireproof  and  self-closing.  There  shall  be  no  tran- 
som or  sash  or  similar  opening  of  any  kind  from  such  stair  hall  to  any 
otber  part  of  the  house.  Each  stair  hall  shall  be  shut  off  from  all  non- 
fireproof  portions  of  the  public  halls  and  from  all  other  non-fireproof  parts 
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of  the  building,  on  each  story,  by  self-closing  fireproof  doors.  In  every 
tenement  house  hereafter  erected  every  public  hall  which  exceeds  forty 
feet  in  length  and  which  is  also  used  or  intended  to  be  used  as  a  means 
of  egress  from  more  than  three  apartments  shall  be  couBtructed  fireproof 
throughout  and  all  doors  opening  from  such  hall  shall  be  fireproof  and 
self-closing.  In  tenement  hoiises  hereafter  erected  which  do  not  exceed 
four  stories  and  cellar  in  height,  and  which  also  are  not  occupied  or  ar- 
ranged to  be  occupied  by  more  than  two  families  on  any  floor,  the  stair 
halls  shall  be  inclosed  on  all  sides  with  brick  walls  or  with  partitions  of 
angle  iron  and  fireproof  blocks  not  less  than  four  inches  thick ;  in  tenement 
houses  hereafter  erected  which  do  not  exceed  three  stories  and  cellar  in 
height,  and  which  also  are  not  occupied  or  arranged  to  be  occupied  by 
more  than  two  families  on  any  fioor,  the  stair  halls  may  be  inclfsed  with 
wooden  stud  partitions,  provided  such  partitions  are  covered  on  both  sides 
with  metal  lath,  or  with  good  quality  plaster-boards  not  less  than  one-half 
inch  in  thickness,  made  of  plaster  and  strong  fibre  and  all  joints  made 
true  and  well-pointed,  and  provided  that  the  space  between  the  studs  ia 
filled  in  with  brick  to  the  height  of  the  fioor  beams.  This  section  shall  not 
apply  to  three-family  converted  dwellings  in  cities  of  one  million  or  more 
populatiwi.  (Section  amended  by  L.  1912,  ch.  454  and  L.  1917,  ch.  806,  m 
effect  June  9,  1917.) 

Sonroe. — Former  Tenement  House  Act  (L.  1901,  cb.  334)  t|  18.  19,  aa  amendod 
by  L.  1902,  ch.  352;  L.  1903,  ch.  179. 

§  22-a.  Tower  flre-escapei. — In  a  fireproof  tenement  house  hereafter 
erected  in  which  one  or  more  power  passenger  elevators  are  provided  and 
operated,  tower  fire-escapes  or  stairways  which  are  supplemental  to  the 
stairways  required  by  law,  may  be  built  and  need  not  comply  with  the  pro- 
visions of  sections  twenty,  sixty-six,  sixty-seven  and  sixty-eight  of  this 
chapter.  Such  tower  fire-escapes  or  stairways  shall  be  shut  off  from  all 
other  parts  of  the  building  by  brick  walls  or  by  partitions  of  terra  cotta 
blocks  not  less  than  four  inches  thick,  or  hollow  cement  blocks  not  less  than 
four  inches  thick  which  shall  have  successfully  withstood  a  three  hours 
standard  fire  test  and  shall  be  approved  by  the  department  charged  with 
the  enforcement  of  this  chapter,  and  with  fireproof  self-closing  doors  at  all 
openings,  and  shall  be  constructed  in  accordance  with  such  supplementary 
regulations  as  may  be  adopted  by  the  department  charged  with  the  en- 
forcement of  this  chapter.  Such  tower  fire-escapes  or  stairways  shall  not 
be  designed  for  or  used  as  service  stairs;  they  shall  be  kept  adequately 
lighted  at  all  times  and  free  from  incumbrance.  {Added  by  L.  1912,  ck. 
454  and  amended  ly  L.  1915,  eh.  204.) 

§  23.  Entrance  h&lli. — Every  entrance  hall  in  a  tenement  house  here- 
after erected  shall  be  at  least  three  feet  six  inches  wide  in  the  clear,  from 
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tbe  entrance  up  to  and  ineludiiig  the  stair  incloBure,  and  beyond  this  point 
at  least  three  feet  wide  in  the  clear,  and  shall  comply  with  all  the  condi- 
tions of  the  preceding  sections  of  this  article  as  to  the  construction  of  stair 
haUs,  except  that  in  a  fireproof  tenement  house  hereafter  erected  it  may  be 
inclosed  with  terra  cotta  blocks  not  less  than  four  inches  thick,  or  hollow 
cement  blocks  not  less  than  four  inches  thick  which  shall  have  successfully 
withstood  a  three  hours'  standard  fire  test  and  shall  be  approved  by  the 
department  charged  with  the  enforcement  of  this  chapter,  and  angle  iron 
conatraction,  instead  of  brick  walls.  If  such  entrance  hall  is  the  only  en- 
trance to  more  than  one  flight  of  stairs,  that  portion  of  said  hall  between 
the  entrance  and  the  first  flight  of  stairs  shall  be  increased  one-half  in 
widUi  in  every  part  for  each  such  additional  flight  of  stairs.  In  every  tene- 
ment house  hereafter  erected,  access  shall  be  had  from  the  street  to  the 
jard,  either  in  a  direct  line  or  through  a  court.  {Amended  by  L.  1915,  ck. 
20*.) 

Soiree. — Former  Tenement  House  Act  (L.  1901,  cb.  334)  |  20,  as  amended  by 
L.  mi,  ch.  362;  L.  1903,  ch.  I'i9. 

"Entnnae  ball"  to  a  tenement  honee  tbree  feet,  five  Inches  wide  from  tbe  stair 
enclMore  to  a  rear  entrance  fifteen  feet  distant  complies  witb  tbls  section,  even 
thoogta  a  chlmner  place  four  feet  wide  projects  one  foot  from  the  side  wall. 
UmberK  t.  Nelnken  (1908),  12S  App.  Dlv.  185, 112  N.  Y.  Supp.  818. 

§  24.  Fint  tier  of  beams. — In  all  non-fireproof  as  well  as  fireproof 
tenement  houses  hereafter  erected  five  stories  or  more  in  height,  exclusive 
of  the  cellar,  the  first  floor  above  the  lowest  cellar,  or,  if  there  be  no  cellar, 
above  the  lowest  story,  shall  be  constructed  fireproof  with  iron  or  steel 
beams  and  fireproof  flooring;  and  the  bottom  flanges  and  all  exposed  por- 
tions of  such  iron  or  steel  beams  below  the  abutments  of  the  floor  arches 
or  filling  shall  be  entirely  encased  with  hard-burnt  clay  or  porous  terra 
cotta  or  with  metal  lath  properly  secured  and  plastered  on  the  under 
side.  Reinforced  concrete  floor  construction  constructed  in  accordance 
with  the  rules  and  regulations  of  the  superintendent  of  buildings  may  be 
used  in  lieu  of  such  iron  or  steel  beams.  In  all  non-fireproof  tenement 
houses  hereafter  erected  less  than  five  stories  in  he^ht  where  the  first  floor 
above  the  lowest  cellar,  or,  if  there  be  no  cellar,  above  the  lowest  story, 
is  not  constructed  fireproof  as  above  provided  the  cellar  ceiling  of  said 
tenement  house  shall  be  lathed  with  metal  lath  and  plastered  thereon  with 
two  coats  of  brown  mortar  of  good  materials,  or  shall  be  covered  with 
plaster  boards  not  less  than  one-half  inch  in  thickness,  made  of  plaster 
and  strong  fibre  and  all  joints  made  true  and  well  pointed.  (Amended 
by  L.  1913,  eft.  551.) 

SoBnc— Ponner  Tenement  Honee  Act  {Li.  1901,  cb.  334)  |  21,  as  amended  by 
L.  1902,  ch.  362. 

§  25.    Partitions. — In  all  non-fireproof  tenement  houses  hereafter  erected. 
Vol.  VIII— 27 
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apartment  stud  partitions  -which  rest  directly  over  each  other  ahall  run 
through  the  wooden  floor  beama  and  rest  upon  the  plate  of  the  partition' 
below,  and  ^all  have  the  studding  filled  in  solid  betwe^i  the  upri^ts  to 
the  depth  of  the  floor  beams  with  suitable  incombustible  materials.  In 
all  firepnmf  tenement  houses  hereafter  erected,  all  partitions  shall  rest 
directly  upon  the  fireproof  floor  conBtmction,  and  extend  to  the  flreproot 
beam  filling  above.  Apartment  partitions  within  the  me&ning  of  this  sec- 
tion are  partitions  crossing  the  floor  beams  at  any  angle,  and  designed  to 
separate  apartment  from  apartment,  or  any  part  of  an  apartment  from  the 
public  hall  or  other  public  part  of  the  building.  This  section  shall  not  apply 
to  three-family  converted  dwellings  in  cities  of  one  million  or  more  popula- 
tion. (Amended  by  L.  1912,  eft.  454  and  L.  1917,  ch.  806,  in  eifect  June 
9,  1917.) 
BcnToe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)    |  22. 

§  36.  Cellar  stairs  in  non-flreproof  huildings. — In  non-fireproof  tene- 
ment houses  hereafter  erected  which  either  are  occupied  or  are  arranged 
to  be  occupied  by  more  than  two  families  on  any  floor,  or  which  exceed 
four  stories  and  cellar  in  height  there  shall  be  no  inside  stairs  com- 
municating between  the  lowest  cellar  or  other  lowest  story  and  the  floor 
next  above,  but  such  stairs  shall  in  every  case  be  located  outside  the  build- 
ing, and  if  inclosed  ehall  be  constructed  entirely  fireproof  and  be  inclosed 
in  a  fireproof  inclosure  with  fireproof  self-closing  doors  at  all  openings. 
This  provision,  however,  shall  not  apply  to  the  sttdrs  leading  from  the  en- 
trance story  to  the  upper  stories  in  tenement  houses  hereafter  erected  where 
there  is  no  cellar  or  other  story  below  the  said  entrance  story.  In  tenement 
houses  hereafter  erected  which  do  not  exceed  four  stories  and  cellar  in 
height  and  which  also  are  not  occupied  or  arranged  to  be  occupied  by  more 
than  two  families  on  any  floor,  the  stairs  leading  to  the  cellar  may  be  located 
inside  the  building,  provided  they  are  entirely  inclosed  with  fireproof  walls 
and  are  provided  with  fireproof  self-closing  doors  at  both  the  top  and 
bottom.     {Amended  by  L.  1917,  ch.  806,  mi  effect  June  9,  1917.) 

Bonree. — Former  Tenement  House  Act  (L.  1901,  ch.  331)  |  23,  as  amended  by 
L.  1902,  ch.  362;  L.  1903,  ch.  179. 

§  27.  Cellar  and  basement  stain  in  fireproof  buildings. — ^In  fireproof 
tenement  houses  hereafter  erected  cellar  and  basement  stairs  may  be 
located  inside  the  building  but  shall  not  be  located  underneath  the  stairs 
leading  to  the  upper  stories,  but  this  prohibition  shall  not  apply  where 
the  basement  is  the  main  entrance  floor  of  the  house.  All  such  inside  stairs 
shall  be  entirely  inclosed  with  brich  walls  or  with  partitions  constructed 
of  fireproof  blocks  not  less  than  four  inches  thick  with  angle  iron  construc- 
tion and  shall  be  provided  with  self-closing  fireproof  doors  at  all  openings. 
(Amended  by  L.  1912,  ch.  454.) 

Sonroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  J  S4,  as  amended  b? 
L.  1902,  ch.  352. 
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§  28.  ClOKt  under  lint  story  itairij — In  non-fireproof  tenement  houses 
iKreaftei*  erected  no  closet  of  any  kind  shall  be  constructed  under  any 
rttirease  leading  from  the  entrance  story  to  the  upper  stories,  but  such 
qnce  shall  be  Ibft  entirely  open  and  kept  dear  and  free  from  incumbrance. 
(Amended  hy  L.  1912,  ch.  454.) 

lonnw. — Fonner  Tenemeiit  House  Act  (L.  1901,  ch.  S34)  |  26. 

§  8S.  Cellar  entranoe. — In  every  tenement  house  hereafter  erected  there 
ihall  be  an  entrance  to  the  cellar  or  other  lowest  story  from  the  outside 
of  the  said  building. 

Some. — Former  Tenement  House  Act  (L.  1901,  ch.  334}  f  26,  as  amend«d  by 
L  1M2,  ch.  362;  L.  1903,  ch.  179. 

\  80.  Fire  ttops. — In  tenement  houses  hereafter  erected,  in  all  walla 
where  wooden  furring  ia  used  all  the  courses  of  brick  from  the  under  side 
of  Uie  floor  beams  to  the  top  of  the  same  shall  project  a  distance  of  at 
leaet  two  inches  beyond  the  inside  face  of  the  wall  so  as  to  provide  an 
^ective  fire  stop;  and  wherever  floor  beams  run  parallel  to  a  wall  and 
wooden  furring  is  used  such  beams  shall  always  be  kept  at  least  two  and 
ooe-half  inches  away  from  the  inside  line  of  the  wall,  and  the  space  be- 
tween the  beams  and  the  wall  shall  be  built  up  solidly  with  brick  work 
from  the  under  side  of  the  floor  beams  to  the  top  of  the  same,  so  as  to  form 
an  effective  fire  stop.  All  windows  in  walls  situated  on  the  lot  line,  except 
those  facing  on  the  street,  shall  be  entirely  fireproof  with  kalamein  or 
metal  frame  and  good  quality  wire-glass.  This  section  shall  not  apply  to 
tiiree-family  converted  dwellings  in  cities  of  one  million  or  more  population. 
(Amended  by  L.  1912,  ch.  454  and  L.  1917,  ch.  806,  in  effect  June  9,  1917.) 

BoDTM^-Former  Tenement  House  Act  (U  1901,  ch.  334)  i  27,  as  amended  by 
h.  1902.  ch.  8E2. 

§  31.  Wooden  tenement  houiei. — ^Within  the  fire  limits  no  wooden  tene- 
ment hoose  shall  hereafter  be  erected,  and  no  wooden  building  not  now 
used  as  a  tenement  house  shall  hereafter  be  altered  or  converted  to  such  use. 
But  outside  of  the  fire  limits,  tenement  houses  not  exceeding  three  stories 
in  height,  exclusive  of  the  cellar,  may  be  erected  of  wood,  hut  shall  not 
provide  accommodations  for,  or  be  occupied,  if  two  stories  in  height,  by 
more  than  four  families  in  all,  or  more  than  two  families  on  any  floor; 
nor  if  three  stories  in  height  by  more  than  three  families  in  all,  nor  more 
than  oae  family  on  any  floor.  No  such  building  shall  exceed  forty  feet  ia 
height,  and  the  side  walls  of  all  such  buildings  shall  be  brick  filled.  And 
such  houses,  whether  of  wood  or  other  material,  need  not  comply  with  the 
provisions  of  the  following  named  sections  of  this  chapter,  seventeen, 
nineteen,  twenty,  twenty-two,  twenty-three,  tw«ity-four,  twenty-five, 
twenty-six,  twenty-seven,  thirty,  thirty-six,  thirty-seven,  and  such  houses 
which  do  not  exceed  two  stories  in  height  need  not  have  either  fire-escapes 
or  sturs  extending  to  the  roof. 

SovM.— Former  Tenement  House  Act  (L.  1901.  ch.  334)  g  2S,  ae  amended  by 
L.  1*01,  ch.  3E2;  L.  1908,  ch.  179. 
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1}  32,  33.  Protection  trom  flr«.  L.  1909,  ch.  n. 

§  32.  Soattlea,  bnlkheada,  ladders  utd  ittin, — ^Every  tenement  house 
shall  have  in  the  roof  a  holkhead  or  a  scuttle  which,  in  tenement  houses 
erected  prior  to  April  tenth,  nineteen  hundred  and  one,  shall  be  not  less 
than  twenty-one  inches  by  twenty-eight  indiee,  and  in  teUemeat  houses 
erected  after  that  date,  not  leas  in  size  than  two  feet  by  thirty  inches.  All 
scuttles  shall  be  covered  on  ihe  outside  with  metal  and  shall  be  provided 
with  stairs  or  stationary  ladders  leading  thereto  and  easily  accessible  to  all 
tenants  of  the  building  and  kept  free  from  incumbrance,  and  all  scuttles 
and  ladders  shall  be  kept  so  as  to  be  ready  for  use  at  all  times.  No  scuttle 
shall  be  located  in  a  room,  but  all  scuttles  shall  be  located  in  the  ceiling 
of  the  public  hall  on  the  top.  floor,  and  access  through  the  scuttle  to  the 
roof  shall  be  direct  and  uninterrupted.  If  located  in  a  closet,  said 
closet  shall  open  from  the  public  hall  and  shall  not  be  used  as  a  water- 
closet  compartment  or  bathroom,  and  the  door  to  such  closet  shall  be 
permanently  removed,  or  shall  be  fastened  only  by  movable  bolts  or  hooks 
without  key-locks.  When  deemed  necessary  by  the  department  charged 
with  the  enforcem^it  of  this  chapter,  scuttles  shall  be  hinged  so  as  to 
readily  open.  Every  bulkhead  in  a  tenement  house  shall  have  stairs  vrith 
a  guide  or  handrail  leading  to  the  roof,  and  such  stairs  shall  be  kept  free 
from  incumbrance  at  all  times.  No  scuttle  and  do  bulkhead  door  shall 
at  any  time  be  locked  with  a  key,  but  either  may  be  fastened  on  the  in- 
side by  movable  bolts  or  hooks.  All  key-locks  on  scuttles  and  on  bulk- 
head doors  shall  be  removed.  No  stairs  leading  to  the  roof  in  any  tene- 
ment house  shall  be  removed  and  replaced  with  a  ladder.  Every  bulk- 
head hereafter  constructed  in  a  now-existing  tenement  house  shall  be  con- 
stmeted  as  provided  in  section  seventeen  of  this  chapter,  except  that 
where  the  stairs  and  stair  halls  in  such  tenement  house  are  not  now  of 
fireproof  material  such  bulkhead  may  be  of  wood  covered  with  metal. 
Any  tenement  house  hereafter  increased  in  h^ght  by  placing  thereon  an 
additional  story  or  stories,  or  a  part  of  a  story,  shall  be  provided  with  a 
bulkhead  in  the  roof.     (Thus  amended  by  L.  1909,  ch,  354.) 

flovroe.— Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  32,  u  amended  by 
L.  1902,  ch.  352;  L.  1903,  oh.  179;  L.  1908.  ch.  2B0. 

§  33.  Certain  alterations  and  buildings  moved  ttvm  one  lot  to  another. — 
If  any  tenement  house  existing  on  April  eleventh,  nineteen  hundred  and 
one,  shall  be  so  altered  as  to  increase  the  number  of  rooms  therein  by 
thirty-three  and  one-third  per  centum  or  more,  or  if  such  building  is  in- 
creased in  height  so  that  the  said  building  is  more  than  four  stories  or 
parts  of  stories  above  the  curb  level,  and  also  the  number  of  rooms  is 
increased  therein,  the  entire  stair  halls,  entrance  halls  and  other  public 
halls  of  the  whole  building  shall  be  made  to  conform  to  the  requirements 
of  sections  eighteen  to  twenty-three,  inclusive,  of  this  chapter.  If  any 
tenement  house  erected  prior  to  April  tenth,  nineteen  hundred  and  one, 
be  hereafter  moved  from  one  lot  to  another,  it  shall  thereupon  become  sub- 
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L,  1909,  eta.  99.  Protection  from  fire.  If  34-36. 

ject  to  all  the  reqnireiiieiits  of  this  chapter  affecting  teaement  houses  here- 
after erected.     {Amended  by  L.  1912,  ck.  454.) 

lonrce.— Former  Tenement  House  Act  (L.  1901,  ch.  834)  |  33,  aa  amended  by 
L  1902.  ch.  352. 

§  34.  Alteration  of  wooden  tenement  houiei. — No  wooden  tenement 
house  shall  be  increased  in  height  so  as  to  exceed  three  stories,  exclusive 
of  the  cellar,  nor  shall  it  be  altered  so  as  to  be  oocnpied,  if  less  than  three 
stories,  by  more  than  two  families,  on  any  floor  nor  by  more  than  four 
families  in  all ;  nor,  if  three  stories,  by  more  than  one  family  on  any  floor, 
nor  by  more  than  three  families  in  all. 

loBToe.— Former  Tearanent  House  Act  (L.  1901,  ch.  334}  |  34,  as  amended  by 
U  1902.  cb.  362;  L.  1903,  cb.  179. 

§  35.  Stairvaya. — In  every  tenement  house  all  stairways  shall  be  pro- 
vided with  proper  banisters  and  railings  and  kept  in  good  repiur.  In  any 
tenement  house  any  new  stairs  that  may  be  hereafter  constructed  leading 
from  the  flrst  story  to  the  cellar  or  basement,  shall  be  entirely  inclosed 
vith  brick  walls,  and  be  provided  with  fireproof  self-closii^  doors  at  both 
the  top  and  the  bottom.  No  public  hall  or  stairs  in  a  tenement  house 
shall  be  reduced  in  width  so  as  to  be  less  than  the  minimum  width  pre- 
uribed  in  sections  eighteen  to  twenty-three,  inclusive,  of  this  chapter. 

kuoe.— Former  Tenement  House  Act  <L.  1901,  ch.  334)  |  36,  as  amended  by 
L.  1903,  cb.  17B. 

Ilabtlfty  for  non-compliance. — An  employee  Injured  by  Blipplng  and  falling 
down  the  steps  leading  from  a  bakery  Into  a  bakeehop  below  cannot  recover  be- 
<KQM  of  an  allesed  violation  of  tbla  section,  nnleas  It  appeaTs  that  such  violation 
vu  the  proximate  canae  of  the  accident  Kahnen  v.  Wblte  (1906),  102  App.  Dlv. 
U,  92  N.  Y.  Supp.  104. 

§  36.  Shafts. — All  shafts  hereafter  constructed  in  tenement  houses  shall 
be  constructed  flreproof  throughout,  with  fireproof  self-closing  doors  at  all 
openings,  at  each  story,  except  window  openings  in  shafts)  and,  if  they 
extend  to  the  cellar,  shall  also  he  inclosed  in  the  cellar  with  fireproof  walls 
and  flreproof  self-closing  doors  at  all  openings.  In  no  case  shall  any  shaft 
be  constructed  of  materials  in  which  any  inflanunable  material  or  substance 
enters  into  any  of  the  component  parts.  But  nothing  in  this  section  con- 
tained shall  be  so  construed  as  to  require  such  inclosures  about  dumb- 
waiters  in  the  well  hole  of  stairs  where  the  stairs  themselves  are  inclosed 
in  brick  or  stone  walls,  and  are  entirely  constructed  of  flreproof  materials 
as  hereinbefore  provided.  Self-closing  doors  shall  not  be  required  for 
elevators.     {Amended  by  L.  1912,  eh.  454.) 

Boni'M.—Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  37. 

Dunh  waiter  shafta;  ITew  Totk  City.— Bectlon  97  of  the  New  York  City  Building 
Code  reauires  that  dumb  waiter  shafts  fn  dwell! ng-houBes  over  three  stories  high 
■hall  be  enclosed  In  Are  proof  material.  Held,  that  this  provision  applies  to  exist- 
ins  hnltdlngB  and  not  merely  to  those  to  be  thereafter  constructed.  New  York 
City  V.  Foster  (1911),  148  App.  Dtr.  268,  18S  N.  T.  Supp.  168,  aftd.  (1912).  206  N.  Y. 
U3,  98  N.  B.  1100. 
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1137-39.  Protection  from  fin.  L.  1909,  ch.  9S. 

§  37.  PlaBtering  behind  wauucoting.— "When  the  surface  of  walls,  parti- 
tions or  ceilingg  of  any  teaemeot  house,  or  any  building  in  process  of  altera- 
tion into  a  tenement  house,  is  to  be  covered,  sheathed  or  wainscoted  wholly 
or  in  part,  the  wall,  partition  or  ceUing,  behind  such  eovering,  shall  flrst  b« 
plastered;  and  any  intervening  apace  between  said  plastering  and  said 
wainscot,  sheathing  or  covering  shall  be  filled  in  solid  with  incombustible 
material;  except  that  in  three-faatily  converted  dwellings  in  cities  of  one 
million  or  more  population  this  requirement  shall  not  apply  to  wainscoting 
standing  prior  to  alteration.  In  the  case  of  walls  and  partitions,  such  plas- 
tering and  filling  shall  extend  down  to  the  floor  line.  (Amended  by  L.  1912, 
ch.  454  and  L.  1917,  ck.  806,  in  efftci  Jvne  9,  1917.) 

Bonroe.— Former  Tenement  House  Act  (U  1901,  ch.  334)  |  38. 

§  38.  Wooden  bnildingi  on  same  lot  with  a  tenement  honse^ — ^Within  the 
fire  limits  no  wooden  building  of  any  kind  whatsoever  shall  hereafter  be 
placed  or  built  upon  the  eame  lot  with  a  tenement  house,  nor  shall  a  tene- 
ment house  be  placed  or  built  upon  the  same  lot  with  a  wooden  building. 
And,  within  the  fire  limits,  no  wooden  tenement  house,  and  no  wooden  struc- 
ture or  other  building  on  the  same  lot  with  a  tenement  bouse,  shall  here- 
after be  enlarged,  extended  or  raised ;  except  that  a  wooden  extension  not 
exceeding  in  total  area  seventy  square  feet  may  be  added  to  an  existing 
wooden  tenement  house,  provided  such  extension  is  used  solely  for  bath- 
rooms or  water-closets.  Nothing  in  this  section  shall  be  construed  so  as 
to  prevent  the  erection  of  an  extension  to  a  wooden  building,  within  the 
fire  limits,  if  such  extension  is  constructed  with  walla  of  brick,  stone,  iron 
or  other  hard,  incombustible  material,  provided  that  the  top  of  the  roof 
beams  of  such  extension  shall  not  be  above  the  level  of  the  second  tier 
of  beams,  and  further  provided  that  such  ext^ision  shall  not  be  occupied 
or  arrange  to  be  occupied  for  living  purposes.  {Amended  by  L.  1912, 
eh.  454.) 


§  39.  Combustible  materials. — ^No  tenement  house,  nor  any  part  thereof, 
nor  of  the  lot  upon  which  it  is  situated,  shall  be  used  as  a  place  of  storage, 
keeping  or  handling  of  any  combustible  article  except  under  such  condi- 
tions as  may  be  prescribed  by  the  fire  department,  under  authority  of  a 
written  permit  issued  by  said  department.  No  tenement  house,  nor  any 
part  thereof,  nor  of  the  lot  upon  which  it  is  situated,  shall  be  used  as  a 
place  of  storage,  keeping  or  handling  of  any  article  dangerous  or  detri- 
mental to  life  or  health,  nor  for  the  storage,  keeping  or  handling  of  feed, 
hay,  straw,  excelsior,  cotton,  paper  stock,  feathers  or  rags. 

Bonne. — ^Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  40,  aa  amended  hy 
L.   1B03,  ch.   179. 

Aeti  not  oonitltiitlns  vtoUtUn. — ^Where  a  tailor  occupied  for  his  place  ot  boaf- 
uess  the  ground  floor  ot  a  building,  the  principal  stories  ot  which  ware  oeciipl«d 
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U  1909,  cb.  S9.  ProtecUon  from  lire.  |1  40, 41. 

u  a  tenemmt  house.  He  does  not  violate  tlie  provisions  of  this  section  br  havlnx 
In  Us  possesBlon  a  quart  of  naphtha  or  gasoline  used  b;  him  In  his  hueiness  tor 
cleaning  garmonts.  While  his  act  is  wlthtn  the  strict  letter  of  the  statute,  it 
is  not  within  Its  spirit  and  intent,  and  does  not  constitute  a  criminal  offense. 
People  T.  Prladman  (190B),  132  App.  Dlr.  81,  116  N.  Y.  Snpp.  &3S. 

SSeot  of  violation  of  seetloB. — The  violation  of  this  section  Is  not  &  ground  for 
tbe  revocation  by  the  tenement  house  department  of  the  approval  theretofore 
duly  given  of  plans  for  the  alteration  of  a  building.  Fox  v.  Butler  (1908),  60  Miso. 
4M,  113  N.  Y.  Snpp.  84S. 

Th«  keeping  of  photographio  llau  on  hand  temporarily  for  a  moving  picture 
azbibltlon  does  not  constitute  a  violation  of  this  section,  where  proper  precautions 
irere  taken  to  prevent  Ignition.  Fox  v.  Butler  (IBOS),  80  Misc.  484,  113  N.  Y. 
Snpp.  84  S. 

§  40.  Bakeriei  and  fat  boilingr. — No  bakery  and  no  place  of  business 
in  which  fat  ia  boiled,  shall  be  maintained  in  any  tenement  house  which 
is  not  fireproof  throughout,  unless  the  ceiling,  side-walls,  and  all  exposed 
iron  or  wooden  girders  or  columns  within  the  said  bakery  or  within  said 
place  where  fat  boiling  is  done,  are  made  safe  by  fireproof  materials  around 
the  same.  And  there  shall  be  no  openings  either  by  door  or  window, 
dumbwaiter  shafts  or  otherwise,  between  said  bakery  or  said  place  where 
fat  is  boiled  in  any  tenement  house,  and  the  other  parts  of  the  said  build- 
ing, except  that  in  bakeries  in  which  no  fat  is  boiled,  and  in  which  no 
apparatus  for  fat  boiling  is  present  or  on  the  premises,  a  dumbwaiter 
communicating  between  tbe  place  where  the  baking  is  done  and  the  store 
above,  may  be  maintained,  if  entirely  inclosed  in  a  brick  shaft  with  walls 
not  less  than  eight  inches  thick,  without  any  openings  whatever  except  one 
door  opening  in  the  bake-shop  and  one  door  opening  in  the  bakery  store; 
such  openings  shall  each  be  provided  with  a  fireproof  door  so  arranged 
that  when  one  door  is  open  or  partly  open,  the  other  door  shall  be  entirely 
closed. 

Bonroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  i  41,  as  amended  by 
L.  1907,  ch.  622. 

Seferenoei. — Provisions  regulating  bustnees  of  bakeries  and  sanitation  of  build- 
ings where  bakeries  are  conducted.  Labor  Law,  ft  110-113,  116,  117;  prohibition  of 
cellar  bakeries.  Id.  f  116. 

§  41.  Other  dai^ieroni  bniineues. — All  transoms  and  windows  opening 
into  halls  from  any  portion  of  a  tenement  house  where  paint,  oil,  spiritu- 
ous liquors  or  drugs  are  stored  for  the  purpose  of  sale  or  otherwise,  shall 
be  glazed  with  wire-glass  or  they  shall  be  removed  and  closed  up  as  solidly 
as  the  rest  of  the  wall ;  and  all  doors  leading  into  any  such  hall  from  such 
porticn  of  said  house  shall  he  made  fireproof. 

Soaiw.— Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  42. 
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ABTICLB  IV. 
UeET  AID  TXHTIIATIOV. 

Section  60,  Percentage  at  lot  occnpled. 

51.  Height. 

52.  YardB. 

53.  Tarda  of  Interior  lots. 

54.  Yards  of  comer  lots. 

&4-a.    Retaining  walla  In  yards  and  courts. 

BE.    Yard  spaces  of  lota  running  tbrousli  trom  street  to  street. 

66.  Courts. 

67.  Outer  courts. 

68.  Inner  courts. 

5ft.  Outer  and  Inner  courts. 

60.  It«iir  tenementa. 

61.  Bulldlnga  on  same  lot  with  tenement  houaes. 

62.  Rooms,  lighting  and  venttlatlon  of. 

63.  Windows  In  rooms. 

64.  Rooms,  slse  of. 

65.  Alcoves  and  alcove  rooms. 

66.  Public  ballB. 

66«.    BleTBtor-Testlbulea. 

67.  Windows  and  skrllghta  for  public  halla,  slie  of. 
6S.  Windows  for  stair  halla,  site  of. 

69.  Privacy. 

70.  Percentage  of  lot  occupied. 

71.  Yards. 

72.  Additional  roome  and  holla. 

73.  Rooms,  lighting  and  ventilation  of. 

74.  Public  halls,  lighting  ot 

76.  New  light  shafts  in  existing  buildings. 

76.  PnbUc  halls. 

77.  Skylights  and  ventilators. 

78.  Chimneys  and  fireplaces. 

79.  Vent  fiues. 

§  50.  Percentage  of  lot  oconpied. — No  tenement  house  hereafter  erected 
shall  occupy,  either  alone  or  with  other  buildings,  except  as  otherwise  pro- 
vided in  section  fifty-eight,  subdivisions  one  and  two  of  this  chapter,  a 
greater  percentage  of  the  area  of  the  lot  than  as  follows : 

(a)  In  the  case  of  a  comer  lot  not  more  than  ninety  per  centum; 

(b)  In  the  case  of  an  interior  lot  which  exceeds  ninety  feet  in  depth 
and  does  not  exceed  one  hundred  and  five  feet  in  depth,  not  more  than 
seventy  per  centum; 

(c)  In  the  ease  of  an  interior  lot  which  exceeds  one  hundred  and  five 
feet  in  depth,  not  more  than  sixty-five  per  centum ; 

Provided  that  the  space  occupied  by  fire-escapes  of  the  size  hereinbe- 
fore prescribed  shall  not  be  deemed  a  part  of  the  lot  occupied.  For  the 
purposes  of  this  section  the  measurements  shall  be  taken  at  the  ground 
level,  except  that  wbere  such  a  building  has  no  basement,  and  the  cellar 
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eeiljng  is  not  more  than  two  feet  above  the  curb  level,  the  measurements 
a  to  percentage  of  lot  occupied  may  be  taken  at  the  level  of  the  second  tier 
of  beams.  The  proTisions  of  this  section  shall  not  apply  to  a  tenement 
house  hereafter  erected  running  through  from  one  street  to  another  street, 
provided  that  the  lot  OD  which  it  is  situated  does  not  exceed  one  hun- 
dred feet  in  depth.     {Amended  by  L.  1913,  ch,  551.) 

kuea.— Formar  TeD«n«nt  House  Act  (L.'  1901,  oh.  884)  |  61,  U  amended  by 
L.  1S02,  ch.  362;  L.  1903,  ch.  179. 

$  81.  Height — ^The  height  of  no  tenement  house  hereafter  erected  shall 
by  more  than  one-half  exceed  the  width  of  the  widest  street  upon  which  it 
stands.  Such  height  shall  be  the  perpendicular  distance  measured  in  a 
atrught  line  from  the  curb  level  to  the  underside  of  the  roof  beams ;  pro- 
vided that  if  the  cornice  exceeds  one-tenth  of  such  height,  the  measurements 
shall  be  taken  to  the  top  of  the  cornice ;  and  provided  that  if  there  are  bulk- 
beads,  superstructures  or  pent  houses,  exceeding  ten  feet  in  height  or 
exceeding  in  aggregate  area  ten  per  centum  of  the  area  of  the  roof, 
the  measurementa  shall  be  taken  to  the  top  of  such  bulkhead,  superstruc- 
tnre  or  pent  house ;  but  this  shall  not  apply  to  elevator  iuclosures  not  ex- 
ceeding twenty-three  feet  in  height,  and  used  solely  for  elevator  purposes, 
nor  to  open  pergolas  or  similar  open  omameutal  treatment  of  roof-gardens 
or  play-grounds.  The.  measurements  in  all  cases  shall  be  taken  through 
the  center  of  the  facade  of  the  house.  In  a  fireproof  tenement  house  here- 
after erected  in  which  one  or  more  power  passenger  elevators  are  provided 
and  operated,  pent  houses  may  he  erected  on  the  main  roof,  but  such  pent 
houses  including  all  bulkheads  shall  not  cover  more  than  fifty  per  centum 
of  tbe  area  of  such  roof.  Such  pent  houses  shall  not  be  used  or  rented 
as  apartments,  but  their  use  shall  be  limited  solely  to  laundry  and  store 
room  purposes,  and  to  servants'  and  janitor's  quarters.  Such  pent  houses 
shall  be  set  back  at  least  ten  feet  from  both  the  front  and  rear  walls  of  the 
building,  and  at  least  three  feet  from  any  court  wall ;  they  shall  have  a 
clear  inside  height  of  not  leas  than  nine  feet  from-  finished  floor  to  finished 
ceiling,  and  shall  not  exceed  twelve  feet  in  heisht  from  the  high  point  of 
the  main  roof  to  the  highest  point  of  the  pent  house  roof.  Such  pent 
bouses  shall  not  be  deemed  as  effecting  the  measurement  of  height  of  the 
building  as  described  in  tbe  first  part  of  this  section,  nor  for  the  purposes 
of  sections  fifty-three,  fifty-seven,  fifty-eight  and  fifty-nine  of  this  chapter. 
All  such  pent  houses  shall  be  entirely  fireproof,  with  floors  of  brick,  stone, 
cement,  iron,  or  other  hard  incombustible  material,  with  windows,  doors 
and  trim  of  kalamein  or  hollow  metal  and  all  glass  to  be  good  quality  wire- 
glass. 

No  tenement  house  shall  be  increased  in  height  so  that  the  building  shall 
exceed  by  more  than  one-half  the  width  of  the  widest  street  on  which  it 
stands.     {Amended  by  L.  1912,  ck.  454!) 

(ouM.— Former  Tenement  House  Act  (L.  1901,  cb.  334)  |  62,  u  amended  by 
i^  1903,  ch.  36S,  and  f  7T-a,  aa  added  br  L.  1902,  ch.  362,  amended  by  h.  1903,  ch.  179. 
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§  58.  Tardi. — Behind  every  tenement  house  hereafter  erected  there  shall 
be  a  yard  extendinf?  across  the  entire  width  of  the  lot,  and  except  npon 
a  corner  lot,  at  every  point  open  from  the  ground  to  the  sky  unobatnicted, 
except  that  fire-escapes  or  uninclosed  outside  stairs  may  project  not  over 
four  feet  from  the  rear  line  of  the  house,  and  except  that  one  open  slat 
fire-escape  bridge  or  platform  not  exceeding  four  feet  in  width  may  extend 
across  above  the  yard,  from  the  roof  of  one  tenement  house  to  the  roof  of 
an  adjoining  or  abutting  building  to  furnish  roof  egress.  The  depth  of 
said  yard,  measured  from  the  extreme  rear  wall  of  the  house  to  the  rear 
line  of  the  lot,  shall  be  as  set  forth  in  the  two  following  sectiozis.  (Amended 
6j/L.  1912.  eft.  454.)' 

Sourae. — Former  Tenement  House  Act  (L.  1901,  cb.  334)  |  53,  as  amended  by 
L.  190S,  ch.  352. 

§  63.  Tardi  of  interiw  loti. — Except  upon  a  comer  lot  the  depth  of  the 
yard  behind  every  tenement  house  hereafter  erected  sixty  feet  in  height 
shall  be  not  leas  than  twelve  feet  in  every  part.  Said  yard  shall  be  in- 
creased in  depth  one  foot  for  every  additional  twelve  feet  of  height  of  the 
building,  or  fraction  thereof;  and  may  be  decreased  in  depth  one  foot  for 
creased  in  depth  one  foot  for  every  additional  twelve  feet  of  height  of  the 
building,  or  fraction  thereof ;  and  may  be  decreased  in  depth  one  foor  for 
every  twelve  feet  of  height  of  the  building  less  than  sixty  feet ;  but  it  shall 
never  be  less  than  ten  feet  in  depth  in  any  part. 

Source. — Former  Tenement  Honse  Act  <Li.  1901,  cb.  334)  |  54. 

§  64.  Yard!  of  corner  lots. — The  depth  of  the  yard  behind  every  tene- 
ment house  hereafter  erected  upon  a  comer  lot  shall  be  not  less  than 
ten  feet  in  every  part,  provided  that  where  such  lot  is  less  than  one  hun- 
dred feet  in  depth,  the  depth  of  the  yard  may  be  not  less  than  ten  per 
centum  of  the  depth  of  such  lot,  but  shall  never  be  less  than  five  feet 
in  every  part,  nor  less  than  the  minimum  width  of  an  outer  court  on 
the  lot  line  as  prescribed  by  sectjon  fifty-seven,  subdivision  >  one,  of  this 
chapter.  Where  a  tenement  house  hereafter  erected  on  a  comer  lot  has 
no  basement  and  the  cellar  ceiling  is  not  more  than  two  feet  above  the 
curb  level,  said  yard  may  start  at  the  level  of  the  second  tier  of  beams. 
Where  a  comer  lot  is  more  than  fifty  feet  in  width,  the  yard  for  that 
portion  in  excess  of  fifty  feet  shall  conform  to  the  provisions  of  section 
fifty-three  of  this  chapter.  In  the  case  of  a  gore-shaped  comer  lot  where 
the  width  of  the  lot  at  the  rear  lot  line  is  greater  than  the  width  at  the 
front  and  the  average  width  of  the  lot  does  not  exceed  fifty  feet,  the  aver- 
'  age  width  through  the  center  shall  be  taken  for  the  purposes  of  the  afore- 
said provision.     {Amended  by  L.  1913,  eh.  551.) 

Sosroe. — Former  Tenement  House  Act  (L.  1901.  ch.  334)  |  55,  as  amended  bjr 
L.  1SD2,  cb.  353;  L.  1903.  ch.  179. 

§  54-a.  Setaining  walls  in  yards  and  courts. — Whenever  the  depart- 
ment charged  with  the  enforcement  of  this  chapter  shall  certify  that  be- 
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cause  of  temporary  conditions  of  differences  in  grade  with  abutting  lots 
at  the  rear  or  side,  and  that  it  is  necessary  to  protect  the  adjoining  prem- 
ises by  boilding  retaining  walls;  and  whenever  said  department  shall  be 
satisfied  that  permission  cannot  be  obtained  to  build  such  retaining  walls  on 
the  abutting  premises,  and  that  reasonable  efforts  have  been  made  to  ob- 
tain such  permission,  the  said  department  may  permit  the  bailding  of  re- 
tainii^  walls  on  the  premises  on  which  the  tenement  house  is  to  be  erected 
withoat  having  such  walls  considered  as  reducing  the  minimum  sizes  ot 
yante  or  courts  required  by  this  article,  nor  as  reducing  the  percentage  of 
lot  permitted  to  be  occupied,  provided  that  such  retaioing  walls  do  not 
eacroach  upon  such  minimum  dimensions  o£  yards  or  courts  more  than 
twenty-four  inches,  nor  extend  in  height  above  the  first  story  window  sills 
and  provided  further  that  there  are  no  living  rooms  below  such  first  story 
window  sills  except  those  necessary  for  the  janitor  and  his  fami)y,  and 
provided  also  that  no  such  walls  shall  encroach  upon  a  court  if  there  are 
living  rooms  of  any  kind  either  for  the  janitor  or  any  one,  opening  on  such 
court  below  the  level  of  such  window  sills.     {Added  by  L.  1913,  eh.  551.) 

§  85.  Tard  ipacea  of  lott  mnniiig  through  from  atreet  to  street — When- 
ever a  tenement  house  hereafter  erected  is  upon  a  lot  which  runs  through 
from  one  street  to  another  street,  and  said  lot  is  not  less  than  seventy  feet 
nor  more  than  one  hundred  and  five  feet  in  depth,  there  shall  be  a  yard 
space  through  the  center  of  the  lot  midway  between  the  two  streets,  which 
space  shall  extend  across  the  full  width  of  the  lot  and  shall  never  be  less 
than  twelve  feet  in  depth  from  wall  to  wall,  and  shall  be  increased  in 
depth  as  prescribed  in  section  fifty-three  of  this  chapter.  But  where  such 
building  has  no  basement  and  the  cellar  ceiling  is  not  more  than  two  feet 
above  the  curb  level,  such  yard  space  may  start  at  the  level  of  the  sec- 
ond tier  of  beams.  Where  such  lot  is  over  one  hundred  and  five  feet  in 
depth  such  yard  space  shall  be  left  through  the  center  of  the  lot  midway 
between  the  two  streets,  and  shall  extend  across  the  entire  width  of  the 
lot,  and  shall  not  be  less  than  twenty-four  feet  in  depth  from  wall  to  wall, 
and  Shalt  be  increased  in  depth  as  prescribed  in  section  fifty-three  of  this 
chapter.  In  a  fireproof  tenement  bouse  hereafter  erected  in  which  one 
or  more  power  passenger  elevators  are  provided  and  operated,  where 
Bach  tenement  house  runs  through  from  one  street  to  another  street,  the 
two  portions  of  the  building  may  be  connected  and  the  yard  between  such 
portions  built  upon,  but  not  above  the  level  of  the  second  tier  of  beams, 
nor  so  as  to  convert  any  unoccupied  portion  of  such  yard  into  a  court  less 
in  size  than  the  minimum  size  prescribed  by  sections  fifty-eight  and  fifty- 
nine  of  this  chapter.  Where  a  single  tenement  house  hereafter  erected 
nins  through  from  on  street  to  another  street  and  also  occupies  the  en- 
tire block,  no  yard  need  be  provided.  Where  a  single  tenement  house  here- 
after erected  is  situated  on  a  lot  formed  by  the  intersection  of  two  streets 
at  an  acute  angle,  the  yard  of  the  said  house  need  not  extend  across  the  en- 
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tire  width  of  the  lot,  provided  that  it  extends  to  a  point  in  line  with  the 
middle  line  of  the  block. 

I^othing  contained  in  thia  section  shall  be  construed  so  as  to  require  a 
yard  for  tenement  houses  hereafter  erected  upon  lots  running  through 
from  street  to  street  in  a  gore  shaped  block  when  the  average  width  of  the 
block  measured  parallel  with  the  side  lot  lines  of  the  lots  which  nin  through 
from  street  to  street  is  not  more  than  seventy  feet.  (Amended  fry  L.  1912, 
ck.  454,  and  L.  1916,  eh.  317.) 

Souree. — Former  Tenement  Houh  Act  (L.  1901,  ch.  334)  |  66,  aa  amended  b7 
L.  1902,  ch.  S62;  U  1903,  ch.  17ft. 

Effeet  of  MoUoB.— This  Bection,  when  read  In  connactloa  with  |  52,  prevvits 
tLe  eractloD  of  a  bnlldlns  without  yard  space.  People  ez  r«l.  nnsrich  r  Crata 
(190G),  47  MlRC.  281.  96  N.  T.  Supp.  ft06. 

Thli  Motion  does  not  apply  to  tenement  houses  to  be  bnllt  on  atreetB  which  come 
together  at  an  acute  angle,  but  not  munlng  from  street  to  atreet.  People  ex  teL 
Gabriel  v.  Bntler  (1906),  116  App.  dr.  666,  100  N.  T.  Snpp.  978. 

§  66.  Conrta. — No  court  of  a  tenement  hoase  hereafter  erected  shall 
be  covered  by  a  roof  or  skylight,  but  every  such  court  shall  be  at  every 
point  open  from  the  ground  to  the  sky  unobstructed,  except  as  hereinafter 
otherwise  provided,  and  shall  conform  to  the  requirements  of  sections  fifty- 
seven,  fifty -eight  and  fifty-nine ;  provided,  that  an  apartment  not  containing 
any  room  fronting  upon  the  street  or  yard  shall  have  a  fire-escape  in  a  court, 
projecting  not  more  than  four  feet  from  the  wall  of  the  bouse.  Such 
fire-escape  shall  directly  connect  at  the  bottom  of  such  court  with  a 
fireproof  passageway,  not  less  than  three  feet  wide  and  seven  feet  high, 
leading  to  the  street.     {Amended  by  L.  1913,  i^  551.) 

Sonroe. — Former  Tenement  Honae  Act  (L.  1901,  ch.  334)  |  67,  aa  amended  by 
L.  1908,  ch.  362;  L.  1903,  ch.  179. 

§  S7.  Outer  conrti. — 1.  Where  one  side  of  an  outer  court  is  situated 
on  the  lot  line,  the  width  of  the  said  court,  measured  from  the  lot  line  to 
the  opposite  wall  of  the  building,  for  tenement  houses  sixty  feet  in  height 
shall  not  be  less  than  six  feet  in  any  part;  and  for  every  twelve  feet  of 
increase  or  fraction  thereof  in  height  of  the  said  building,  such  width 
shall  be  increased  six  inches  throuRhout  the  entire  height  of  said  court; 
and  for  every  twelve  feet  of  decrease  in  the  height  of  the  said  building 
below  sixty  feet,  such  width  may  be  decreased  six  inches.  Wherever  an 
outer  court  exceeds  sixty-five  feet  in  length  and  does  not  extend  from 
the  street  to  the  yard,  the  entire  court  shall  be  increased  in  width  one 
foot  for  every  additional  thirty  feet  or  fraction  thereof  in  excess  of  sixty- 
five  feet.  But  such  measurement  shall  not  prohibit  one  ofEset,  the  length 
of  which  does  not  exceed  its  width.  Except  that  in  tenement  houses  here- 
after erected  not  exceeding  four  stories  and  cellar  in  height  and  which 
also  are  not  occupied  or  arranged  to  be  occupied  by  more  than  eight 
families  in  all,  exclusive  of  the  janitor's  family,  or  by  more  than  two  fam- 
ilies on  any  fioor,  and  in  which  also  each  apartment  extends  through  from 
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the  street  to  the  yard,  the  width  of  an  outer  eonrt  situated  on  the  lot  line 
shall  not  be  less  than  foar  feet  in  any  part  provided  that  the  length  of 
gnch  outer  coart  does  not  exceed  thirty-six  feet.  Except  also  that  in  tene- 
ment honses  hereafter  erected  not  exceeding  five  stories  and  cellar  in  height 
ind  which  also  are  not  occupied  or  arranged  to  be  occupied  by  more  than 
ten  families  in  all,  ezclusiTe  of  the  janitor's  family,  or  by  more  than 
two  families  on  any  floor,  and  in  which  also  each  apartment  extends  tJirough 
from  the  street  to  the  yard,  and  in  which  also  the  yard  is  not  less  than 
fifte^  feet  in  depth,  the  width  of  an  outer  court  situated  on  the  lot  Hue 
shall  not  be  less  than  five  feet  in  any  part  measured  to  the  lot  line,  nor  leas 
than  ten  feet  measured  to  the  nearest  opposite  wall,  &nd  provided  further 
that  the  length  of  such  outer  court  does  not  exceed  fifty  feet. 

2.  Where  an  outer  court  is  situated  between  wings  or  parts  of  the 
same  building,  or  between  different  buildings  on  the  same  lot,  the  width 
of  the  said  court,  measured  from  wall  to  wall,  for  tenement  houses  sixty 
feet  in  height  shall  not  be  less  than  twelve  feet  in  any  part;  and  for 
every  twelve  feet  of  increase  or  fraction  thereof  in  the  height  of  the  said 
bnilding,  such  width  shall  be  increased  one  foot  throughout  the  entire  height 
of  the  said  court ;  and  for  every  twelve  feet  of  decrease  in  the  height  of 
the  said  building  below  sixty  feet,  such  width  of  the  said  court  may  be  de- 
ereased  one  foot.  Wherever  an  outer  court  exceeds  sixty-flve  feet  in 
length,  the  entire  court  shall  be  increased  in  width  two  feet  for  every 
additional  thirty  feet  or  fraction  thereof  in  excess  of  sixty-five  feet.  Ex- 
cept that  in  tenement  houses  hereafter  erected  not  exceeding  four  stories 
and  cellar  in  height  and  which  also  are  not  occupied  or  arranged  to  be 
occupied  by  more  than  eight  families  in  all,  exclusive  of  the  janitor's 
family,  or  by  more  than  two  families  on  any  floor,  and  in  which  also  each 
apartment  extends  through  from  the  street  to  the  yard,  the  width  of 
an  outer  court  situated  between  wings  or  parts  of  the  suae  building,  or 
between  different  buildings  on  the  same  lot,  measured  from  wall  to  wall, 
shall  be  not  less  than  eight  feet  in  any  part  provided  that  the  length  of 
said  outer  court  does  not  exceed  thirty-six  feet.  Except  also  that  in  tene- 
ment houses  hereafter  erected  not  exceeding  five  stories  and  cellar  in  height 
and  which  also  are  not  occupied  or  arranged  to  be  occupied  by  mora  than 
ten  families  in  all,  exclusive  of  the  janitor's  family,  or  by  more  than  two 
families  on  any  floor,  and  in  which  also  each  apartment  extends  through 
from  the  street  to  the  yard,  and  in  which  also  the  yard  is  not  less  than 
fifteen  feet  in  depth,  the  width  of  an  outer  court  between  wings  or  parts 
of  the  same  building,  or  between  different  buildings  on  the  same  lot,  meas- 
nred  from  wall  to  wall,  shall  be  not  less  than  ten  feet  in  any  part,  and 
provided  further  that  the  length  of  such  outer  conrt  does  not  exceed  fifty 
feet 

3.  Wherever  an  outer  court  changes  its  initial  horizontal  direction,  or 
wherever  any  part  of  such  court  extends  in  a  direction  so  as  not  to  receive 
"iireet  light  from  the  street  or  yard,  the  length  of  such  portion  of  said 
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court  shall  never  exceed  the  width  of  said  portion;  snch  length  to  be 
measured  from  the  point  at  which  the  change  of  direction  commences. 
Wherever  an  outer  court  is  less  in  depth  than  the  minimum  width  pre- 
scribed by  this  article,  then  its  width  may  be  equal  to,  but  not  less  than 
its  depth,  provided  that  such  width  ifl  never  less  than  four  feet  in  the 
clear.  This  exception  shall  also  apply  to  each  offset  or  recess  in  outer 
courts.  And  no  window  except  windows  of  water-closet  compartments, 
bathrooms  or  halls  shall  open  upon  any  of^t  or  recess  less  than  six  feet 
in  width.  {Swbd.  1  amended  by  L.  1912,  ch.  454,  and  vihole  section 
amended  by  L.  1913,  eh,  551.) 

Sonroe. — Former  Tenement  House  Act  (L.  t901,  cb.  334)  H  68,  69,  as  amended 
by  L.  1SD2,  ch.  362;  L.  1903,  ch.  179,  and  |  60,  aa  amendod  bj  L.  1901,  ch.  362. 

"Oater  oovrti." — The  plans  lor  the  aractlon  of  a  tanement  house  In  New  York 
City  provided  for  an  open  space  or  passagewar.  torn  feet  wide,  extending  from 
the  street  the  entire  length  of  the  bnlldlng,  a  distance  of  Qfty-five  feet,  and  that 
the  wall  of  the  building  forming  the  side  of  such  open  space  should  be  thlTt7-Blx 
feet  In  length,  f  eld,  that  such  open  space  does  not  violate  this  section  hot  should 
be  regarded  either  aa  a  mere  passageway,  and  as  stich  not  subject  to  the  restrlo- 
tlons  of  the  statute,  or  else  aa  two  outer  courts,  one  a  street  canrt,  and  the  other 
a  yard  court,  each  twenty-ecven  feet  and  six  Inches  In  length.  Outtlng  v.  Biennaji 
(1904),  97  App.  DIv.  83.  89  N.  T.  Supp.  674,  sftd.  (1904),  1T»  N.  T.  688.  73  N.  E. 
1123. 

§  68.  Inner  courts. — 1.  Where  one  side  of  an  inner  court  is  situated 
on  the  lot  line,  the  width  of  the  said  court  measured  from  the  lot  line 
to  the  opposite  wall  of  the  building,  for  tenement  houses  sixty  feet  in 
height  shall  not  be  less  than  twelve  feet  in  any  part,  and  its  other  hori- 
zontal dimensions  shall  not  be  less  than  twenty-four  feet  in  any  part ;  and 
for  every  twelve  feet  of  increase  or  fraction  thereof  in  the  height  of  the 
said  building,  such  width  shall  be  increased  six  inches  throughout  the 
entire  height  of  said  court,  and  the  other  horizontal  dimensions  shall  be 
increased  one  foot  throughout  the  entire  height  of  said  court;  and  for 
every  twelve  feet  of  decrease  in  the  height  of  the  said  building  below 
sixty  feet,  such  width  may  be  decreased  six  inches  and  the  other  hori- 
zontal dimension  may  be  decreased  one  foot.  Except  that  in  tenement 
houses  hereafter  erected  not  exceeding  four  stories  and  cellar  in  height 
and  which  also  are  not  occupied  or  arranged  to  be  occupied  by  more  than 
eight  families  in  all,  or  by  more  than  two  families  ou  any  floor,  and  in 
which  also  each  apartment  extends  throu^  from  the  street  to  the  yard, 
and  which  also  do  not  occupy  more  than  seventy-two  per  centum  of  the 
lot,  in  the  case  of  an  interior  lot,  the  width  of  an  inner  court  situated  on 
the  lot  line  measured  from  the  lot  line  to  the  opposite  wall  of  the  build- 
ing shall  not  be  less  than  eight  feet  in  any  part,  and  its  otiier  horizontal 
dimension  shall  not  be  less  than  fourteen  feet  in  any  part.  Except  also 
that  in  such  tenement  houses  which  do  not  exceed  three  stories  and  cellar 
in  height,  and  which  also  are  not  occupied,  or  arranged  to  be  occupied, 
by  more  than  six  families  in  all,  or  by  more  than  two  families  on  any 
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floor,  a  portion  of  such  inner  court  may  be  occupied  by  a  bath-room  ex- 
tension, provided  that  such  extension  has  no  window  facing  an  opposite 
boilding,  and  that  it  does  not  occupy  a  portion  of  such  court  greater  than 
foar  and  one-halt  feet  in  width,  or  seven  feet  in  length,  and  that  between 
sneh  extension  and  the  lot  line  the  court  is  never  leas  than  three  and  one- 
half  feet  in  width.  In  such  last  named  tenement  houses  which  do  not 
occupy  more  than  nxty-flve  per  centum  of  the  lot,  in  the  ease  of  any  in- 
terior lot,  where  an  inner  court  for  its  entire  length  immediately  adjoins 
an  existing  inner  court  of  equal  or  greater  size  in  an  adjoinii^  building 
or  adjoins  such  a  court  in  an  adjoining  building  actually  in  course  of 
eoQstmction  at  the  same  time,  the  width  of  such  inner  court  measured 
from  the  lot  line  to  the  opposite  wall  of  the  building  shall  be  not  less 
than  four  feet  in  any  part,  and  not  less  than  eight  feet  from  wall  to 
wall,  and  its  other  horizontal  dimension  shall  be  not  less  than  twelve  and 
one-half  feet.  Except  that  in  tenement  houses  hereafter  erected  not  ex- 
ceeding three  stories  and  cellar  in  height  in  cities  of  one  million  or  more 
population,  and  which  also  are  not  occupied  or  arranged  to  be  occupied  by 
more  than  three  families  in  all,  nor  by  more  than  one  family  on  any  door, 
and  in  which  also  each  apartment  extends  through  from  the  street  to  the 
yard,  and  which  also  do  not  exceed  fifty-five  feet  in  depth,  and  in  which  an 
inner  court  for  its  entire  length  immediately  adjoins  an  existing  inner 
court  of  eqnal  or  greater  size  in  an  adjoining  building,  or  adjoins  such  a 
eourt  in  an  adjoining  building  actually  in  the  course  of  construction  at 
the  same  time,  the  area  of  such  inner  court  shall  be  not  less  than  forty-nine 
sqnare  feet  and  the  width  measured  from  the  lot  line  to  the  opposite  wall 
of  the  building  shall  not  be  less  than  four  feet. 

2.  Where  an  inner  coart  is  not  situated  upon  the  lot  line,  but  is  in- 
closed on  all  four  sides,  the  least  horisontal  dimension  of  the  said  court 
for  tenement  houses  sixty  feet  in  height,  shall  not  be  less  than  twenty-four 
feet;  and  for  every  twelve  feet  of  increase  or  fraction  thereof  in  the 
height  of  the  said  building,  the  said  court  shall  be  increased  one  foot  in 
each  horizontal  dimension,  throughout  the  entire  height  of  said  court; 
and  for  every  twelve  feet  of  decrease  in  the  height  of  the  said  building 
helow  sixty  feet,  the  horizontal  dimensions  of  the  said  court  may  be  de- 
creased one  foot  in  each  direction.  Except  that  in  tenement  houses  here- 
after erected  not  exceeding  four  stories  and  cellar  in  height  and  which 
are  not  occupied  or  arranged  to  be  occupied  by  more  than  eight  fam- 
ilies in  all,  or  by  more  than  two  families  on  any  floor,  and  in  which  also 
each  apartment  extends  through  from  the  street  to  the  yard,  and  which 
liao  do  not  occupy  more  than  seventy-two  per  centum  of  the  lot  in  the  case 
of  an  interior  lot,  the  least  horizontal  dimension  of  an  inner  court  not 
situated  on  the  lot  line,  but  inclosed  on  all  four  sides,  shall  not  be  less 
than  fourteen  feet  Except  also  that  in  such  tenement  houses  which 
do  not  exceed  three  stories  and  cellar  in  height  and  which  also  are  not 
oecapied,  or  arranged  to  be  occupied,  by  more  than  six  families  in  all, 
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or  by  more  than  two  families  on  any  floor,  and  which  do  not  occupy 
more  than  sizty-flve  per  centnm  of  the  lot,  ia  the  case  of  an  interior  lot, 
the  width  of  such  inner  court  shall  not  be  less  than  eight  feet  in  any  part, 
and  its  other  horizontal  dimension  shall  not  be  leas  than  twelve  and  one- 
half  feet.  In  inner  eonrta  which  are  not  less  than  ten  feet  wide  in  any 
part,  offsets  and  recesaes  will  be  permitted,  but  where  the  depth  of  such 
ofEaet  or  recess  is  less  than  the  minimum  width  prescribed,  then  the  width 
of  said  offset  or  recess  may  be  equal  to  but  not  less  than  its  depth,  pro- 
vided that  such  width  is  never  less  than  four  feet  in  the  clear.  And  no 
window  except  windows  of  water-closet  compartments,  bath-rooms  or  halls 
shall  open  upon  any  offset  or  recess  less  than  six  feet  in  width. 

3.  Every  inner  court  shall  be  provided  with  one  or  more  horizontal 
intakes  at  the  bottom.  Such  intakes  shall  always  communicate  directly 
with  the  street  or  yard,  and  shall  consist  of  a  passageway  not  less  than 
three  feet  wide  and  seven  feet  high  which  shall  be  left  open,  or  if  not 
open  there 'shall  always  be  provided  in  said  passageway  open  grilles  or 
transoms  of  a  size  not  less  than  five  square  feet  each,  and  sncb  open 
grilles  or  transoms  shall  never  be  covered  over  by  glass  or  in  any  other 
way.  There  shall  be  at  leafet  two  such  grilles  or  transoms  in  each  such 
passageway,  one  at  the  inner  court  and  the  other  at  the  street  or  yard, 
as  the  case  may  be.     (Amended  by  L.  1917,  ch.  806,  in  effect  June  9,  1917.) 

Sonrae. — Former  Tenement  Houh  Act  <L.  1901,  ch.  $34)  It  61,  62,  as  amended 
by  L.  1902,  ch.  362;  L.  1903,  ch.  179,  and  |  63,  as  amended  by  L.  1903,  ch.  179. 

"Inner  oonrtt." — Sunken  conrte  being  separated  at  the  back  from  a  prlvata 
way  which  Is  at  the  cnrb  level,  are  to  be  treated  aa  "Inner  courts,"  and  where 
such  courts  on  adjoining  lots  meet  to  lonn  one.  that  court  must  be  twenty-tour 
feet  wide  for  a  house  sixty  feet  In  betght.  People  ex  rel.  Cohen  v.  Butler  (1908), 
125  App.  DiT.  3S1,  109  N.  T.  Supp.  900. 

§  S8.  Outer  and  inner  coniti. — ^Nothing  contained  in  the  foregoing  sec- 
tions concerning  outer  and  inner  courts  shall  be  construed  as  preventing 
the  cutting  off  of  the  comers  of  said  courts,  provided  that  the  running 
length  of  the  wall  at  the  angle  of  the  court  does  not  exceed  seven  feet. 
Except  that  in  outer  or  inner  courts  of  a  less  size  than  the  minimum 
prescribed  for  tenement  houses  sixty  feet  in  height,  the  ranning  lei^th 
of  the  wall  containing  windows  in  the  angles  of  said  courts  shall  not  ex- 
ceed four  feet.  Nothing  in  this  section  contained  shall  be  construed  so 
as  to  permit  the  reduction  of  any  inner  court  by  cutting  off  the  comers 
thereof  when  such  court  is  less  than  eight  feet  in  width,  measured  from 
the  lot  line  to  the  opposite  wall  of  the  building.  In  construing  said  sec- 
tions' the  height  of  the  bnilding  is  to  be  measured  from  the  curb  level  to 
the  top  of  the  highest  wall  inclosing  or  forming  such  court  except  that  a 
parapet  wall  extending  not  more  than  three  feet  above  the  top  of  the  roof 
beams,  shall  not  be  included  in  such  measurements  in  the  case  of  tene- 
ment houses  not  exceeding  six  stories  in  height.  When  a  tenement  house 
hereafter  erected  exceeding  three  stories  in  height  has  no  basement  and 
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the  cellar  ceiling  is  not  more  than  two  feet  above,  the  curb  level,  the 
marts  mentioned  in  the  three  preceding  sections  mfiy  start  at  the  level  of 
the  second  tier  of  beams.  Where  an  inner  court  starts  at  the  second  tier  of 
beams,  unless  the  bottom  of  the  court  is  at  that  level  and  an  intake  is 
there  provided  as  prescribed  by  section  fifty-eight,  subdivision  three,  of 
this  chapter  a  portion  of  such  court  shall  be  left  unbuilt  upon,  and  shall 
commamcate  directly  with  the  intake  required  by  section  fifty-eight,  sub- 
division three,  of  this  chapter.  Where  one  side  of  such  court  is  situated 
on  the  lot  line,  the  tmbuitt  upon  portion  shall  have  a  minimum  width  and 
length  equal  to  the  minimttm  width  of  the  coart ;  where  such  court  is  not 
sitnated  upon  the  lot  line,  the  unbuilt  upon  portion  shall  have  one  dimen- 
sioD  equal  to  the  minimum  width  of  the  court  and  the  other  dimension 
shall  be  not  less  than  one-half  that  width.  Nothing  in  this  section  con- 
tained shall  be  construed  bo  as  to  permit  any  room  without  a  window  open- 
ing on  the  street  or  yard  or  on  a  court  in  every  part  of  the  dimensions 
prescribed  in  the  foregoing  sections.  Where  a  court  starts  at  the  level  of 
the  second  tier  of  beams  in  whole  or  in  part,  and  the  bottom  of  said  court 
is  a  skylight  over  a  store  or  hall,  proper  access  to  the  top  of  said  sky- 
lij^ht  shall  be  provided,  and  said  skylight  shall  be  so  arranged  as  to  he 
eaaly  cleaned.  (Amended  by  L.  1912,  ch.  4^,  and  L.  1913,  eh.  551.) 

tnnt. — Poriner  TraemeDt  Hodh  Act  (L.  1901,  ch.  334)  |  64,  as  amended  by 
L  1102,  ch.  362;  L.  1903,  ch.  179. 

S  60.  Sear  tenenents. — No  separate  tenement  house  shall  hereafter  be 
erected  upon  the  rear  of  a  lot  fifty  feet  or  less  in  width  where  there  is  a 
tenement  house  on  the  front  of  the  said  lot,  nor  npon  the  front  of  any 
anch  lot  upon  the  rear  of  which  there  is  such  a  tenement  house. 

Soaree.— Former  Tenement  House  Act  (L.  ifloi,  ch.  334)  I  85. 

§  61.  Buildings  on  same  lot  with  tenement  houea. — If  any  building  is 
hereafter  placed  on  the  same  lot  with  a  tenement  house  there  shall  always 
be  maintained  between  the  said  buildings  an  open  unoccupied  space  ex- 
tending upwards  from  the  ground  and  extending  across  the  entire  width 
of  the  lot ;  where  either  building  is  sixty  feet  in  height  such  open  space 
ahall  be  twenty-four  feet  from  wall  to  wall ;  and  for  every  twelve  feet  of 
increase  or  fraction  thereof  in  the  height  of  such  building,  such  open 
space  shall  be  increased  one  foot  in  depth  throughout  its  entire  width,  and 
for  every  twelve  feet  of  decrease  in  the  height  of  such  building  below 
aiity  feet,  the  depth  of  such  open  space  may  be  decreased  one  foot.  And 
no  bnilding  of  any  kind  shall  be  hereafter  placed  upon  the  same  lot  with 
a  ten^nent  house  so  as  to  decrease  the  minimum  size  of  Courts  or  yards 
aa  hereinbefore  prescribed.  And  if  any  tenement  house  is  hereafter 
erected  upon  any  lot  upon  which  there  is  already  another  building,  it 
ahall  comply  with  all  of  the  provisions  of  this  chapter,  and  in  addition  the 
space  between  the  said  building  and  the  said  tenement  house  shall  be  of 
SQch  size  and  arranged  in  such  manner  as  is  prescribed  in  this  section, 
Vol.  VIII— 28 
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the  height  of  the  highest  bnilding  on  the  lot  to  re^&te  the  dimensions. 

Sonne.— Former  Tenement  Honee  Act  (L.  1901,  ch.  334)  {  66.  as  amended  by 
L.  1903,  ch.  179. 

§  62.  Soonu,  lighting  and  ventilation  of. — In  every  tenement  house  here- 
after erected  every  room,  inclnding- water-closet  compartments  and  bath- 
rooms, shall  have  at  least  one  window  opening  directly  upon  the  street 
or  upon  a  yard  or  court  of  the  dimensions  specified  in  sections  fifty-two 
to  sixty  of  this  chapter,  and  such  window  shall  be  so  located  as  to  properly 
light  all  portions  of  such  rooms;  except  that  in  three-family  converted 
dwelliogs  in  cities  of  one  million  or  more  population  one  interior  water- 
closet  compartment  or  bathroom  on  the  story  below  the  top  story  may  be 
lighted  and  ventilated  by  an  unpierced  shaft  of  the  dimensions  prescribed 
in  section  seventy-five  of  this  chapter.  In  addition  to  the  above  require- 
ment, in  tenement  houses  hereafter  erected  no  apartment  of  three  rooms  or 
less  shall  extend  in  depth  from  the  street  or  yard,  as  the  case  may  be,  for  a 
greater  distance  than  eighteen  feet  without  the  intervention  of  an  inner  or 
outer  court  adjoining  said  room,  conatmcted  as  required  by  this  chapter 
and  in  three-family  converted  dwellings  in  cities  of  one  million  or  more 
population  no  room  shall  extend  in  depth  for  a  greater  distance  than  twenty 
feet.  Wherever  a  room  in  a  tenement  house  hereafter  erected  opens  upon 
an  inner  court  less  than  ten  feet  wide,  measured  from  the  lot  line  to  the 
opposite  wall  of  the  building,  such  room  shall  be  provided  with  a  sash  win- 
dow, communicating  with  another  room  in  the  same  apartment,  such  window 
to  contain  not  less  than  ten  square  feet  of  glazed  surface,  and  to  he  made 
so  as  to  readily  open.  No  tenement  house  shall  be  so  altered  that  any 
room,  or  public  hall  or  stairs  shall  have  its  light  or  ventilation  diminished 
in  any  way  not  approved  by  the  department  charged  with  the  enforcement 
of  this  chapter.  {Amended  by  L.  1912,  ch.  454,  and  L.  1917,  ch.  806,  in 
effect  June  9,  1917.) 

Bonree. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  67,  aa  amended  hj 
L.  1903.  ch.  179;  U  1908.  ch.  250. 

Alcove  room. — It  Ib  Bufilclent  if  an  alcove  room  contain  at  least  one  window 
opening  directly  upon  a  street,  yard  or  court.  People  ex  r«l.  Corman  v.  Butler 
(1907).  120  App.  DIv.  B90,  105  N,  T.  Supp.  117. 

§  63.  Windows  in  roomi. — In  every  tenement  bouse  hereafter  erected  the 
total  window  area  in  each  room,  except  water-closet  compartments  and 
bath-rooms,  shall  be  at  least  one-tenth  of  the  superficial  area  of  the  room, 
and  the  top  at  least  of  one  window  shall  not  be  less  than  seven  feet  six 
inches  above  the  floor,  and  the  upper  half  of  it  shall  be  made  so  as  to  open 
the  full  width.  No  such  window  shall  be  less  than  twelve  sqnare  feet  in 
area  between  the  stop  beads ;  except  that  in  three-family  converted  dwell- 
ings in  cities  of  one  million  or  more  population  the  existing  window  open- 
ings shall  be  deemed  adequate  in  size  and  position  provided  the  aggr^ate 
window  area  in  each  room,  except  water-closet  compartments  and  bathrooms 
is  at  least  one-tenth  of  the  superficial  area  of  room.     Transoms  or  partition 
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EBBh  to  priTate  lulls  or  to  adjoining  rooms  shall  be  proyided  to  secure 
thorough  ventilation,  when  required  by  the  department  charged  with  the 
enforcement  of  this  chapter,  but  no  snch  transom  or  sash  window  shall  be 
reqnired  in  rooms  containing  two  windows  if  each  window  contains  twelve 
Rqiiare  feet  of  area  between  stop  beads,  or  in  the  case  of  a  muUioned.  win- 
dow containing  twenty-four  square  feet  {Amended  by  L.  1912,  eh.  454 
and  L.  1917,  eh.  806,  in  effect  June  9,  1917.) 

Soiree— Former  Tenement  House  Act  (L.  IBDl,  cb.  334)  |  68. 

Alwre  room. — It  Is  aufficlent  If  tb«  window  of  an  alcove  Is  one-tenth  of  the  floor 
■na  of  the  room  and  alcove  taken  together.  People  ez  rel.  Corman  v.  Botler 
(190T).  120  App.  Dlv.  S90.  lOB  N.  T.  8upp.  117. 

§  64.  Booma,  lin  of. — In  every  tenement  house  hereafter  erected  all 
rooms,  except  water-closet  compartments  and  bath-rooms,  shall  be  of  the 
following  minimum  sizes:  In  each  apartment  there  shall  be  at  least  one 
room  containing  not  less  than  one  hundred  and  twenty  square  feet  of  floor 
area,  and  each  other  room  shall  contain  at  least  seventy  square  feet  of  floor 
area.  No  room  shall  be  less  than  nine  feet  high  from  the  finished  floor 
to  the  finished  ceiling,  nor  less  than  seven  feet  wide  in  its  least  horizontal 
dimension;  except  that  in  a  fireproof  tenement  house  hereafter  erected 
in  which  one  or  more  power  passenger  elevators  ar£  provided  and  operated 
servants'  bed-rooms  may  be  not  less  than  six  feet  in  their  least  horizontal 
dimenaon.  Except  that  in  three-family  converted  dwellings  in  cities  of 
one  million  or  more  population  a  living  room  existing  on  April  first,  nine- 
teen hundred  and  seveoteen,  shall  be  permitted  if  it  contains  at  least  five 
hundred  and  fifty  cubic  feet  of  air,  having  a  minimum  width  of  six  feet, 
and  a  minimum  height  of  seven  feet  at  all  points  more  than  six  feet  from 
the  front  of  any  room  on  the  top  floor,  and  a  minimum  height  of  eight 
feet  on  other  floors.  {Amei\ded  by  L.  1912,  ch.  454,  and  L.  1917,  ck.  806, 
in  effect  June  9,  1917.) 

SniTM.— Former  Tenement  House  Act  (L.  1901,  ch,  334)  {  70. 

1«4io1bs  ifM  of  nom  to  Improve  Ufbt,  eto. — Under  this  section  no  existing  tone- 
noit  can  be  legally  altered  If  such  alteration  reduces  the  floor  area  of  an?  room 
to  less  than  seventy  square  feet,  however  much  the  proposed  alteration  may 
ImiiroTe  the  light  and  ventilation  of  such  room.  People  ez  rel.  Krekler  v.  Butler 
(IBIS),  1  Cur.  Ct.  Dec.  129. 

§  6S.  Alcoves  and  alcove  rooms. — ^An  alcove  in  any  room  in  a  tenement 
hoQse  hereafter  erected  shall  be  separately  lighted  and  ventilated  as  pro- 
vided in  sections  sixty-two  and  sixty-three,  and  shall  be  not  less  tiian 
seventy  square  feet  in  area.  No  part  of  any  room  in  a  tenement  house 
hereafter  erected  shall  be  enclosed  or  subdivided  at  any  time,  wholly  or 
in  part,  by  a  curtain,  portiere,  fixed  or  movable  partition  or  other  contri- 
vance or  device,  unless  such  part  of  the  room  so  enclosed  or  subdivided 
shall  contain  a  window  as  required  by  sections  sixty-two  and  sixty-three 
of  this  chapter,  and  a  floor  area  of  not  less  than  seventy  square  feet. 


Digitized  by  L.iOOQIC 


8702  TENEMENT  HOUSE  LAW. 

I  66.  Light  and  TcnUUtlon.  L.  IMS,  ch.  9». 

Sonree.— Former  Tuiement  House  Act  (L.  190],  eb.  334)  |  71,  as  amended  by 
L.  1902,  ch.  362;  L.  1908,  cb.  260. 

An  aleore  room  l8  a  room  containing  an  alcove,  not  the  alcove  ItMlf.  People 
ex  rel.  Connan  v.  Butler  (1907),  120  App.  Dtv.  690,  105  N.  T.  Sapp.  117. 

§  .66.  Public  halU. — In  eveiy  tenement  house  hereafter  erected,  which 
is  occupied  or  arranged  to  be  occupied  by  more  than  two  families  on  any 
floor  or  which  exceeds  four  stories  and  cellar  in  height,  every  public  hall 
shall  have  at  least  one  window  opening  directly  upon  the  street  or  upon 
a  yard  or  court.  Such  window  shall  be  at  the  end  of  said  hall,  with  the 
natural  direction  of  the  light  parallel  to  the  axis  of  said  hall ;  if  the  hall 
exceeds  sixty  feet  in  length  there  shall  be  one  additional  window  in  each 
additional  thirty  feet  of  hall  or  fraction  thereof.  If  the  window  is  not 
thus  located  at  the  end  of  the  hall,  there  shall  be  at  least  one  window  open- 
ing directly  upon  the  street  or  upon  a  yard  or  court  in  every  twenty  feet 
in  length  or  fraction  thereof  of  said  hall;  but  the  foregoing  provisions 
shall  not  apply  to  that  portion  of  the  entrance  hall  between  the  entrance 
and  the  first  flight  of  stairs,  provided  that  the  entrance  door  contains  not 
less  tbpn  five  square  feet  of  glazed  surface.  In  every  public  hall  in  such 
tenement  house  recesses  or  returns  the  length  of  which  does  not  exceed 
twice  their  width  will  be  permitted  without  an  additional  window.  But 
wherever  the  length  of' such  recess  or  return  exceeds  twice  its  width  the 
above  provieions  in  reference  to  one  window  in  every  twenty  feet  of  hall- 
way shall  be  applied.  Any  part  of  a  ball  which  is  shut  off  from  any  otiier 
part  of  said  hall  by  a  door  or  doors  shall  be  deemed  a  separate  hall  within 
the  meaning  of  this  section.  In  tenement  houses  hereafter  erected  which 
are  not  occupied  or  arranged  to  be  occnpied  by  more  than  two  families  on 
any  fioor  and  which  also  do  not  exceed  four  stories  and  cellar  in  height,  in 
lieu  of  a  window  opening  directly  to  the  outer  air  as  above  provided, 
there  shall  be  a  stair-well  not  less  than  twelve  inches  wide  extending  from 
the  entrance  floor  to  the  roof.  In  such  last  named  tenement  bouses  the 
entrance  door  shall  contain  not  less  than  five  square  feet  of  glazed  surface 
and  all  doors  leading  from  the  public  halls  shall  be  provided  with  trans- 
lucent glass  panels  of  an  area  of  not  less  than  five  square  feet  for  each 
door,  and  also  with  fixed  transoms  of  translucent  glass  over  each  door. 
Such  stairwell  shall  not  be  required  in  tenement  bouses  hereafter  erected 
in  cities  of  one  million  or  more  population  which  do  not  exceed  three 
stories  and  cellar  in  height  and  which  also  are  not  occupied  or  arranged 
to  be  occupied  by  more  than  three  families  in  all  nor  by  more  than  one 
family  on  any  floor  and  which  also  do  not  exceed  fifty-five  feet  in  depth, 
and  where  the  stairs 'descend  in  a  straight  and  continuous  run  from  the 
top  floor  to  the  entrance  with  proper  landings  at  each  story.  Nor  shall  such 
last  named  tenement  houses'  be  required  to  have  glass  panels  or  transoms  in 
the  doors  leading  &om  the  public  halls.  In  three-family  converted  dwell- 
ings in  cities  of  one  million  or  more  population  the  width  of  the  stairwell 
shall  be  detennined  by  the  department  charged  with  the  enforcement  of 
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this  ehapter.  {Amended  hy  L.  1912,  cK  454,  and  L.  1917,  eh.  806,  in  egeet 
Hnt  9, 1917.) 

SoiTM. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  I  72,  as  amended  by 
U  1902,  clL  362;  L.  1903,  ch.  179. 

lecUoo  It  not  retroaotiTe. — Robinson  t.  Crimmlna  (1907),  120  App.  Div.  260,  104 
N,  T.  aupp.  1076. 

§  604.  Elevator-veitibiilei. — In  a  fire-proof  tenement  house  hereafter 
erected  in  which  one  or  more  power  passen^r  elevators  are  provided  and 
operated,  elevator-vestibules  not  less  than  five  feet  in  minimum  dimension 
and  not  exceeding  in  any  dimension  twice  the  width  of  the  elevator  shafts 
which  they  serve,  will  be  permitted  without  a  window  to  the  outer  air  as 
required  by  sections  eirty-six  and  sixty-seven,  provided  such  elevator- 
vestibules  are  completely  shut  off  by  brick  walls  or  partitions  of  terra  eotta 
blocks  not  less  than  four  inches  thick,  or  hollow  cement  blocks  not  less 
than  four  inches  thick  which  shall  have  successfnlly  withstood  a  three  hoars 
litandard  fire  test  and  shall  be  approved  by  the  department  charged  with 
the  enforcement  of  this  chapter,  from  the  public  halls  and  stairs  and  from 
all  other  parts  of  the  said  house,  and  with  fireproof  self-closing  doors  at 
all  openings  except  elevators;  and  provided  further  that  such  elevator- 
vestibules  are  ventilated  to  the  outer  air  by  means  of  vent-fines  not  less  than 
twelve  inches  by  twelve  inches  in  size ;  and  also  provided  that  such  elevator- 
vestibules  are  equipped  with  wires,  pipes  and  fixtures  for  both  gaa  and 
electric  lighting,  and  are  kept  properly  lighted  by  electric  light  {Added 
hy  L.  1912,  ch.  454  and  amended  by  L.  1915,  eh.  204.) 

§  87.  Window!  and  ikylighti  for  pablio  halli,  tixe  of. — In  every  tene- 
ment house  hereafter  erected  one  at  least  of  the  windows  provided  to  light 
each  public  hall  or  part  thereof  shall  be  at  least  two  feet  six  inches  wide 
and  five  feet  high,  measured  between  stop  beads.  In  every  such  house 
there  shall  be  in  the  roof,  directly  over  each  stair-well,  a  ventilating  sky- 
li^t  provided  with  ridge  ventilators  having  a  minimum  opening  of  forty 
square  inches,  or  such  skylight  shall  be  provided  with  fixed  or  movable 
loavres;  the  glazed  roof  of  such  skylight  shall  be  not  less  than  twenty 
square  feet  in  area.  In  tenement  houses  hereafter  erected  where  the 
stairs  and  public  balls  are  not  provided  with  windows  on  each  floor  open- 
ing directly  to  the  outer  air,  the  skylights  shall  be  provided  with  both  such 
ridge  ventilators,  and  also  with  fixed  or  movable  louvres  or  movable  sashes. 
Eicept  that  in  tenement  houses  hereafter  erected  in  cities  of  one  million 
or  more  population  which  do  not  exceed  three  stories  and  cellar  in  height, 
and  which  also  are  not  occupied  or  arranged  to  be  occupied  by  more  than 
three  families  in  aJ^,  nor  by  more  than  one  family  on  any  floor,  and  which 
slso  do  not  exceed  fifty-five  feet  in  depth,  where  the  stairs  and  public 
halU  are  not  provided  with  windows  on  each  floor  opaiing  directly  to  the 
outer  air,  the  skylight  shall  be  provided  with  ridge  ventilators  having  a 
minimum  opening  of  forty  square  inches  and  also  with  fixed  or  movable 
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louvres  or  movable  sashes,  and  the  glazed  roof  of  Bocb  skylight  shall,  be  not 
less  than  fifteen  square  feet  in  area.  (Amended  by  L.  1917,  eh.  806,  »n 
effect  June  9.  1917.) 

gonroe.— Former  T«iiement  House  Act  (L.  1901,  ch.  334)  |  73,  aa  amended  by 
L.  1908,  ch.   179. 

§  68.  Windows  for  itait  halls,  siu  of. — In  every  tenement  house  here- 
after erected  the  a^regate  area  of  windows  to  light  or  ventilate  stair 
halls  shall  be  at  least  eighteen  square  feet  for  each  floor.  There  shall  be 
provided  for  each  story  at  last  one  of  said  windows,  which  shall  be  at 
least  two  and  a  half  feet  wide  and  five  feet  high,  measured  between  the 
stop-beads,  except  that  a  stair-hall  window  which  opens  on  the  street  may 
be  four  feet  high.  On  the  top  story  a  ventilating  skylight  will  be  ac- 
cepted in  lieu  of  a  window  for  that  story.  A  sash  door  shall  be  deemed 
the  equivalent  of  a  window  in  this  section  and  sections  sixty-six  and 
sixty-seven  of  this  chapter,  provided  that  sach  door  contains  the  amount 
of  glazed  surface  prescribed  for  such  windows.  (Amended  by  L.  1912, 
ch.  454.) 

Sonroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334}  |  74,  as  amended  br 
L.  1902,  cb.  362. 

§  69.  Privacy. — In  every  apartment  of  three  or  more  rooms  in  a  tene- 
ment house  hereafter  erected,  access  to  every  living  room  and  bedroom 
and  to  at  least  one  water-closet  compartment  shall  be  bad  without  pass- 
ing through  any  bedroom. 

Sonioe. — Former  Tenement  House  Act  (L.  1901,  cb.  334)  |  75,  as  amended  b7 
L.  1901,  cb.  &6G. 

§  70.  Percentage  of  lot  occupied. — No  tenement  house  shall  hereafter  be 
enlarged,  or  its  lot  be  diminished,  sg  that  a  greater  percentage  of  the  lot 
shall  be  occupied  by  buildings  or  structures  than  is  provided  in  section 
fifty  of  this  chapter;  provided  that  the  space  occupied  by  fire-escapes  of  the 
size  hereinbefore  prescribed,  and  by  chimneys  or  fiues  located  in  yards 
and  attached  to  the  houses  and  which  do  not  exceed  five  square  feet  in 
area  and  do  not  obstruct  light  or  ventilation,  shall  not  be  deemed  a  part 
of  the  lot  occupied.     (Amended  iy  L.  1912,  eh.  454.) 

Soaiae. — Fonner  Tenement  House  Act  (L.  1901,  cb.  334)  |  76,  as  amended  br 
L.  1903,  cb.  179. 

§  71'.  Tarda. — No  tenement  house  shall  hereafter  be  enlarged  or  its  lot 
be  dimini^ed,  so  that  the  yard  shall  be  less  in  depth  than  the  minimum 
depths  prescribed  in  sections  fifty-two,  fifty-three,  fifty-four  and  fifty-five 
of  this  chapter  for  tenement  houses  hereafter  erected.  The  measurements 
in  all  cases  shall  be  taken  from  the  extreme  rear  wall  of  the  building  to 
the  rear  lot  line,  and  across  the  full  width  of  the  lot,  and  such  yard  shall 
be  at  every  point  open  from  the  ground  to  the  sky,  except  as  provided  in 
sections  fifty-two  and  seventy  of  this  chapter. 

Soaroe. — ^Former  Tenement  House  Act  (L.  1901,  cb.  334}  |  77,  as  amended  by 
L.  1902,  ch.  2E2;  L.  1903,  ch.  179. 
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§  78.  Additional  rooms  and  halls. — Any  additional  room  or  hall  that 
is  hereafter  constructed  or  created  in  a  tenement  house  shall  comply  in  all 
respects  with  the  provisions  of  this  article,  except  that  such  rooms  may  be 
of  the  same  height  as  the  other  rooms  on  the  same  story  of  the  house. 

Bovroe. — ^Former  Teiieiii«nt  Houee  Act  (L.  1901,  cb.  334)  |  TS,  as  amended  bj 
U  1902,  cb.  3G2;   L.  1903,  cb.  179. 

§  73.  Rooms,  lighting  and  Tentilaton  at. — ^No  room  in  a  tenement  house 
existing  on  April  eleventh,  nineteen  hundred  and  one,  shall  be  occupied  for 
Uviog  purposes  unless  it  shall  have  a  window  opening  directly  upon  the 
Btreet,  or  upon  a  yard  not  less  than  four  feet  deep,  or  above  the  roof  of 
an  adjoining  building,  or  upon  a  court  or  shaft  of  not  less  than  twenty 
square  feet  in  area,  open  to  the  sky  without  roof  or  skylight,  unless  such 
room  is  located  on  the  top  floor  and  is  adequately  lighted  and  ventilated 
by  a  skylight  opening  direcUy  to  the  outer  air.  Every  room  which  does 
not  comply  with  the  above  provisions  shall  be  provided  witji  a  sash  win- 
dow, opening  into  an  adjoining  room  in  the  same  apartment  which  latter 
room  opens  directly  on  the  street  or  on  a  yard  of  the  above  dimensions,  or 
itself  Gonnecta  by  a  similar  saeh  window  or  series  of  windows  with  such  an 
outer  room.  Said  sash  window  shall  be  a  vertically-sliding  pulley-hung 
sash  not  less  than  three  feet  by  five  feet  between  stop  beads,  both  halves 
shall  be  made  so  as  to  readily  open,  and  the  lower  half  shall  be  glazed 
with  translucent  glass,  and  so  far  as  possible  it  shall  be  in  line  with  win- 
dows in  outer  rooms  opening  on  the  street  or  yard  so  as  to  afford  a  maxi- 
mam  of  light  and  ventilation.  Where  it  is  not  possible  to  construct  a 
window  of  this  width,  then  such  window  may  be  of  such  size  as  may  be 
prescribed  by  the  department  charged  with  the  enforcement  of  this  chap- 
ter. An  alcove  opening  of  no  less  dimensions  than  said  sash  window,  in 
addition  to  the  usual  door  opening,  shall  be  deemed  its  equivalent.  In 
the  case  of  rooms  located  in  apartments  that  extend  through  from  the 
street  to  the  yard,  thus  ensurii^  thorough  ventilation,  where  such  rooms 
are  already  provided  either  with  windows,  window  openings,  glass  sliding 
doors,  or  large  alcove  openings  to  adjoining  rooms  bat  do  not  comply  with 
all  the  provisions  of  this  section,  the  department  charged  with  the  en- 
forcement of  this  chaptec  when  satisfied  that  no  material  improvement 
in  the  light  and  ventilation  of  such  rooms  can  be  had  that  would  warrant 
the  providing  of  new  windows  of  the  size  and  kind  specified,  may  permit 
the  occupancy  of  snch  rooms  for  living  purposes  in  the  following  cases, 
provided  such  improvements  or  alterations  as  may  be  practicable  and  as 
are  required  by  said  department  are  made  by  the  owner : 

1.  Where  there  is  an  existing  window  or  window-opening  from  such 
interior  room  to  an  adjoining  room  and  such  window  or  opening  is  not 
less  than  ten  square  feet  in  area. 

2.  Where  there  is  an  existing  glass  sliding  door  or  an  alcove  opening  of 
BufiBcient  size  from  such  interior  room  to  an  adjoining  room. 
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3.  Where  rooms  located  on  the  top  floor  open  upon  an  air-shaft  of  less 
size  than  twenty  square  feet  or  closed  at  the  top,  but  such  rooms  have 
sufficient  light  and  ventilatioii. 

i.  Where  owing  to  the  size  of  partitions,  arrangement  of  rooms,  loca- 
tion of  fixed  closets  or  stairs  or  the  interposition  of  air-shafts,  it  is  im- 
practicable to  provide  a  window  of  the  required  size,  and  a  window  as 
large  as  practicable  is  provided. 

.  In  all  tenement  houses,  whenever  erected,  the  department  charged  with 
the  enforcement  of  this  chapter  may  require  the  walls  and  ceilings  of  every 
room  that  does  not  open  directly  on  the  street  to  be  kalsomined  white  or 
painted  with  white  paint  when  necessary  to  improve  the  lighting  of  such 
room  and  may  require  this  to  be  renewed  as  often  as  may  be  necessary. 
{Thus  amended  by  L.  1909,  ck.  354.) 

Source. — ^Former  Tenement  House  Act  (L.  1901,  cb.  334}  |  79,  as  amended  by 
L.  1902.  cb.  352;  L.  1903,  ch.  179. 

SnlBolent  oompllanoe  with  mtlon. — Roblneon  T.  Crimmltu  (1907),  120  App.  Dtr. 
260.  104  N.  T.  Supp.  1076. 

§  74.  Public  faalla,  l^hting  of. — In  every  tenement  house  four  stories 
or  over  in  height,  whenever  a  public  hall  on  any  floor  is  not  light  enough 
in  the  daytime  to  permit  a  person  to  read  in  every  part  thereof  without 
the  aid  of  artificial  light,  the  wooden  panels  in  the  doors  located  at  the 
ends  of  the  public  halls  and  opening  into  rooms  shall  be  removed,  and 
ground  glass,  or  other  translucent  elaaa  or  wire  glass  panels  of  an  aggre- 
gate area  of  not  less  than  four  square  feet  for  each  door  shall  be  substi- 
tuted ;  or  in  lieu  of  removing  the  panels  in  the  doors  a  fix^d  sash  window 
of  wire  glass  of  an  area  of  not  less  than  five  square  feet  may  be  cut  into 
the  partitions  separating  the  said  hall  from  a  room  which  opens  directly 
upon  the  street  or  upon  a  yard,  court,  or  shaft  of  the  dimensions  speci- 
fied in  the  last  section ;  or  said  public  hall  may  be  lighted  by  a  window  or 
windows  at  the  end  thereof  with  the  plane  of  the  window  at  right  angles 
to  the  axis  of  the  said  hall,  said  window  opening  upon  the  street  or 
upon  a  yard,  court,  or  shaft  of  said  dimensions.  In  every  such  house 
where  the  public  balls  and  stairs  are  not  provided  with  windows  opening 
directly  to  the  street  or  yard,  and  such  halls  and  stairs  are,  in  tbe  opinion 
of  the  department,  charged  with  the  enforcement  of  this  chapter,  not 
sufiieiently  lighted,  the  owner  of  such  house  shall  keep  a  proper  light 
burning  in  the  hallway,  near  the  stairs,  upon  each  floor,  as  may  be  nec- 
essary, from  sunrise  to  sunset. 

Source. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  t  SO,  as  amended  b7 
L.  1902,  ch.  3G2;   L.  1903.  ch.  179. 

Conitrnctlon. — The  provision  of  this  section  that  where  a  public  hall  In  snch  a 
house  Is  not  light  enough  In  the  daytime  to  permit  a  person  to  read  therein 
without  the  aid  ot  artificial  light,  certain  alternative  arrangements  may  be  made 
by  the  owner  In  the  way  of  displacing  wooden  doors  ot  partltlone  with  glass, 
does  not  mean  that  In  any  event  the  owner  must  maintain  the  bellwaj'  In  such 
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a  condition  that  ft  person  can  read  therein  In  the  daytime  without  the  aid  of 
artificial  light.    RoBenwelg  v.  Kllppel  (191S),  81  Misc.  247,  142  N.  T.  Supp.  465. 

Ttntj  t«  light  italn  of  tenement  houe. — Where  an  action  for  personal  Injuries 
nut&lned  by  falling  down  a  flight  of  dark  stain  leading  to  the  cellar  of  a  tene- 
ment house  was  based  on  the  negligence  of  defendant  In  falling  to  comply  with 
this  section,  and  plaintiff  concedes  that  tbere  was  more  than  sufficient  glass  area 
In  the  hallway  to  comply  with  the  fltatnte,  a  motion  for  a  dismissal  of  the  com- 
plaint on  the  ground  that  no  Tlolatlon  of  tfae  statute  has  bean  proved,  made  at  the 
dcea  of  plalntUTa  case  and  renewed  at  the  close  of  the  entire  case,  should  bare 
been  granted,  and  a  Judgment  entered  on  a  verdict  In  plalntUTs  favor  will  be 
rerersed  and  a  new  trial  ordered.  Rosenwelg  v.  Kllppel  (1913),  81  Hlsc  247,  142 
N.  T.  Supp.  46E. 

Seetltm  dted.— Robinson  t.  Crlmmins  (1907),  120  App.  Dlr.  250,  104  N.  T.  Sapp. 
lOTi. 

§  IS.  Hew  lisfht  iliafti  in  exliting  bnildinga. — ^Any  shaft  used  or  in- 
tended to  be  used  to  light  or  ventilate  rooms  used  or  intended  to  be  osed  for 
living  purposes,  and  which  may  be  hereafter  placed  in  a  tenement  hoase, 
erected  prior  to  April  tenth,  nineteen  hundred  and  one,  shall  not  be  less  in 
area  than  twenty-five  square  feet,  nor  less  than  four  feet  in  width  in  any 
part,  and  such  shaft  shall  under  no  circumstances  be  roofed  or  covered  over 
at  the  top  with  a  roof  or  skylight ;  every  such  shaft  shall  be  provided  at 
the  bottom  with  a  horizontal  intake  or  duct,  of  a  size  not  less  than  four 
square  feet,  and  communicating  directly  with  the  street  or  yard,  and  such 
dQct  shall  be  so  arranged  as  to  be  easily  cleaned  out;  except  that  in  any 
three-family  converted  dwelling  in  a  city  of  ,one  million  or  more  population 
one  water-closet  compartment  or  bathroom  may  be  lighted  and  ventilated 
by  a  shaft  not  less  than  fifteen  square  feet  in  horizontal  aVea  with  a  mini- 
mani  width  of  three  fe«t  extending  from  the  roof  through  the  top  story  to 
tfae  ceiUng  of  the  floor  below  where  movable  glazed  horizont^  sash  with 
its  jambs  may  be  provided.  Such  shaft  shall  be  enclosed  on  the  inrade 
with  one-half  inch  plaster  boards  or  such  other  material  as  may  be  approved 
by  the  department  charged  with  the  enforcement  of  this  chapter  and  shall 
be  covered  by  a  skylight  provided  with  a  ridge  ventilator  having  a  mini- 
mam  opening  of  forty  square  inches  and  also  with  fixed  or  movable  louvres 
or  movable  sash,  and  the  glazed  roof  of  such  skylight  shall  not  be  less  than 
eleven  square  feet  in  area.  No  windows  or  flights  other  than  the  skylight 
above  provided  for  shall  open  into  such  shaft.  A  water-closet  compart- 
ment or  bathroom  located  on  the  top  floor  may  be  lighted  and  ventilated  by 
a  suitable  skylight.  {Amended  by  L.  1912,  ch.  454,  and  L.  1917,  ch.  806,  in 
effect  June  9,  1917.) 

(ontce. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  f  81,  as  amended  bj 
L.  1903,  ch.  179. 

5  76,  Public  halls. — In  every  tenement-house  a  proper  light  shall  be 
kept  burning  by  the  owner  in  the  public  hallways,  near  the  stairs,  upon  the 
entrance  floor,  and  upon  the  second  floor,  above  the  entrance  floor  of  said 
house,  every  night  from  sunset  to  sunrise  throughout  the  year,  and  upon 
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all  other  floors  of  the  said  house  from  sunset  until  ten  o'clock  in  the  eve- 
nings. This  section  shall  also  apply  to  cities  of  the  second  class.  {Amended 
by  L.  1911,  ch.  388.) 

Source. — Former  Tenement  Bouse  Act  (L.  1901,  ch.  334)  |  82. 

Ilie  word  "owner,"  as  ued  In  this  section,  relating  to  the  proper  llghtinK  of 
public  hallwara,  Is  Intended  to  describe  the  person  who  Is  In  poaseaeion  or  control 
ae  proprietor  of  all,  or  part,  of  the  premises,  and  casta  upon  him  the  iatj  to  light 
and  care  tor  the  common  hallways.  Proof  that  the  Janitor  of  a  tenraient  house 
collected  rents  and  turned  them  over  to  a  person  who  receipted  tor  them  in  the 
name  of  the  defendant,  and  that  the  tatter  visited  the  pronlsee  and  instmcted 
the  Janitor  concerning  their  care,  Is  prima  /sole  evidence  that  he  was  the  "owner" 
within  the  meaning  of  said  section,  ao  as  to  be  liable  for  personal  injuries  caused 
by  a  failure  properly  to  light  the  common  hallways.  McOowan  t.  Morgan  (1914), 
160  App.  Div.  688,  14a  N.  Y,  Supp.  787. 

Negllgenoei  faUnre  to  light  public  hallwaTi.— The  failure  of  a  landlord  to  keep 
a  proper  tight  burning  In  the  public  hallways  of  a  tenement  house  is  evidence  o( 
negligence,  and  may  justify  a  recovery  for  Injuriea  received  by  a  tenant  falling 
down  a  Btalrcase  in  the  dark  In  the  absence  of  contributory  negligence  on  his 
part  Lather  V.  Bammann  (1907),  122  App.  Div.  13.  106  N.  T.  Supp.  790.  See  also 
Jones  V.  Ryan  (1908),  12G  App.  Div.  282,  109  N.  T.  Supp.  158. 

Where,  in  an  action  by  a  tenant  of  a  tenement  house  in  the  city  of  New  York 
owned  and  controlled  by  defendant  to  recover  for  personal  Injuries  alleged  to  have 
been  sustained  through  defendant's  negligence  In  failing  to  keep  and  maintain  a 
proper  light  in  the  tiallwara  and  on  the  entrance  floor  of  the  building  as  required 
by  this  section,  it  is  apparent  that  the  proximate  cause  of  the  accident  was  an 
apple  skin  on  the  stairway  of  which  defendant  had  neither  actual  nor  constmctlve 
notice,  a  motion  for  a  new  trial  after  a  nonsuit,  granted  at  the  close  of  the  plain- 
tiff's case,  win  be  denied.  Horn  v.  Breakstone  (1912),  7E  Misc.  343,  133  N.  T. 
Supp.  285. 

Failure  of  the  owner  of  a  tenement  hovee  to  provide  lights  on  the  entrance  floor 
and  the  second  floor  as  required  by  this  section  Is  evidence  of  negligence.  Schindler 
V.  WeU  &  Zerweck  (1911).  145  App.  Div.  632,  130  N.  T.  Supp.  344. 

Where  the  public  stairs  of  a  tenement  house  were  narrow  at  the  Inside  of  a 
curve  and  wide  at  the  outside  and  were  not  properly  lighted  as  required  by  this 
section,  a  visitor  who.  In  descending  the  stairs,  placed  his  right  hand  against  the 
wall  but  does  not  remember  whether  his  left  hand  was  on  the  rail,  was  not  negli- 
gent, as  a  matter  of  law,  and  his  complaint  In  an  action  for  Injuries  sustained  by  a 
fall  down  such  stairs  should  not  have  been  dismissed.  Downs  v.  Brown  Realty 
Co.  (1912),  162  App.  Div.  461, 137  N.  T.  Supp.  327. 

A  landlord  Is  not  liable  for  failure  to  light  the  hall  In  an  apartment  house, 
where  It  Is  not  shown  to  be  a  tenement  within  the  meaning  of  |  2.  Aldrlch  v. 
Laut  (1908).  126  App.  Div.  427,  110  N.  Y.  Supp.  897. 

The  failure  to  maintain  an  artificial  light  In  the  public  halls  of  a  tenement 
house  during  the  daytime  does  not  constitute  negligence,  for  in  the  absence  of 
statutof}'  requirement  no  duty  devolves  upon  a  landlord  to  light  the  hallways  of  a 
tenement,  even  though  he  retains  control  oyer  them.  Robinson  v.  Crimmins 
(1907),  120  App.  Div.  260, 104  N.  Y.  Supp.  1076. 

The  Legislature,  In  requiring  that  a  "proper  light"  be  kept  burning  in  a  public 
Iiallway  near  the  stairs  upon  the  entrance  floor  of  tenement  houses,  intended  that 
the  owner  should  provide  illumination  sufficient  to  light  the  entire  lower  stairway, 
so  that  persons  using  the  stairs  by  the  exercise  of  care  should  see  the  stairs  and 
avoid  stumbling  or  missing  their  foothold.    Where  it  appears  that  no  such  light 
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wu  proTldad  during  tbe  boun  required  by  ttae  Btatute,  tke  negligence  ot  the  land- 
lord la  a  queation  of  fact  for  the  Jury.  Bortutefn  t.  Faden  (1912),  149  App.  DIt. 
!7.  1S3  N.  Y.  Supp.  608,  affd.  (1813).  208  N.  Y.  606,  102  N,  B.  1099. 

Contrlbntory  negligenae  of  tenant;  what  oonctltntei. — A  tenant,  who  with  knowl- 
edge Uiat  a  light  Is  not  kept  burning  In  the  hallway  (public)  after  ten  o'clock 
at  night,  rlaee  before  dawn  and  cloeee  behind  bim  tbe  door  of  bla  dining-room, 
which,  if  left  open,  would  have  lighted  the  hallway,  and  In  tbe  dark  gropes  for 
the  handle  of  the  bathroom  door  acroea  the  hall,  knowing  that  adjacent  thereto 
to  the  staircaae.  down  which  he  falls,  and  is  injured.  Is  guilty  of  contributory 
negligence.    Lather  t.  Bammann  (1907).  122  App.  DIt.  13,  106  N.  Y.  Supp.  790. 

It  is  not  contributory  negligence  aa  a  matter  of  law  for  a  tenant  to  nae  the  atair- 
vay  of  a  tenement  knowing  that  it  is  not  lighted,  because  she  has  a  right  to  nee 
It  Where  the  eridence  shows  that  a  tenant  while  attempting  to  descend  an  un- 
Ilfbted  stairway  leading  to  the  entrance  of  the  tenement  tell  and  waa  killed,  her 
contributory  negligence  4b  a  question  of  tact  for  the  Jury.  Bomstelu  t.  Paden 
(1912),  149  App.  Dlv.  37.  133  N.  Y.  Supp.  608,  alfd.  (1913),  208  N.  Y.  605,  102  N.  B. 
1099. 

§  77.  Skyl^hti  and  ventilaton. — In  all  tenement  houses  erected  prior 
to  April  tenth,  Qiueteen  hundred  and  one,  tbe  public  halls  and  stairs  shall 
be  provided  with  sach  skylights,  ventilators,  windows  in  bulkheads,  or 
other  means  of  light  and  ventilation  as  may  be  deemed  practicable  by  the 
department  charged  with  the  enforcement  of  this  chapter.  All  new  sky- 
lights hereafter  placed  in  snch  honses  shall  be  provided  with  ridge  venti- 
lators having  a  minimum  opening  of  forty  square  inches  and  also  with 
either  fixed  or  movable  louvres  or  with  movable  sashes,  and  shall  be  of 
Each  size  as  may  be  determined  to  be  practicable  by  said  department. 
(Thut  mnended  by  L.  1909,  eh.  354.) 

lonree.— Former  Tenement  House  Act  (L.  19G1,  ch.  334)  f  83,  aa  amended  by 
L.  1902,  ch.  352;  I..  1903,  cb.  179. 

§  78.  Chimneyi  and  fireplaces. — In  every  tenement  house  there  shall  be 
adequate  chimneys  nmoing  through  every  door  with  an  open  fireplace  or 
grate,  or  place  for  a  stove,  properly  connected  with  one  of  said  flues  or 
ehimneys  for  every  apartment.  In  tenement  houses  hereafter  erected,  such 
flues  shall  be  constructed  independently  of  each  other,  provided,  how- 
erer,  that  where  gas  stoves  are  to  be  used  exclusively,  independent  flues 
may  be  omitted  if  a  metal  hood  extending  on  all  sides  beyond,  and  located 
immediately  over,  the  gas  stove  is  provided  and  maintained,  and  the  space 
within  such  hood  connected  by  a  proper  opening  to  a  ventilating  flue. 
Under  no  circumstances  shall  a  gas  stove  be  directly  connected  with  a 
flae  that  communicates  with  another  apartment.  (Amended  by  L.  Idl2, 
•^..168  and  454.) 

■ouroe.— Former  Tenement  House  Act  (L.  1901.  ch.  334)  |  84. 

late. — ^The  amendments  are  identical. 

§  79.  Tent  flues. — In  a  fireproof  tenement  bouse  hereafter  erected  in 
which  one  or  more  power  passenger  elevators  are  provided  and  operated, 
water-closets- and  bath-rooms  which  are  supplementary  to  those  required 
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tilated  by  individual  vent  flues  extending  from  such 
independently  of  any  other  Que,  to  and  above  tbe 
les  shall  not  be  covered  at  the  top  but  may  be  pro- 
r  louvres.  Such  vent  flues  shall  not  be  located  on  or 
rail,  they  shall  be  constructed  of  terra  cotta,  finished 
:  on  the  inside,  and  shall  be  not  less  than  three  square 
water-closets  and  bath-rooms  shall  be  equipped  with 
iree  for  gas  or  electric  light  and  shall  be  kept  properly 
:'s  water-closet  or  bath-room  shall  be  so  lighted  or 
have  a  window  opening  directly  on  the  outer  air, 
itions  sixty- two  and  ninety-three  of  this  chapter. 
2,  eh.  454.) 
Bment  House  Act  (L.  1901,  cli.  S34)  |  SG,  as  amended  by  L. 


ARTICLE  V. 

SAHITABT  PROTISIOXB. 

a  and  cellan. 

>urts,  areas  and  rards. 

pply. 

set   accommodatlona. 

,  and  cellar  rooms. 

apartments  In  cellars. 

sets. 

nkg. 

ilta,  sckool  sinks  and  water-closets. 

:b  and  cellars. 

Jls  and  eel  lings. 

Wly. 

BS  of  buildings, 
kd  courts, 
courts  and  shafts, 
er. 

es  tor  aataee,  garbage  and  refuse, 
d  uses. 

r  honeekeeper. 
ding. 

ud  cellan. — 1.  In  tenement  houses  hereafter  erected 
or  in  the  basement  shall  be  constructed,  altered,  eon- 
r  living  purposes,  unless  all  of  the  following  conditions 

ill  be  at  least  nine  feet  high  in  every  part  from  the 
Provided,  that  in  buildings  already  erected  and  not 
it  houses  but  hereafter  altered  or  converted  to  such 
lOt  be  less  than  seven  feet  high  in  every  part. 
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b.  The  ceiling  of  EQch  room  shall  be  in  every  part  at  least  four  feet 
and  Bii  inches  above  the  curb  level  of  the  street  in  front  of  every  part 
of  BQch  room,  when  such  room  or  the  apartment  containing  it  is  located  in 
the  front  part  of  the  building ;  when,  however,  such  room  or  the  apartment 
containing  it  is  located  in  the  rear  of  the  building,  the  ceiling  thereof  shall 
be  not  less  than  two  feet  above  the  curb  level  of  the  street  in  front  of  the 
building,  and  the  yard  and  courts  upon  which  such  room  or  apartment 
opens  shall  extend  to  a  point  below  the  floor  level  of  aaid  room,  as  pre- 
scribed in  section  ninety-one  of  this  chapter.  Every  such  room  shall  be  an 
integral  part  of  an  apartment  containing  a  room  having  a  window  opening 
directly  to  the  street  or  yard  or  to  an  outer  court  not  less  than  eighteen 
feet  in  width  nor  more  than  thirty  feet  in  depth  or  to  a  larger  outer  court 
whose  depth  does  not  exceed  its  width  by  more  than  one-half.  There  shall 
be  not  more  than  one  apartment  in  any  cellar  and  this  shall  contain  not 
more  than  five  rooms  and  bath,  which  shall  not  open  upon  any  court  less 
than  five  feet  six  inches  in  width,  and  shall  be  occupied  solely  by  the 
janitor  and  his  family,  and  no  other  rooms  in  the  cellar  shall  be  occupied  « 
for  living  or  sleeping  purposes.  No  part  of  such  apartment  shall  be 
located  more  than  twenty-five  feet  distant  from  the  inner  line  of  the 
front  or  rear  wall  of  the  building,  as  the  case  may  be. 

c.  There  shall  be  appurtenant  to  such  room  the  use  of  a  separate  water- 
closet,  constructed  and  arranged  as  required  by  section  ninety-three  of  this 
chapter, 

d.  Such  room  shall  have  a  window  or  windows  opening  upon  the  street, 
or  upon  a  yard  or  court.  The  total  area  of  windows  in  such  room  shall  be 
at  least  one-eighth  of  the  superficial  area  of  the  room,  and  the  upper  half 
of  the  window  shall  be  made  to  open  the  full  width,  by  means  of  a  verti- 
cally gliding  pulley-hung  sash,  and  the  under  side  of  the  top  stop-bead  of 
each  window  shall  be  within  twelve  inches  of  the  ceiling.  No  such  win- 
dow shall  be  less  than  twelve  square  feet  in  area  between  the  stop-beads. 

e.  All  walls  surrounding  such  room  shall  be  damp-proof. 

t.  The  floor  of  such  room  shall  be  damp-proof  and  water-proof,  (Subd. 
I  mended  by  L.  1917,  ch.  696,  in  effect  May  31,  1917.) 

2.    Every  tenement  house  hereafter  erected  shall  have  all  walls  below 
the  (tround  level  and  all  cellar  or  lower  floors  damp-proof  and  water- 
proof.    When  necessary  to  make  such  walls  and  floors  damp-proof  and  I 
water-proof,  the  damp-proofing  and  water-proofing  shall  run  through' the  ] 
walla  and  up  the  same  as  high  as  the  ground  level  and  shall  be  continued  { 
throughout  the  floor,  and  the  said  cellar  or  lowest  floor  shall  be  properly  ' 
constructed  so  as  to  prevent  dampness  or  water  from  entering.    All  cellars 
and  basements  in  such  tenement  houses  shall  be  properly  lighted  and 
ventilated  to  the  satisfaction  of  the  department  charged  with  the  enforce- 
ment of  this  chapter.     (Seciion  amended  by  L.  1913,  eh.  551.) 

kvToe^-E'ormer  Tenement  Houee  Act  (L.  1901,  ch.  334)   |  91,  as  amended  br 


Digitized  byGOOgle 


8712  TENEMENT  HOUSE  LAW. 

if  91-93.  SaniUry  proTtolons.  L.  1909,  ch.  99. 

L.  1902,  ch.  352,  and  L.  190S,  ch.  250.  and  |  92,  as  amended  by  L.  1902,  ch.  3S!;  L. 
1903.  ch.  179. 

Helffht  of  oelllikKi;  bow  deUnnlned. — The  curb  lerel  U  the  primary  factor  in 
determining  the  height  of  ceilings.  Thns,  rooms  in  a  tenement  booBe,  whose 
ceilings  are  on)]'  two  feet  above  the  curb  lerel.  altbongb  In  the  rear  they  open  on 
a  court  sunk  eeven  feet,  six  inches  below  the  leyel  of  the  curb,  cannot  be  need 
tor  living  purposes.  People  ex  rel.  Cohen  t.  Bntler  (1908),  125  App.  DIt.  3S4,  109 
N.  Y.  Supp.  900. 

WaterprooAng  Aoor*  and  walla. — Where  the  bas«nent  rooms  in  a  tenement  boose 
were  not  at  first  Intended  tor  living  pnnwses  and  a  waiver  of  the  neceasity  for 
water-proofing  baa  been  obtained  from  the  proper  authority,  such  waiver  is  of  no 
avail  if  such  rooms  are  later  used  tor  tiring  purpoeee.  People  ez  rel.  Cohen  v. 
Butler  (leOS),  125  App.  Dlv.  384,  109  N.  T.  Supp.  900. 

§  91.  Shftfbi,  conrta,  area*  and  yarda. — In  every  tenement  house  here- 
after erected  the  bottom  of  all  shafts,  cotirts,  areas  and  yards  which  extend 
to  the  basement  or  cellar  for  light  or  ventilation  of  living  rooms,  shall  be 
six  inches  below  the  floor  level  of  the  part  occupied  or  intended  to  be 
occupied.  In  every  tenement  faonse  all  liquid  waste  from  plambing  fix- 
tures shall  be  conveyed  by  a  bouse  drain  and  house  sewer  to  the  street 
sewer  and  no  tenement  house  shall  be  erected  except  where  it  is  prac- 
ticable to  make  such  connection  with  a  street  sewer.  In  every  tenement 
house  all  shafta,  courts,  areas  and  yards  shall  be  properly  graded  and 
drained,  and  connected  with  the  street  sewer  ho  that  all  water  may  ptus 
freely  into  it,  except  that,  where  no  storm  water  drain  or  combined  sewer 
exists  in  the  street,  the  department  charged  with  the  enforcement  of  this 
chapter  may  permit  the  shafts,  courts,  areas  and  yards  to  be  drained  into 
the  street  gutter,  provided  that  such  frntter  leads  to  a  natural  channel  or 
water  course,  or.  if  the  soil  be  permeable,  to  be  drained  into  a  dry  well. 
And  when  required  by  the  department  chained  with  the  enforcement  of 
this  chapter  the  shafts,  courts,  areas  and  yards  shall  be  properly  con- 
creted.    (Amended  &y  L.  1917,  ch.  696,  m  effect  May  31,  1917.) 

Bonne. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  93,  as  amended  by 
U  1903,  ch.  ITS. 

Open  areai  in  front  of  tenement-hontei. — ^The  legislature  by  amending  the  New 
York  charter  in  1901  and  enacting  the  Tenement  House  Act  (L.  1901,  ch.  334), 
Intended  to  repeal  the  prior  special  provisions  raqnlring  open  areas  to  be  con- 
structed In  front  of  tenement  houses  In  said  city  and  no  such  provisions  of  law 
have  existed  since  those  enactments.  New  York  City  v.  Madison  Ave.  Real  Est. 
Co.  (1904),  42  Misc.  535.  86  N.  Y.  Snpp.  HIS. 

^  92.  Water  lupply.— In  every  tenement  house  hereafter  erected  there 
shall  be  in  each  department  a  proper  sink  with  running  water. 

SouToe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  f  94. 

5  93.  Water-cloaet  accommodatioiu. — In  every  tenement  hoose  hereafter 
erected  there  shall  be  a  separate  water-closet  in  a  separate  compartment 
within  each  apartment.  Every  water-closet  and  bath  hereafter  placed 
in  any  tenement  house  shall  be  placed  in  a  compartment  completely  sep- 
arated from  every  other  water-closet  and  bath;  such  compartment  shall 
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be  not  less  than  two  feet  and  four  inches  wide,  and  shall  be  inclosed  with 
plastered  partitions,  which  shall  extend  to  the  ceiling.  In  tenement  houses 
erected  after  April  tenth,  nineteen  hundred  and  one,  such  compartments 
shall  have  a  window  opening  directly  upon  the  street  or  yard,  or  upon  a 
eoart  of  the  dimensions  specified  in  this  chapter,  except  as  otherwise  pro- 
Tided  in  section  seventy-nine.  In  tenement  houses  erected  prior  to  April 
tenth,  nineteen  hundred  and  one,  such  compartment  shall  have  a  window 
opening  directly  upon  the  street,  or  upon  a  yard  not  less  than  four  feet 
deep,  or  upon  a  court  or  shaft  of  not  less  than  twenty-five  square  feet  in 
area,  open  to  the  sky  without  roof  or  skylight.  Every  such  window  shall 
be  at  least  one  foot  hy  three  feet  between  stop  heads,  and  the  entire  window 
shall  be  made  so  as  to  readily  open.  When,  however,  such  water-closet 
compartment  is  located  on  the  top  floor  and  is  lighted  and  ventilated  by  a 
skylight  over  it,  or  is  located  at  the  bottom  of  a  shaft  or  court  of  lawful 
size,  and  is  lighted  and  ventilated  by  a  skylight  over  it  at  the  bottom  of 
such  shaft  or  court,  no  window  shall  be  necessary,  provided  the  roof  of  such 
skylight  contains  at  least  three  square  feet  of  glazed  surface  and  is  ar- 
ranged so  as  to  readily  open.  Nothing  in  this  section  in  regard  to  the 
separation  of  water-closet  compartments  from  each  other  shall  apply  to  a 
general  toilet  room  containing  several  water-closets  hereafter  placed  in  a 
tenement-house,  provided  such  water-closets  are  supplemental  to  the  water- 
closet  accommodations  required  by  law  for  the  use  of  the  tenants  of  the 
said  house.  Nothing  in  this  seq^ion  in  regard  to  the  ventilation  of  water- 
closet  compartments  shall  apply  to  a  water-closet  hereafter  placed  in  a 
tenement  house,  where  it  is  provided  to  replace  a  defective  fixture  in  the 
same  position  and  location.  No  water-closet  shall  be  maintained  in  the  cel- 
lar of  any  tenement  house  without  a  special  permit  in  writing  from  the 
department  charged  with  the  enforcement  of  this  chapter,  which  shall  have 
power  to  make  rules  and  regulations  governing  the  maintenance  of  such 
eloseta.  Every  water-closet  compartment  hereafter  placed  in  any  tenement 
house  shall  be  provided  with  proper  means  of  lighting  the  same  at  night. 
If  fixtures  for  gas  or  electricity  are  not  provided  in  said  compartment, 
then  the  door  of  said  compartment  shall  be  provided  with  translucent 
glass  panels,  or  with  a  translucent  glass  transom,  not  less  in  area  than 
foar  square  feet.  The  floor  of  every  such  water-closet  compartment  shall 
be  made  water-proof  with  asphalt,  tile,  stone  or  some  other  water-proof 
material;  and  such  water-proofing  shall  extend  at  least  six  inches  above 
the  floor  so  that  the  said  floor  can  be  washed  or  flushed  out  without  leak- 
ing. No  drip  trays  shall  be  permitted.  No  water-closet  fistnres  shall  be 
inclosed  with  any  woodwork.     (Amended  T>y  L.  1912,  ch.  454.) 

huve. — ^FoTmer  Tenement  Houae  Act  (L.  iSoi,  ch.  334)  1  96,  as  amended  bjr 
U  mi,  ch.  352;  L.  1903,  ch,  179. 

IWect  ot  title. — The  fact  that  water  cloaets  are  In  the  yard  Instead  ot  the  house, 
or  thftt  there  are  other  defects  or  lack  of  Improvements  or  repairs,  does  not  con- 
■tltnte  a  detect  of  title,  rellevlnK  a  party  from  a  contract  to  purchase.  Wooden- 
burr  T.  Spier  <1907),  122  App.  Dlr.  394,  lOS  N.  T.  Supp.  S17. 
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§  94.  Plnmlimg, — In  every  tenement  house  hereafter  erected  all  plumb- 
ing pipes  Bhall  be  exposed,  when  so  required  by  the  department  charged 
with  the  enforcement  of  this  chapter.  In  all  tenement  houses  hereafter 
erected  where  plumbing  or  other  pipes  pass  through  floors  or  partitions, 
the  openings  aroand  such  pipes  shall  be  sealed  or  made  air-tight  with 
plaster  or  other  incombustible  materials,  so  as  to  prevent  the  passage  of 
air  or  the  spread  of  fire  from  one  floor  to  another  or  from  room  to  room. 

Bonroe. — ^Former  Tenement  Houae  Act  (L.  1901.  ch.  334)  f  9G,  as  amended  by 
L.  1902,  cb.  362;  L..  1903.  cb.  179. 

§  96.  Buement  and  cellar  rooms. — Hereafter  in  any  tenement  house 
no  room  in  the  basement  or  cellar  shall  be  occupied  for  living  purposes 
without  a  written  permit  from  the  department  charged  with  the  enforce- 
ment of  this  chapter  and  such  permit  shall  be  kept  readily  accessible  in 
the  main  living  room  of  the  apartment  containing  such  room.  And  no 
such  room  in  a  tenement  house  erected  prior  to  April  tenth,  nineteen  hun- 
dred and  one,  shall  hereafter  be  occupied  unless  all  the  following  con- 
ditions are  complied  with.  The  said  written  permit  shall  be  issued  when 
all  of  the  said  conditions  are  complied  with.  If  refused,  the  reason  for 
such  refusal  shall  be  stated  by  said  department  in  writing,  and  a  copy 
thereof  shall  be  kept  in  a  proper  book  in  the  office  of  said  department, 
and  be  accessible  to  the  public. 

1.  Snch  room  shall  be  at  least  seven  feet  high  in  every  part  from  the 
floor  to  the  ceiling. 

2.  The  ceiling  of  such  room  shall  be  iu  every  part  at  least  two  feet 
above  the  snrface  of  the  street  or  ground  outside  of  or  adjoining  the  same. 

3.  There  shall  be  appurtenant  to  such  room  the  use  of  a  water-closet. 

4.  There  shall  be  outside  of  and  adjoining  such  room,  and  extending 
along  the  entire  frontage  of  at  least  one  o£  the  rooms  of  the  apartment, 
an  open  space  of  at  least  two  feet  six  inches  wide  in  every  part,  unless 
such  room  extends  for  more  than  one-half  of  its  height  above  the  curb 
level.     Such  space  shall  be  well  and  effectually  drained. 

5.  At  least  one  o£  the  rooms  of  the  apartment  of  which  such  room  is 
an  integral  part,  shall  have  a  window  or  windows  opening  directly  to  the 
street  or  yard,  of  at  least  twelve  square  feet  in  size  clear  of  the  sash  frame, 
and  which  shall  have  been  made  to  readily  open  for  purposes  of  ventilation. 

6.  If  the  house  is  situated  over  marshy  ground,  or  ground  on  which 
water  lies,  or  ground  on  which  there  is  water  pressure  from  below,  the 
lowest  floor  shall  have  been  made  water  proof  and  damp-proof, 

7.  Such  room  shall  have  sufficient  light  and  ventilation,  shall  be  well 
drained  and  dry,  and  shall  be  fit  for  human  habitation. 

In  the  case  of  rooms  located  in  tenement  booses  erected  prior  to  April 
tenth,  nineteen  hundred  and  one,  which  do  not  comply  with  all  the  provi- 
sions of  subdivisions  one,  two  and  four  of  this  section,  the  department 
charged  with  the  enforcement  of  this  chapter  may  issue  a  special  permit 
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for  occupancy  provided  said  department  shall  certify  in  writing  that  sueh 
rooms  have  snfficient  light  and  ventilation,  are  well  drained  and  dry, 
and  are  fit  for  human  habitation.  The  procedure  in  such  cases  shall  be 
as  follows:  Upon  receipt  of  a  written  request  from  the  owner  stating 
that  there  are  rooms  in  the  basement  or  cellar  which  are  or  have  been 
previoosly  occupied  for  living  purposes  but  which  do  not  conform  to  tlie 
requirements  of  subdivisions  one,  two  and  four  of  this  section,  and  re- 
questing a  special  permit  for  the  occupancy  of  such  rooms,  the  department 
cliBrged  witii  the  enforcement  of  this  chapter  shall  cause  an  inspection 
to  be  made,  and  a  written  report  filed  which  shall  state  the  respects  in 
which  said  rooms  do  not  conform  to  the  requirements  of  said  subdivisions 
and  whether  said  rooms  have  sufficient  light  and  ventilation,  are  well 
drained  and  dry,  and  are  fit  for  human  habitation.  No  such  special  per- 
mit, however,  shall  be  issued  unless  such  facts  are  certified  to  in  writing 
separately  by  at  least  two  inspectors  of  said  department.  Such  special 
permits  shall  be  issued  only  by  the  head  of  the  department  or  his  deputies, 
vbo  may  require  such  improvements  or  alterations  in  said  rooms,  as  may 
he  practicable,  as  a  condition  precedent  to  the  granting  of  said  special 
permit.  All  reports  and  papers  connected  therewith  shall  be  deemed 
public  records.     {Thus  amended  by  L.  1909,  ch.  354.) 

looToe. — Former  Tenement  House  Act  (L.  1901,  ch.  33<)  |  97,  aa  amended  hy 
L  1902,  ch.  3E2;  L.  1903,  ch.  179. 

§  96.  Janitor's  apartments  in  cellars. — In  a  tenement  house  erected  prior 
to  April  tenth,  nineteen  hundred  and  one,  where  there  is  an  apartment 
in  the  cellar  now  occupied  by  the  janitor  and  his  family,  and  the  rooms 
of  said  apartment  do  not  conform  to  all  the  provisions  of  section  ninety- 
five  of  this  chapter,  upon  written  certification  by  the  department  charged 
with  ihe  enforcement  of  this  chapter,  of  the  number  of  said  rooms  and  of 
the  fact  that  said  department  has  received  from  the  owner  of  said  tene- 
ment house  satisfactory  evidence  of  the  existence  of  said  apartment  and 
its  use  for  such  purpose  prior  to  April  tenth,  nineteen  hundred  and  one, 
and  upon  the  filing  in  the  said  department  by  the  owner  of  said  house 
of  a  written  instrument  declaring  his  intention  to  permanently  abandon 
the  use  of  said  rooms  for  such  purpose,  and  upon  their  complete  abandon- 
ment by  said  owner  and  the  removal  of  the  partitions  forming  them  and 
of  all  plumbing  and  fixtures  therein  or  used  in  connection  therewith, 
the  said  department  may  issue  a  written  permit  to  the  owner  of  said 
tenement  house,  permitting  the  construction  of  a  new  apartment  in  said 
cellar  nuder  the  following  conditions : 

(1). — Its  use  shall  be  limited  solely  to  the  janitor  and  his  family. 
(2). — It  shall  not  contain  a  greater  number  of  rooms  than  the  apart- 
ment aforementioned  nor  in  any  case  more  than  four  rooms  and  bath. 

(3).— It  shall  conform  to  all  the  provisions  of  subdivisions  one,  three, 
^ix  and  seven  of  section  ninety-five  of  this  chapter. 

(*}.— At  least  one  room  in  said  apartment  shall  have  a  window  opening 
ToL.  VIU— 28 
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directly  upon  a  yard  not  less  than  ten  feet  deep  in  every  part  and  every 
portion  of  said  yard  shall  extend  down  helow  the  floor  of  such  room  and 
said  yard  shall  be  well  and  eCFectually  drained. 

(5). — Every  other  room  in  said  apartntent  shall  have  a  window  opening 
directly  upon  such  a  yard  or  upon  a  court  or  shaft  open  to  the  sky  with- 
out roof  or  skylight,  and  not  less  than  twenty-five  square  feet  in  area  nor 
less  than  four  feet  in  its  least  horizontal  dimension  measured  from  wall 
to  wall.  Every  portion  of  such  court  or  shaft  shall  extend  down  below 
the  floor  of  such  room  and  shall  he  well  and  elTeetually  drained.  If  in- 
closed on  four  sides,  such  court  or  shaft  shall  be  provided  with  a  horizontal 
intake  constructed  as  is  required  for  inner  courts  in  subdivision  three 
of  section  fifty-eight  of  this  chapter. 

(6). — Every  portion  of  each  room  in  aaid  apartment  shall  he  entirely 
above  the  level  of  the  adjoining  yard,  court  or  shaft. 

Sonroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  9T-a,  as  added  liy 
L.  1908,  ch.  250. 

§  97.  Water-oloseti. — In  all  tenement  houses  existing  on  April  eleventh, 
nineteen  hundred  and  one,  the  woodwork  inclosing  all  water-closets  shall 
be  removed  from  the  front  of  said  closets,  and  the  space  nndemeath  the 
seat  shall  be  left  open.  The  floor  or  other  surface  beneath  and  around 
the  closet  shall  be  maintained  in  good  order  and  repair  and  if  of  wood  shall 
be  kept  well  painted  with  light-colored  paint. 

Bonrce.— Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  98,  as  amended  by 
L.  1902,  ch.  3EB. 

§  98.  Public  ainka. — In  all  tenement  houses  existing  on  April  eleventh, 
nineteen  hundred  and  one,  the  woodwork  inclosing  sinks  located  in  the 
public  halls  or  stairs  shall  be  removed,  and  the  space  underneath  said  sinks 
shall  be  left  open.  The  floors  and  wall  surfaces  beneath  and  around  the 
sink  shall  be  maintained  in  good  order  and  repair,  and  if  of  wood  shall 
be  kept  well  painted  with  light-colored  paint. 

Sonroe. — ^Former  Tenement  House  Act  (L.  1901,  ch.  334)  f  99,  as  amended  by 
L.  1903,  ch.  359. 

§  99.  Privy  vanlti,  aohool  siuki  and  water-oloteta. — In  all  tenement 
houses  existing  on  April  eleventh,  nineteen  hundred  and  one,  where  a 
connection  with  a  sewer  is  possible,  all  school  sinks,  privy  vaults  or  other 
similar  receptacles  used  to  receive  fecal  matter,  urine  or  sewage,  shall 
before  January  first,  nineteen  hundred  and  three,  be  completely  removed 
and  the  place  where  they  were  located  properly  disinfected  under  the 
direction  of  the  department  charged  with  the  enforcement  of  this  chapter. 
Such  appliances  shall  be  replaced  by  individual  water-closets  of  durable 
non-absorbent  material,  properly  sewer  connected,  and  with  individual 
traps,  and  properly  connected  flush  tanks  providing  an  ample  flnsh  of 
water  to  thoroughly  cleanse  the  bowl.  Each  water-closet  shall  be  located 
in  a  compartment  completely  separated  from  every  other  water-closet. 
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and  Bach  compartment  shall  contain  a  window  of  not  less  than  three  square 
feet  in  area  opening  directly  to  the  outer  air.  The  floors  of  the  water- 
closet  compartments  shall  be  waterproof  as  provided  in  section  ninety- 
three  of  this  chapter.  Where  water-elosetB  are  placed  in  the  yard  to 
replace  school  sinks  or  privy  vaults  long  hopper  closets  may  be  used;  but 
all  traps,  flush  tanks  and  pipes  shall  be  protected  against  the  action  of 
frost  In  such  eases,  the  structure  containing  the  water-closets  shall  not 
exceed  ten  feet  in  height;  and  shall  not  be  considered  as  increasing  the 
percentage  of  the  lot  occupied  nor  shall  it  be  subject  to  the  provisions  of 
section  sixty-one  of  this  chapter,  provided  that  it  does  not  occupy  more 
than  fifty  per  centum  of  the  open  space  or  yard  in  which  it  is  placed, 
and  provided  further  that  the  use  of  said  structure  is  limited  solely  to 
water-closet  purposes.  Such  structure  shall  be  provided  with  a  ventilat- 
ing  skylight  in  the  roof,  of  an  adequate  size,  and  each  water-closet  shall 
be  located  in  a  compartment  completely  separated  from  every  other  water- 
closet.  Proper  and  adequate  means  for  lighting  the  structure  at  night 
shall  he  prqvided.  There  shall  be  provided  at  least  one  water-closet  for 
every  two  families  in  every  tenement  house  existing  on  April  eleventh, 
nineteen  hundred  and  one.  Except  as  in  this  section  otherwise  provided 
such  water-closets  and  all  plumbing  in  connection  therewith  shall  be  in 
accordance  with  the  ordinances  and  regulations  in  relation  to  plumbing  and 
drainage. 

BouM. — Former  Tenement  House  Act  (I-  1901,  ch.  334)  |  100,  as  amended  by 
U  ISOS,  ch.  352. 

CoBstltvUoiudltr. — The  above  section  of  the  Tenement  House  Act,  requiring 
Kbool  sinks  Is  tenement  honsea  In  the  city  ot  New  York  to  be  replaced  br  In- 
dtTldnal  water  cloaets,  la  a  reasonable  and  proper  exerelse  of  the  police  power 
Tested  m  the  legislature  and  Is  constitutional.  In  determining  the  constitution- 
ality of  the  act  the  court  la  limited  to  a  consideration  of  tbe  law  Itself,  considered 
In  the  light  of  the  facta  of  which  the  court  can  take  Judicial  notice.  Tenement 
House  Dept.  v.  Hoeschen  (1904),  89  App.  Dlv.  G26.  8G  N.  Y.  Supp.  704,  aftd.  (1904), 
ns  N.  Y.  326,  72  N.  B.  231,  70  U  R.  A.  704,  alfd.  (190E),  203  U.  S.  5S3,  El  L.  ed. 
1»,  37  Sup.  Ct  781. 

§  100.  Baiemcnts  and  cellan. — The  floor  of  the  cellar  or  lowest  floor 
ot  every  tenement  house  shall  be  free  from  dampness  and,  when  necessary, 
shall  be  concreted  with  four  inches  of  concrete  of  good  quality  and  with 
a  finished  surface.  The  cellar  ceiling  of  every  tenement  house  shall  be 
plastered,  when  so  required  by  the  department  chained  with  the  enforce- 
ment of  this  chapter,  except  where  such  ceiling  is  already  well  sheathed 
with  matched  boards  or  well  covered  with  a  metal  ceiling  or  where  the 
first  fioor  above  the  cellar  is  constructed  of  iron  beams  and  fire-proof  filling. 
(Thvt  amended  by  L.  1909,  eh.  354.) 

Soaree.— Former  Tenement  House  Act  (L.  1901,  cb.  334}  t  101,  as  amended  br 
U  1902,  ch.  352;  L.  1903,  ch.  179. 

5  101.  Cellar  walU  and  ceilings. — The  cellar  walls  and  ceilings  of  every 
tenement  house  shall  be  thoroughly  whitewashed  or  painted  a  light  color 
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by  the  owner  and  sha)l  be  so  maintained.  Such  whitewash  or  paint  shall 
be  renewed  whenever  necessary,  as  may  be  required  by  the  department 
charged  with  the  enforcement  of  this  chapter. 

Bovree. — Former  Tenement  Houee  Act  (L.  1901,  ch.  334)  |  102,  as  amended  by 
L.  1903,  ch.  179. 

Application  of  teetloB. — Under  this  section  a  landlord  1b  onlj'  required  to  see  that 
the  ceilings  are  kept  In  a  clean  and  sanitary  condition,  and  where  they  are  not 
within  bis  control,  It  seems,  that  he  Is  not  bound  to  keep  them  safe  and  In  repair. 
OoetchluB  T.  Gale  (1907),  57  Misc.  192.  108  K.  Y.  Supi>.  1079. 

§  102.  Repajn. — Every  tenement  house  and  all  the  parts  thereof  shall 
be  kept  in  good  repair,  and  the  roof  shall  be  kept  so  as  not  to  leak,  and 
all  rain  water  shall  be  so  drained  and  conveyed  therefrom  as  to  prevent 
its  dripping  onto  the  ground  or  causing  dampness  in  the  walls,  ceilings, 
yards  or  areas. 

Sonroe.— Former  Tenement  House  Act  (L.  1901.  ch.  334)  |  103,  as  amended  by 
L.  1903,  cb.  179. 

§  103.  Water  aupply. — Every  tenement  house  shall  have  water  furnished 
in  sufficient  quantity  at  one  or  more  places  on  each  floor  occupied  by  or 
intended  to  be  occupied  by  one  or  more  families.  The  owner  shall  provide 
proper  and  suitable  tanks,  pumps  or  other  appliances  to  receive  and  to 
distribute  an  adequate  and  sufficient  supply  of  such  water  at  each  floor 
in  the  said  house,  at  all  times  of  the  year,  during  all  hours  of  the  day 
and  night.  But  a  failure  in  the  general  supply  of  water  by  the  city 
authorities  shall  not  be  construed  to  be  a  failure  on  the  part  of  such  owner, 
provided  that  proper  and  suitable  appliances  to  receive  and  distribute 
such  water  have  been  provided  in  said  house. 

Sonroe. — Former  Tenement  House  Act  (L..  1801.  ch.  334)  |  104. 

Application. — This  section  has  no  application  to  water  rents,  either  what  shall 
be  charged  or  when  the  same  become  a  Hen.  Mandel  v.  Weschler  (190S).  13S  App. 
Dlv.  506.  607,  112  N.  Y.  Supp.  813,  affd.  <1910).  198  N.  Y.  518.  92  N.  E.  1091. 

Section  cited. — Stevens  v.  Scbwelzer  (191S),  94  Misc.  648,  15S  N.  Y.  Supp.  466. 

§  104.  Cleanlineai  of  hnildinga, — Every  tenement  house  and  every  part 
thereof  shall  be  kept  clean  and  free  from  any  accumulation  of  dirt,  filth 
or  garbage  or  other  matter  in  or  on  the  same,  or  in  the  yards,  courts,  pas- 
sages, areas  or  alleys  connected  with  or  belonging  to  the  same.  The  owner 
of  every  tenement  house  or  part  thereof  shall  thoroughly  cleanse  all  the 
rooms,  passages,  stairs,  floors,  windows,  doors,  walls,  ceilings,  privies,  water- 
closets,  cesspools,  drains,  halls,  cellars,  roofs  and  all  other  parts  of  the  said 
tenement  house,  or  part  of  the  bouse  of  which  he  is  the  owner,  to  the  satis- 
faction of  the  department  of  health,  and  shall  keep  the  said  parts  of  the 
said  tenement  house  in  a  cleanly  condition  at  all  times.  No  person  shall 
place  filth,  urine  or  fecal  matter  in  any  place  in  a  tenement  house  other 
than  that  provided  for  the  same,  or  keep  filth,  urine  or  fecal  matter  in 
his  apartment  or  upon  his  premises  such  length  of  time  as  to  create  a 
nuisance. 
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L.  1909,  cb.  99.  Sanitary  provUIone.  (|  105-109. 

Boni«e.— Fonner  Tenement  House  Act  (L.  1901,  ch.  334)  f  106. 

Kefue  »n  >taln;  notlee  to  landlord. — Wbere  in  an  action  b;  the  leasee  ot  an 
apartment  In  a  tenement  house  against  her  landlord  to  reco*er  for  personal 
Injuries  received  owing  to  the  fact,  as  alleged,  that  she  slipped  upon  a  grape-skin 
which  had  been  left  upon  the  stairway.  It  appears  that  the  janltress  employed  by 
the  defendant  having  seen  boys  eating  grapes  while  coming  down  the  back  stairs 
at  two  o'clock  In  the  afternoon  found  and  picked  up  grape-skins  on  the  main  stair- 
way, but  It  appears  that  after  three  o'clock  on  the  same  day  a  daughter  of  another 
tenant  and  a  companion  also  threw  grape-akins  on  the  front  stairs.  It  Is  error  to 
permit  the  Jury  to  find  the  defendant  negligent  because  of  the  presence  of  the 
grapeeklns  on  the  theory  of  constmctiTe  notice,  there  being  no  evidence  of  actual 
notice  to  him  or  to  his  Janltress  as  to  the  grape^kins  thrown  upon  the  stain  after 
three  o'clock.    Marlnger  v.  Hill  (1911),  H»  App.  DIv.  720,  131  N.  Y.  Supp.  445. 

§  105.  SliAfti  and  oourls. — la  every  teDement  house  there  shall  be,  at 
the  bottom  of  every  shaft  and  inner  court,  a  door  giving  sufficient  access 
to  such  shaft  or  court  to  enable  it  to  be  properly  cleaned  out.  In  shafts 
or  courts  of  a  less  size  than  prescribed  in  section  fifty-eight,  subdivisions 
one  and  two,  of  this  chapter,  such  door  shall  be  fireproof  and  self-closing, 
l^vided,  that  where  there  is  already  a  window  or  door  in  a  tenement 
house,  giving  proper  access  to  such  shaft  or  court,  such  window  or  door 
shall  be  deemed  sufficient. 

■ovroe. — former  Tenement  House  Act  (L.  1001,  ch.  334)  |  106,  as  amended  by 
L.  im,  ch.  352;  L.  1903.  ch.  179. 

$  106.  Walls  of  court!  and  ahafti. — ^The  walls  of  all  yard  courts,  inner 
warts  and  shafts  unless  built  of  a  light  color  brick  or  stone  shall  be 
thoroughly  whitewashed  by  the  owner  or  shall  be  painted  a  light  color 
^y  him,  and  shall  be  so  maintained.  Such  whitewash  or  paint  shall  be 
renewed  whenever  necessary,  as  may  be  required  by  the  department  charged 
"^'th  the  enforcement  of  this  chapter. 

Source. — Fonner  Tenement  House  Act  (L.  1901,  ch.  334)   I  107,  as  amended  br 
^  l»03,  ch.  179. 

8   107.     Wall  paper. — No  wall  paper  shall  be  placed  upon  a  wall  or  ceiling 
any  tenement  house  unless  all  wall  paper  shall  be  first  removed  there- 
'^'tt  and  said  wall  and  ceiling  thoroughly  cleaned. 
(-^""■ce. — Former  Tenement  House  Act  (K  1901,  ch.  334)  I  108, 

§   108.     Eeoeptaclei  for  ashes,  garbage  and  leftue. — The  owner  of  every 
■^Oeujgjjj.  jioQgg  ghall  provide  for  said  building  proper  and  suitable  con- 
'^iences  or  receptacles  for  ashes,  rubbish,   garbage,   refuse   and   other 
^tter. 
**>%xxe.— Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  109. 

^  109.  Prohibited  usei. — No  tenement  house,  or  the  lot  or  premises 
yTtot  shall  be  used  for  a  lodging  house  or  stable,  or  for  the  storage  or 
^dling  of  rags-  No  tenement  house  or  any  part  thereof  or  the  lot  or 
premises  thereof  shall  be  used  for  the  purpose  of  prostitution  or  assigna- 
tion of  any  description.    No  horse,  cow,  calf,  swine,  sheep  or  goat  shall 
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I  109.  Sanitary  provlstoiiB.  L.  1909.  eh.  99. 

be  kept  in  a  tenement  house  or  on  the  same  lot  or  premises  thereof  ex- 
cept that,  outside  of  the  fire  limits,  not  more  than  two  horses  may  be  tept 
on  Buch  lot  or  premises,  provided  they  are  stabled  at  least  twenty  feet  dis- 
tant from  any  building  used  for  living  purposes,  and  that  such  stabling 
is  not  detrimental  to  health  in  the  opinion  of  the  department  charged  with 
the  enforcement  of  this  chapter.  In  ease  the  fire  limits  as  they  existed  on 
April  tenth,  nineteen  hundred  and  one,  are  extended,  an  existing  stable 
permitted  under  the  provisions  of  this  section  may  be  continued  in  accord- 
ance with  such  provisions.  (Amended  by  L.  1913,  ch.  598,  and  L.  1916, 
ch.  318.) 

Sovree. — Fonner  Tenement  House  Act  (L.  1901,  ch.  334  >  |  110,  as  amended  by 
L.  1903.  ch.  179. 

Beferenoe. — Llabllttj'  of  owner  for  permitting  unlawful  use  ot  premiBea  by 
tenant.  Real  Property  Law,  i  231. 

Conrtltntlonality  of  1813  amendment. — The  prOTlslon  that  "No  tenement  house 
or  any  part  thereof  or  the  lot  or  premlsee  thereof  shall  be  need  for  the  purpose 
of  prostitution  or  assignation  of  any  description."  Is  a  valid  act  of  legislation  In 
the  eierclse  of  the  police  power  of  the  state,  and  for  each  and  every  violation 
thereof  the  owner  of  the  tenement  house  Is  subject  to  the  penalty  of  fifty  dollars 
Imposed  by  section  124  of  the  statute,  to  be  recovered  In  a  dvU  action.  Tenement 
Honse  Department  v.  McDevltt  (1915),  215  N.  T.  ISO.  109  N.  B.  8S.  aSg.  (1914). 
166  App.  Dlv.  367.  160  N.  Y.  Supp.  ESS.  But  see  People  ez  rel.  Raymond  v.  Warden 
(1913),  S2  Misc.  E26,  143  N.  T.  Supp.  SIS. 

Validity  of  reitrlctton. — The  statate,  which  provides  that  no  tenement  house  or 
any  part  thereof  ahall  be  used  tor  the  purpose  of  prostitution,  and  In  case  of  a 
violation  of  said  statute  subjecting  the  owner  to  a  civil  penalty.  Is  a  valid  exarclse 
of  the  police  power  so  far  as  It  regulates  generally  the  ose  and  constmctioD  of 
tenement  houses  In  order,  however,  to  charge  a  person  with  responsibility  tor  the 
mere  commission  of  an  act  by  another,  not  his  agent.  It  must  be  within  reasonable 
possibility  that  he  could  have  prevented  the  same.  Tenement  Honse  Department 
V.  McDevltt  (1914).  SB  Mfsc.  429,  147  N.  Y,  Supp.  941,  affd.  (1914),  16E  App.  Div. 
367,  150  N.  Y.  Supp.  ESS,  afld.  (ISIG).  21E  N.  Y.  160.  109  N.  E.  SS. 

LlahUlty  of  owner  of  tenement  honie  for  nie  thereof  by  tenants  for  purposes  of 
prostitution. — Sectlona  109  and  124  of  the  Tenement  House  Law,  construed  with 
sections  150.  153  and  154  and  the  amendments  thereto  by  chapter  E9S  of  the  Laws 
of  1913.  indicate  that  the  Legislature  did  not  intend  to  inflict  a  penalty  upon  the 
owner  of  a  tenement  house  becanse  the  same  had  been  <ued  by  the  tenants  in 
violation  of  the  law  for  the  purpose  of  prostitution  where  such  violation  was 
without  his  knowledge  or  permission.  Sections  1G3  and  1G4  of  the  Tenement  Hoase 
Law  apply  to  a  proceeding  to  recover  a  penalty  tor  a  violation  of  section  109,  and 
require  some  evidence  ot  the  permission  of  the  owner  before  subjecting  him  to  the 
penalty  prescribed.  Hence,  where  In  an  action  brought  to  recover  a  penalty  under 
sections  109  and  124  of  said  act  against  the  owner  of  a  tenement  house  for  a  vio- 
lation of  the  act.  In  that  certain  tenants  had  used  their  apartments  for  the  purpose 
ot  prostitution.  It  appears  that  two  of  said  tenants  had  been  convicted  tor  this 
offense  but  evicted  by  the  owner  as  soon  as  she  received  notice  thereof,  and  that 
she  had  no  other  knowledge  of  any  Improper  use  of  the  apartments,  the  complaint 
should  be  dismissed.  Tenement  House  Department  v.  McDevttt  (1914).  IBS  App- 
Dlv.  367,  150  N.  Y,  Supp.  E83,  affd.  (1915).  216  N.  Y.  160,  108  N,  H.  88. 

Action  for  penalty;  liability  of  IcBiee;  proof.^Where.  in  an  action  to  recover  a 
penalty  from  the  lessee  ot  a  tenement  house  for  a  violation  ot  the  provision  ot  this 
section  that.  "No  tenement  house  or  any  part  thereof  or  the  lot  or  premises 
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thereat  (AoJI  be  uaed  tor  Uis  purpose  of  proBtltutlon  or  aBBlKnatlon  of  anr  de- 
KTiptloo,"  defendant's  liability  fa  predicated  on  section  124  of  said  act  which 
proTldea  that,  "The  oicner  of  any  tenement  house  or  part  thereof,  or  of  any 
building  or  atrncture  upon  the  same  lot  with  a  tenement  taouee,  or  of  the  laid  lot, 
where  any  violation  of  this  chapter  or  a  nnleance  exists,  and  any  pertoft  who  shall 
violate  or  aatUt  in  violating  any  provision  of  tttli  chapter,  or  any  notice  or  order 
of  the  department  charged  with  Its  enforcunent,  shall  also  jointly  and  severally 
for  each  such  violation  and  each  each  nuisance  he  subject  to  a  civil  penalty  of 
llfly  dollars,"  and  the  proof  Is  conclusive  that  neither  defendant  nor  the  janitor 
whom  he  employed  to  take  charge  of  the  premises  had  any  knowledge  or  Intima- 
tion that  they  were,  or  would  be,  so  used  In  violation  of  the  statute  until  after 
the  violation  had  hean  accidentally  discovered  by  the  police,  a  judgment  dismissing 
the  complaint  will  be  afBrmed.  Tenement  House  Department  t.  Whitney  (1914), 
S4  Mlac.  54,  14G  N.  T.  Supp.  1011. 
Seetlon  olted.— People  v.  Rankin  (1915),  92  Misc.  65,  166  N.  Y.  Supp.  86. 
§  110.  Janitor  or  Honaekeeper. — Whenever  there  shall  be  more  than 
ei^t  families  living  in  any  tenement  house,  in  which  the  owner  thereof 
does  not  reside,  there  shall  be  a  janitor,  housekeeper  or  some  other  re- 
sponsible person  who  shall  reside  in  said  house  and  have  charge  of  the 
same,  if  the  department  chained  with  the  enforcement  of  this  chapter 
shall  so  require. 
Sonrae.^Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  111,  as  amended  by 
§  111.  Overcrowding:. — No  room  in  any  tenement  house  shall  be  so  over- 
crowded that  there  shall  be  afforded  less  than  four  hundred  cubic  feet  of 
air  to  each  adult,  and  two  hundred  cubic  feet  of  air  to  each  child  under 
twelve  years  of  age  occupying  such  room. 

Sonne. — Pormer  Tenement  House  Act  (L.  1901,  ch.  334)   |  112,  as  amended  by 
I^  1902,  ch.  352. 


AETICLE  VI. 
XEainsEKEirTS  AKD  EEKEDIEB. 

Ssction  120.  Permit  to  commence  buildings. 

121.  Certificate  of  compliance. 

122.  Unlawful  occupation. 

123.  Enforcement. 

124.  Penalties  for  vlolatlotiB. 

126.  Violation  of  building  laws,  ordinances  and  regulations. 

126.  Procedure. 

127.  Uena. 

128.  Lie  pendens. 

s  ISO.  Permit  to  commence  building. — Before  the  construction  or  altera- 
**  of  a  tenement  house,  or  the  alteration  or  conversion  of  a  building  for 
"^  as  a  tenement  house,  is  commenced,  and  before  the  construction  or 
»teration  of  any  building  or  structure  on  the  same  lot  with  a  tenement 
^^"^^,  the  owner,  or  his  agent  or  architect,  shall  submit  to  the  depart- 
ment charged  with  the  enforcement  of  this  chapter  a  detailed  statement 
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in  writing,  verified  by  the  affidavit  of  the  person  making  the  same,  of  the 
specifications  for  the  construction  and  for  the  light  and  ventilation  of  such 
tenement  house  or  building,  upon  a  blank  or  form  to  be  furnished  by 
such  department,  and  also  a  full  and  complete  copy  of  the  plans  of  such 
work.  Such  statement  shall  give  in  full  the  name  and  residence,  by  street 
and  number,  of  the  owner  or  owners  of  such  tenement  house  or  build- 
ing. If  such  construction,  alteration  or  conversion  is  proposed  to  be  made 
by  any  other  person  than  the  owner  of  the  land  in  fee,  such  statement 
shall  contain  the  full  name  and  residence,  by  street  and  number,  not  only 
of  the  owner  of  the  land,  but  of  every  person  interested  in  such  tenement 
house,  either  as  owner,  lessee  or  in  any  representative  capacity.  Said 
afBdavit  shall  allege  that  said  specifications  and  plans  are  true  and  con- 
tain a  correct  description  of  such  tenement  house,  building,  structure,  lot 
and  proposed  work.  The  statements  and  affidavits  herein  provided  for 
may  be  made  by  the  owner,  or  the  person  who  proposes  to  make  the  con- 
struction, alteration  or  conversion,  or  by  his  agent  or  architect.  No  per- 
son, however,  shall  be  recognized  as  the  agent  or  the  owner,  unless  he  shall 
file  with  Uie  said  department  a  written  instrument,  signed  by  such  owner, 
designating  him  as  such  agent.  Any  false  swearing  in  a  material  point 
in  any  such  affidavit  shall  be  deemed  perjury.  Such  specifications,  plans 
and  statements  shall  be  filed  in  the  said  department  and  shall  be  deemed 
public  records,  but  no  such  specifications,  plans  or  statements  shall  be  re- 
moved from  said  department.  The  said  department  shall  cause  all  such 
plans  and  specifications  to  be  examined.  If  such  plans  and  specifications 
conform  to  the  provisions  of  this  chapter  and  to  the  building  ordinances 
and  regulations  they  shall  be  approved  by  such  department,  and  a  written 
certificate  to  that  effect  shall  be  issued  to  the  person  submitting  the  same. 
Nothing  contained  in  this  section  shall  prevent  the  department  charged 
with  the  enforcement  of  this  chapter  from  is.suing  a  permit  for  the  erec- 
tion of  the  cellar  walls  of  a  tenement  house,  provided  plans  have  been 
filed  in  the  said  department  for  the  erection  of  such  walls  and  have  been 
found  to  conform  to  law,  but  no  work  shall  be  done  above  the  first  tier 
of  beams  under  any  such  permit.  The  department  may,  from  time  to 
time,  approve  changes  in  any  plana  and  specifications  previously  approved 
by  it,  provided  the  plans  and  specifications  when  so  changed  shall  be  in 
conformity  with  law.  The  construction,  alteration  or  conversion  of  such 
tenement  house,  building  or  structure  or  any  part  thereof,  shall  not  be  com- 
menced until  the  filing  of  such  specifications,  plans  and  statements,  and 
the  approval  thereof,  as  above  provided.  The  construction,  alteration  or 
conversion  of  such  house,  building  or  structure,  shall  be  in  accordance 
with  such  approved  specifications  and  plans.  Any  permit  or  approval 
which  may  be  issued  by  the  department  charged  with  the  enforcement  of 
this  chapter  but  under  which  no  work  has  been  done  above  the  founda- 
tion walls  within  one  year  from  the  time  of  the  issuance  of  such  permit 
or  approval,  shall  expire  by  limitation.     Said  department  shall  have  power 
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to  revoke  or  cancel  aay  permit  or  approval  in  case  of  any  failure  or  neg- 
lect to  comply  with  any  of  the  provisions  of  this  chapter,  or  in  case  any 
false  statement  or  representation  is  made  in  any  specifications,  plans  or 
statements  submitted  or  filed  for  such  permit  or  approval.  (Amended  hy 
I.  1916,  ch.  319.) 

Sonne. — Former  Tenement  House  Act  (L.  1901,  ch.  334}  |  121,  as  amended  by 
L  1903,  cb.  179. 

Tbe  fallnre  of  a  landlord  to  file  ipeoUloatlona  of  alterattoa  and  to  have  the  same 
appTOTsd  pnnaant  to  tbls  section  Is  not  a  sofflcient  Kroond  tor  the  refusal  of  a 
rendee  to  take  the  title,  if  In  fact  tlie  alterations,  as  actnall?  made,  were  In 
tompliance  with  this  statnte.  Umberg  t.  Nelnken  (1908),  138  App.  Div.  1«S,  112 
N.  T.  Snpp.  618. 

5  121.  Certificate  of  oomplianoe. — ^No  building  hereafter  constructed  as 
or  altered  into  a  tenement  house  shall  be  occupied  in  whole  or  in  part  for 
hnioan  habitation  until  the  issuance  of  a  certificate  by  the  department 
aforesaid  that  said  building  conforms  in  all  respects  to  the  requirements 
of  this  chapter.  Such  certificate  shall  be  issued  within  ten  days  after 
written  application  therefor,  if  said  building  at  the  date  of  such  applica- 
tion  sbsU  be  entitled  thereto.  Such  a  certificate,  or  the  record  in  the 
department  aforesaid  that  such  a  certificate  has  been  issued  or  a  state- 
ment signed  by  the  head  of  such  department  that  such  a  certificate  has 
been  issued,  may  be  relied  upon  by  every  person  who  in  good  faith  purchases 
ft  tenement  house  or  who  in  good  faith  lends  money  upon  the  security 
of  mortgage  covering  a  tenement  house.  Whenever  any  person  has  so 
relied  upon  such  certificate,  no  claim  that  such  tenement  house  does  not 
conform  in  all  respects  to  the  provisions  of  this  chapter  shall  be  made 
against  such  person  or  against  the  interest  of  such  person  in  a  tenement 
house  to  which  such  a  certificate  applies  or  concerning  which  such  a  state- 
ment has  been  issued.     {Thus  amended  by  L.  1909,  ch.  354.) 

Bonree.— Former  Tenement  House  Act  (L.  1901,  cb.  334)  |  122. 

Eztlnrnliliment  of  lien  of  unpaid  Jndfinent  for  violation. — Wbere  tbe  relator  held 
a  mortgage  upon  the  premises  and  thereafter  the  city  of  New  York  recovered  a 
Judgment  for  permitting  the  premises  to  be  occupied  as  a  tenement  bouse  without 
liavlnB  obtained  a  certificate,  and  thereafter  the  relator  foreclosed,  purchasing  the 
premises  blmsalt  upon  the  foreclosure  sale,  he  is  not  entitled  to  a  writ  ol  man- 
damns  to  compel  the  cancellation  of  the  public  record  of  the  violations.  The  city 
having  been  made  a  party  to  the  foreclosure  action,  the  Judgment  recovered  In  such 
action  extinguished  any  lien  which  the  city  bad  upon  the  premises  by  reason  of 
the  Judgment  for  the  violation  of  the  statnte.  People  ex  rel.  Oordon  v.  Bntler 
(1909),  136  App.  Div.  222,  120  N.  7.  Snpp,  302. 

§  122.  Unlawful  oooapation. — If  any  building  hereafter  constructed  as 
or  altered  into  a  tenement  house  be  occupied  in  whole  or  in  part  for  human 
habitation  in  violation  of  the  last  section,  during  such  unlawful  occupation 
any  bond  or  note  secured  by  a  mortgage  upon  said  building,  or  the  lot 
apon  which  it  stands,  may  be  declared  due  at  the  option  of  the  mort- 
gagee. No  rent  shall  be  recoverable  by  the  owner  or  lessee  of  such  premises 
for  said  period,  and  no  action  or  special  proceeding  shall  be  maintained 
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therefor,  or  for  possession  of  said  premises  for  noa-psyment  of  such  rent. 
The  department  of  water  supply  shall  not  permit  water  to  be  furnished 
in  any  such  tenement  house,  and  said  premises' shall  he  deemed  unftt 
for  human  habitation,  and  the  department  of  health  shall  cause  them  to 
be  vacated  accordingly.  Provided,  however,  that  any  tenement  house 
erected  after  April  tenth,  nineteen  hundred  and  one,  and  which  has  been 
occupied  for  human  habitation  for  two  years  immediately  preceding  the 
first  day  of  January,  nineteen  hundred  and  nine,  in  which  no  changes  or 
alterations  have  been  made  except  in  compliance  with  this  chapter,  shall 
be  permitted  to  be  occupied  in  the  same  manner  as  if  a  certificate  had 
been  issued  that  such  tenement  house  conforms  in  all  respecta  to  the  re- 
quirements of  this  chapter,  unless  an  action  or  proceeding  to  require  it 
to  be  vacated  shall  have  been  brought  within  six  months  after  the  passage 
of  this  act.     (T'Aus  amended  by  L.  1909,  ch.  354.) 

Bonroe.— Former  Tenement  House  Act  (L.  1901,  cb.  334)  1  123. 

The  Intent  of  tliU  leotlon  of  tbe  Tenement  House  Law,  as  amended  In  1909,  Is 
to  take  out  of  the  operation  of  the  statute  tenement  tiouaes  constructed  after  the 
enactment  of  the  original  statute  In  1801,  where  there  has  been  a  human  occu- 
pation for  two  years  preceding  the  amendment,  and  no  action  has  been  tahen  to 
enforce  the  statute  within  six  months  after  the  amendment.  Hence,  a  peraon  who 
has  been  in  the  possession  of  a  tenement  bouse  since  190S,  and  has  recelTed  the 
rents  and  beneflta  therefrom,  la  not  entitled  in  1910  to  have  her  deed  canceled 
and  the  purchase  money  repaid  upon  the  ground  that  the  vendor  falsely  repre- 
sented to  her  that  tbe  building  complied  with  the  Tenement  House  Law  Mackmull 
V.  Brandlein  (1912),  I&S  App.  Dtv.  733,  137  N.  T.  Snpp.  S07. 

§  123.  Enforcement. — 1.  Except  as  herein  otherwise  provided,  the  pro- 
visions of  this  chapter  shall  be  enforced  by  the  department  of  any  city  to 
which  this  chapter  applies,  which  is  now  charged  with  the  enforcement  of 
laws,  ordinances  and  regulations  relating  to  similar  subject  matter  in  tene- 
ment bouses. 

2.  Nothing  in  this  chapter  shall  be  construed  to  abrogate  or  impair  the 
powers  of  the  department  of  health,  the  department  of  buildings,  or  of  the 
courts,  to  enforce  any  provisions  of  the  charter  or  building  ordinances  and 
regulations,  not  inconsistent  with  this  chapter,  or  to  prevent  or  punish  vio- 
lations thereof. 

Sonrce. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  ||  124,  126. 

Application. — This  section  has  no  reference  to  water  rente,  either  what  shall 
be  charged  or  when  the  same  become  a  lien.  Mandel  v.  Weschler  (1908),  12S  App. 
Div.  BOB,  B07,  112  N.  V.  Supp  813,  aftd.  (1910),  198  N.  Y.  518,  92  N.  E.  1091. 

§  124.  Pcnaltiei  for  vioUtions. — Every  person  who  shall  violate  or  assist 
in  the  violation  of  any  provision  of  this  chapter  shall  be  guilty  of  a  mis- 
demeanor punishable  by  imprisonment  for  ten  days  for  each  and  every 
day  that  such  violation  shall  continue,  or  by  a  fine  of  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars  if  the  offense  be  not  wilful,  or 
of  two  hundred  and  fifty  dollars  if  the  offense  be  wilful,  and  in  every 
case  of  ten  dollars  for  each  day  after  the  first  that  such  violation  shall 
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continue,  or  by  both  such  fine  and  imprisonment  in  the  discretion  of  the 
conrt;  provided,  that  the  punishment  for  a  violation  of  section  one  hun- 
dred and  forty  of  this  chapter  shall  be  a  fine  of  fifty  dollars;  and  pro- 
vided further,  that  the  penalty  for  incumbrance  of  a  fire-escape  by  an  oc- 
cupant of  the  tenement  house  ahall  be  a  fine  of  two  dollars.  The  owner 
of  any  tenement  house  or  part  thereof,  or  of  any  building  or  structure 
npoQ  the  same  lot  with  a  tenement  house,  or  of  the  said  lot,  where  any 
violation  of  this  chapter  or  a  nuisance  exists,  and  any  person  who  shall 
violate  or  assist  in  violating  any  provision  of  this  chapter,  or  any  notice 
or  order  of  the  department  charged  with  its  enforcement,  shall  also  jointly 
and  severally  for  each  such  violation  and  each  such  nuisance  be  sub- 
ject to  a  civil  penalty  of  fifty  dollars.  Such  persons  shall  also  be  liable 
for  all  costs,  expenses  and  disbursements  paid  or  incurred  by  said  depart- 
ment, by  any  of  the  officers  thereof  or  by  any  agent,  employee  or  con- 
tractor of  the  same,  in  the  removal  of  any  such  nuisance  or  violation. 
Any  person  who  having  been  served  with  a  notice  or  order  to  remove  any 
snch  nuisance  or  violation,  shall  fail  to  comply  with  said  notice  or  order 
within  five  days  after  such  service,  or  shall  continue  to  violate  any  pro- 
vision or  requirement  of  this  chapter  in  the  respect  named  in  said  notice 
or  order,  shall  also  be  subject  to  a  civil  penalty  of  two  hundred  and  fifty 
dollirs.  For  the  recovery  of  any  such  penalties,  costs,  expenses  or  dis- 
borgements,  an  action  may  be  brought  in  any  court  of  civil  jurisdiction  in 
said  cities.  In  case  the  notice  required  by  section  one  hundred  and  forty 
of  this  chapter  is  not  filed,  or  in  case  the  owner,  lessee  or  other  person 
having  control  of  such  tenement  house  does  not  reside  within  the  state, 
or  cannot  after  diligent  effort  be  served  with  process  therein,  the  existence 
of  a  nuisance  or  of  any  violation  of  this  chapter,  or  of  any  violation  of 
an  order  or  a  notice  made  by  said  department,  in  said  tenement  house  or 
on  the  lot  on  which  it  is  situated,  shall  subject  said  tenement  house  and 
lot  to  a  penalty  of  two  hundred  and  fifty  dollars.  Said  penalty  shall  be  a 
lien  upon  said  house  and  lot.     {Amended  by  L.  1916,  ch.  319.) 

Sonroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  f  126,  as  amended  bj 
L  1903,  cb.  179. 

ttnoA  liable. — A  tenement  bouM  In  New  York  city  was  In  the  posBeeslos  of  a 
lessee  imder  a  twenty^one  year  lease.  Said  lessee  covenanted  to  eiecnte  all  orders 
ot  the  board  ol  health,  and  was  In  possession  when  an  order  was  made  requiring 
the  building  to  be  whitewashed,  the  walls  newly  papered,  the  yard  disinfected,  sinks 
flnthed,  and  that  separate  receptacles  for  ashes  and  garbage  be  provided.  Held, 
tbat  the  owner  under  such  clrcanutancee  was  not  liable  for  the  statutory  penalty 
lor  UHwn  to  comply.  Dept.  of  Health  v.  Wendell  (1900),  33  Misc.  100,  67  N.  T. 
Sdpp.  lit.  affd.  (1901),  62  App.  DlT.  618,  71  N.  T.  Snpp.  1136. 

VcBalty;  liability  for. — ^The  owner  of  a  tenement-bouse  In  New  Tork  city  filed 
plans  for  alterations  to  convert  It  Into  a  manufacturing  plant  After  extensive 
alterations  which  wonld  not  have  been  permitted  had  the  plans  been  for  a  tene- 
ment house,  be  filed  another  set  of  plans  to  adapt  the  property,  as  thus  altered, 
to  tenauent-honse  purposes.  The  Tenement  House  Department  served  a  notice 
ol  violation  as  required  herein,  alleging  that  alterations  were  made  without  plans 
flled  and  approved  as  required  by  law,  and  nothing  was  done  by  the  owner  to 
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remove  tbe  Tlolatlon.  HeUl,  Utat  a  jndgment  ehoDld  be  gruited  against  satd 
owner  for  the  statutory  penalty  Imposed  tor  such  Tlolation.  Tenement  House 
Dept.  r.  Newland  R.  A  C.  Co.  (1907),  56  Misc.  636,  107  N.  T.  Supp.  723. 

The  penalty  Imposed  by  the  statute  Is  recoverable  without  reference  to  the  knowl- 
edge or  negligence  of  the  owner,  but  the  owner  is  not  liable  for  tbe  penalty  because 
of  a  single  act  of  vice,  undiscovered  and  undiscoverable  either  by  bim  or  his  agent. 
There  must  be  a  condition  ot  permanence  sufflcient  to  constitute  a  use  of  the  prem- 
ises for  the  prohibited  acts,  and  proof  of  acta  of  vice  on  a  single  day  by  two 
female  occupants  of  a  tenement  bouse,  followed  at  ouce  by  their  eviction,  Is  not 
Bufflclent  in  Itself  to  sbow  that  tbe  building  has  been  used  for  prostitution  within 
the  meaning  of  the  statute.  Tenement  House  Department  v.  McDevltt  (1915),  215 
N.  T.  160,  109  N.  E.  88.  aifg.  (1914),  1«5  App.  DIv.  367,  150  N.  Y.  Supp.  683. 

Proof  required. — In  order  to  recover  a  penalty  under  this  section  for  a  violation 
of  section  120,  wbicb  provides:  "The  construction,  alteration  or  conversion  ot  sacb 
house,  building  or  structure  sball  be  In  accordance  with  such  approved  speclflca- 
tions  and  plans,"  plalntitt  must  prove  that  after  the  plans  were  Bled  and  approved 
alterations  were  made  but  not  tn  conformity  with  the  plans,  and  In  the  absence 
of  proof  that  either  or  both  ot  two  sets  of  plans  received  in  evidence  were  ever 
approved,  or  a  permit  Issued  thereunder,  or  that  work  had  been  done  after  the 
filing  of  tbe  plane,  defmdant's  motion  for  a  dismissal  of  tbe  complaint  at  the  close 
of  plaintifTfl  case  should  have  been  granted.  Tenement  House  Department  v. 
Wbitelaw  (1916),  93  Misc.  613,  157  N.  Y.  Supp.  277. 

Foim  of  order. — Tbe  act  does  not  provide  for  tbe  form  of  the  order,  or  the  man- 
ner In  which  it  shall  be  signed.  It  requires  merely  that  it  shall  be  a  "notice  or 
order  of  the  department."  The  order  Is  none  the  less  the  order  of  the  department 
because  It  bears  a  facsimile  of  the  signature  of  the  proper  oSlclal  Instead  of  an 
original  signature.  Tenement  House  Dept.  v.  Well  (1912),  76  Misc.  273,  276,  134 
N.  T.  Supp.  1062. 

Section  olted.— People  v.  Rankin  (1915),  S2  Misc.  65,  166  N.  T.  Supp.  86. 

§  126.  Violation  of  building  lawB,  ordinances  and  r^fnlationi. — Any 
owner,  agent,  architect,  builder,  contractor,  sub-contraetor  or  foreman 
who  shall,  in  the  construction  or  alteration  of  any  building  intended  to 
be  used  as  a  tenement  house,  knowingly  violate  any  of  the  proviuons  of 
the  building  laws,  ordinances  or  regulations  shall  be  guilty  of  a  misde- 
meanor. 

fleuroe. — Former  Tenement  House  Act  (L.  1901,  ch.  33*)  |  127. 

§  126.  FiocednTe. — Except  as  herein  otherwise  specified,  the  procedure 
for  the  prevention  of  violations  of  this  chapter,  or  for  the  vacation  of 
premises  unlawfully  occupied,  or  for  other  abatement  of  nuisance  in  con- 
nection with  a  tenement  house,  shall  be  as  set  forth  in  charter  and  ordi- 
nances. In  case  any  tenement  house,  building  or  structure  or  any  part 
thereof  is  constructed,  altered,  converted  or  maintained  in  Tiolation  of 
any  provision  of  this  chapter  or  of  any  order  or  notice  of  the  department 
charged  with  its  enforcement,  or  in  case  a  nuisance  exists  in  any  such 
tenement  house,  building  or  structure  or  upon  the  lot  on  which  it  is  situ- 
ated, said  department  may  institute  any  appropriate  action  or  proceeding 
to  prevent  such  unlawful  construction,  alteration,  conversion  or  mainte- 
nance, to  restrain,  correct  or  abate  such  violation  or  nuisance,  to  prevent 
the  occupation  of  said  tenement  house,  building  or  structure,  or  to  pre- 


d  by  Google 


TENEMENT  HOUSE  LAW. 


L.l}09,cli.99.  Requirements  and  remedies.  f|  127,128. 

vent  sny  illegal  act,  conduct  or  business  in  or  about  such  tenement  house 
w  lot  In  any  such  action  or  proceeding  said  department  may,  by  affi- 
davit setting  forth  Uie  facts,  apply  to  the  supreme  court,  or  to  any  jostice 
thereof,  for  an  order  granting  the  relief  for  which  said  action  or  proceed- 
ing is  brought,  or  for  an  order  enjoining  all  persons  from  doing  or  per- 
mitting to  be  done  any  wort  in  or  about  such  tenement  house,  building, 
structure  or  lot,  or  from  occupying  or  using  the  same  for  any  purpose, 
antil  the  entry  of  final  judgment  or  order.  In  case  any  notice  or  order 
iasned  by  said  department  is  not  complied  with,  said  department  may 
apply  to  the  supreme  court,  or  to  any  justice  thereof,  for  an  order  author- 
izing said  department  to  execute  and  carry  out  the  provisions  of  said  no- 
tice or  order,  to  remove  any  violation  specified  in  said  notice  or  order,  or 
to  abate  any  nuisance  in  or  about  such  tenement  house,  building  or  struc- 
ture, or  the  lot  upon  which  it  is  situated.  The  court,  or  any  justice 
thereof,  is  hereby  authorized  to  make  any  order  specified  in  this  section. 
In  no  case  shall  the  said  department  or  any  officer  thereof  or  the  city  be! 
liable  for  costs  in  any  action  or  proceeding  that  may  be  commenced  in 
pursuance  of  this  chapter.  In  an  action  to  establish  a  lien  under  this 
chapter,  the  procedure  shall  be  as  set  forth  in  sections  one  hundred  and 
forty-three  and  one  hundred  and  fifty-five  to  one  hundred  and  sixty  of 
this  chapter.  The  judgment  in  any  such  action  may  provide  for  the 
sale  of  said  property,  and  for  such  other  remedies  to  secure  the  enforce- 
ment thereof  as  the  court  may  deem  proper. 

Bonroe, — Former  Tenement  House  Act  (L.  1901,  cb.  334)  |  128,  as  amended  b7 
L.  1903,  ch.  179. 

5  127.  Lieni. — Every  fine  imposed  by  judgment  Under  section  one 
hundred  and  twenty-four  of  this  chapter  upon  a  tenement  house  owner 
shall  be  a  lien  upon  the  house  in  relation  to  which  the  fine  is  imposed 
from  the  time  of  the  filing  of  a  certified  copy  of  said  judgment  in  the 
office  of  the  clerk  of  the  county  in  which  said  tenement  house  is  situated, 
subject  only  to  taxes,  assessments  and  water  rates  and  to  such  mortgage 
and  mechanics'  liens  as  may  exist  thereon  prior  to  such  filing;  and  it 
shall  be  the  duty  of  the  department  of  health  upon  the  entry  of  said  judg- 
ment, to  forthwith  file  the  copy  as  aforesaid,  and  such  copy,  upon  such 
filing,  shall  be  forthwith  indexed  by  the  clerk  in  the  index  of  mechanics' 
liens. 
S«u«^— Former  Tenement  Uonse  Act  <L.  1901,  ch.  334)   |  129. 

§  128.  Lis  pendens. — In  any  action  or  proceeding  instituted  by  the  de- 
partment charged  with  the  enforcement  of  this  chapter,  the  plaintiff  or 
petitioner  may  file  in  Hxe  county  clerk's  office  of  the  county  where  the 
property  affected  by  such  action  or  proceeding  is  situated,  a  notice  of  the 
pendency  of  such  action  or  proceeding.  Said  notice  may  be  filed  at  the 
time  of  t^e  commencement  of  the  action  or  proceeding,  or  at  any  time 
afterwards  before  final  judgment  or  order,  or  at  any  time  after  the  serv- 
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ice  of  any  notice  or  order  issued  by  said  department.  Such  notice  shall 
have  the  same  force  and  effect  as  the  notice  of  pendency  of  action  pro- 
vided for  in  the  code  of  civil  procedure.  Each  county  clerk  with  whom 
such  notice  is  filed  ahall  record  it,  and  shall  index  it  to  the  name  of  each 
person  specified  in  a  direction  subscribed  by  the  corporation  counsel. 
Any  such  notice  may  be  vacated  upon  the  order  of  a  judge  or  justice  of 
the  court  in  which  such  action  or  proceeding  was  instituted  or  is  pending, 
or  upon  the  consent  in  writing  of  the  corporation  counsel.  The  clerk  of 
the  county  where  such  notice  is  filed  ia  hereby  directed  to  mark  such  no- 
tice and  any  record  or  docket  thereof  as  canceled  of  record,  upon  the 
presentation  and  filing  of  such  consent  or  of  a  certified  copy  of  such  or- 
der, 

Sonree.— Former  Tenement  Honae  Act  (L.  1901,  eh.  334}  |  130,  as  added  by 
L.  1903,  ch.  179. 

A  111  pendeni  la  not  an  encumbrance  wbere  the  complaint  Is  not  Died  wltb  It  sa 
reanlred  by  the  code.  Woodenbury  v.  Spter  (1907),  122  App.  Dlv,  396,  10<  N.  Y. 
Snpp.  S17. 

ARTICLE  VII. 
BBOISTET  OF  HAICSB  AlTD  BEKTICS  OP  PA7EE8. 

Section  140.  Registry  of  owner's  name. 

141.  Raglstrr  of  agent's  name. 

142.  Service  of  notices  and  orders. 

143.  Service  of  summons. 

144.  Indexing  names. 

§  140.  Segiatry  of  owner**  name. — Every  owner  of  a  tenement  house 
and  every  lessee  of  the  whole  house,  or  other  person  having  control  of  a 
tenement  house,  shall  file  in  the  department  charged  with  the  enforcement 
of  this  chapter,  a  notice  containing  his  name  and  address  and  also  a  de- 
scription of  the  property,  by  street  number  or  otherwise,  as  the  case  may 
be,  in  such  manner  as  will  enable  the  department  chafed  with  the  en- 
forcement of  this  chapter  easily  to  find  the  same ;  and  also  the  number  of 
apartments  in  each  house,  the  number  of  rooms  in  each  apartment,  and 
the  number  of  families  occupying  the  apartments.  In  case  of  a  transfer 
of  any  tenement  house,  it  shall  be  the  duty  of  the  grantee  of  said  tenement 
house  to  file  in  the  department  charged  with  the  enforcement  of  this  chapter 
a  notice  of  such  transfer,  stating  the  name  of  the  grantee,  within  thirty 
days  after  such  transfer.  In  case  of  the  devolution  of  said  property  by 
will,  it  shall  be  the  duty  of  the  executor  and  the  devisee,  if  more  than 
twenty-one  years  of  age,  and  in  ease  of  the  devolution  of  such  property  by 
inheritance  without  a  will,  it  shall  be  the  duty  of  the  heirs,  or  in  case 
all  of  the  heirs  are  under  age,  it  shall  be  the  duty  of  the  guardians  of  such 
heirs,  and  in  case  said  heirs  have  no  guardians,  it  shall  be  the  duty  of  the 
administrator  of  the  deceased  owner  of  said  property  to  61e  in  said  de- 
partment a  notice,  stating  the  death  of  the  deceased  owner,  and  the  names 
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of  those  who  have  succeeded  to  hia  interest  in  said  property,  within  thirty 
days  after  the  death  of  the  decedent,  in  case  he  died  intestate,  and  within 
thirty  days  after  the  probate  of  hia  will,  if  he  died  testate.  (Amended  by, 
L.  1913,  eh.  598.) 

Sonne. — Former  Tenement  House  Act  (L.  1901,  eh.  334)  1  131,  as  amended  by 
h.  1»03,  ch.  179. 

UiolMdleiiee  of  notloe  or  orderi  action  for  penalty;  lerrlee  ot  notice;  erldenoe. — 
Where  plaintiff  elects  to  sue  to  recorer  tbe  fZGO  penalty  for  a  Tlolatlon  of  tbo 
Tenement  House  Iaw  In  disobeying  a  notice  or  order  ot  tbe  tenement  honse  de- 
Iiutment  of  the  city  of  New  York,  It  mttet  prove  not  only  tbe  alleged  Tlolatlon  but 
Ck  that  the  notice  or  order  was  served  as  required  by  section  142  of  said  law 
wi  that  tke  alleged  violation  of  tbe  notice  or  order  continued  tbereafter.  An 
order  ot  said  tenement  house  department,  respecting  alleged  violations  of  law 
upon  which  was  a  facsimile  ot  tbe  signature  of  tbe  proper  offlclal  ot  the  depart- 
Dunt  made  with  a  rubber  stamp,  la  suffldent  In  tbe  absence  ot  proof  tending  to 
ahmr  that  It  was  not  the  order  ot  said  department.  Tbe  duty  of  the  owners  ot  a 
teoement  house  In  the  city  of  New  York  to  comply  wltb  the  lawful  orders  ot  the 
'wemant  house  department  la  a  personal  one  which  cannot  be  delegated,  and  In 
u  utlon  against  such  an  owner  for  an  alleged  violation  ot  said  law  he  cannot 
'rold  liability  on  proof  tbat  he  bad  leased  the  premises  and  since  then  bad  not 
^**'i  In  possession  ot  the  property.  Tenement  House  Department  v.  Well  (1912), 
'<  Misc.  273,  134  N.  T.  Supp.  1062. 

J  141.    Kegistry  of  agent'i  name. — Every  owner,  agent  or  lessee  of  a 
^^'^tnent  house  may  file  in  the  department  ot  health  a  notice  containing 
?  *ame  and  address  of  an  i^nt  of  such  house,  for  the  purpose  of  re- 
wV\ng  service  of  process,  and  also  a  description  of  the  property  by  street 
jWlTttber  or  otherwise,  as  the  case  may  he,  in  such  manner  as  will  enable  the 
department  of  health  easily  to  find  the  same.    The  name  of  the  owner  or 
lessee  may  be  filed  as  agent  for  this  purpose. 
Source. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  132. 
§  142.     Service  of  notioea  and  orders. — Every  notice  or  order  in  relation 
to  a  tenement  house  shall  be  served  five  days  before  the  time  for  doing  the 
thing  in  relation  to  which  it  shall  have  been  issued.     The  posting  of  a  copy 
of  snch  notice  or  order  in  a  conspicuous  place  in  the  tenement  house,  to- 
gether with  the  mailing  of  a  copy  thereof,  on  the  same  day  that  it  is  posted, 
to  each  person,  if  any,  whose  name  has  been  filed  with  the  department  of 
health  in  accordance  with  the  provisions  of  sections  one  hundred  and  forty 
and  one  hundred  and  forty-one  of  this  chapter,  at  his  address  as  therewith 
filed,  shall  be  sufficient  service  thereof. 
Baaroe.— Former  Tenement  House  Act  (U  1901,  cb.  334)  f  133. 
hnalty  tor  violation  of  notlee  or  order. — In  order  to  recover  the  |254  pea&lty  tor 
a  violation  ot  this  section  In  disobeying  a  notice  or  order  of  the  teuMuent  house 
department,  the  following  must  be  proved;  first,  tbe  alleged  violation;  second,  that 
the  notice  or  order  was  served  as  required  by  this  section;  and  third,  that  the 
alleged  violation  ot  the  notice  or  order  continued  therefdter.    Tenement  House 
Dept  v.  Weil  (1912),  76  Misc.  27S,  134  N.  T.  Supp.  10S3. 

§  143,  Service  of  ■nnunoas. — In  any  action  brought  by  any  city  depart- 
ment in  relation  to  a  tenement  house  for  injunction,  vacation  of  tJie  prem- 
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ises  or  other  abatement  of  nuisance,  or  to  establisti  a  lien  thereon,  it  shall 
be  sufficient  service  of  the  summons  to  serve  the  same  as  notices  and  orders 
are  served  under  the  provisions  of  the  last  section;  provided,  that  if  the 
address  of  any  agent  whose  name  and  address  have  been  filed  in  accordance 
with  the  provisions  of  section  one  hundred  and  forty-one  of  this  chapter  is 
in  the  city  in  which  the  tenement  house  is  situated,  then  a  copy  of  the 
summons  shall  also  be  delivered  at  such  address  to  a  person  of  proper  age, 
if  upon  reasonable  application  admittance  can  be  obtained  and  such  per- 
son found ;  and  provided  also,  that  personal  service  of  the  summons  upon 
the  owner  of  such  tenement  house  shall  be  sufficient  service  thereof  upon 

Sonroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  134. 

§  144.  Indexing  names. — The  names  and  addresses  filed  in  accordance 
with  sections  one  hundred  and  forty  and  one  hundred  and  forty-one  shall 
be  indexed  under  direction  of  the  registrar  of  records  of  the  department  of 
health,  in  such  a  manner  that  all  of  those  filed  in  relation  to  each  tenement 
house  shall  be  together,  and  readily  ascertainable.  The  board  of  health 
shall  provide  the  registrar  with  the  necessary  books  and  clerical  assistance 
for  that  purpose,  and  the  expense  thereof  shall  be  paid  by  the  city.  Said 
indexes  shall  be  public  records,  open  to  public  inspection  during  business 
hours. 

Source.— Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  135. 

ARTICLE  VIII. 
pRoaTrrvTiOH  ni  tenement  hoitsbs. 


162.  PermUalon  of  leasee. 

163.  Permlulon  of  owner. 

164.  Rules  of  evidence. 

166.  Title  of  action  and  parties. 

166.  Jurisdiction  and  procednre. 

167.  Judgment 

168.  Sale  of  property. 

169.  Recelveralilp. 

160.  Cancellation  of  notice  of  pendency  of  action. 

§  150.     Vagrancy. — A  person  who : 

1.  Solicits  another  to  enter  a  house  of  prostitution  or  a  room  in  a  tene- 
ment house  or  any  part  thereof  for  the  purpose  of  prostitution ;  or, 

2.  Indecently  expose  the  private  person  for  the  purpose  of  prostitution 
or  other  indecency ;  or, 

3.  Commits  prostitution  in  a  tenement  house  or  any  part  thereof ;  or, 
i.    Ejiowingly  resides  in  a  house  of  prostitution,  or  assignation  or  ill- 
fame  of  any  deseriptitm  in  a  tenement  house ;  or 


d  by  Google 


TENEMENT  HOUSE  LAW. 


L.]M3,cli.99.  Proetltntlon  In  tenement  houees.  g  ISO. 

5.  Keeps  or  maintainB  a  house  of  prostitution,  assignation  or  ill-fame  of 
any  deseriptioo  in  a  tenement  house,  shall  be  deemed  to  be  a  vagrant,  and 
upon  conviction  thereof  shall  be  committed  to  the  county  jail  for  a  term  not 
exceeding  six  months  from  the  date  of  commitment,  or,  if  the  person  con- 
victed is  a  female  she  may  be  placed  upon  probation  except  in  the  foUowii^ 
cases:  (a)  when  the  offense  was  that  of  keeping  or  maintaining  a  house  of 
prostitution,  assignation  or  ill-fame  in  a  tenement  house,  or  (b)  when  the 
female  has  been  convicted  previously  of  any  offense  or  crime.  The  pro- 
cedure in  such  case  shall  be  the  same  as  that  provided  by  law  for  other  cases 
of  vagrancy.     {Amended  hy  L.  1913,  ch.  598,  and  L.  1915,  ch.  286.) 

SoBTce.— Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  141,  as  amended  by 
^  1907,  ch.  681. 

BeferenoM. — ^Effect  ot  Penal  Law  on  statutes  relating  to  vagnincjr,  Penal  Law, 
I  N.  Keeping  house  of  prostitution  a  crime,  Id.  |  1146.  OffenseB  against  public 
dKeac7,  Id.  {  1630;  punishment  of  act.  Id.  |  430;  Indecent  exposure  ol  person,  Id.  | 
1140.    other  acU  deemed  Indecent  and  punishable  as  such,  Id.  j|  1141-1145. 

'^mtvtlonality  ot  1913  amendment — L.  1913,  ch.  69S.  amending  this  section  Is 

^"etltttUonal.    People  v.  McDevltt  (1916).  216  N.  T.  160,  109  N.  B.  88.    Contrary 

o^  In  People  ex  rel.  Raymond  v.  Warden  (1913),  82  Misc.  626,  630,  143  N.  Y. 

%p.  912. 

tbt  amendment  of  191S,  to  this  section  does  not  repeal  by  Implication  section 

gg  (S)    ot  chapter  666  of  the  Laws  of  1910  known  as  the  inferior  Criminal  Courts 

j^ct.  a«  amended  by  Laws  ot  1912,  chap.  460;  Laws  of  1913,  chap.  373,  and  Laws 

at  lftl4.  cbap.  464.    People  ex  rel.  Brady  v.  Maher  (1916),  92  Misc.  60,  155  N.  T. 

S^PP.  279. 

Tlolation. — A  woman  violates  the  provisions  ot  this  section  It  she  commits 
'*™"tltntIon  In  her  apartment  In  a  tenement  house  In  a  city  of  the  Brat  claea. 
*  Commitment  by  a  magistrate  when  he  has  found  the  tact  ot  prostitution  will 
•"•t  be  rerlewed  by  a  writ  of  habeas  corpus  and  certiorari,  where  he  has  Juriadic- 
^°u  anti  authority  to  Impose  the  sentence.  People  ex  rel.  Elaen  v.  Flynn  (1902), 
"  MUc.  90.  74  N.  Y.  Supp.  740. 

^'Ebts  of  person  oonvloted  under  this  section  are  the  same  as  those  provided 
^  law  tor  other  cases  of  vagrancy,  and  such  person  Is  entitled  to  the  benefits  ot 
*<tIon8  707-710  ot  the  New  York  Charter  relating  to  discharge  from  Imprlson- 
"ent  of  vE«ranU.  People  ex  rel.  Horowitz  v.  Coggey  (1909).  131  App.  DIv,  20, 
115  N.  T.  Supp.  836. 

^er  tor  dlceliarg'e;  duty  of  oommliBloner  of  oorreotlan,  Hew  York  city. — Where  a 
^"'■on  haa  been  committed  to  the  workhouse  upon  a  conviction  under  this  section. 
It  ts  the  duty  of  the  commissioner  of  correctlone  of  the  city  of  New  York,  to  make 
^  Vrltten  order  specifying  the  date  at  which  such  person  shall  be  discharged,  and 
Qp<m  his  failure  to  do  so,  he  may  be  compelled  to  make  such  order  by  mandamus, 
l^le  ex  rel.  Luksgus  v.  Barry  (1909),  82  Misc.  33,  115  N.  T.  Supp.  104. 

^lenae  of  violation. — On  a  charge  of  keeping  and  maintaining  a  house  ot 
P^Mtltntlon  in  violation  ot  this  section  statements  of  the  Inmates  made  In  the 
aliteiiee  of  defendant  are  admissible,  not  as  tending  to  establish  defendant's 
knowledge  of  the  disorderly  character  of  the  house  but  as  tending  to  prove  It  was, 
u  a  matter  of  fact,  a  house  of  prostitution.  Statements  of  a  codefendant.  an 
employee  of  defendant,  made  In  her  presence  and  in  the  presence  of  the  police 
oOnr  who  made  the  arrest,  making  a  direct  accusation  against  defendant,  are 
admlulble  though  she  remained  silent.  Eivldence  as  to  whether  the  premises 
were  being  conducted  as  a  disorderly  house  to  the  knowledge  of  defendant  con- 
Voi.  VIII— 30 
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slderad,  and  held  to  present  a  question  of  fsct  and  that  the  determination  o£ 
the  maKtstntte  thereon  In  conrlctlng  defendant  was  not  agatnst  the  weight  of 
evidence.    People  r.  Claffy  (1916).  95  Misc.  400,  N.  T.  Svpp. 

Evidence;  good  reputation  of  defendants. — Wbere  In  a  eitr  Magistrate's  Court 
one  d^endant  wEie  charged  with  Tagrancr  In  that  she  knowingly  and  wilfully  bo- 
Ilcited  a  police  officer  for  the  purpose  of  prostltntfon  in  a  tenement  house  in  tIo- 
latlon  of  this  section,  as  amended  in  1913,  and  the  other  defendant  was  charged 
with  vagrancy  In  that  she  oecnpled  and  maintained  a  house  of  prostitution  In 
violation  of  the  same  statute,  the  refusal  of  the  magistrate  to  hear  witnesses 
present  in  court  who  were  ready  to  testify  as  to  the  good  reputation  of  defendants 
is  prejudicial  error  calling  for  the  reversal  of  a  Judgment  of  conviction.  People  ▼. 
Comry  (1915),  S9  Misc.  25S,  153  N.  Y.  Supp.  565. 

When  itatementi  of  inmatei  of  disorderly  hovie  admiisible. — On  a  charge  of  tIo- 
latlng  thie  section  statements  of  the  inmates  made  In  the  absence  of  defendant  are 
odmlsfltble,  not  as  tending  to  establish  defendant's  knowledge  of  the  disorderly 
character  of  the  house  but  aa  tending  to  prove  It  was,  as  a  matter  of  fact,  a  house 
of  prostitution.    People  v.  ClalTy  (1916),  95  Misc.  400,  160  K.  Y.  Supp.  760. 

Statement!  of  a  oodefendant,  an  employee  of  defendant,  made  in  her  presence 
and  In  the  presence  of  the  police  officer  wbo  made  the  arrest,  making  a  direct 
accusation  against  defendant,  are  adtnissible  though  she  remained  silent.  People 
T.  Clatty  (1916),  95  Misc.  400.  160  N.  Y.  Supp.  760. 

In  order  to  niitaln  a  oonvlctlon  for  a  vlalattoa  of  inbdlvlilon  4  of  this  section, 
as  amended  In  1913,  it  must  be  shown  that  defendant  has  knowledge  that  the 
house  Is  a  house  of  prostitution;  such  knowledge  may  be  proven  either  by  direct 
evidence  or  by  circumstances  from  which  such  knowlsdge  may  be  inferred.  Where 
defendant  was  convicted  In  a  Magistrate's  Court  of  a  violation  of  such  statute,  and 
the  only  evidence  was  that  of  a  police  officer  who  testified  that  he  called  with 
another  man  by  whom  he  was  introduced  to  this  defendant  and  another  woman; 
that  the  other  man  then  left;  that  he,  the  officer,  had  a  conversation  about  tbe 
weather  with  the  other  woman,  and  then  was  solicited  and  taken  by  her  Into 
another  room;  that  the  other  woman  there  offered  to  commit  an  act  of  prosti- 
tution, after  which  he  placed  the  other  woman  under  arrest,  and  he  further 
testified  that  this  defendant  was  present  at  the  time  of  the  conversation  before 
he  went  into  the  other  room  but  that  he  had  no  conversation  with  this  defendant 
and  that  this  defendant  took  no  part  In  his  converaatlon  with  the  other  woman, 
and  It  appears  that  after  the  arrest  of  the  other  woman  the  defendant  was  asked 
by  the  officer  whether  she  lived  In  the  premises  and  she  said  that  she  did,  and  bad 
Just  paid  tbe  fonrth  month's  rent,  and  she  was  thereupon  placed  under  arrest,  the 
conviction  will  he  reversed  and  a  new  trial  ordered.  People  v.  Brown  (1915).  92 
Misc.  622,  157  N.  Y.  Supp.  465. 

Where  a  relator  was  charged  with  a  violation  of  this  section  as  the  owner  of  a 
tenement  house  in  which  prostitution  was  committed,  hut  the  record  falls  to 
disclose  that  he  was  either  the  owner  or  agent  of  the  premises  complained  of, 
and  the  magistrate  after  taking  proof  that  there  had  been  several  convlcttons 
of  the  tenants  under  |  1146  ot  the  Penal  law  within  six  months  held  the  relator 
for  trial,  he  will  be  released  from  custody  on  habeas  corpus.  People  ex  rel.  Ray- 
mond r.  Warden  (1913),  82  Misc.  625,  143  N.  T,  Supp.  912. 

Seotion  cited. — Tenement  House  Dept.  v.  McDevltt  (1915),  216  N.  Y.  170,  109 
N.  E.  88,  altg.  (1914),  166  App.  Div.  370,  160  N.  Y.  Supp.  5S3;  People  ex  rel.  Berger 
T  Warden  (1917),  176  App.  Div.  602,  604,  163  N.  Y.  Supp.  910. 

§  151.  Lien. — A  tenement  bouse  shall  be  subject  to  a  penalty  of  one 
thousand  dollars,  if  it  or  any  part  of  it  shall  be  used  for  the  purpose  of  a 
house  of  prostitution  or  assignation  of  any  description,  with  the  permis- 
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asm  of  the  owner  thereof,  or  his  agent,  and  said  penalty  shall  be  a  lien 
upon  the  house  and  the  lot  upon  which  the  house  is  situated. 

BonxBc. — Former  Tenement  Bouse  Act  (L.  1901,  ch.  334)  |  142. 

A  MtmpUlnt,  In  an  action  to  recover  a  penalty  under  tbls  section,  alloElng  that 
on  or  about  certain  dates  mentioned  defendant  tenement  honae  was  used  as  a 
boou  at  prostitution  In  that  "111  disposed  persons  and  common  prostitutes  assem- 
bled therein  at  the  time  aforesaid  and  did  there  recalTo  and  entertain,  and  did 
there  commit  and  perpetrate  the  practice  of  prostitution  .  .  .  with  the  permission 
ol  the  own«r  of  said  hoose  and  Its  agent,"  states  all  the  facts  necessary  to  constitute 
a  cause  of  action,  though  It  also  contains  allegations  purporting  to  bring  the  case 
within  section  153  of  said  statute  but  which  are  immaterial  to  the  cause  of  action, 
Mid  section  merely  stating  a  rule  of  evidence  whereby  the  consent  of  the  owner 
mty  be  proved  and  vbtch  will  be  ruled  upon  by  the  trial  Justice.  Tetaement  House 
Department  t.  Two  Htmdred  and  Two  Hundred  and  Two  Manhattan  At«.  (1914), 
SI  HIsc.  S18.  155  N.  T.  Snpp.  615. 

IcotloiL  cited.— Tenement  House  Deipt.  v.  McDevItt  (1916),  216  N.  T.  170,  109 
N.  E.  88, 

§  152.  Feminioii  of  lesue. — If  a  traiement  house,  or  any  part  thereof, 
shall  be  used  for  the  purpose  of  a  house  of  prostitntion  or  assignation  of 
any  description  with  the  permission  of  the  lessee  of  the  whole  of  said  tene- 
ment house,  or  his  agent,  the  lease  shall  be  terminable  at  the  election  of 
the  lessor.  And  the  owner  shall  be  entitled  to  recover  possession  of  said 
tenement  house  by  summary  proceedings  in  the  manner  provided  by  title 
two  of  chapter  seventeen  of  the  code  of  civil  procedure. 

Souroe. — ^Former  Tenement  House  Act  (L.  1901.  ch.  334)  J  143. 

Section  cited.— Tenement  House  Dept  v.  McDevltt  (1915),  215  N.  T.  170,  109 
^-  E.  88. 

§  168.  Feimiision  of  owner. — A  tenement  house  shall  be  deemed  to 
OAve  been  used  for  the  purpose  specified  in  the  last  two  sections  with  the 
permission  of  the  owner,  agent  and  lessee  thereof  in  the  following  cases: 
1-  If  summary  proceedings  for  the  removal  of  the  tenants  of  said 
t^i^ement  house,  or  of  so  much  thereof  as  is  unlawfully  used,  shall  not  have 
''^n  commenced  within  five  days  after  notice  of  such  unlawful  use,  served 
°y  the  department  charged  with  the  enforcement  of  this  chapter  in  the 
™&nner  prescribed  by  law  for  the  service  of  notices  and  orders  in  relation 
***  tenement  houses;  or  having  been  commenced  are  not  in  good  faith  dili- 
K^Dtly  prosecuted  to  final  determination, 

2.     If  there  be  two  or  more  convictions  in  the  same  tenement  house 

^'thiti  a  period  of  six  months  either  under  section  one  hundred  and  fifty 

J*'  this  chapter  or  under  section  eleven  hundred  and  forty-ms  of  the  penal 

^^-      (Amended  by  L.  1913,  ch.  598.) 

*"'»»'oe.— Former  Tenement  House  Act  (L,  1901,  ch.  334)  |  144. 

^ability  of  owner, — Where  relator  was  charged  with  a  violation  of  subdlTlslons 

^•>W    2  of  this  section  as  the  owner  of  a  tenement  house  In  which  prostitution 

^*  Committed,  but  the  record  falls  to  disclose  that  he  was  either  the  owner  or 

r5^^t  of  the  premises  complained  of,  and  the  magistrate  after  taking  proof  that 

>^*^  had  been  several  convictions  of  the  tenants  under  section  1146  of  the  Penal 

^  "inthln  six  months  held  the  relator  for  trial,  be  will  be  released  from  custody 
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on  bnbeas  corpus.    People  ex  nl.  Raymond  r.  Wftrdea  (1813),  82  Misc.  52S,  143 
N.  T.  Snpp.  912. 

Section  cited.— Tenement  House  Dept.  v.  McDerltt  (1915),  215  N.  T.  170,  109 
N.  E.  S8,  afTg.  (IS14),  166  App.  Dlv.  370,  150  N.  Y.  Snpp.  583;  Tenement  House 
Dept.  V.  No.  200  and  202  Mantiattan  Ave.  (1S14),  91  Misc.  619,  155  N.  T.  Snpp.  6IS. 

§  154.  Rules  of  evidence. — In  an  action  to  establish  a  lien  under  this 
article  or  in  any  action  or  proceeding  for  a  fine,  penalty  or  other  punish- 
ment tor  a  violation  of  any  of  the  provisions  of  this  chapter,  relating 
to  prostitution,  assignation  or  other  indecency,  proof  of  the  ill-repnte  or 
the  common  fame  of  the  premises  which  are  the  subject  matter  of  the 
action  or  proceeding  or  of  the  inmates  thereof,  or  of  those  resorting  thereto 
shall  constitute  presumptive  evidence  and  it  shall  be  presnmed  that  such 
nse  was  with  the  permission  of  the  owner,  agent  and  lessee.  (Amended 
by  L.  1913,  eh.  598.) 

Scnree. — Former  Tenement  House  Act  (L.  1901,  cb.  334)  |  146. 

Presumption  as  to  knowle^e  of  owner. — Tlie  prorision  o{  this  section  that  In  an 
action  to  recover  tbe  penalty  prescribed  tor  a  violation  of  any  of  its  proTlslons 
relating  to  prostitution,  proot  of  the  ill-repute  or  common  fame  of  the  premises, 
or  of  the  inmates  thereof,  or  of  those  resorting  thereto,  shall  constitute  presump- 
tive evidence,  and  that  it  will  be  presumed  that  such  use  was  with  the  permission 
of  the  owner,  agent  and  leesee  lends  color  to  the  notion  that  the  leslslature  had  in 
mind  that  the  owner  shoold  not  be  chargeable  generally  nnder  the  statute  without 
knowledge  or  notice.  Tenement  House  Department  v.  McDevitt  (1914),  85  Misc. 
429,  147  N.  T.  Snpp.  941,  afld.  <1914),  165  App.  DIt.  367,  150  N.  Y.  Supp.  583.  alTd. 
(1915),  215  N.  Y.  170, 109  N.  B.  SS. 

§  166.  Title  of  action  and  parties. — Said  action  shall  be  brought  against 
the  tenement  house  as  defendant.  Said  house  may  be  described  in  the 
title  of  the  action  by  its  street  number,  or  in  any  other  method  suffioietitly 
precise  to  secure  identification.  The  property  shall  be  described  in  the 
complaint.  The  plaintiff,  excej^t  as  hereinafter  provided,  shall  be  the  de- 
partment of  health.  In  case  any  taxpayer  of  any  city  to  which  this  chap- 
ter applies,  shall  request  such  department  in  writing  to  institute  an  action 
under  this  article  against  any  tenement  house  specified  in  such  request,  and 
such  department  shall  not  institute  such  action  within  ten  days  after  re- 
ceiving such  request,  then  any  taxpayer  of  said  city  may  institute  and 
maintain  such  action  against  such  tenement  house  in  his  own  name,  and  in 
such  case  the  court  may  in  its  discretion  require  security  for  costs. 

Source.— Former  Tenement  House  Act  (L.  1901.  ch.  334)  |  146. 

§  166.  Tnriidictioii  and  procednre. — Said  action  shall  be  brought  in  the 
supreme  court  in  the  county  in  which  the  property  is  situated.  At  or  be- 
fore the  commencement  of  the  action  the  complaint  shall  be  filed  in  the 
office  of  the  clerli  of  the  county,  together  with  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties,  the  object  of  the  action 
and  a  brief  description  of  the  property  affected  thereby.  Said  notice  shall 
be  immediately  recorded  by  the  clerk  in  accordance  with  the  provisions  of 
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section  sixteen  hundred  and  seventy-two  of  the  code  of  civil  procedure. 
The  owner  or  lessee  of  said  building,  or  both,  may  appear  in  said  action 
and  answer  or  demur  to  the  complaint  and  the  subsequent  proceedings  in 
the  action  shall  be  the  same  as  in  other  actions  brought  to  establish  a  lien 
or  incumbrance  upon  real  property,  and  the  action  shall  be  entitled  to  a 
preference  in  the  trial  or  hearing  thereof. 
Sooroe. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  i  147. 

§  187,  Judgment. — The  judgment  in  such  action,  if  in  favor  of  the  plain- 
tiff, shall  establish  the  penalty  sued  for  as  a  lien  upon  said  premises,  sub- 
jaet  only  to  taxes,  assessments  and  water  rates,  and  to  such  mortgage  and 
mechanics'  liens  as  may  exist  thereon  prior  to  the  filing  of  the  notice  of 
pendency  of  the  action. 

tonne.— Former  Tenement  House  Act  <U  1901,  ch.  334)  |  148. 

§  168.  Sale  of  property. — ^At  any  time  after  the  entry  of  any  judgment 
establishing  a  lien  upon  tenement  property  of  the  department  of  health,  if 
there  be  no  stay  pending  appeal,  may  apply  to  the  court  for  leave  to  sell 
fflich  property.  Upon  such  application  the  court,  if  it  deem  advisable,  may 
order  such  property  to  be  sold  at  public  auction,  subject  to  taxes,  assess- 
ments and  water  rates  and  to  such  mortgage  and  mechanics '  liens  as  afore- 
said. The  deed  to  the  purchaser  shall  be  made  by  the  department  of  health. 
The  justices  of  the  appellate  division  of  the  supreme  court  of  any  judicial 
department  may  establish  mles  of  practice,  which  shall  be  followed  by  such 
department  of  health  in  the  conduct  of  said  sales  in  said  department. 

Bovree. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  149. 

§  169,  SeoeiTenhip. — ^Whenever  the  lien  or  liens  upon  a  tenement  prop- 
erty established  by  judgment,  shall  amount  to  one  thousand  dollars  or  over, 
if  there  be  no  stay  pendii^  appe^,  the  department  of  health  shall  appoint 
a  receiver  of  the  rents  and  profits  of  said  property.  Said  receiver  shall  give 
security  for  the  performance  of  his  duties  in  the  manner  and  form  fixed  by 
said  department.  He  shall  have  the  powers  and  duties  of  a  receiver  of 
rents  and  profits  of  real  estate  appointed  by  the  supreme  court;  provided, 
that  the  corporation  counsel  shall  act  as  his  counsel  and  that  he  shall  not  be 
allowed  any  expenditure  for  counsel  fees,  and  provided,  that  his  commis- 
sions shall  be  ten  per  centum  of  his  collections,  which  sum  shall  be  full  com- 
pensation for  his  services  and  those  of  any  agent  or  agents  whom  he  may 
employ.  Said  receivership  shall  continue  until  the  amount  of  said  liens, 
with  interest  thereon  at  the  rate  of  six  per  centum,  and  of  said  com- 
missions, have  been  fully  paid;  provided,  that  nothing  in  this  section 
shall  be  construed  to  prevent  any  prior  lienor  from  applying  to  the  court 
in  a  proper  case  for  a  receiver  of  the  property. 

Source. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  |  150. 

§  160.  Cancellation  of  notice  of  pendency  of  action. — If  an  action  to  es- 
tablish a  lien  upon  tenement  property  terminate  otherwise  than  in  a  judg- 
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meat  establishing  siich  a  lien,  or  if  said  jud(pnent  be  fully  paid,  said  notice 
may  be  canceled  in  the  manner  prescribed  by  section  one  Uioosand  six 
hundred  and  seventy-four  of  the  code  of  civil  procedure. 
Sonroe. — Former  Tenement  Honee  Act  (L.  1901.  ch.  334)  |  161. 


ARTICLE  IX. 
APPUCATION;  lAWB  KBTKAXSD;  WXEH  TO  TAKS  BFnOT. 

Section  170.    Application. 

171.  LawB  repealed. 

172.  Wbeo  to  take  effect. 

§  170.  Applioatioii.— This  chapter  shall  apply  to  cities  of  the  first  class 
only,  except  as  provided  in  section  seventy-eix  of  this  chapter.  {Amended 
by  L.  1911,  cfc.  388.) 

Bonroe. — Former  Tenement  House  Act  (K  1901,  ch.  334)  |  1. 

CoDMlidaton'  note. — The  city  ot  Rochester  became  a  city  ot  the  lint  elaas, 
January  1,  190S.  Rochester  Is  exempted  from  the  provisione  of  the  "Tenement 
House  Law"  by  U.  1907,  ch.  7BG,  |  635. 

§  171.  Laws  repealed.— 1.  All  statutes  of  the  state  and  ordinances  of 
cities  of  the  first  class,  so  far  as  inconsistent  with  the  provisions  of  this 
chapter,  are  hereby  repealed;  provided,  that  nothing  in  this  chapter  con- 
tained shall  be  construed  as  repealing  or  abrogating  any  present  law  or 
ordinance  in  any  city  of  the  first  class,  further  restricting  or  prohibiting 
the  occupation  of  cellars,  or  increasing  the  amount  of  air  space  to  each 
individual  occupying  a  room,  or  as  prohibiting  any  future  ordinance  in 
respect  thereto.  Wherever  the  provisions  ot  any  local  ordinance  or  regula- 
tion impose  requirements  for  lower  height  of  building  or  a  less  percentage 
of  lot  that  may  be  occupied  or  require  wider  or  lai^r  courts  or  deeper 
yards,  the  provisions  of  such  local  ordinance  or  regulation  shall  govern. 
Where,  however,  the  provisions  of  this  chapter  impose  requirements  for 
lower  height  of  building  or  a  less  percentage  of  lot  that  may  be  occupied  or 
require  wider  or  larger  courts  or  deeper  yards,  than  are  required  by  such 
local  ordinance  or  regulation,  the  provisions  of  this  chapter  shall  govern. 
(Suhd.  amended  by  L.  1916,  ck.  319.) 

2.  Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that  portion 
specified  in  the  last  column  is  hereby  repealed. 

Source. — Former  Tenement  House  Act  (L.  1901,  ch.  334)  f  161. 

§  172.    When  to  take  effect. — This  chapter  shall  take  effect  immediately. 
Bonrce. — Former  Tenement  House  Act  (L.  ISOl,  cb.  334)  1  165. 
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4  AU  1905  

5  All  1906  

.8  All  1907  

,S  All  1907  

'8  All  1907  

16  AU  1908  


COVSOLIDATOBS'  K0TE8  TO  SCHBSULB  OF  KEPSAIB. 


L.  IMl,  oh.  SM. — This  is  tlie  "Teaenietit  House  Act."  The  following  sectlona 
haTS  been  consolfdatad  In  Tenement  House  Law;  Sections  1-3  [I,  £,  3,  1701; 
14  (IS];  £Z  [25];  25  [28];  35  [16.  subd.  5];  37  136};  38  [37];  42  [41];  64 
153];  65  [60];  68.163];  70  [64);  82  [76];  84  [78];  94  [92];  104  [102];  105 
[103];  108  [106];  109  [107];  122-125  [121-123];  127  [125];  129  [127[;  132- 
136  [141-144];  141-151  [150-160];  161  [171];  162  [6];  163  [7];  165  [172].  Sec- 
tions 6,  69,  113  have  been  repealed,  and  |  164  has  been  omitted  as  temporaT7. 
Remainder  of  statute  amended  so  as  to  read  as  follows,  as  shown  tn  schedule. 

L.  1901,  ch.  55B.— Consolidated  In  Tenement  House  Law  as  follows:  Section  1 
In  I  3;  I  2  in  1  69. 

L.  l&OS,  eh.  MB. — The  following  sections  are  consolidated  in  Tenement  HOUM 
Law:  Sections  10  [24];  12  [271;  14  [30];  17  [33];  20  [51];  21  162];  27  [67); 
31  [65];  33  [68];  40  [90];  46-47  [96-98];  50  (UO].  Sections  1,  61  are  repeals, 
and  I  52  atatea  when  act  ahall  take  effect.  Remainder  of  atatute  amended  so  aa 
to  read  as  follows,  as  ahown  by  schedule. 

L.  IBDS,  oh,  5M. — Application  of  law  to  Buffalo.  Temporary  and  recommended 
for  repeal. 

L  1908,  oh.  170. — Consolidated  in  Tenement  House  Law  aa  follows:  Sections 
1,  2  [2];  3  [4];  6  [16];  6  [17];  7  [19];  8  [SO];  9  [21]  10,  11  [22];  12  [23]; 
13  [26];  14  [29];  15  [31];  IT  [16];  19  [16];  20  [32];  21  |34];  23  [35];  24 
138];  25  139];  27  [60];  28  [64];  29  [55];  30  [56];  31,  32  [57];  33  [58];  34 
[58];  36  [68];  36  [59];  37  [61];  38  162];  40  [66];  41  [67);  43  [70];  44  [71]; 
45  [61];  46  172];  47  173);  48  [74];  49  [75];  61  [77];  52  [79];  54  [90];  G6 
[91];  56  [93];  57  [94];  59  [96];  61  [99];  62  [100];  63  [101];  64  [104];  65 
[106];  66  [108];  67  [109];  68  [120];  69  [124];  70  [126];  71  [128];  72  [1401. 
Section  39  1h  a  repeal,  It  4,  16,  22,  26,  42,  50,  63,  68,  60,  omit  from  several  capUons 
the  reference  to  "tenement  houeea  whether  hereafter  erected  or  now  existing" 
and  are  temporary;  1  73  states  when  act  ahall  take  effect.  Section  18  was  amended 
so  aa  to  read  as  follows. 

L.  19M,  oh.  SM. — Consolidated  In  Tenement  House  Law,  |  16. 

L.  1S05,  oh.  607. — Consolidated  In  Tenement  House  Law,  |  16,  H  3. 

L.  IWW,  oh.  148.— Consolidated  in  Tenement  Houae  Law,  |  5. 

L.  1807,  eh.  ASS. — Consolidated  In  Tenement  House  I^w,  |  40. 

TEITEMENT  HOUSES. 
Contracts  to  deal  with  occupants,  when  void;  Penal  Law,  |  861. 

TEMEMZNT-MADE  AETICI£S. 
Manufacture  regulated;  Labor  Law,  ||  100-106. 

TENSE. 
Present  Includes  future;  Oeneral  ConitmoUon  Law,  |  48. 

TEBCEHTEKABY  COHUISSIOH. 
L.  1818,  eh.  818. — An  aot  to  eitabliih  the  Hew  York  oonuneroial  teroentenaiy  oemmls- 
tlon  and  to  preiorlbe  the  powers  and  duties  thereof. 
Omitted  aa  temporary. 


Digitized  by  L.iOOQIC 


TERMINAL  CORPORATIONS. 
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TEEHmAL  COBFO&ATIOHS. 

Incorporation;  Tranipoitatlon  Corporation  law,  |1  153-169. 

TEBMIKAIS. 
See  Canal  TenninaU. 

TEACHER  PAAE. 

L.  1014,  cli.  117. — An  aot  to  accept  a  deed  of  gltt  from  Emma  Treadwell  Thaoher 
to  tbe  people  of  tbe  ftate  of  iTcw  Tork  of  land  in  the  towni  of  Hew  Scotland 
and  Qnllderland  in  tbe  oonnty  of  Albanr  and  atato  of  Hew  York,  to  be  dedicated 
to  tbe  pnrpoie  of  a  pnblio  park  to  be  known  ai  "John  Boyd  Titaeber  Park." 

THANZBGIVING  DAT. 
A  holiday;  Oeneral  Conitmctlon  Idw,  |  24. 

THEATERS. 
Repreeentatlon  ot  Deitj'  problblted;  Penal  Law,  i  2074.    Employment  of  children; 
Penal  law,  (  4S5.    Equal  rlghta  In;  Civil  KlKhti  Law,  ||  40,  11.    Excluding  persons; 
Penal  Law,  gj  614,  516.    Performance  on  Sunday,  Penal  Law,  f  2162. 

THEATRICAL  EHPLOYMEHT  AGENCIES. 
Contracts;  General  Baiineu  Law,  |  183. 

THOUAS  Iin)IAH  SCHOOL. 
See  SUte  Charitlei  Law,  H  270-276. 

THREAD. 
To  be  correctly  marked;  Oeneral  Bniinesi  Law,  |  394. 

THREATS. 
When  conBtltute  extortion;  Penal  Law,  |  S51. 

THREE  PLATOON  LAW. 

See  Citlei. 

TICKETS. 

Forging  passage;  Penal  Law,  |  891.     Personating  beneficiary  of  entrance;  Penal 

Law,  }  S42.    Unlawfully  selling,  for  balls  and  entertainments;  Penal  Law,  |  946. 

Certain  sales  and  exchange  of  passage  tickets  prohibited;  Penal  Law  ti  1660-1671. 

False  information  as  to;  Penal  Law,  |  1563. 

TILDEN. 

I.  I&IS,  ch.  702. — ^An  aot  prortdinf  for  tbe  celebration  of  tbe  one  hundredth  annl- 
veriary  of  tbe  birth  of  Samnel  J.  Tllden,  and  making  an  appropriation  therefor. 
Omitted  as  temporary. 

TIMBER. 
Recording  marks  on  Hoatlng;    Harlgatlon   Law,  jj   16.    Penalty  tor  conTertIng 
floating;   Town  Law,  g   395. 

S.  S.,  pt.  1,  ch.  SO.  Ut.  IS. 
Sections  l-ll  repealed  by  Town  Law. 

Section  12  repealed  by  L.  1909,  cb.  42,  the  HavlgaUon  Law. 
Sections  13,  14  repealed  by  L.  1S96,  ch.  54S. 

Penalties. — §  16.     No   person,   not   authorized   as   hereinafter  directed, 
shall  stop,  take  up,  draw  to,  or  lodge  on  the  shore  of  the  Hudson  river,  or  on 
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any  island  therein,  north  of  the  south  boundary  line  of  the  city  of  Al- 
bany, on  either  shore  of  said  river,  any  Ic^,  timber,  boards,  or  plank 
floating  in  said  river,  without  the  consent  of  the  owner  thereof;  and 
every  person  offending  in  the  premises,  shall,  for  every  Bueh  offense,  for- 
feit the  sum  of  ten  dollars,  to  be  recovered  by  the  overseers  of  the  poor 
of  the  city  or  town  where  the  offense  was  committed,  for  the  use  of  the 
poor  thereof. 

Common  coimcil  of  Albany  to  appoint  penona  to  care  for  floatii^r 
timber. — §  16,  The  common  council  of  the  city  of  Albany  may,  from  time 
to  time,  appoint  one  or  more  persons  resident  therein,  to  take  into  possession 
any  such  logs,  timber,  boards,  or  plank,  for  the  benefit  of  the  owner 
thereof,  in  case  such  owner  shall  not  reside  in  said  city,  or  shall  have  no 
agent  there,  or  shall  be  unknown.  The  persons  so  appoint«d  shall  proceed 
in  the  execution  of  their  duties  in  such  manner,  and  shall  receive  such 
eompenaation,  as  the  said  common  council  shall  prescribe ;  but  such  com- 
pensation, in  ease  of  dispute,  shall  be  settled  by  any  two  fence-viewers  of 
the  city. 

Sale  of  mioh  timber  if  nnclaimed. — §  17.  If  the  owner  of  such  lumber 
shall  not,  within  three  months  from  and  after  the  time  whea  such  lumber 
shall  have  been  taken  into  possession  by  the  persons  so  appointed,  take 
the  same  away,  it  shall  be  the  duty  of  the  persons  so  appointed,  to  de- 
liver to  the  clerii  of  the  city  of  Albany,  a  description  of  such  lumber,  in 
the  manner  prescribed  in  the  fourth  section  of  this  title;  and  in  ease 
no  ovmer  shall  claim  the  same,  within  six  months  after  S\ing  such  note 
in  writing,  it  shaU  be  the  duty  of  the  common  council  of  said  city,  to 
direct  a  sale  to  be  made  thereof,  by  the  derk  of  said  city,  who  shall  give 
notice  in  the  manner,  and  be  entitled  to  the  compensation  above  pro- 
vided. 

Proceeds  of  sale. — §  18.  The  monies  arising  from  the  sale,  shall  be 
first  applied  to  the  payment  of  the  charges  of  sale,  and  the  compensation 
of  the  persons  by  whom  such  lumber  shall  have  been  taken  into  posses- 
Bion;  and  the  residue  shall  be  paid  to  the  chamberlain  of  said  city;  and 
the  owner,  or  his  representatives  or  assigns,  shall,  at  any  time  within 
twelve  months  thereafter,  be  entitled  to  demand  and  receive  such  residu- 
ary monies  from  the  chamberlun  of  said  city,  on  producing  to  the  com- 
mon council  of  said  city,  satisfactory  proof  of  ownership. 

Action,  when  to  be  brought. — §  19.  The  rejection  of  any  such  claim 
by  the  common  council,  shall  be  conclusive  against  the  right  of  the  claim- 
ant, unless  within  six  months  after  such  rejection,  he  shall  commence  his 
action  for  such  residuary  monies,  against  the  chamberlain  of  said  city. 

When  city  to  retain  proceeds,. — g  20.  If  no  person  shall  claim  such 
monies  within  twelve  months  after  t^e  payment  thereof  to  the  chamber- 
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It  SB,  69.  Rivera  and  lalanda  on  town  Un«fl.       R.  S.,  pt  1,  cb.  2,  tit  4. 

lain,  or  if  such  claim  be  made  and  rejected,  and  no  suit  be  brought  as 
above  provided,  or  no  recovery  had  therein  against  the  chamberlain,  snch 
monies  shall  remain  for  the  use  of  the  city  of  Albany. 
Section  21  repealed  by  L.  1909,  ch.  63,  the  Town  Law. 

TIME. 

Computation;  Oemeral  Coustnetloii  Law,  |  GO.  Of  taking  certain  proceedings; 
Code  CiT.  Fro.,  11  780-787. 

TIPS. 

Corruptlr  InQuenclns  agents,  employees  or  serrants;  Penal  Law,  {  489. 

TOBACCO. 

Selling  or  furnlablng;  to  children ;  lenal  Law,  |  (86.  FumlslilnK  to  minors  Is 
refomiatorfes  a  misdemeanor;  Penal  Law,  |  4S9.  Use  in  public  places;  Penal  Law, 
I  486. 

TOBRENB  ACT. 
See  Eeal  Froperty  Law,  ||  370-435. 

TOWH  BOUITSABIES. 

Por  boundaries  of  towns,  see  Blrdseye's  Chronological  Table  of  Statutes  under 
L.  1TS8,  cb.  64.  See  also  Statutory  Record  of  Unconsolidated  Laws  (1911),  pre- 
pared by  the  Board  of  Statutory  ConBolldation. 

B.  S.,  pt.  1,  Ob.  »,  Ut.  4. 

TownB  separated  by  river,  creek,  etc. — §  58.  Whenever  two  towns  are 
separated  from  each  other  by  a  river,  creek  or  lake,  the  middle  of  the 
channel  of  such  river,  creek  or  lake,  shall  be  the  division  line  between 
them,  unless  hereinbefore  otherwise  provided. 

Islands  intersected  by  town  lines. — §  59.  Whenever  the  boundary  line 
between  two  towns  crosses  an  island,  the  whole  of  such  island  shall  be 
deemed  to  be  within  the  town  in  which  the  greater  part  of  it  lies,  unless 
herein  before  otherwise  provided, 

TOWN  CLEBX. 
Neglecting  to  return  names  of  constables;  Penal  Law,  |  18G8. 
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[In  ea«ct  PebrnaiT  17,  1907.] 

CHAPTER  LXII  OF  THE  CONSOLIDATED  LAWS. 

TOWH  LAW. 

!     1.     Short  title;  deSnitioDB  (§§  1,  2). 

3.  Boundaries  (§§  30-34). 

2.  General  provisions  (§§  10-15). 

4.  Town  meetings  (§§  40-69). 

5.  Town  officers  (§§  80-127). 

6.  Town  board  {§§  130-142). 

6-a,  Provisions  applicable  to  certain  towns  wbiob  may  elect  to  come 
under  tbe  provisions  of  this  article  (gg  142-1 49-e). 

7.  Town  auditors  (§§  150-157). 

8.  Town  chaises  (§§  170-177). 

9.  Debts  (§§  190-195). 

10.  Licenses  (§§  210-219). 

11.  Sewers  (§§  230-248V 
11-a.  Sidewalks  (g§  250-255). 

12.  Light  (§§  260-264). 

13.  Water  (§§  270-305). 

14.  Fire  (§§  310-317). 

15.  Garbage  (§§  320-322). 

16.  Cemeteries  (§§  330-337). 

17.  Town  houses  (§§  340,  341). 

17-a.  Parks  and  play  grounds  (§§  342-348). 

IT-b.  Park   districts  in   towns   within   certain   counties   adjoining 
cities  of  tbe  first  class  (§g  349-349-m). 

18.  Lock-ups  (§§  350-352). 

19.  Fences  (§§  360-369). 

20.  Strays  {§§  380-396). 

21.  Pouadfl  (§5  410-412). 

22.  Local  improyem^its  generally  (§§  420-424). 

23.  Local  improvements  in  certain  towns  (§§  430-444). 

24.  Government  of  certain  towns  (§§  460-512). 
24ra. Beeeiver  of  taxes  in  certain  towns  (§§  513-518). 
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25.  Town  meetings  in  comities  of  between  four  hundred  thousand 

and  six  hundred  thousand  inhabitants  (§§  520-523). 

26.  Town  meetings  in  counties  of  between  one  hundred  and  fifty 

thousand  and  one  hundred  and  sixty  thousand  inhabitants 
(§§530-534). 

27.  Town  meetings  in  counties  of  between  one  hundred  and  thirty 

thouBond  and  one  hundred  and  fifty  thousand  inhabitants 
(§§  540-544). 

28.  Town  meetings  in  counties  of  between  one  hundred  and  twenty 

thousand  and  one  hundred  and  thirty  thousand  inhabitants 
(§§  550-552). 

29.  Town  meetings  in  counties  of  between  seventy-one  thousand 

and  seventy-five  thousand  inhabitants  (§§  560-563). 

30.  Town  meetings  in  counties  of  between  fifty  thousand  and  fifty- 

four  thousand  inhabitants  (§§  570-574). 

31.  Town  meetings  in  counties  of  Rockland,  Orange  and  Sullivan 

(§5  580-586). 
31-a.  Town  meetings  in  the  county  of  Nassan  (§  588). 

32.  Laws  repealed;  when  to  take  eflFect  (§§,  590,  591). 


SHOKT  TITLE;   DETHHTIOIIS. 


§  1.    Short  title. — This  chapter  shall  be  known  as  the  "Town  Law." 

Sonroe. — Former  Town  L.  (L.  1890,  cb.  669)  |  1. 

Oeueral  note. — Tbe  Town  Law  has  heen  rearranged  without  change  at  subBtance. 
It  was  originally  pasaed  In  1S90,  and  ao  many  amendmentH  have  been  made  to 
It  aince  and  bo  many  additions  have  been  Inserted  that  It  was  deemed  best  to  re- 
arrange the  material.  The  subject  of  "wrecks"  baa  been  transferred  to  the  Navlga- 
tlon  Law  as  a  more  appropriate  classification.  Tbe  officers  charged  with  tbe 
care  of  wrecks  are  the  aberiffa,  coroners,  and  wreck  moBters  ot  the  counties 
[former  Town  Law,  |  138]  and  tbe  Qovemor  Is  autborlzed  to  appoint  wreck 
masters  tor  certain  counties  [former  Town  Law,  f  160].  It  will  be  as  convenient 
to  refer  to  this  subject  In  the  Navigation  Law,  which  Is  suggestive  of  the  material, 
as  It  will  be  to  conault  the  Town  Law,  where  the  matter  has  usually  been  found. 
The  subject  of  wrecks  heretofore  bas  been  combined  In  the  Town  Law  witb  "Strays 
and  cbattels  doing  damage,  Qoatlng  timbers."  The  subject  ot  "strays"  baa  been 
allowed  to  remain  In  tbe  Town  Law,  although  |  393,  ot  the  Town  Law,  makes 
this  subject  applicable  to  villages  and  cities  and  makes  the  trustees  ot  vlllaeea 
and  aldermen  ot  cities  fence  viewers  tor  tbe  purposes  of  the  article.  There  Is 
In  the  Code  of  Civil  Procedure  matter  relating  to  animals  straying  on  highways 
[If  30SZ,  etc.],  and  until  the  Code  ot  Civil  Procedure  Is  revised  and  this  material 
Is  removed  and  combined  wItb  other  matter  on  the  subject  of  strays  under  an 
appropriate  heading  it  Is  deemed  best  to  retain  the  subject  of  strays  in  the 
Town  Law.    There  baa  also  been  added  to  the  Town  Law  provisions  relating  to 
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town  meetlnKB  In  certain  counties  of  the  state.  In  most  Instances  these  statutes 
sppl7  only  to  a.  single  county,  but  they  are  general  In  form  and  apply  to  many 
towns  In  each  case  and  therelore  have  been  consolidated  In  the  Town  Law.  In 
many  Instances  sections  bare  been  divided  but  the  substance  of  the  law  has 
been  preserved  In  each  case.  (Report  of  Board  of  Statutorj'  Consolidation,  p. 
61TS.) 

Chapter  aaalrsls. — The  rearrangement  of  the  material  In  the  Town  Law  made 
necessary  a  new  analysis  of  the  articles  contained  In  the  chapter.  The  "old" 
analysis  has  been  bracketed  for  omission. 

Application. — The  Town  Law  was  Intended  as  a  general  law,  applicable  to  each 
and  every  town  of  the  state,  and  must  be  so  applied,  unless  there  Is  some  legal, 
vaUd  reason  why  it  should  be.  Hatter  of  Reddish  (1899),  46  App.  Dlv.  37,  41, 
U  N.  T.  Supp.  1111. 

§  2.  Deflnition  of  town. — A  town  is  a  municipal  corporation  compris- 
ing the  inhabitants  within  its  boundaries,  and  formed  for  the  purpose  of 
eiercising  such  powers  and  discharging  such  duties  of  local  government 
and  administration  of  public  affurs  as  have  been,  or  may  be  conferred  or 
imposed  upon  it  by  law. 

Bonree.— Former  Town  L.  (L.  1890,  ch.  669)  (  2;  origiuallr  revised  from  R.  S., 
pt  1,  cb.  11.  tit.  1,  H  1.  3- 

aeferencei. — Town  a  municipal  corporation,  General  Corporation  Law,  |  3,  snbd. 
1;  Oeneral  Municipal  Law,  f  2.  Town  to  sue  and  be  sued  In  corporate  name.  Tows 
Law,  I  11.    Corporations  may  sue  and  be  sued.  Const.,  art.  S,  I  3. 

Towni  as  oorporatloas — The  several  towns  in  this  state  are  corporations  for  cer- 
tain special  and  very  limited  purposss,  or,  to  speak  more  accurately,  they  have 
a  certain  limited  corporate  capacity.  They  may  purchase  and  hold  lands  within 
thdr  own  limits  for  the  use  of  their  Inhabitants.  They  may  as  a  corporation 
make  such  contracts  and  hold  such  personal  property  as  may  be  necessary  to  the 
Biercise  of  their  corporate  or  administrative  powers,  and  they  may  regulate  and 
manage  their  corporate  property,  and  as  a  necessary  incident  may  sue  and  be 
Boed  where  the  assertion  ot  their  corporate  rights  or  the  enforcement  against 
tbrai  of  their  corporate  liabilities  shall  require  such  proceedings.  In  all  other 
respects,  tor  Instance,  in  everything  which  concerns  the  administration  of  civil 
or  criminal  Justice,  the  preservation  of  the  public  health  and  morals,  the  con- 
servation of  highways,  roads  and  bridges,  the  relief  of  the  poor,  and  the  assess- 
ment and  collection  of  taxes,  the  several  towns  are  political  divisions,  organised 
for  the  convenient  exercise  of  portions  of  the  political  power  of  the  state,  and 
are  no  more  corporations  than  Judicial,  or  senate  and  assembly  districts.  Lorll- 
lard  V.  Town  ot  Monroe  (1S54),  11  N.  Y.  392;  Town  of  Gallatin  v.  Loncks  (1854), 
!1  Barb.  578;  Godfrey  v.  County  of  Queens  (1S9S),  89  Hun  IS,  34  N.  T.  Supp.  10G3. 
Bnt  the  legislature  In  imposing  liabilities  and  obligations,  and  corresponding 
dotlea  upon  a  town,  have  made  it  something  different  from  a  mere  political 
division  of  the  state,  and  brought  It  In  character  and  capacity  nearer  to  a  municipal 
corporation.    Horn  v.  Town  of  New  Lots  (ISSO),  83  N.  T.  100,  107. 

A  town,  as  a  corporation,  exists  solely  by  vlrtne  ot  the  legislative  will.  Hen- 
derson V.  City  ot  New  Tork  (1901),  SG  App.  Dlv.  130,  73  N.  Y.  Supp.  809. 

The  "mnniolpal  anthoritlei"  of  a  town  are  the  members  of  the  town  board. 
Famsworth  v.  Boro  Oil  and  Gas  Co.  (191G),  21G  N.  Y.  40,  43,  109  N.  E.  860. 

Powers  of  towns  as  eorporations. — Towns  as  municipal  corporations  are  ma- 
terially different  in  their  powers  from  business  corporations.  Business  corpora- 
tions, unless  restrained  by  their  charter,  possess  the  power  to  borrow  money  and 
Issue  securities  therefor.    QeneraUy  they  could  not  carry  on  their  authorised  and 
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legitimate  boslneaa  without  sucb  a  power,  and  hence  It  must  be  preenmed  that 
the  leglKlatnre  Intended  that  they  should  possesB  It;  but  towns  and  other  municipal 
corporations  are  organised  lor  goTemmental  parpoaee,  and  their  powers  are  limited 
and  defined  by  the  statutes  under  which  they  are  constituted.  They  possess  only 
such  powers  as  are  expressly  conferred  or  necessarily  Implied.  Wells  t.  Town  of 
Sallna  (1890),  IIS  N.  T.  280,  2ST,  28  N.  B.  S70,  7  L.  R.  A.  TCB;  Horey  ▼.  Town  oC 
Newfane  (1860),  8  Barb.  646;  Town  of  Lyons  t.  Cole  (1S74),  3  T.  «  C.  431;  Sweet 
T.  Hulbert  (1868),  51  Barb.  312;  People  ex  rel.  Hess  t.  Clark  (186B),  63  Barb. 
171;  People  ex  rel.  Read  v.  Town  of  Smlthvllle  (1S95).  86  Hun  114,  32  N.  Y. 
Supp.  668;  Dom  r.  Town  of  Oyster  Bay  (1896),  84  Hun  610,  32  N.  T.  Supp.  341, 
affd.  (18B9),  168  N.  Y.  731,  63  N.  B.  1124;  Horeon  v.  Town  of  Oravesend  (18»6). 
89  Hun  62,  36  N.  Y.  Supp.  94;  People  ex  rel.  Bowles  \.  Burrell  (1886),  14  Hlec.  217. 
35  N.  Y.  Supp.  608;  People  ex  rel.  Coon  v.  Wood  (1891),  36  N.  Y.  St.  Rep.  840, 
12  N.  Y.  Supp.  436. 

The  corporate  existence  of  towns  and  their  capacity  to  hold  property,  to  pro- 
tect the  possession  thereof,  and  to  enforce  their  9«at i-corporate  rights  by  ap- 
propriate action  is  recognlied  by  statute.  Bridges  t.  Superrlsora  of  Sulllyan  Co. 
(1883),  92  N.  Y.  670,  676;  Town  of  Verona  t.  Peckham  (1867),  66  Barb.  103; 
Furey  v.  Town  of  Gravesend  (1886),  38  Hun.  319,  affd.  (1SS7),  104  N.  Y.  406,  10 
N.  B.  698. 

In  the  absence  of  statute  a  town  has  no  authority  to  act  as  trustee  for  charitable 
purposes.  Foedick  t.  Town  of  Hempstead  (1891),  126  N.  Y.  681,  26  N.  BS.  801,  U 
L.  R.  A.  716. 

A  town  may  be  as  fully  protected  by  a  bond  of  Indemnity  as  an  IndlvldaaL 
Manhattan  Sav.  Inst.  v.  East  Chester  (1887),  44  Run  637. 

This  leetlen  hat  not  enlarged  the  town's  corporate  oapaeity. — Horeon  t.  Town  of 
Oravesend  (1896),  89  Hun  62,  86  N.  Y.  Supp.  94;  Lyth  A  Sons  t.  Town  of  Etuu 
(1900),  33  Misc.  221,  68  N.  Y.  Supp.  SE6. 

Power  to  take  property. — A  town  In  Its  corporate  capacity  Is  antborlsed  to  ac- 
quire land  for  a  legitimate  town  purpose.  People  es  rel.  Averlll  t.  Works  (1832), 
7  Wend.  486. 

A  town  may  take  personal  property  by  bequest  for  the  support  of  its  poor.  Too- 
dick  T.  Town  of  Hempstead  (1860),  29  N.  T.  St.  Rep.  645,  8  N.  Y.  Supp.  778,  mod. 
(1891).  126  N.  Y.  581,  26  N.  E.  801,  11  L.  R.  A.  716. 

A  town  may  take  lands  for  highway  purposes  by  conveyance,  voluntary  or  other- 
wise, and  this  Implies  the  power  to  tatte  sucb  rights  on  Interests  In  lands  as  the 
necessity  of  the  case  or  the  public  good  may  require.  Hughes  t.  Bingham  (1892), 
136  N.  Y.  347,  32  N.  E.  78,  17  L.  R.  A.  464;  Vail  v.  Long  Island  R.  R.  Co.  (1887),  106 
N.  Y.  283,  12  N.  E.  607. 

Private  nse  of  property  held  by  town. — ^A  municipality  may  hold  property  either 
In  its  corporate  capacity  as  an  ordinary  proprietor,  or  solely  for  the  public  use. 
Whether  It  can  devote  any  part  of  Its  property,  even  temporarily,  to  a  private  nae 
depends  entirety  upon  the  capacity  In  which  It  holds  title.  People  ex  rel.  Swan  t. 
•  Dozsee  (1910),  136  App.  Dlv.  400,  ISO  N.  T.  Supp.  962,  attd.  (1910),  198  N.  Y.  606, 
92  N.  E.  1098. 

Trustees  of  a  town  holding  title  to  docks  and  bulkheads  purchased  by  the  town 
under  a  statute  which  provides  that  they  shall  be  held  for  the  public  use,  have  no 
authority  to  lease  a  portion  of  the  dock  to  a  private  eon^oratlon  to  be  used  for 
business  purposes  even  though  the  remaining  dock  space  be  sufflclent  for  the 
present  needs  of  the  public  People  ex  rel.  Swan  v.  Doxsee  <1910),  136  App.  Dlv. 
400,  ISO  N.  Y..Supp.  962,  atld.  {1910),  198  N.  Y.  605,  93  N.  E.  1098. 

Town  trustees  elected  under  a  statute  to  manage  and  control  lands  held  by  the 
town  as  private  property,  for  the  purpose  of  producing  Income,  may  lease  said 
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lindB  for  a  period  of  time  extending  berond  their  own  t«rm  of  office.  Bachla  t. 
Plepenbrlnk  (1912),  77  Misc.  3S2,  138  N.  T.  Supp.  435. 

Power  to  oontraot. — Towns  have  no  general  power  to  enter  Into  contracts  or  to 
Incur  obllgatloDB  the  payment  of  which  can  be  enforced  against  them.  Persons 
dealing  with  town  officers  are  charged  with  notice  of  the  limited  corporate  ca- 
pacity of  the  town,  and  It  Is,  therefore,  Incumbent  npon  one  who  asserts  the  fact 
of  an  IndebtednesB  to  him  from  the  town  to  point  ont  the  act  of  the  legislature 
which  authorized  and  empowered  the  town  to  Incur  the  debt.  Morson  t.  Town 
of  Oravesend  (1896),  89  Hun  GZ,  BG  N.  Y.  Supp.  94.  As  to  contracts  by  town, 
tee  I  10. 

It  1b  a  general  rule  that  all  parties  dealing  with  public  officers  are  chargeable 
with  notice  of  the  limitation  of  their  powers,  and  a  contract  by  a  public  officer  In 
eicess  of  the  powers  conferred  upon  him  imposes  no  liabilities  npon  the  municipal 
coiporatlon.    Walton  t.  City  of  N.  T.  (1898),  26  App.  DIt.  76.  49  N.  T.  Supp.  615. 

Where  a  statute  prescribed  the  purpose  and  the  manner  In  which  a  contract 
shall  be  made  by  a  town  officer,  the  provisions  of  such  statute  must  be  strictly 
followed,  otherwise  the  contract  will  be  invalid.  Suburban  Electric  Light  Co.,  y. 
Town  of  Hempstead  (1899),  38  App.  DIt.  35G,  GS  N.  Y.  Supp.  443, 

When  oonTeyaBce  by  town  board  tuianthoriied. — The  town  board  of  the  former 
town  of  riutlanda,  which  Is  now  part  of  the  city  of  greater  New  York,  had  no 
authority  on  June  21,  189G,  to  make  a  contract  for  the  conveyance  of  a  dock  by  a 
railroad  company  to  the  town  In  exchange  for  the  conveyance  to  the  railroad  by 
the  town  of  the  town's  interest  In  a  certain  piece  of  property  known  as  "the  old 
town  dock,"  without  any  previous  authorliatlon  or  subsequent  ratification  by  the 
town  In  Its  corporate  capacity  In  town  meeting.  City  of  New  York  v.  Brooklyn 
«  Rockaway  B.  R  R.  Co.  (1904),  98  App.  Dlv.  201.  90  N.  T.  Supp.  69G. 

Lcue  of  landi. — Town  trustees  elected  under  a  statute  to  manage  and  control 
lands  held  by  the  town  as  private  property,  for  the  purpose  of  producing  income, 
may  lease  said  lands  for  a  period  of  time  extending  beyond  their  own  term  of 
office.    Bachia  v.  Plependbrlnk  (1BI2),  77  Misc.  362,  136  N.  Y.  Supp.  436. 

Annulment  of  frandnlent  leases  exeented  by  town  oflioen.— Where  an  action  was 
brought  by  a  taxpayer  of  the  borough  of  Brooklyn  to  annul  certain  leases  of  com- 
mon and  marsh  lands  located  In  the  former  town  of  Jamaica,  upon  the  ground  that 
■neb  leases  were  executed  through  collusion  on  the  part  of  the  offlcers  of  the  town, 
the  fact  that  the  person  for  whose  benefit  the  fraudulent  leasee  alleged  to  have 
been  made  was  subsequently  elected  supervisor  of  the  town,  does  not  constitute  a 
defense  to  the  action.  Wenk  v.  New  York  City  (1903),  82  App.  Dlv.  684,  81  N.  Y. 
Supp.  683. 

Bridges  and  highways. — Towns,  in  their  corporate  capacity,  have  no  duties  to 
perform  in  respect  to  the  care,  superintendence  or  regulation  of  highways  within 
their  limits.  People  ex  rel.  Van  Keuren  v.  Town  Auditors  (1878),  74  N.  T.  310. 
And  see  People  ex  rel,  Everett  v.  Supervisors  of  Ulster  (1883),  93  N.  Y.  397;  Robin- 
son V.  Town  of  Fowler  (1894),  80  Hun  101,  30  N.  Y.  Supp.  26;  People  ex  rel.  Loomls 
T,  Town  Auditors  (1878),  75  N.  Y.  316. 

Towns  In  their  corporate  capacity  have  no  control  over  and  are  not  under ' 
obligation  to  keep  highways  In  repair.  Short  v.  Town  of  Orange  (1916),  176  App. 
DlT.  260,  181  N.  Y.  Supp.  466. 

A  town  li  not  liable  for  damages  oanied  by  a  Hre  started  by  a  steam  tractor  which 
had  been  purchased  for  and  was  being  used  by  the  town  superintendent  of  high- 
ways.    Short  v.  Town  of  Orange  (1916),  17G  App.  Dlv.  260, 161  N.  Y.  Supp.  466. 

Uabtlity  of  town*  for  aoti  of  agents  and  oSaets. — Town  assessors  and  collector 
are  not  officers  or  agents  of  town  In  its  corporate  capacity,  and  the  town  Is  not 
liable  for  their  mistakes.  LorlUard  v.  Town  of  Monroe  (1864),  11  N.  Y.  392;  Town 
of  Oallatln  v.  Loucks  (1864),  21  Barb.  578. 


Digitized  by  L.iOOQIC 


8746  TOWN  LAW. 

SI  10, 11.  Qeneral  proTlalonB.  L.  1B09,  ch.  S3. 

Towns  are  not  liable  (or  the  negllEent  acta  of  their  offlcera  In  the  abeence  ot 
BtatutozT  provlBlons.  The  rule  of  retpondeat  auperior  doea  not  exist  between  a 
town  and  Its  offlcera.  Short  t.  Town  of  Orange  (191C>,  176  App.  DIt.  260,  161  N. 
r.  Supp.  466. 

The  oflloeTt  of  a  town  are  liable  for  their  aeKllKenoe  In  the  performance  of  their 
offlclal  duties.  Short  t.  Town  of  Orange  <1&10),  176  App.  DIt.  SCO,  161  N.  Y. 
Sapp.  466. 

Power  to  rae. — A  town  Is  a  mnnlclpal  coriK>ratlon  and  as  such  may  sne  In  all 
coarts  In  tike  caae  ag  a  natural  person.  Town  of  Hempstead  v.  lAwrence  (1910), 
13S  App.  Dlv.  473,  123  N.  Y.  Supp.  1037.  See  also  section  11,  post  and  cases  cited 
thereunder. 

Section  etted. — Famsworth  t.  Boro  Oil  and  Qas  Co.  (1916),  316  N.  Y.  40,  43,  100 
N.  E.  860. 


ARTICLE  II. 
OEKEKAL  PS0TI8I01I8. 

Section  10.  Form  of  town  contract. 

11.  Action  and  proceeding  by  and  against  town. 

12.  Action  by  town  for  trespass. 

13.  Form  of  undertaking  of  town  officer  and  liability  thereon. 

14.  Report  to  district  attorney  by  county  clerk  of  omlaHlon  of  town  officer 

to  report  to  him. 

15.  Certain  offlclal  acta  of  Justice  of  the  peace  legalised. 

§  10.  Form  of  town  contract. — All  contracts  made  hy  town  officers  for 
and  in  behalf  of  their  towns  shall  be  in  the  name  of  the  town.  When  such 
contracts  are  otherwise  lawfully  made,  they  shall  be  deemed  the  contracts 
of  the  town,  notwithstanding  it  is  omitted  to  be  stated  therein  that  they 
are  in  the  name  of  the  town. 

Sonroe. — Former  Town  L.  (L.  1890,  ch.  569)  {  1S2,  In  part;  originally  revised 
from  R.  B.,  pt.  1,  ch.  11,  tit.  1,  H  1,  3;  tit.  6,  %%  1-5. 

Beferenoei. — Contracts  for  construction  of  town  highways,  Highway  Law,  1  4S; 
for  purchase  of  road  machinery,  Id.  |  49;  lor  extraordinary  repairs  of  highways 
and  bridges.  Id.  |  93. 

Effect  of  Kctlon. — This  section  has  not  changed  the  old  rule  that  a  commissioner 
of  highways  (now  town  superintendent  of  highways)  cannot  create  any  liability 
upon  the  part  of  his  fown  to  pay  for  materials  ordered  by  him  tor  the  ordinary 
repair  of  town  highways.  Lyth  k  Sons  t.  Town  of  Bvans  (1900),  33  Misc.  221.  6S 
N.  Y.  Supp.  356. 

See  also  cases  cited  under  section  2,  ante. 

§  11.  Action  and  proceeding  by  and  against  tows. — Any  action  or  spe- 
cial proceeding  for  the  benefit  of  a  town,  upon  a  contract  lawfully  made 
with  any  of  its  town  officers,  to  enforce  any  liability  created  or  duty  en- 
joined upon  those  officers,  or  the  town  represented  by  them,  or  to  recover 
any  penalty  or  forfeiture  given  to  such  officers,  or  the  town  represented 
by  them,  or  to  recover  damages  for  injury  to  the  property  or  rights  ot  such 
officers,  or  the  town  represented  by  them,  shall  be  in  the  name  of  the 
town.     Any  action  or  special  proceeding  to  eilforce  the  liability  of  the 
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towD  upon  any  such  contract,  or  for  any  liability  of  the  town  for  any  act  or 
omission  of  its  town  officers,  shall  be  in  the  name  of  the  town. 

lotiTM. — Former  Town  L.  (L.  1890,  ch.  669)  |  182,  In  part;  orlKlnally  revised  trom 
R.  S.,  pL  i,  cb.  11.  tit.  1,  II  1,  S;  tit  6,  II  1-S. 

XcfercKeet. — Town  ma;  sue  and  be  ened  aa  a  corporation,  Const.,  art.  8,  |  3. 
Actione  bf  and  against  certain  town  offlcera.  Code  dv.  Pro.  ||  1928-1931.  Tax- 
SVbtb'  action  against  town  offlcera,  Oeneral  Municipal  Iav,  |  51.  Actions  hj  towna 
tor  InJurleB  to  hlgbwa^s.  Highway  Iaw,  |  73;  agalnat  towns  tor  Inlurles  caused 
br  defectlTB  blghways,  Id.  |  71.  Actions  In  respect  to  settlement  of  poor  persons, 
Poor  Law.  ||  43-64. 

tvtfoK  and  effect  of  •eatlon. — ^Tbe  purpose  ol  tbe  above  proTlslon  was  to  place 
the  town  as  a  party  In  tbe  same  relation  to  actions  as  town  officers  were  placed 
before  sncb  act  In  respect  to  like  actions  tor  causes  legitimately  arising  out  of  and 
ralatlng  to  the  performance  of  tbeir  official  powers  or  duties.  Miller  t.  Busb 
(1S»G),  87  Hun  507,  34  N.  Y.  Snpp.  28S. 

The  section  cannot  be  construed  to  enlarge  or  increase  tbe  llablUtlee  of  towns 
acqX  to  tbe  extent  specifically  prescribed  tberein.  Robinson  v.  Town  ot  Fowler 
(1894),  80  Hun  101,  SO  N.  T.  Supp.  26. 

This  section  doee  not  make  a  town  capable  of  snlng  or  being  sued  generally,  or 
In  any  case  where  It  could  not  formerly  sue  or  be  sued  either  directly  or  by  or 
through  some  official,  and  therefore,  a  constable  thereof  cannot  bring  an  action 
■gainst  it  for  fees  whicb  are  made  a  statutory  town  charge,  but  must  proceed  by 
the  preecrlbed  method  ot  an  offlolal  audit,  Lattln  v.  Town  of  Oyster  Bay  (1901), 
14  HIsc.  568.  70  N.  Y.  Supp.  386. 

No  rule  of  law  is  enacted  by  this  section  wblcb  creates  a  liability  upon  tbe 
part  of  the  town  where  none  formerly  existed.  It  antborlzes  actlona  only  where 
there  U  a  Itabtltty.  Wright  v.  Town  of  Wilmurt  (1904).  44  Misc.  456,  90  N.  Y. 
Snpp.  to. 

Prior  to  the  act  of  1690  the  towns  had  a  Tcry  limited  oorpoiate  power. — In  cases 
coming  within  such  powers  the  town  could  sue  and  be  sued  except  where  the 
town  offlcera  were  authorized  to  sue  in  their  names  of  office  for  the  benefit  ot  the 
town.    HlUer  v.  Buata  (1896).  S7  Hun  507,  34  N.  Y.  Supp.  286. 

Aetloni  under  itatnte  prior  to  Town  Law. — See  Qrlggs  y.  Griggs  (1S76),  66  Barb. 
287,  aftd.  (187A),  66  N.  Y.  604;  Town  of  Chautauqua  t.  Qiftord  (1876),  8  Hun  162; 
Hathaway  t.  Town  of  Homer  (1871),  6  Lans.  267.  revd.  (1873),  54  N.  Y.  656;  Town 
of  Lewis  T.  Marshall  (1874),  66  N.  Y.  663;  Town  ot  Guilford  t.  Lewis  (1874),  68 
N.  Y.  116,  121;  Morey  t.  Town  of  Newfane  (1850).  8  Barb.  645.  Actlona  would  not 
lie  against  towns  for  errors  of  aseesaora.  Lorillard  v.  Town  of  Monroe  (1854), 
U  N.  Y.  393.  ttttg.  (1853),  12  Barb.  161. 

AetlODi  In  behalf  of  town  must  be  brought  In  the  name  thereof.  Cornell  t. 
Town  of  Guilford  (1845),  1  Den.  610;  Palmer  t.  Ft.  Plain  A  Cooperstown  P.  R. 
Co.  (1854),  11  N.  Y.  376.  390.  Bodies  created  by  the  legislature  have  an  incidental 
capacity  to  sue  and  be  sued.  Independently  of  any  express  power.  Clarlasy  v.  Met. 
Fire  Department  (1S6S),  7  Abb.  N.  8.  362. 

Where  there  la  a  liability  to  tbe  town  tor  moneys.  It  can  only  be  enforced  by  an 
action  in  the  name  of  the  town.    Town  of  Chautauqua  v.  Gilford  (1876),  8  Hun  152. 

Oveneer  of  the  poor  of  a  town  cannot  sue  or  be  aued  as  such.  Rept.  ot  Atty. 
GenL  (1894)  303. 

Salt  Bgainit  former  lapervlsor  for  acconntlng. — Thfa  section  may  be  construed  to 
authorize  a  suit  agalnat  a  former  euperrlsor  to  compel  him  to  account  tor  moneys 
that  came  Into  his  hands  by  virtue  of  hla  office.  Town  ot  Pelbam  t.  Shlnn  (1908), 
129  App.  DlT.  20,  113  N.  Y.  Supp.  98,  affd.  (1909).  194  N.  Y.  548,  87  N.  B.  1128. 

AedoB  for  injury  to  highway!  and  bridges. — Town  has  aufflclent  property  In  tbe 
Vol.  Till— 31 
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highways  and  brIdKes  to  maintain  an  action  tor  injury  thereto,  and  anch  action  is, 
under  tbe  above  aectton,  properlr  brought  in  the  name  of  the  town.  Town  of  E^. 
Covington  v.  U.  S.  *  Canada  R.  R.  Co.  (1896),  S  App.  Dlv.  SS3,  40  N.  Y.  Supp.  313, 
aird.  (1898),  1G6  N.  Y.  702.  51  N.  E.  1094;  Bidelman  v.  State  of  New  York  (1888). 
110  N.  Y.  232,  18  N.  B.  115,  1  L.  R.  A.  268. 

Action  agalnit  aomnlMfoner  of  b^hwayi. — Where  town  has  no  Interest  in  tbe 
lands  In  dispute,  action  against  commiesloner  of  highways  cannot  be  brought  In 
name  of  the  town.    Riley  v.  Brodle  (1898),  22  Misc.  374,  EO  N.  Y.  Supp.  317. 

Action  by  osilgnee  of  claim  agatut  town. — Assignee  of  claim  against  town,  for 
payment  of  which  money  has  been  raised  and  paid  to  the  supervisor,  is  entitled 
to  maintain  an  action  against  the  town  to  recover  the  amount  due.  Bennett  ▼. 
Town  of  Ogden  (1903),  81  App.  Dlv.  455,  81  N.  Y.  Supp.  66. 

Action  against  town  npon  contract. — People  ez  rel.  Jonas  v.  Board  of  Town  Audi- 
tors  (1900).  49  App.  Dlv.  4,  63  N.  Y.  Supp.  114. 

Where  a  town  has  issued  bonds  In  a  certain  sum  for  tbe  constrnctton  of  a  town 
hall  and  any  part  of  the  fund  bo  created  remains  unexpended  an  action  mar 
be  brought  against  the  town  by  a  subcontractor  to  compel  the  payment  of  his  claim 
for  labor  performed  upon  the  town  hall,  where  tbe  town  board  refuses  to  apply  any 
of  such  fund  to  the  payment  of  his  claim.  It  all  of  the  fund  so  created  had  been 
expended  the  only  remedy  Is  a  presentation  of  the  claim  to  the  town  board  for 
audit,  and  a  subsequent  review  of  their  determlntion  by  a  certiorari.  Bragg  t. 
Town  of  Victor  (1903),  84  App.  Div.  83.  82  N.  Y.  Supp.  212. 

An  action  cannot  be  maintained  against  a  town  to  recover  unliquidated  damages 
resulting  from  a  breach  of  contract  Holroyd  t.  Town  of  Indian  Lake  (1903),  85 
App.  Dlv.  246,  83  N.  Y.  Supp.  533,  affd.  (1905),  180  N.  T.  318.  73  N.  E.  36. 

Action  npon  eontraot  legalised  by  legislatare. — An  action  will  not  lie  againat 
a  town  upon  a  contract  confessedly  Illegal,  and  afterwards  legalised  by  an  act 
of  tbe  legislature,  made  by  tbe  town  board  for  tbe  construction  of  abutments  for 
a  bridge.  Such  an  action  is  purely  upon  contract  notwithstanding  such  legalisa- 
tion, and  like  any  other  contract  against  the  town  must  be  presented  to  the  town 
board  for  audit.  Colby  v.  Town  of  Day  (1902),  75  App.  DW.  211.  77  N.  Y.  Supp. 
1022,  revd.  on  question  of  practice  (1904),  177  N.  Y,  648.  69  N.  G.  367. 

Action  for  InJnriCH  to  bridge  between  towni. — Altbough  It  is  provided  by  |  73 
of  the  Highway  Law,  that  town  superintendents  of  highways  may  bring  an  action 
In  the  name  of  a  town  against  any  person  or  corporation  to  sustain  the  rights  of 
the  public  In  and  to  any  blghway  of  tbe  town,  the  above  section  of  the  Town  Law 
requires  an  action  for  injuries  to  a  bridge  between  towns  to  be  brought  in  the 
names  of  the  towns,  and  not  in  the  names  of  their  superintendents;  and  this  la 
so.  although  by  a  special  act  such  bridge  Is  placed  under  the  Joint  control  and 
direction  of  the  town  superintendents  of  tbe  towns.  Town  of  Palatine  v.  Canajo- 
harle  Water  Supply  Co.  (1904).  90  App.  Div.  648.  8$  N.  Y.  Supp.  412,  altd.  (1906),  184 
N.  Y.  682.  77  N.  E.  1197. 

Liability  of  town  for  road  machine. — Tbe  fact  that  a  commlsstoner  of  highwayB 
(now  town  superintendent)  has  made  a  valid  contract  to  purchase  a  road  machine, 
having  sufflcient  funds  in  bis  hands  for  the  purpose,  does  not  make  the  town 
liable  therefor.  This  section  creates  no  liability  on  tbe  part  of  the  town  where 
It  would  not  have  been  liable  except  for  its  provisions,' but  simply  providee  that 
where  the  town  is  liable  proceedings  must  be  taken  against  It  directly.  Acme 
Road  Machinery  Co,  r.  Town  of  Brldgewater  (1906),  185  N.  Y.  1.  77  N.  E.  879, 
revg.  (1905),  104  App.  Dlv,  597,  93  N.  Y.  Supp.  494. 

Penslttei  for  use  of  town  to  be  recovered  by  supervisor  In  action  brought  In 
name  of  town.    Adee  v,  Amow  (1896),  91  Hun  329,  36  N.  Y.  Supp.  1020. 

Dntlei  of  inpervlioT  to  lay  before  town  meeting  atatement  of  proceedings  oxHy 
apply  when  action  Is  against  town  In  tbe  name  thereof.    Halburt  v.  Defendort 
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(1891),  G8  Hun  G86,  12  N.  Y.  Bnpp.  873.  Bee  People  ex  rel.  Van  K«uren  v.  Town 
of  laopuB  (1878),  74  N.  Y.  310. 

Lesal  oapaolty  of  tmateei  of  town  property  to  rae;  anthorlty  of  trniteet  to  leaie 
UWB  property. — Truatees  elected  by  a  town  and  authorized  by  statute  (L.  1867,  ch. 
603)  to  bave  charge  of  lands  belotiKliiK  to  the  town,  have  not  the  legal  capacity  to 
brinE  a  suit  for  the  cancellation  of  a  lease  of  lands,  executed  by  tbelr  predeceasora. 
It  teenu,  that  the  trustees  hare  no  authority,  without  express  direction  by  tbe 
town,  to  leoM  tbe-  property,  with  a  prMlege  of  renewals  extending  over  a  period  of 
^ty  years.  Tu.ma  v.  Flepenbrink  (1914),  160  App.  DIt.  226,  146  N.  T.  8upp.  474, 
tttg.  (1912),  77  Misc.  367,  136  N.  Y.  Supp.  343. 

I  12.  Action  by  town  for  trespuL — ^Whenever  an  action  is  brought  by 
a  town  to  recover  a  penalty  for  a  trespass  committed  upon  its  land,  and  it 
diall  appear  upon  the  trial  that  the  damages  from  the  trespass  exceed  ten 
dollars,  the  town  shall  recover  the  damages  and  costs  in  lieu  of  the  penalty, 
and  anch  recovery  shall  be  a  bar  to  any  subeeiiuent  civil  action  for  the 
same  trespass. 

■oniee. — Former  Town  L.  (U  1890,  ch.  6SB)  |  183;  originally  revised  from 
R  a.,  pt.  1,  ch.  11,  tit.  6,  I  6. 

A  town  ming  to  enjoin  repeated  treipsMci  npon  Isndi  owned  by  it  is  not  exerdaing 
■  porely  public  or  governmental  function,  but  is  asserting  a  private  and  property 
rt^L  '  It  may  maintain  such  an  action  where  previously  authorised  by  resolution 
of  tbe  town  board,  and  It  is  not  asaentlal  aa  a  condition  precedent  that  tba  electors 
of  the  town  at  a  biennial  or  special  moetlng  direct  the  proMcutlon  and  that  funds 
be  raised  therefor.  Town  of  Hempstead  v.  Lawrence  (ISIO),  13S  App.  Div,  473, 
122  N.  Y.  Supp.  1037. 

§  13.  Form  of  nndertaldng  of  town  officer  and  liability  thereon. — Every 
nndertaMng  of  a  town  officer,  as  provided  by  this  chapter  or  otherwise, 
mnst  be  executed  by  such  officer  and  his  sureties  and  acknowledged  or 
proven  and  certified  in  like  manner  as  deeds  to  be  recorded,  and  the  ap- 
proval indorsed  thereon.  The  parties  executing  such  undertaking  shall  be 
jointly  and  severally  liable,  regardless  of  its  form  in  that  respect,  for  the 
damages  to  any  person  or  party  by  reason  of  a  breach  of  its  terms. 

Sonroe^-Former  Town  L.  (U  1890,  ch.  569)  I  S6;  originally  revised  from 
R.  B.,  pt.  1,  ch.  6,  Ut.  6,  H  26-29. 

Befereues. — Form  of  offlclal  undertakings,  generally,  see  Public  Officers  Law, 
II  11-15. 

liability  of  inteties  npon  a  bond  only  extends  to  tbe  default  of  their  principal 
oonunltted  after  commencement  of  term  for  which  they  became  his  sureties. 
BIseell  V.  Saxton  (1876),  66  N.  Y.  66. 

S  14.  Report  to  dittrict  attorney  by  county  derk  of  ominion  of  town 
ofioei  to  report  to  him. — The  clerk  of  each  county  shall  make  a  report  to  the 
district  attorney  of  tbe  county,  of  all  omissions  by  any  town  ofiQcer  to  make 
and  transmit  any  returns  or  certificates,  which  by  law  they  are  required 
to  make  to  sneh  clerk,  and  the  district  attorney  shall  enforce  the  penalty, 
by  law  imposed  upon  the  delinquent  officer. 

,   originally  revised  from  L. 
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§  16.  Certain  offlcial  acti  of  jiutioe  of  the  peace  legalized. — The  officii 
acts  heretofore  done  of  every  justice  of  the  peace,  duly  elected  or  appointe 
to  the  office,  so  far  as  such  official  acts  may  be  affected,  impaired  or  que 
tioned,  by  reason  of  the  failure  of  any  such  justice  to  take  and  subscril 
the  official  oath,  or  give  an  official  bond  as  required  by  law,  are  hereb 
legalized,  ratified  and  confirmed. 

Source. — Former  Town  L-  (U  1890,  ch.  669)  |  69;  orlglnallr TerlBed  from  I 
18gS.  cli.  390;   L.  ISSG.  ch.  ZIO;  L.  1886,  eb.  461. 

The  latter  portion  of  tblB  aectlon  was  omitted  by  the  board  of  statutaiT  consol 
dation  becauBO  temporary  tn  character.  It  permitted  Juatlcw  of  the  peace  to  fll 
an  undertaking  within  slxt;  days  from  the  pasBoge  of  the  act.  The  time  to  file  th 
undertaking  bos  expired  and  the  Btatute  can  have  do  further  UBe. 

Beferencei. — Legalization  of  official  acts  of  jnstlcea  of  the  peace,  see  Juatlce 
of  the  Peace.  Official  acta  not  iBTalldated  by  failure  to  file  official  oath  or  ni 
dertaking,  Public  Officers  Law,  t  16. 

ARTICLE  in. 
BOVintAKIES. 

Section  30.  DlBpoflltlon  of  town  property  on  alteration  of  boundariea. 

31.  Apportionment  of  debts  on  dlvlnlon  of  towns. 

32.  Meetings  of  town  boardB  on  alteration  of  boundaries. 

33.  Right  of  action  upon  failure  of  towns  whose  boundaries  are  altered  ti 

agree  upon  dlspoBltlon  of  asseta  and  debts. 
3i.    Application  of  article. 

§  30.  Diapoiition  of  town  property  on  alteration  of  boundariea. — ^Whei 
the  boundariea  of  a  town  owning  real  or  personal  property  shall  be  altered 
either  by  a  division  of  a  town  into  two  or  more  towns  or  by  the  annexatior 
of  a  part  of  its  territory  t«  another  town  or  towns,  the  town  boards  of  thi 
several  towns  affected  by  such  alterations  shall  meet  as  soon  as  may  b< 
after  the  first  town  meetings  subsequently  held  in  such  towns,  and  shall 
make  such  agreement  concerning  the  disposition  to  be  made  of  such  real 
and  personal  property,  and  the  apportionment  of  the  proceeds,  as  thej 
shall  deem  equitable  and  take  all  measures,  and  execute  all  conveyancec 
necessary  to  carry  such  agreement  into  effect.  If  no  such  agreement  shall 
be  made  within  six  months  after  such  town  meetings,  the  town  board  of 
each  town  in  which  any  portion  of  such  real  property,  or  in  whose  posses- 
sion any  of  such  personal  property  shall  be,  shall,  as  soon  as  may  be,  sell 
and  convey  such  part  of  the  real  property  as  shall  be  included  within  the 
limits  of  the  town  as  fixed  by  such  alteration,  and  such  of  the  persona! 
property  as  may  be  in  its  possession;  and  the  proceeds  arising  from  the 
sale  shall  be  apportioned  between  the  several  towns  interested  therein,  by 
the  town  boards  of  all  the  towns,  according  to  the  amount  of  the  taxable 
property  of  the  town  divided  or  altered,  as  the  same  existed  immediately 
before  such  division  or  alteration,  to  be  ascertained  by  the  last  assessment- 
roll  of  such  town.     But  no  town  cemetery  or  burial-ground  shall  be  sold  or 
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divided,  but  the  same  shall  belong  to  the  town  within  which  it  may  be  situ- 
ated after  a  divisioQ  of  the  town  shall  have  been  made,  and  no  lots  hereto- 
fore granted  by  the  people  of  this  state  to  any  town  for  the  support  of 
the  gospel  and  of  schools,  commonly  called  the  gospel  and  school  lots,  shall 
be  so  sold  or  apportioned. 

gonne, — Former  Town  L.  (L.  1890,  ch.  669)  {  3;  originally  rerleed  Irom  R.  S., 
pt.  1,  ch.  11,  tit.  1.  II  4-7,  9.  11. 

Sefemiaei. — Board  of  BuperrfsoFB  may  divide  or  alter  bouadarlea  of  towns, 
Conatr  Law,  |  3&.  BstabllBtament  of  diapated  town  lines,  Id.  |  87.  Rivera  and 
lilandii  on  town  boundaries,  R.  S.,  pt.  1,  ch.  2,  tit.  4,  H  6S,  59,  ante,  p.  8738. 

Then  lerlilatnre  may  obanKe  bonndarie*. — A  town,  as  a  corporation,  exists  solely 
by  virtue  of  the  leglalatlve  will,  and,  aa  against  the  town  Itself,  the  town  boun- 
daries may  be  extended  or  restricted  at  the  pleasure  of  tbe  legislature,  or  the  town 
Itself  be  destroyed  by  consolidating  it  with  another  town  or  mnnicipallty  without 
even  the  reqaeet  or  consent  ot  any  of  the  Inhabitants.  Henderson  v.  City  at 
New  York  (1901),  SG  App.  Dlv.  ISO,  72  N.  Y.  Supp.  609. 

§  31.  Apportionment  of  debts  on  division  of  towas.^ — ^Debts  owed  by  a 
town  so  divided  or  altered  shall  be  apportioned  in  the  same  manner  as  the 
personal  property  of  a  town,  and  each  town  shall  be  chained  with  its  share 
of  the  debts,  according  to  the  apportionment,  and  the  amount  of  the  un- 
paid taxes  levied  and  assessed  upon  the  taxable  property  of  the  town, 
divided  or  altered,  before  the  division  or  alteration  thereof,  shall  be  appor- 
tioned between  the  several  towns  interested  therein,  according  to  the 
amount  of  taxable  property  in  each  town  as  the  same  existed  before  such 
division  or  alteration,  to  be  ascertained  by  the  last  assessment-roll  of  the 
town.  In  making  such  division,  there  shall  be  set  off  to  each  town  inter- 
ested the  unpaid  taxes  assessed  and  levied  upon  the  real  property  within  its 
borders  and  such  as  were  assessed  and  levied  upon  personal  property 
against  persons  or  corporations  who  resided  within  its  borders  at  the  time 
of  the  assessment ;  and  each  town,  to  which  the  same  are  apportioned,  shall 
have  the  same  power,  right  and  methods  of  collecting  the  same  by  war- 
rant, action,  sale  or  otherwise,  as  the  town  so  divided  or  altered  had,  or 
would  have  bad  if  such  town  had  not  been  so  divided  or  altered.  Any 
Bach  town  having  apportioned  to  it  more  than  its  proportion  ot  unpaid 
taxes,  according  to  the  aforesaid  taxable  property,  to  be  ascertained  by  the 
hist  assessment-roll  of  such  town,  shall  pay  to  the  other  town  or  towns  in- 
terested, such  sum  or  sums  as  shall  be  necessary  to  make  such  apportion- 
ment correspond  with  the  said  taxable  property,  as  ascertained  by  the  said 
last  assessment-roll  of  said  town,  before  the  said  division  or  alteration. 

Sonree, — Former  Town  L.  (L.  1S90,  ch.  669)  I  4,  as  amended  by  L.  1896,  ch. 
4^9:  originally  revised  from  R.  S.,  pt.  1,  ch.  11,  tit.  1,  1  10. 

Sefnial  of  town  boards  to  apportion  debts;  lemedy  by  mandamus. — Proceedinga  by 
mandamus  cannot  be  instituted  against  a  board  of  supervlsora  to  levy  and  aeBesa 
the  amount  due  upon  a  Judgment  against  the  town  upon  the  territory  formerly 
Indoded  in  the  town.  The  statute  requires  the  town  boards  to  apportion  the 
debts  of  tbe  towns  upon  the  property  of  tbe  several  towns,  and  if  tbe  town  boards 
i^nse  to  act  the  remedy  Is  by  mandamus  against  tbem  to  compel  a  compliance  with 
the  twma  ot  the  statnta.    Thia  provision  Is  in  tbe  first  Inatance  exdualve  and  must 
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be  pursued.  People  ez  rel.  McKemle  v.  Superrlsors  of  Ulster  (1S83},  94  N.  Y.  163 
alTK.  (1S83J,  30  Hun  148;  Laramie  y.  Albanr  Co.  <18T5),  92  U.  S.  307,  !3  L.  ed.  652; 
Mount  Pleasant  v.  Beckwlth  (1ST9),  100  U.  S.  &14,  26  L.  ed.  699. 

L.  18DS,  cli.  876,  relatlTe  to  dlTlilon  of  town  of  Waterrliet  and  proTldlng  foi 
payment  of  debts  owed  b^  said  town  Is  constitutional.  Fort  t.  Cummings  (189E) 
90  Hun  481,  36  N.  ¥.  Supp.  36. 

§  32.  Keetins;!  of  town  loardi  on  titration  of  botutduiei. — ^Whenever  i 
meeting  of  the  town  boards  of  two  or  more  towns  shall  be  required,  ii 
order  to  carry  into  effect  the  provisions  of  this  article,  such  meeting  maj 
be  called  by  either  of  the  supervisors  of  such  towns,  by  giving  at  least  threi 
days'  written  notice  to  all  the  other  members  of  such  town  boards  of  thi 
time  and  place  of  such  meeting. 

Source. — Former  Town  L.  (L.  1890,  ch.  G69)  |  6,  In  part,  as  amended  br  L.  1896,  ch 
469;  originally  revised  from  R.  S.,  pt  1,  ch.  11,  tit.  1,  |  8. 

§  33.  Kight  of  actioii  npon  fulnre  of  towns  whose  bonndariei  are  altera 
to  agree  npon  disposition  of  assets  and  debts. — Whenever  said  town  board 
shall  fail  to  carry  into  effect  the  provisions  of  this  article  and  agree  upoi 
the  amount  of  assets  to  which  each  town  is  entitled,  and  the  amount  of  in 
debtedness  for  which  each  town  is  liable  and  complete  the  full  settlemen 
thereof,  within  eighteen  months  after  the  division  or  alteration  mentionec 
in  section  thirty  of  this  article,  any  of  such  towns  may  begin  and  maintaii 
an  action  against  the  other  town  or  towns  to  make  and  enforce  such  set 
tl^nent. 

Souroe. — Former  Town  L.  (L.  1890,  cb.  569)  |  5,  In  part,  as  amended  by  L.  1S96 
ch.  459;  ortglnallj  revised  from  R.  S.,  pt.  1,  cb.  11,  tit.  1,  |  8. 

§  34.  Application  of  article. — The  provisions  of  this  article  shall  applj 
to  towns  heretofore  and  hereafter  divided  or  altered. 

Source. — Former  Town  L.  (L.  1890,  ch.  G69)  |  5,  as  amended  by  L.  1896,  ch 
459;  originally  revised  from  R.  S..  pt.  1.  ch.  11,  Ut.  1.  |  8. 


ARTICLE  IV. 

TOWn  KEETIHOB. 

Town  meeting. 

Changing  date  of  town  meeting. 

Place  of  town  meeting. 

Powers  of  town  meeting. 

Powers  of  town  meeting  to  fill  vacancy  In  office  of  Justice  of  the  peace. 

Power  of  town  meeting  to  make  appropriation  for  public  monuments. 

Special  town  meeting. 

Notices  of  town  meeting. 

Notice  of  proposition  to  be  determined  by  ballot. 

Presiding  offlcers  of  town  meeting. 

Clerk  of  town  meeting. 

Duration  of  town  meeting. 

Proclamation  of  opening  and  closing  polls  of  town  meeting. 
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53.  Qualification  ol  elector  at  town  meeting. 

5i.  Qualification  of  elector  to  vote  for  site  for  town  bouse. 

5G.  When  women  are  qualified  to  vote. 

56.  Ballota  for  full  term  and  vacancies. 

ST.  Method  of  voting. 

58.  BalloUng. 

GS.  Balloting  on  hlgtawaf  duestlonB  where  village  Is  separata  road  district. 

60.  Ti-auBacUon  of  business  at  town  meeting  not  requiring  a  balloL 

■       tl.  CballMigeB. 

82.  Minutes  of  proceedings. 

63.  Poll  list  at  town  meeting. 

64.  Canvass  of  votes. 

65.  Town  meeting  by  election  dlstricta. 

66.  Transaction  of  business  In  town  meeting  by  election  districts  not  n- 

quiring  a  ballot. 

67.  Town  meeting  at  time  of  general  election. 

68.  Ballota  at  town  meeting  held  at  time  of  general  election. 

69.  Qualification  of  voter  at  town  meeting  held  at  time  of  general  election. 

§  40.  Town  m«tins. — The  electors  of  a  town  shall,  biennially,  on  the 
second  Tuesday  of  Pebruary,  assemble  and  hold  meeting  at  sueh  place  in 
the  town  as  the  electors  thereof  at  their  biennial  town  meeting  shall,  from 
time  to  time,  appoint.  If  no  place  shall  have  been  fixed  for  such  meeting, 
the  same  shall  be  held  at  the  place  of  the  last  town  meeting  in  the  town 
or  election  district,  when  town  meetings  of  a  town  are  held  in  election 
districts.  The  board  of  supervisors  of  any  county  may,  by  resolution,  fix 
a  time  when  the  biennial  town  meetings  in  such  county  shall  be  held,  which 
shall  be  either  on  some  day  between  the  first  day  of  February  and  the  first 
da7  of  May,  inclusive,  or  on  the  first  Tuesday  after  the  first  Monday  in 
November  of  an  odd  numbered  year. 

■oane. — Fonner  Town  L.  (L.  1890,  ch.  569)  |  10,  as  amended  by  L.  1893,  eh. 
U;  L.  1893,  ch.  82;  L.  1897,  ch.  481;  L.  1898,  ch.  363;  L.  1900,  ch.  374;  L.  |  1901, 
ch.  391,  and  L.  1903,  ch.  339;  originally  revUed  from  R.  8.,  pt.  I,  ch.  11,  tit.  2, 
if  1,  2;  L.  1831,  ch.  52;  L.  1834.  ch.  16;  L.  1839,  ch.  3SS,  |  15;  L.  1859,  ch.  107; 
L.  ISTG,  cb.  482,  as  amended  by  U  187S,  ch.  132. 

Kefnenaes.^Town  meetings  In  counties  between  400,000  and  600,000  Inhabitants 
(Brie  county),  art.  26,  |{  520-523;  In  counties  between  150,000  and  160,000  inhabi- 
tants by  state  census  of  1895  (Onondaga  county)  art.  26,  ||  530-534;  In  counties 
of  between  130,000  and  150,000  Inhabitants,  according  to  federal  census  of  1900 
(Oneida  county).  Art.  27,  H  540-544;  In  counties  between  120,000  and  130,00  Inhabi- 
tants according  to  federal  census  of  1900  (Reneselaer  count;),  Art.  28,  |f  G60-562; 
In  counties  between  71,000  and  75,000  Inhabitants  according  to  federal  census  of 
1900  (Niagara  county),  art.  29,  ||  560-563;  In  counties  between  50,000  and  54,000 
lahabitanta  according  to  federal  census  of  1900  (Herkimer  county).  Art.  30,  || 
5T0~S74;  In  counties  of  Rockland,  Orange  and  Sullivan,  Art.  31,  ||  G80-G86;  In 
county  of  Nassau,  Art.  31-a,  i  588. 

Coadnot  of  town  meetlng.^Vote  of  electors  Is  not  Invalid  or  Irregular  because 
the  resolution  was  put  to  vote  and  adopted  from  the  piazza  of  the  hotel,  to  the. 
voters  outside,  white  the  meeting  and  balloting  was  held  Inside  the  hotel;  nor 
because  the  clerk  of  the  board,  under  directions  of  presiding  officers  put  the  vote, 
and  declared  It  carried.     People  ex  rel.  Knlffin  v.  Tabor  <1861),  21  How.  Pr.  42. 

Compliance  with  statnte. — It  Is  very  rarely  that  at  a  town  meeting  all  of  the 
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requirements  of  the  Election  Law,  Town  Law,  Liquor  Tnx  Law,  and  other  stnt- 
utea  relating  to  such  election,  nr«  Btrlctly  compiled  with.  Th«M  requirements 
are  too  numerous  and  Intricate  to  exact  compliance  with  every  detail  on  the  part 
ot  town  olllcers.  It  an  election  could  be  set  aside  for  erer;  oTenlgbt,  omission 
and  mistake  ot  the  officers  in  charge,  but  tew  would  stand.  Unless  It  Is  shown  that 
eucb  mistake  affected  the  result  or  tended  to  deprive  someone  of  bis  legal  rights, 
such  election  should  not  be  disturbed.  Hatter  of  Town  of  Qroton  (1909),  63 
Misc.  370,  118  N.  Y.  Supp.  417,  affd.  (1909),  134  App.  DIv.  991,  119  N.  Y.  Supp.  1147. 

Special  town  meeUng  Is  not  in  any  sense  a  "town  election."  No  officer  can  be 
elected  at  such  a  meeting.  People  ex  rel.  Thomas  v.  Sackett  (1897),  16  App.  Dtv. 
290,  •14  N.  Y.  Supp.  G93. 

Adjournment. — Under  a  statnte  similar  in  all  respects  to  this  It  was  held  that 
the  qualified  electors  of  a  town  at  their  town  meeting,  mar,  after  the  regular  or- 
ganization of  the  meeting,  determine  by  vote  that  the  meeting  shall  be  continued  at 
the  place  of  such  organization  through  a  part  of  the  day  and  then  be  adloumed  to 
some  other  place  In  the  town,  and  there  continued  through  the  residue  ot  the  day. 
People  exe  rel.  Slmonson  v.  Martin  (1861),  5  N.  Y.  22. 

Plxing  time  of  holding  town  meetluKt. — Under  the  provision  of  this  section  that 
'The  board  of  supervlBors  of  any  county  may,  by  resolution,  Bx  a  time  when  the 
biennial  town  meetings  In  such  county  shall  be  held,  which  shall  be  either  on 
some  day  between  the  first  day  of  February  and  the  first  day  of  May,  Inclusive,  or 
on  the  first  Tuesday  after  the  first  Monday  in  November  of  an  odd-numbered  year," 
the  board  ot  supervisors  of  a  county  where  town  meetings  have  been  held  on  the 
first  Tuesday  after  the  first  Monday  In  November  ot  the  odd-numbered  years  may 
pass  a  resolution  providing  that  thereafter  the  biennial  town  meetings  of  said 
county  shall  be  held  on  the  first  Tuesday  after  the  first  Monday  In  March  of  an 
even-numbered  year,  and  of  the  even-numbered  years  theratter.  Smith  v.  Farley 
(1913),  165  App.  DIv.  813, 140  N.  Y.  Supp.  990. 

Only  purpose  ot  fixing  biennial  town  meetings  la  to  separate  national  and  atate 
elections  from  local  elections.  People  ex  rel.  Smith  v.  Bennett  (1912),  170  N.  Y. 
St.  Rep.  400.  136  N.  Y.  Supp.  400. 

A  biennial  town  meeting  v^an  be  held  In  the  spring  of  any  year,  or  on  general 
election  day  in  the  fall  of  an  odd^umbered  year.  People  ez  rel.  Smith  v.  Bennett 
(1912),  170  N.  Y.  St.  Rep.  400,  136  N.  Y.  Supp.  400. 

Changing  date  of  holding  town  meeting*. — Rept.  of  Atty.  Oenl.  (1903)  261. 
Where  town  meetings  are  held  at  the  same  time  as  general  elections,  this  section 
applies.    Rept.  of  Atty.  Oenl.  (1S99)  326. 

Besolution  of  board  of  ■nperrisors  ohanglag  town  meetings  to  general  eleetlon 
day. — A  resolution  ot  a  board  of  supervisors  which  attempts  to  extend  the  terms 
ot  town  officers  elected  at  a  town  meeting  Is  unauthorized.  People  ex  rel.  Smith 
V.  Weeks  (1903).  176  N.  Y.  194,  68  N,  E.  261,  affg.  (1903),  87  N.  Y.  App.  DIv.  6X0,  84 
N.  Y.  Supp.  16;  RepL  of  Atty,  Oenl.  (1912)  91.  Board  of  supervisors  has  no  power 
to  flx  the  year  In  which  biennial  town  meetings  shall  be  held.  Rept  of  Atty. 
Oenl.   (1900)   269. 

The  board  of  Bupervtaors  ot  Hamilton  county  at  a  regular  session  held  November 
29.  1911.  all  members  being  present  and  voting  In  favor  thereof,  adopted  pursuant 
to  the  Election  Law  and  section  40  ot  the  Town  Law  a  resolution  by  which  the 
time  for  holding  the  general  or  biennial  town  meeting  In  the  several  towns  was 
changed  from  the  third  Tuesday  in  March  to  the  first  Tuesday  after  the  first  Mon- 
day In  November,  all  officers  elected  at  the  general  election  In  1913  to  take  otBce  on 
January  1,  1914.  At  a  town  meeting  held  March  3.  1913,  relator  received  the 
majority  vote  for  the  office  of  supervisor  and  having  qualified  demanded  the  books, 
papers  and  moneys  of  the  town  from  defendant  who  bad  been  duly  elected  supervisor 
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■t  the  regular  town  meeting  held  March  3, 1911.  In  an  action  to  h&ve  It  determined 
that  relator  waa  entitled  to  the  oBtce  and  to  oust  defendant,  who  refused  to  turn 
over  the  books  and  papers,  held,  that  the  board  of  auperrlBora  had  the  legal 
richt  to  change  the  time  lor  holding  the  btennlat  town  meetings  and  had  done 
M  by  the  adoption  of  the  resolution.  That  there  could  have  been  no  town  meeting 
In  March,  l!tl3,  at  which  relator  claims  to  bare  been  elected.  That  If  anr  vacancy 
In  the  office  existed  defendant  was  entitled  to  bold  the  office  until  the  vacancy 
wsa  QUed  by  the  proper  authorttlea,  or  until  his  successor  In  office  should  have 
been  elected  In  November,  1913.  People  ex  reL  Perkins  v.  Pelcher  (1913),  81 
Miw^  423,  142  N.  Y.  Supp.  890. 

A  resolution  by  the  board  of  supervisors,  passed  under  chapter  391  of  the  Laws 
of  1901,  changing  the  time  of  the  holding  of  the  blmulal  town  meeting  from 
spring  until  tall.  Is  constitutional  and  effective.  People  ei  rel.  Flucklger  v.  Huf- 
talen  (1913),  16S  App.  Dlv.  44,  142  N.  Y.  Supp.  1012. 

Statute  rednoing  number  of  trustees  and  providing  for  biennial  elections. — ^L.  1902, 
chap.  133,  entitled  "An  act  to  provide  for  the  election  and  to  preacrlbe  the  terms 
and  compensation  of  the  town  trustees  in  the  town  of  Southampton,"  etc..  Is  not 
oneonstltutional  upon  the  ground  that  the  title  doea  not  Indicate  the  fact  that  the 
statute  reduces  the  number  of  trustees  of  said  town  from  twelve  to  five.  Moreover, 
the  trustees,  having  title  to  the  common  lands  and  vested  with  riparian  rights, 
hold  the  same  In  trust  for  all  the  inhabitants,  and  the  legislature  can  change  the 
nnmber  of  such  trustees  and  make  their  term  of  office  biennial  to  conform  to  tbe 
election  of  other  town  officials.  People  ez  rel.  Squires  v.  Hand  (1913),  X6S  App. 
Div.  612,  136  N.  Y.  Supp.  192. 

^  41.  Chang^mg:  date  of  town  meetii^. — ^A  town  may  change  the  date 
of  its  town  meeting  to  the  first  Tuesday  after  the  first  Monday  in  Novem- 
ber, known  as  general  election  day,  by  adopting  a  proposition  therefor 
at  a  regular  town  meeting.  Such  a  proposition  may  be  submitted  by  the 
town  board  on  its  own  motion,  and  shall  be  submitted  by  Buch  board  on 
the  written  application  of  twenty-five  taxable  voters  of  the  town.  The 
proposition  most  be  submitted,  voted  on,  and  the  result  canvassed  as 
prescribed  by  section  forty-eight.  If  it  be  adopted  a  certificate  to  that 
effect  shall  be  filed  by  the  town  clerk  within  ten  days  thereafter  in  the 
office  of  the  county  clerk  and  also  with  the  clerk  of  the  board  of  super- 
visorE.  If  the  proposition  be  adopted  the  first  town  meeting  shall  be 
held  on  general  election  day  in  the  next  calendar  year,  and  the  terms  of 
atl  oGBcera,  except  justices  of  the  peace  and  assessors,  elected  on  the  day 
of  the  adoption  of  the  proposition  shall  expire  on  the  day  of  such  first 
meeting.  Thereafter  town  meetings  in  such  towns  shall  be  held  biennially 
on  general  election  day  in  the  manner  prescribed  by  this  chapter,  except 
that  after  five  years  from  the  first  meeting,  the  town  meeting  may  in  like 
manner  change  from  such  general  election  to  any  other  day  authorized 
by  law.  The  term  of  office  of  all  officers,  except  justices  of  the  peace,  in 
a  town  which  under  this  section  changes  its  town  meeting  to  general  elec- 
tion day,  shall  be  two  years  from  the  date  of  their  election,  except  that 
the  term  of  an  assessor  elected  on  such  day  shall  be  for  two  or  four  years, 
as  the  ease  may  be,  from  the  date  of  such  election.  (Amended  by  L.  1910, 
cA.  271.) 
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Source. — Fonner  Town  L.  (L.  1890,  ch.  669)  |  43,  aa  added  br  U  1S99.  ch.  145. 

Bpeoial  town  meeting  In  town  holding  liiennUl  meeting!  on  a  Kcf'l  electloi 
day,  Bbould  be  held  In  election  dlstrlctB  and  conducted  b7  Inspectors  ot  electloi 
In  towns  where  the  provisions  ot  section  65  of  the  Town  I^w  have  been  adopted 
In  all  other  towns,  special  town  meetings  should  be  held  at  one  poUlnK  place  ani 
conducted  by  the  Justices  of  the  peace  as  provided  by  section  49,  pott,  except  th< 
special  town  meetings  held  In  pursuance  of  section  13  of  the  Liquor  Tax  Law 
Kept,  of  Atty.  Oenl.  April  11,  1910. 

§  42.  FUoe-of  town  meeting. — The  electors  of  a  town  may,  upon  the  ap 
plication  of  fifteen  electors  therein,  to  be  filed  with  the  town  clerk  twent; 
days  before  a  biennial  town  meeting  is  to  be  held,  determine  at  sueh  meet 
iag,  by  ballot,  where  future  town  meetings  shall  be  held.  Where  towi 
meetings  in  any  town  are  held  in  separate  election  districts,  the  electors  o 
each  district  may,  at  a  biennial  town  meeting,  determine  by  rcsolutio] 
where  its  future  town  meeting  shall  be  held.  If  any  place  so  designat«< 
shall  thereafter,  and  before  the  close  of  the  next  biennial  town  meetiog 
be  destroyed,  or  for  any  reason  become  unfit  for  use,  or  can  not  for  an; 
reason  be  used  for  sueh  purpose,  the  town  board  shall  forthwith  desig 
nate  some  other  suitable  place  for  holding  such  town  meeting  in  said  towi 
or  election  district,  as  the  case  may  be.  The  provisions  of  this  sectio] 
shall  not  apply  to  towns  in  counties  where  the  town  meetings  are  held  a 
the  same  time  as  general  elections. 

Source.— Former  Town  L.  (L.  1890,  ch.  569)  |  11,  as  amended  by  L.  1893,  cb 
23;  L.  1897.  ch.  4R1;  L.  lS9g,  ch.  363;  orlglnallr  revised  from  L.  1873,  cta.  72i 
If  1,  2;  U  1S75,  ch.  482.  g  1,  as  amended  by  L.  1878,  ch.  132. 

Mandatory. — Provisions  of  this  section  are  mandatory.  Rept.  of  Atty.  Oen! 
(1SS8)  143. 

5  43.  Powers  of  town  meeting. — The  electors  of  each  town  may,  at  thei 
biennial  town  meeting: 

1.  Determine  what  number  of  constables,  not  exceeding  five,  and  poun< 
masters  shall  be  chosen  in  their  town  for  the  then  ensuing  two  years 
except  that  in  a  town  of  a  county  containing  two  hundred  thousand  in 
habitants  or  less,  according  to  the  last  federal  census  or  state  enumeratior 
adjoining  a  city  of  the  first  class  containing  a  population  of  over  on 
million,  the  number  of  constables  to  be  so  determined  shall  not  exceed  foui 
iSubd.  amended  by  L.  1917,  ch.  44,  in  effect  Mck.  8,  1917.) 

2.  Elect  sueh  town  officers  as  may  be  required  to  be  chosen ; 

3.  Direct  the  prosecution  or  defense  of  al)  actions  and  proceedings  ii 
which  their  town  is  interested,  and  the  raising  of  such  sum  therefor  a 
they  may  deem  necessary; 

4.  Take  measures  and  give  directions  for  the  exercise  of  their  corporat 
powers ; 

5.  Make  provisions  and  allow  rewards  for  the  destruction  of  noxiou 
weeds  and  animals,  as  they  may  deem  necessary,  and  raise  money  there 
for; 
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6.  Establish  and  maintain  pounds  at  such  places  within  their  towns  as 
may  be  convenient ; 

7.  Direct  public  nuisances  in  their  town,  affecting  the  security  of  life 
and  health,  to  he  changed,  abated  or  removed  and  raise  a  sum  of  money 
sufficient  to  pay  the  expense  thereof ; 

8.  Make  from  time  to  time  such  prudential  rules  and  regulations,  as 
they  may  think  proper,  for  the  better  improving  of  all  lands  owned  by 
their  town,  in  its  corporate  capacity,  whether  common  or  otherwise;  for 
maintaining  and  amending  partition  or  other  fences  around  or  within  the 
ume,  and  directing  the  time  and  manner  of  using  such  land; 

9.  Make  like  rules  and  reflations  for  ascertaining  the  sufficiency  of 
aU fences  in  such  town  and  for  impounding  animals;  impose  such  penalties 
on  persons  offending  against  any  rule  or  regulation  established  by  their 
town,  excepting  snch  as  relate  to  the  keeping  and  maintaining  of  fences, 
as  they  may  think  proper,  not  exceeding  ten  dollars  for  each  offense,  and 
apply  the  same,  when  recovered,  in  such  manner  as  they  may  think  most 
conducive  to  the  interests  of  their  town ; 

10.  Id  towns  bound  to  support  their  own  poor,  direct  such  sums  to  be 
raised  as  they  may  deem  necessary  for  such  purpose,  and  to  defray  any 
charges  that  may  exist  against  the  overseers  of  the  poor  in  their  town ; 

11.  Determine  any  other  question  lawfully  submitted  to  them; 

12.  Direct  the  sale  and  conveyance  by  the  supervisor  in  the  name  of  the 
town  of  property  owned  by  it. 

13.  Make  provisions  for  recopying,  binding  and  indexing,  or  either 
thereof,  the  public  records  of  the  town  from  and  to  such  dates  as  may  be 
determined,  and  the  raising  of  such  sums  therefor  as  may  be  deemed  nec- 
essary.    (Subd.  added  hy  L.  1909,  ch.  422.) 

Every  order  or  direction,  and  all  rules  and  regulations  made  by  any  town 
meeting,  shall  remain  in  force  until  the  same  shall  be  altered  or  repealed 
at  some  subsequent  town  meeting. 

Sotuee. — Former  Town  L.  (L.  1S90,  ch.  G69)  |  22,  aa  amended  and  renumbered 
Vf  U  1897,  ch.  481;  subd.  12.  added  by  L.  1900,  cb.  377;  originally  revlBed  from 
R.  S.,  pt.  1,  cb.  11,  tit  2.  H  6,  6.  9. 

Kefer«ncei. — Board  of  supervlBoni  may  direct  deBtructlon  ol  noxloue  weeds. 
County  Law,  |  12,  subd.  7.  Noxious  weeds  and  briers  to  be  cut,  Hlgbway  Law, 
If  54,  66.  Nuisances  defined.  Penal  Law,  |  1G30.  Abatement  of  public  nuisances. 
Public  Health  I^w,  f|  21,  26-31.  Batablishment  and  maintenance  of  pounds, 
Town  Law,  |i  410-112.    Provisions  as  to  division  fences,  Id.  f|  360-369. 

A  town  BeettnK  bas  only  meb  powers  ai  the  statute  gives  It. — A  voter  may  In 
perfect  security  remain  away  from  a  town  meeting,  relying  upon  the  fact  that  the 
voters  cannot  vote  an  Illegal  claim  upon  tba  town.  McCoy  v.  McClarty  (1907),  G3 
UUe.  69.  77,  104  N.  Y.  Supp.  80. 

SnMber  of  oonttable*. — If  a  town  meeting  bas  duly  fixed  the  number  of  con- 
stables, votes  cast  for  more  candidates  than  the  number  limited  are  wholly  void. 
People  ei  rel.  Swan  v.  Loomis  (1S32),  S  Wend.  396.  The  determination  of  the 
nomber  must  be  by  a  formal  resolution.  People  ex  rel.  Morris  v.  Adams  (1832), 
S  Wend.  333. 
The  election  of  only  two  ousts  all  the  constables  of  the  preceding  year,  although 
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the  number  then  chosen  waa  three.  People  ex  rel.  Pl&tnar  t.  Jenea  (1837),  17 
Wend.  81. 

Election  of  Jnitloei  of  tlie  peace  may  only  be  held  at  the  blennlnal  town  meettnga 
prescribed  by  the  Town  Law.  People  ez  rel.  Lyon  v.  W&lUn  (1910),  141  App.  DIt, 
34,  126  N.  Y.  Supp.  613. 

DlreetliLK  proieentlon  of  actloni. — Subdivtalon  3  aa  to  the  directing  and  proaeca- 
tlon  of  actions  la  permlsalTe  and  the  town  board  may  authorise  the  proaecutlon  of 
an  action  by  the  town.  Town  of  Hempstead  t.  Lawrence  (1910),  138  App.  D!t.  473, 
122  N.  Y.  Supp.  1037. 

Where  a  cause  of  action  ezlsta  in  behalf  of  a  town,  and  no  officer  la  by  statute 
authorized  to  prosecute  such  cause  of  action,  the  town  meetlnK  may  direct  aneb 
action  to  be  brought,  and  may  appoint  an  agent  to  prosecute  It,  but  such  suit  must 
be  brought  In  the  name  of  the  town.  Cornell  v.  Town  of  QuIIford  (1S4B),  1  Den. 
610. 

Electors  may  direct  money  to  be  raised  for  the  expense  of  maintaining  the 
action.  Wells  t.  Town  of  Sallna  (1S90),  119  N.  T.  ZSO.  23  N.  B.  870,  7  L.  R.  A.  T5S. 
Claims  against  the  town  may  be  adjusted  by  vote  of  the  electors.  Morey  t.  Town 
of  Newfane  <18S0),  8  Barb.  646. 

Resolution  of  the  electors  must  be  formally  adopted.  Town  of  Lyons  T.  Cole 
(1874),  3  T.  A  C.  431;  Denton  v.  Jackson  (1817).  2  Johns.  Ch.  320,  336.  Adoption 
of  such  resolution  need  not  be  pleaded.  Town  of  Ft.  Covington  v.  V.  S.  A  C.  R. 
R.  Co.  (1896),  8  App.  DIv.  S23,  10  N.  Y.  Supp.  313,  aftd.  (1896),  166  N.  Y.  702,  61 
N.  E.  1094. 

Where  action  Is  brought  In  name  of  a  town,  and  pendency  thereof  waa  known 
to  the  inhabitants,  without  any  objection,  plalntltTs  proceedings  will  not  be 
stayed  on  the  ground  that  use  of  name  of  the  town  was  nnauthortzed.  Town  of 
Delhi  V.  Graham    (1876),   3   Hun   407. 

Town  must  resort  to  common-law  remedy  to  recover  damage  for  alleged  trespass. 
Foster  T.  Rboads  (1821).  19  Johns.  191;  Bmans  v.  TumbuU  (1807),  2  Johns  313. 

Penoes  and  impounding  animals. — Where  the  electors  of  the  town  meeting, 
prescribe  or  determine  what  shall  be  a  sufficient  lawful  fence  In  their  town,  no 
person  can  maintain  an  action  for  the  trespasa  committed  by  cattle  whlcb  enter 
the  plaintltC's  land  through  a  fence  which  is  not  sufficient  according  to  the  rule 
prescribed  at  such  town  meeting.  Griffin  t.  Martin  (1849),  7  Barb.  297;  White  T. 
Scott  (1848),  4  Barb.  66;  Hardenburgh  t.  Lockwood  (1866).  26  Barb.  9. 

Sufficiency  of  fences  presumed  until  contrary  Is  establlsbed.  Leyden  v.  N.  X. 
C.  &  H.  R.  R.  R.  Co.  (1889).  65  Hun  114.  8  N.  Y.  Supp.  187;  Ferris  t.  Tan  Buaklrk 
(1854),  18  Barb.  387, 

Town  meeting  cannot  regulate  running  of  animals  on  lands  of  owner.  Shepherd 
T.  Hees  (1815),  12  Johns.  443;  Holladay  v.  Marah  (1829),  3  Wend.  142;  Wetls  v. 
Howell  (1822),  19  Johns.  386. 

A  propotltlan  to  direct  a  lale  and  coDTcyanoe  of  town  property  may  be  passed  apon 
at  a  special  town  meeting,  provided  It  was  not  acted  upon  at  the  last  preceding 
biennial  town  meeting.  When,  however,  such  a  proposition  Is  once  submitted  and 
psfised  upon  at  a  town  meeting,  it  may  not  be  again  aubmltted  until  the  succeeding 
blennUl  meeting.    Rept.  of  AUy.  Genl.  (1912)  47. 

Neither  the  town  board  nor  the  town  superintendent  of  highways  has  the  power 
to  sell  machinery.  Implements  or  other  personal  property  belonging  to  the  town. 
Such  power  Is  vested  In  the  electors  of  the  town  to  be  exercised  by  them  at  a  town 
meeting.    Opinion  of  State  Comptroller  (1916),  9  State  Dept  Rap.  472. 

Improvement  of  town  lands. — Electors  may  adopt  regulations  for  the  Improve- 
ment thereof.    People  ez  rel.  Averlll  v.  Works  (1832),  7  Wend.  486. 

Oyster  planting  on  town  landi. — At  an  annual  town  meeting  It  was  voted  that 
the  trustees  of  the  town  should  no  longer  lease  the  bottom  under  the  waters  of 
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the  town  for  oyBter  planting.  At  a  sabBeqn«nt  annual  meeting  tbe  question 
wbether  aucb  leaaes  ahould  be  made  waB  voted  In  tbe  negative.  SeUl,  tbat  the 
town  meeting  liad  tbe  power  to  make  thla  regulation  In  respect  of  tbe  nae  of 
town  landB.  People  t.  Warner  (1907),  116  App.  Dlv.  863,  S64,  102  N.  Y.  Supp.  362. 
Seotlon  elted.— People  ex  rel.  Dare  t.  Howell  (1916),  174  App.  DIt.  118,  121,  160 
N.  y.  Supp.  9G9,  ana.  (IBIT),  220  N.  Y.  593.  115  N.  B.  1047;  laet  paragrapb  In 
connection  with  term  "tbereafter,"  In  Hlgbway  Law,  |  40.  People  ex  rel.  Dare 
T.  Howell  (1916).  174  App.  Div.  118,  160  N.  T.  8app.  9BS,  altd.  (1917),  220  N.  Y. 
G93,  lis  N.  E.  1047. 

§  44.  Power  of  town  meetii^  to  fill  Ttcanoy  in  ofDoe  of  jnatice  of  the 
peace. — If  there  shall  be  any  Taeancies  in  the  office  of  justice  of  the  peace  of 
any  town  at  the  time  of  holding  its  biennial  town  meeting,  persona  shall 
then  also  be  chosen  to  fill  such  vacancies,  who  shall  hold  their  ofSces  for  the 
residue  of  the  unexpired  term  for  which  they  are  respectively  elected. 

Sonroe. — Former  Town  L.  (L.  1890,  cb.  S69)  f  12,  In  part,  aa  amended  hy  L. 
1S93,  ctu.  37.  344;  L.  ISST.  ch.  4gX;  L.  189S,  cb.  362;  L.  1901.  Che.  349,  636; 
L.  1903,  cb.  57;  originally  revised  from  R.  S,.  pt.  I,  ch.  11,  tit.  2,  }  3;  tit.  3,  if 
2,  3;  L.  1829,  ch.  366;  L.  1830,  ch.  290.  Por  remainder  of  former  |  12,  see  |«  68, 
S9,  80. 

Where  a  vacanoy  ezlrti  in  the  offlee  of  Jnatice  of  the  peace  for  a  term  wblcb 
«onld  have  expired  December  31,  1913,  and  In  Anguat,  1912,  such  vacancy  was 
Wed,  the  town  being  one  In  which  Its  biennial  town  meetings  are  held  In  tjie 
spring,  the  person  appointed  to  fill  tbe  vacancy  holds  his  office  until  tbe  biennial 
^ovn  meeting  In  1913,  at  wblcb  time  tbe  vacancy  Is  Illled  by  election  tor  tbe  balance 
"f  the  nnexplred  term.    Opinion  of  Atty.  OenL  (1913)  148. 

f  45,  power  of  town  meeti:^  to  make  appropriation  for  pnblic  monn- 
^*»' — It  shall  be  competent  for  electors  of  any  town,  at  any  regular  town 
DJfifttlng  at  any  regular  election  to  vote  any  sum  of  money,  to  be  designated 
Jjv  a  majority  of  all  the  electors  voting  at  such  town  meeting  or  election, 
for  the  purposes  of  erecting  a  public  monument  within  such  town  in  mem- 
ory of  the  soldiers  of  such  town  or  in  commemoration  of  any  public  per- 
son or  event;  but  no  debt  shall  be  created  nor  shall  any  tax  be  imposed  on 
any  town  for  such  purpose  unless  the  same  shaU  have  been  voted  for  by 
a  majority  of  the  legal  voters  of  the  town  affected,  voting  at  such  election. 
The  board  of  supervisors  may  legalize  the  vote  of  any  town  for  such  pur- 
pose, and  after  such  vote  they  may  raise  or  authorize  the  specified  sum  or 
Eoms  of  money  to  be  raised  for  such  purpose  in  any  of  the  modes  provided 
for  by  law  for  raising  money  for  towns.  All  moneys  expended  by  any 
town  for  the  purposes  authorized  by  this  section  shall  be  expended  under 
the  direction  of  the  supervisor,  town  clerfe  and  justices  of  the  peace  of  such 
own  or  a  majority  of  them  or  by  a  commisBioner  or  commissioners  for  that 
purpose  appointed  by  such  town  ofRcers  or  by  a  majority  of  them.  But 
nothing  in  this  section  shall  affect  the  right  of  the  electors  to  vote  on  a 
proposition  heretofore  directed  to  be  submitted  by  a  board  of  supervisors, 
or  the  power  of  a  board  of  supervisors  to  carry  into  effect  the  vote  upon 
snch  proposition. 
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Source.— L.  1869.  ch.  856,  f  4,  as  amended  by  L.  1905,  ch.  277,  i  1;  U  1906,  ch. 
277,  I  2. 

KeleceaoM. — Acquiring  lands  tor  monumenta  In  towns  and  Tillages,  G«neral 
Municipal  Law,  |  72.  Soldiers  monument  corporations.  Membership  Corporatlona 
Law.  ff  174-173.  Taxes  for  repairing  or  Improving  monuments.  Id.  i  1T2.  Cod- 
atntctlon  ot  soldiers'  monument  bj  county.  County  Law,  g  40. 

§  46.  Special  town  meetingr. — Except  as  herein  set  forth  special  town 
meetlDgs  shall  also  be  held  whenever  twenty-five  taxpayers  upon  the  last 
town  assessment-roll  shall,  by  written  application  addressed  to  the  town 
clerk,  require  a  special  town  meeting  to  be  called,  for  the  purpose  of  rais- 
ing money  for  the  support  of  the  poor;  or  to  vote  upon  the  question  of 
raising  and  appropriating  money  for  the  construction  and  maintenance 
of  any  bridges  which  the  town  may  be  authorized  by  law  to  erect  or  maia- 
tain ;  or  for  the  purpose  of  determining  in  regard  to  the  prosecution  or  de- 
fense of  actions,  or  the  raising  of  money  therefor;  or  to  vote  upon  any 
proposition  which  might  have  been  determined  by  the  electors  of  the  town 
at  the  last  biennial  town  meeting,  but  was  hot  acted  upon  thereat;  or  to 
vote  upon  or  determine  any  question,  proposition  or  resolution  which  may 
lawfully  be  voted  upon  or  determined  at  a  special  town  meeting,  ex- 
cept that  in  towns  having  an  assessed  valuation  of  ten  million  dollars  or 
jnore,  located  within  a  county  adjoining  a  city  of  the  first  class,  propo- 
sitions above  specified  shall  be  submitted  on  an  application  of  taxpayers 
of  such  town,  at  a  regular  or  special  town  meeting,  only  upon  the  ap- 
plication of  at  least  one  hundred  taxpayers  for  the  first  ten  million 
dollars  of  assessed  valuation  and  by  at  least  one  hundred  taxpayers  for 
each  additional  ten  million  dollars  of  assessed  valuation  or  major  fraction 
thereof.  Special  town  meetings  may  also  be  held  upon  the  like  applica- 
tion of  the  supervisor,  commissioners  of  highways  or  overseers  of  the  poor, 
to  determine  questions  pertaining  to  their  respective  duties  as  such  offi- 
cers, and  which  the  electors  of  a  town  have  a  right  to  determine.  An 
application  and  notice  heretofore  made  and  given  for  a  special  town 
meeting  to  be  hereafter  held  for  a  purpose  not  heretofore  authorized  by 
law,  but  now  authorized  by  law,  shall  be  as  valid  and  of  the  same  force 
and  effect  as  if  such  purpose  had  been  authorized  by  law  at  the  time  of 
such  application  and  notice.  AH  special  town  meetings  in  towns  in  which 
the  regular  biennial  town  meetings  are  held  at  the  time  of  the  general  elec- 
tion may  be  held  in  any  such  town  at  one  polling  place  therein,  as  near  to 
the  geographical  center  of  the  town  as  practicable,  to  be  fixed  by  the  town 
hoard,  and  shall  be  conducted  by  the  justices  of  the  peace  and  town  clerk, 
the  latter  to  act  as  clerk  of  such  meeting.  A  resolution  fixing  such  place 
shall  remain  in  force  in  respect  to  subsequent  special  town  meetings  until 
abi^gated  by  a  like  resolution  changing  such  polling  place.  (Amended  by 
L.  1910,  ch.  188,  and  L.  1916,  ch.  341.) 

Source,— Former  Town  L.  (L.  1890,  ch.  E69)  |  23,  as  amended  by  L.  1894,  ch. 
280,  renumbered  by  L.  1S97,  ch.  481,  {  12;  originally  revised  from  R.  S.,  pt  1, 
ch.  11.  tit.  2,  J  7;  L.  1876,  cb.  4SZ,  as  amended  by  U  1886,  ch.  269. 
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Ctuolidaton'  note. — The  word  "annual"  omitted  and  tbe  word  "blannlal"  sub- 
itltnied  In  Its  atead  because  town  meetings  are  now  beld  biennially, 

Applieatloii. — Onljr  Bucb  queatlona  or  propaeltlonB  can  be  voted  upon  at  a  special 
town  meeting  as  are  specified  in  tbe  sUtnte.    People  t.  Works  (1S32)  7  Wend.  4SS. 

Hanner  at  conducting  apeclal  town  meetlnga  to  vote  on  the  appropriation  ot 
mraieTB.    Rept.  of  Atty.  Oenl.  (1894)  261. 

Kreotlon  of  bridge. — Special  town  meeting  may  tie  called  for  the  purpose  of 
anttiorlilng  a  town  to  borrow  money  for  the  erection  of  a  bridge.  Blrge  t.  Berlin 
Iron  Bridge  Co.  (1S9Z),  133  N.  Y.  477,  31  N.  B.  609,  revg.  (1891),  42  St.  Rep.  62, 
It  N.  Y.  Supp.  596.  Special  town  meeting  baa  no  power  to  authorize  tbe  appoint- 
ment ol  a  commission  to  build  a  bridge.  Berlin  Iron  Bridge  Co.  t.  Wagner  (1S90), 
ST  Hon  346.  10  N.  Y.  Supp.  840. 

The  provUlon  that  tpeolal  town  meetlnga  may  he  held  "tor  the  purpose  of  deter- 
idahig  in  regard  to  the  prosecution  or  defense  of  aotlens"  Is  permissive,  and  the 
town  board  may  authorize  the  prosecution  of  an  action  by  the  town.  Town  ot 
HemiMtead  v.  lAwrence  (1910),  138  App.  Dlv.  473,  122  N.  Y.  Supp.  1037. 

A  ipealal  town  meeting  li  not  In  any  sense  "a  town  eleotion"  at  which  propoel- 
llons  can  be  submitted  to  the  electors  of  tbe  town  to  determine  the  question 
whether  liquors  shall  be  sold  therein.  People  ez  rel.  Thomas  v.  Sackett  (1897),  1& 
App.  Dlv.  290,  44  N.  Y.  Supp.  693. 

§  47.  Hoticei  of  town  meetii^. — ^No  previous  notice  need  be  given  of  the 
biennial  town  meetings ;  but  the  town  clerk  shall,  at  least  twenty  dajm  be- 
fore*the  holding  of  an;  special  town  meeting  cause  notice  thereof,  under  his 
hand,  to  be  posted  conspicuously  in  at  least  fonr  of  the  most  public  places 
b  tbe  town  and  to  be  published  once  in  each  week  for  two  consecutive 
weeks  immediately  prior  to  such  special  town  meeting  in  two  newspapers 
published  in  such  town ;  if  there  be  but  one  newspaper  published  in  such 
town  then  in  such  newspaper  and  in  the  newspaper,  published  in  the 
county,  having  the  largest  circulation  in  such  town  or  if  there  be  no  news- 
paper published  in  such  town  then  in  the  two  newspapers  published  in  the 
comity,  having  the  largest  circulation  in  such  town ;  which  notices  shall 
specify  the  time,  place  and  purposes  of  the  meeting. 

Sonree. — Former  Town  U  (L.  1890,  ch.  669)  |  24.  aa  renumbered  by  L.  1897, 
ch.  481,  and  amended  by  U  1907.  ch.  363;  originally  revised  from  R.  8.,  pt  1, 
cb.  11,  tit.  2,  f  8. 

Totlee  of  a  speolal  town  meeting  must  be  published  tor  the  time  prescribed  by 
statute  and  be  In  the  form  and  contain  all  the  essential  particulars  required. 
Ophilon  of  State  Comptroller  (1916).  9  State  Dept.  Rep.  494. 

§  48.  Notice  of  piopontioii  to  be  determined  by  ballot. — No  proposition 
or  other  matter  than  the  election  of  officers  shall  be  voted  upon  by  ballot 
at  any  town  meeting,  unless  the  town  officers  or  at  least  twenty-five  tax- 
pf^ers  upon  the  last  preceding  town  assessment-roll  whose  signatures 
shall  be  acknowledged  in  the  same  manner  as  a  deed  to  be  recorded,  and 
in  towns  with  a  population  of  more  than  ten  thousand  inhabitants  as  ap- 
pears by  the  last  federal  census,  at  least  fifty  taxpayers  upon  the  last  pre- 
ceding town  assessment-roll  whoee  signatures  shall  be  acknowledged  in 
like  manner,  shall,  at  least  twenty  days  before  the  town  meeting,  file  with 
the  town  clerk  a  written  application,  plainly  stating  the  question  they 
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desire  to  have  voted  upon,  and  requesting  a  vote  thereon  at  such  tow 
meeting;  provided,  however,  that  in  a  town  having  less  than  fifteen  hui 
dred  inhabitants,  such  application  shall  be  sufBcient  if  bo  signed  and  at 
knowledged  by  ten  per  centum  of  such  taxpayers,  but  nothing  herein  coi 
tained  shall  require  the  signatures  of  over  twenty-five  taxpayers  in  sue 
town.  When  town  officers,  as  such,  make  the  application  for  a  vote  t 
raise  money  for  purposes  pertaining  to  their  duties,  they  shall  file  wit 
their  application  a  statement  of  their  account  to  date,  with  the  facta  an 
circumstances  which,  in  their  opinion,  make  the  appropriation  appUe 
for  necessary,  and  their  estimation  of  the  sum  necessary  for  the  purpoc 
stated,  which  statement  may  be  examined  by  any  elector  of  the  town,  an 
shall  be  publicly  read  by  the  town  clerk  at  the  meeting  when  and  whei 
the  vote  is  taken,  at  the  request  of  any  elector.  The  town  clerk  shall,  t 
the  expense  of  his  town,  give  at  least  ten  days'  notice,  posted  eonspici 
ously  in  at  least  four  of  the  most  public  places  in  the  town,  of  any  sue 
proposed  question,  and  that  a  vote  will  be  taken  by  ballot  at  the  tow 
meeting  mentioned.  He  shall  also,  at  the  expense  of  his  town,  provide 
ballot  box,  properly  labeled,  briefly  indicating  the  question  to  be  vote 
upon,  into  which  all  ballots  voted  upon  the  question  indicated  shall  be  di 
posited.  He  shall  also  prepare  and  have  at  the  town  meeting  a  sufficlei 
number  of  written  or  printed  ballots,  both  for  and  against  the  question  t 
be  voted  upon,  for  the  use  of  the  electors.  The  vote  shall  be  canvaasei 
the  result  determined  and  entered  upon  the  minutes  of  the  meeting,  th 
same  as  votes  given  for  town  officers.     (Amended  by  L.  1916,  eh.  79.) 

SovToe. — Former  Town  L.  (L.  1890,  cb.  569)  |  32,  as  renumbered  by  I-  1S9' 
ch.  4S1;  originally  revised  from  L.  1883,  ch.  122,  |  2,  as  amended  by  L.  1S90,  cl 
341:  L.  1S8E.  ch.  S2. 

Referenoei. — Notice  of  submission  of  propositions  to  b«  voted  upon  at  genen 
elections,  Election  Law,  |  291.  Publication  of  proposltlonB,  Id.  |  296.  Ballot  boxc 
for  questions  submitted,  Id.  i  316.  Form  of  ballots  for  queetlons  submitted,  Ii 
I  332. 

Applioatlon  of  leotloii. — This  section  was  intonded  to  apply  to  all  proposition 
and  questions  which  can,  by  enactments  subsequent  to  the  Town  Law,  be  sul 
mltted  to  the  electors  of  a  town.  People  ei  rel.  Hovey  v.  Town  Clerk  (1899),  ! 
Misc.  220,  222,  56  N.  Y.  Supp.  61. 

ApttUeatlon  to  have  qnettlon  voted  upon,  not  being  addressed  to  any  person,  bod 
or  officer,  and  not  stating  any  question  which  the  BlgnerB  desired  should  be  vote 
upon,  or  requesting  that  any  vote  be  taken  thereon  at  a  town  meeting,  and  the  elgi 
ers.  although  taxpayers  not  being  described  as  such,  Is  not  suIBcient.  Town  < 
Oyster  Bay  v.  Harris  (1897),  21  App.  Dlv.  227,  *7  N,  T.  Supp.  BIO. 

Kotlce. — Where  the  notice  was  less  tban  twenty  days  (four  days)  and  it  appeare 
that  electors  of  the  town  knew  of  tbe  intention  to  submit  the  questions  and  acte 
upon  such  knowledge,  the  court  declared  that  there  were  no  informalltlea  suffldei 
to  Invalidate  the  vote.  People  ez  ret.  Crane  v.  Chandler  (1899),  41  App.  Dl^ 
178.  58  N.  Y.  Supp.  794;  People  ei  rel.  Hlrsb  v.  Wood  (1895).  148  N.  Y.  142,  4 
N.  E.  536;  Mattor  of  Clement  (1899),  29  Misc.  29,  80  N.  Y.  Supp.  328. 

It  1b  tbe  duty  of  the  town  clerk  to  give  notice  of  the  submission  of  the  que 
tlons  relating  to  local  option  In  the  manner  prescribed  by  this  section.  Matter  c 
Egglesten  (1900).  SI  App.  Dlv.  38.  42.  64  N.  T.  Supp.  471. 
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Ballots  mnst  clearlr  show  the  Intent  of  the  voters.    Rept.  of  Attr.  Oenl.  (1896) 
106. 
■wtioii  cited.— Mills  T.  Sweener  (1916),  219  N.  Y.  21S,  114  N.  B.  65. 

S  49.  Prewding  officers  of  town  meeting. — ^The  justices  of  the  peace  of 
each  town  shall  attend  every  town  meeting  held  therein,  except  where  such 
them  as  shall  be  presrait  shall  preside  at  such  meeting,  and  see  that  the 
town  meetings  are  held  at  the  time  of  the  general  elections,  and  such  of 
same  is  orderly  and  r^ularly  conducted,  and  shall  have  the  like  authority 
to  preserve  order,  to  enforce  obedience  and  to  commit  for  disorderly  con- 
duct, as  is  possessed  by  the  board  of  inspectors  at  a  general  election.  If 
there  be  no  justice  of  the  peace  at  such  meeting,  then  such  person  as  shall 
be  chosen  for  that  purpose  by  the  electors  present  shall  preside  and  possess 
the  like  powers  as  justices;  such  person  appointed  shall  take  the  coustitu- 
tional  oath  of  office  before  entering  upon  his  duties  as  such  presiding  officer. 

Bovroe.— Former  Town  L.  (L.  ISdO,  ch.  669)  |  26,  as  amended  by  L.  1S98,  ch. 
363,  and  rennmbered  by  L.  1897,  ch.  481;  orlglnallr  rerised  from  R.  S.,  pt.  1.  ch.  11, 
Ut  Z,  If  11,  12,  13. 

Coniolldaton'  note. — The  word  "peraons"  la  changed  to  "peison"  In  thla  eectlon 
because  the  singular  ts  used  In  the  preceding  clause  and  because  of  the  Qeneral 
CoDstmctlon  Law,  which  makes  the  alngnlar  Include  the  plural. 

Power  of  presiding  offloen. — Justices  mar  order  removal  of  disorderly  persona. 
Paraons  t.  Bralnerd  (1837)  17  Wend.  622. 

Inipeotora  have  a  right  to  keep  order  during  the  canvass  of  the  voters,  but  they 
camiot  under  eucb  a  pretense  turn  out  a  peaceful  and  quiet  cltlsen  whose  presence 
does  not  Interfere  with  the  discharge  of  their  duties.  Horton  v.  Whistler  (1886), 
4  N.  y.  SL  Rep.  810. 

Jnstlcee  of  the  peace  while  acting  as  Inspectors  o(  election  are  mtnlaterlal 
oOcers.  Their  conduct  cannot  be  reviewed  by  certiorari.  People  ex  rel.  Brooks 
T.  Bnah  (1897),  22  App.  Dlv.  363,  48  N.  Y.  Supp.  13. 

Delegation  of  authority. — Justices  of  the  peace  cannot  delegate  their  authorltr 
to  other  persona  to  act  In  their  stead  aa  presiding  offlcers  of  town  meetings.  Rept. 
of  Atty.  Oenl.  <1911)  306. 

§  50.  Clerk  of  town  meeting. — The  town  clerk  last  before  elected  or  ap- 
pointed, or,  if  he  be  absent,  such  person  as  shall  be  chosen  by  the  electors 
present,  shall  be  the  clerk  of  such  town  meeting,  except  when  held  at  the 
time  of  a  general  election,  and  shall  keep  faithful  minutes  of  its  proceed- 
ings, in  which  he  shall  enter  at  length  every  order  or  direction,  and  all 
roles  and  regulations  made  by  such  meeting;  such  person  chosen  by  the 
electors  present  shall  take  the  constitutional  oath  of  office  before  entering 
upon  his  duties  as  such  clerk. 

Seirce.— Former  Town  L.  (L.  1890,  ch.  669)  |  28,  as  renumbered  by  L.  1897, 
ch.  481,  t  4,  and  amended  by  L.  1898,  ch.  S6S:  originally  revised  from  R.  8.,  pt  1, 
ch.  11,  tit.  2.  tl  14,  15. 

S  51.    Duration  of  town  meeting. — Town  meetings  shall  be  kept  open  for 
the  purposes  of  voting  in  the  daytime  only,  between  tbe  rising  and  setting 
of  the  sun,  and,  if  necessary,  may  be  continued  by  a  vote  of  the  meeting  dur- 
VOL  Vlir~82 
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ing  tlifi  next  day,  and  bo  longer,  and  be  adjourned  to  another  place  not 
more  than  one-fourth  of  a  mile  from  the  place  where  it  was  appointed. 

flonroe. — ^Former  Town  L.  (L.  1890,  ch.  G69)  |  27,  aa  renumbered  by  L.  1897, 
cb.  481;  ortglnelly  revlaed  from  R.  S..  pt.  1,  cb.  11,  tit  2,  |  16. 

Setereiice. — Time  of  opening  and  closing  polls  at  general  election.  Election  Law, 
I  291, 

Honn  during  whlcli  town  meeting*  are  to  be  kept  open. — Polls  are  not  required 
to  be  opened  from  aunrise  to  sunset;   It  la  aufflclent  If  tber  are  open  from  9  to 

12  A.  M.  and  from  1  P.  U.  to  sunset.  People  ex  rel.  Van  Sickle  v.  Auatln  (1897), 
20  App.  Dlv.  1,  46  N.  Y.  Supp.  626;  Ooodel  t.  Baker  <182g),  8  Cow.  286;  People  ex 
rel.  Flaber  v.  Hashbrouck   (1S97),  21  Mlac.  18S.  47  N.  Y.  Supp.  109. 

Adjourn  meat. — Electors  after  the  regular  organization  of  the  meeting  may  deter- 
mine as  to  adjournment.  People  ex  rel.  Sfmonson  t,  Martin  (1861),  5  N.  Y.  22; 
Ooodel  V.  Baker  (1828),  8  Cow.  280. 

§  52.  Proclamation  of  opening  and  clotii^  polls  of  town  meetii^. — ^Be- 
fore the  electors  shall  proceed  to  elect  any  town  officer,  proclamation  shall 
be  made  of  the  opening  of  the  polls,  and  proclamation  shall  in  like  manner 
be  made  of  each  adjournment  and  of  the  opening  and  closing  of  the  polls 
until  the  election  be  ended. 

Source. — Former  Town  L.  <!..  1890,  cb.  669)  f  33,  aa  renumbered  by  L.  1S97, 
cb.  481;  orlglnallr  revised  from  R.  S.,  pt.  1,  cb.  11,  tit.  3,  f  1. 

§  53.  Qnallflcation  of  elector  at  town  meeting. — An  elector  of  a  town 
shall  not  be  entitled  to  vote  by  ballot  upon  any  proposition  for  the  raising 
or  appropriation  of  money,  or  the  incurring  of  any  town  liability,  unless 
he  or  his  wife  is  the  owner  of  property  in  the  town,  assessed  to  him  or 
her  upon  the  last  preceding  assessment-roll  thereof.  {Amended  6y  L. 
1913,  ch.  124.) 

Source. — Former  Town  L.  <L.  1890,  ch.  £69}  |  31,  In  part,  as  renumbered  by 
U  1897,  ch.  481,  and  amended  by  L.  1901,  ch.  598;  originally  revtsed  from  L.  1S83, 
ch.  122.  I  1. 

analilloatlon  of  electors  to  rote  on  proposition.  Rept  of  Atty.  Oenl.  (1904), 
276,  369. 

Ownership  of  itook  In  a  national  bank,  located  in  tbe  town  and  aaseeeed  upon 
the  last  preceding  aaaessment  roll,  la  a  sufficient  property  qualification.  Rapt,  of 
Atty.  Qenl.  (1911)  533.  Ownerablp  of  atock  In  a  corporation,  aBBeaaed  upon  the 
assessment  roll,  does  not  qualify  tbe  atockholder  to  vote  upon  a  proposition  to 
raise  money.    Rept.  of  Atty.  Genl.  (1911)  228. 

A  proposition  for  the  tale  and  oonveyanoe  of  town  property  can  only  be  voted  upon 
by  taxpayers  or  the  husbands  of  taxpayers.    Rept.  of  Atty.  Qenl.  (1912)  47. 

The  Totei  cast  by  nnqnalllled  eleoton  on  a  proposition  for  the  Issuance  of  bonds 
will  not  affect  the  validity  of  the  election  unleas  It  be  eatabllahed  that  aufflcient 
number  of  such  votes  were  cast  and  counted  to  change  the  result.  Rept.  of  Atty. 
Oenl.  (1909)  90S. 

§  54.  Qnallflcation  of  elector  to  vote  for  rite  for  town  honse. — An  elec- 
tor shall  not  be  entitled  to  vote  upon  a  proposition  submitted  for  the  pur- 
poses of  section  three  hundred  and  forty  of  this  chapter,  unless  he  or 
his  wife  is  the  owner  of  property  in  the  town  assessed  to  him  or  her  upon 
the  last  preceding  assessment^roll  thereof.     (Jimended  by  L.  1913,  ch.  124.) 
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loarae. — Former  Town  L.  (L.  1S90,  ch.  SG9)  |  190,  In  part,  ae  amended  by 
.  1899,  ch.  531;  L.  1900,  cb.  29E;  Ll  1901.  eh.  E9S:  originally  revised  from  L.  1S4T, 
b.  197,  II  1,  2,  +,  as  amended  by  L.  1884,  ch.  466;  L.  1889.  cb.  135;  L.  1875,  cb. 

n.  1 1. 

AppUeatlon. — Opinion  of  State  Comptroller  (1916),  9  State  Dept  Rep.  494. 

§  SS.  When  women  are  qnalifled  to  rote. — A  woman  who  possesses  the 
ualifications  to  vote  for  town  officers,  except  the  qualification  of  sex,  and 
'ho  is  tbe  owner  of  property  in  the  town  assessed  to  her  upon  the  last 
receding  assessment-roll  thereof,  is  entitled  to  vote  upon  a  proposition  to 
use  money  by  tax  or  assessment.     {Amended  by  L.  1913,  ch.  124.) 

Sovroe. — Former  Town  U  (L.  1890,  ch.  5B9)  |  44,  as  added  by  L.  1901,  ch.  509, 
2. 

SlKht  of  women  to  Tote  on  propositions  to  raise  monsy.  Rept  of  Atty.  Qenl. 
1902)  243. 

§  66.  Ballots  for  foil  term  and  racanoiea. — When  the  electors  of  any 
)wn  are  entitled  to  vote  for  a  justice  of  the  peace,  to  fill  a  vacancy 
&nsed  otherwise  than  by  expiration  of  term,  each  elector  may  designate 
pon  his  ballot  the  person  intended  for  a  full  term  and  for  a  vacancy, 
nd  if  there  are  two  vacancies,  they  may  be  designated  as  the  longer  and 
de  shorter  vacancy ;  and  if  three  vacancies,  the  longer,  shorter  and  short- 
it  vacancy ;  and  each  person  having  the  greatest  number  of  votes  with 
eference  to  each  designation  shall  be  deemed  duly  elected  for  the  term 
r  vacancy  designated.  If  ballots  are  voted  without  designation,  tbe 
rst  name  on  the  ballot  shall  be  deemed  as  intended  for  tbe  full  term 
f  the  office  voted  for,  the  second  name  for  the  longer  vacancy,  the  third 
ame  for  the  shorter  vacancy  and  the  fourth  name  for  tbe  shortest  va- 
mcy.  The  provisions  of  this  section  shall  apply  to  new  towns  erected; 
nd  officers  to  be  elected  in  such  towns,  except  for  a  full  term,  shall  be 
eemed  elected  to  fill  vacancies. 

toQTce. — Former  Town  U  (L.  18S0,  ch.  569)  |  18,  as  renumbered  and  amended 
T  L.  1897,  ch.  481:  originally  revised  from  R.  S.,  pt,  1,  cb.  6,  tit  4,  |  46;  U  1830, 
1.  290,  I  2\   L.  1833,  cb.  270. 

Eeferenoea. — Form  of  ballot  at  general  election,  Election  Law,  |  331.  Prepara- 
cn  of  ballot  by  elector.  Id.  j  358. 

§  57.  Kethod  of  voting. — All  votes  in  town  meetings  upon  any  propo- 
ition  to  raise  or  appropriate  money  or  incur  any  town  liability  exeeed- 
ig  five  hundred  dollars  shall  be  by  ballot;  if  five  hundred  dollars  or  less 
lay  be  viva  voce,  unless  ballot  is  required  by  the  law  authorizing  the 
ipenditure. 

Soaree.— Former  Town  L.  (L.  1890,  ch.  569)  I  31,  in  part,  as  renumbered  by 
.  1897,  ch.  481,  and  amended  by  L.  1901,  ch.  598;  originally  revised' from  L.  1883, 
1.  122.  I  1. 

Totei  inonrrtnc  liability  exoeedlngr  Ave  hundred  dollam. — A  resolution  autboriz- 
ig  the  Issuing  of  new  bonds  In  place  of  those  which  have  matured  Is  a  proposition 
I  Incur  a  town  liability,  and  If  the  amount  of  such  bonds  exceeds  the  sum  of 
>00,  a  resolution  autboriclng  such  Issue  la  Invalid  unless  voted  upon  by  ballot. 
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People  ex  rel.  Read  t.  Town  Auditors  (1S96),  85  Hun  114,  32  N.  Y.  Sopp.  66 
A  resolution,  submitted  at  a  special  town  meMlng  requesting  authorltr  of  tl 
board  o(  supeirlsors  to  borrow  money  for  the  construction  of  a.  bridge.  II  Incurrti 
a  liabilltr  exceeding  |500  must  be  voted  upon  by  balloL  Berlin  Iron  Bridge  C 
V.  Wagner  (1890),  67  Hun  346,  10  N.  Y.  Supp.  840. 

Tillage  ai  leparate  highway  dlitriot— Electora  In  village  exempted  from  tax  b 
highway  purpoBee  not  to  vote  for  highway  offlcers  or  appropriations.  Matter  i 
Shapter  v.  Carroll  (1897),  18  App.  Dlv.  390,  4C  N.  Y.  Supp.  202. 

§  58.  Balloting. — ^When  the  electors  vote  by  ballot,  except  id  towi 
where  the  biennial  town  meetings  are  held  at  the  time  of  general  ele 
tioDs,  all  the  officers  voted  for  shall  be  named  in  one  ballot,  which  shs 
contain  written  or  printed,  or  partly  written  or  partly  printed,  the  nami 
of  the  persons  voted  for,  and  the  offices  to  which  sueh  persons  are  ii 
tending  to  be  elected,  and  shall  be  delivered  to  the  presiding  office 
so  folded  as  to  conceal  the  contents,  and  shall  be  deposited  by  such  office: 
in  a  box  to  be  constructed,  kept  and  disposed  of,  as  near  as  may  be,  i 
the  manner  prescribed  in  the  election  law. 

Boarce. — Former  Town  L.  (L.  1890,  ch.  SS9)  |  36,  In  part,  as  amended  by  '. 
1896.  ch.  262;  L.  1897,  ch.  481;  L.  1898,  ch.  3S3;  originally  revised  from  R.  ! 
pt.  1,  ch.  11,  tit.  3,  If  4-fl. 

Beferencei. — Form  and  contents  of  ballot.  Election  Law,  |  331.  Ballots  for  ton 
meetings,  by  whom  furnished  and  distrlbnted.  Id.  H  341-343.  Personal  reglBti 
tlon  not  required  at  town  meetings.  Const,  art.  2,  ^  4.  When  town  meetings  a 
held  on  general  election  day.  Election  Law,  {  161. 

§  59.  Ballotii^  on  h^hvay  qnettiona  where  villa^  !■  leparate  road  di 
triot. — When  any  town  shall  have  within  its  limits  an  incorporated  v; 
lage,  constituting  a  separate  road  district,  exempt  from  the  supervisif 
and  control  of  the  commissioners  of  highways  of  the  town,  and  from  pa; 
ment  of  any  tax  for  the  salary  or  fees  of  said  commissioners,  and  fro 
payment  of  any  tax  for  the  opening,  erection,  maintenance  and  repa 
of  any  highway  or  bridge  of  said  town,  without  the  limits  of  said  vi 
lage,  no  residents  of  sueh  village  shall  vote  at  any  biennial  or  &p 
cial  election  in  such  town  for  any  commissioner  of  highways  for  sa 
town,  nor  for  or  against  any  appropriation  for  the  opening,  layii 
out,  maintenance,  erection  or  repair  of  any  highway  or  bridge  in  sa 
town,  without  the  limits  of  said  village.  At  the  biennial  elections  : 
sueh  towns,  the  names  of  candidates  for  the  office  of  highway  commi 
sioner  shall  be  printed  on  a  different  ballot  from  the  one  containing  tl 
names  of  candidates  for  other  town  offices.  Such  ballots  shall  be  i 
dorsed  "commissioner  of  highways,"  and  shall  be  deposited,  when  vote 
in  a  separate  ballot  box,  which  also  shall  be  marked  "commissioner  i 
highways."  Such  ballots  and  ballot  box  shall  be  furnished  by  the  office 
now  charged  by  law  with  that  duty  at  town  elections. 

Source.— Former  Town  L.  (L.  1890.  ch.  569)  t  36,  In  part,  as  amended  by 
1895,  ch.  263;  L.  1897,  ch.  481;  L.  1898,  ch.  383;  originally  revtsad  from  R.  ! 
pt  1,  ch.  11.  Ut  3,  II  4-«. 
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Bcild«]iti  of  ut  InooiponUd  TllUre  are  entitled  t«  Tote  for  inperinteBdent  of 
ISliviTt  unlesa  the  village  1b  Incorimrated  under  a  apeclal  charter  ezempUng  prop- 
rtr  wltbln  Its  limits  from  all  tazatlon  for  highway  purposes.  Kept,  of  Att7.  Genl. 
1911)   244. 

Right  ol  Inhabitants  of  Incorporated  fUlages  to  vote  for  highway  commlBBloner. 
Lept.  of  Atty.  Oenl.  (1898).  104;  (1899)  383;  (190B)  Bll. 

Icconitmctlon  and  Improvement  of  hlghwayt  without  Tillage. — Electors  of  vlllageB 
re  entitled  to  vote  on  a  proposition  submitted  at  a  special  town  meeting  for  the 
econstructlon  and  permanent  Improvement  of  highways  without  the  boundaries  of 
he  Tillages  but  wltbln  the  town  In  which  they  are  situated.  Opinion  ot  Atty. 
tenl.  (1913)  32. 

§  60.  Transaotioii  of  busineu  at  town  meetiiig:  not  requirii^  r  ballot. — 
fhe  business  of  the  towns  which  requires  a  vote  of  the  people  otherwiBe 
hau  by  ballot  shall  be  commenced  at  twelve  o'clock  noon  of  the  day  of 
he  biennial  town  meeting  and  completed  without  adjournment.  No  ques- 
ion  involving  the  expenditure  of  money  shall  be  introduced  after  two 
I'clock  in  the  afternoon  of  the  same  day.  AH  questions  upon  motion 
nade  at  t«wn  meetings  shall  be  determined  by  the  majority  of  the  elec- 
»r8  voting,  and  the  ofBeera  presidii^  at  such  meeting  shall  ascertain  and 
leclare  the  result  of  the  votes  upon  each  question. 

Eonroe. — Former  Town  U  (U  1890.  ch.  569)  |  30,  as  renumbered  by  L.  1897, 
^.  481;  originally  rerlsed  froni  R.  B.,  pt.  1,  ch,  11.  tit.  2.  |  17;  L.  1874,  ch.  173. 

A  retolntton  snbmltted  by  a  clerk  In  presence  of  one  of  the  presiding  officers,  and 
ij  him  declared  carried,  was  held  to  be  duly  passed.  People  ez  rel.  KnifliD  v. 
rabor  (1861),  21  How.  Fr.  42. 

§  61.  Cluillei4:es. — If  any  person  offering  to  vote  at  any  town  meet- 
mg  or  upon  any  question  arising  at  such  town  meeting  shall  bechallenged 
u  unqualified,  the  predding  officers  shall  proceed  thereupon  in  the  man- 
aer  prescribed  in  the  election  law  when  challenges  are  made,  which  taw, 
with  its  penalties,  is  made  applicable  thereto,  and  no  person  whose  vote 
ihall  have  been  received  upon  such  challenge  shall  be  again  challenged 
upon  any  other  question  arising  at  the  same  town  meeting. 

louee.— Former  Town  L.  (L.  1890,  ch.  669)  |  S8,  as  renumbered  by  L.  1897, 
ib.  4S1;  originally  revised  from  R,  S.,  pt.  1,  ch.  11,  tit.  2,  f  18;  L.  1839,  ch.  389,  |  7. 

Contolldatort'  note. — The  word  "general"  Is  omitted  before  the  words  "election 
law"  because  the  law  la  known  as  "The  Election  Law." 

aefercBee. — Challenges  at  general  election.  Election  Law,  (360. 

Totcn  taking  oath  entitled  to  vote. — Voters  answering  tbe  questions  put  to  them 
mi  taking  the  oath  prescribed  by  law  are  entitled  to  Tote  and  under  such  circum- 
stances election  boards  cannot  refuse  to  accept  the  vote  of  an  elector.  People  ex 
re).  Smith  t.  Pease  (1863),  27  N.  Y.  45;  OoetcbeDS  v.  MatthewsoD  (187S),  61  N. 
T.  420;  People  ex  rel.  Sherwood  t.  Bd.  of  CanTassers  (1891).  129  N.  Y.  360.  372, 
»  N.  E.  345,  14  L.  R.  A.  646;  Matter  ot  Hamilton  (1894),  SO  Hun  Gil.  30  N.  T. 
Snpp.  49S. 

Board  of  Inspectors  of  election  has  no  discretionary  power  to  reject  the  TOte  ot 
B  person  who,  upon  the  application  of  the  statutory  test,  has  shown  himself  to  be 
B  qualified  TOter.    People  ex  rel.  Stapleton  t.  Bell  (1890) .  119  N.  Y.  176,  23  N.  E.  &33. 

§  62.    ICinntei  of  proceedingi. — ^The  poll-Uat  and  minutes  of  the  pro- 
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eeedings  of  every  town  meeting,  subscribed  by  the  olerk  of  soch  meetini 
and  by  the  officers  presiding,  shall  be  filed  in  the  office  of  the  town  cler 
within  two  days  after  such  meetii^  and  there  preserved. 

Sonroe. — Former  Town  U  (U  1890,  cb.  G69)  |  29,  as  renumbered  bj  L.  189' 
ch.  481;  originally  reTlsed  from  R.  S..  pt.  1.  ch.  11,  tit.  2,  |  10;  L.  1839.  cb.  389,  |  li 

§  63.  Poll-liat  at  town  meeting. — A  poll-list  shall  be  kept  by  the  clei 
of  the  town  meeting  referred  to  in  sections  fifty-eight  and  fifty-nine  o 
which  shall  be  entered  the  name  of  each  person  voting  by  ballot. 

Sovrce. — Former  Town  L.  (L.  1890,  ch.  569)  |  36,  in  part,  ae  amended  by  ] 
1896,  ch.  262;  L.  189T,  cb.  481;  U  1898.  ch.  363;  originally  revised  from  R.  E 
pt.  1,  ch.  11.  tit.  3.  H  4-6. 

Beferenee. — Poll  books  at  general  elections,  bow  kept.  Election  I^tw,  |  366. 

§  64.  Canvau  of  vot«. — At  the  close  of  the  polls  at  any  town  mee 
ing,  the  canvassers  shall  proceed  to  canvass  the  votes  publicly  at  the  plai 
where  the  meeting  was  held.  Before  the  ballots  are  opened  they  shall  I 
counted  and  compared  with  the  poll-list,  and  the  like  proceedings  shs 
be  had  as  to  ballots  folded  together,  and  difference  in  number,  as  are  pr 
scribed  in  the  election  law.  The  void  and  protested  ballots,  and  the  vot* 
ballots  other  than  void  and  protested,  shall  be  preserved  and  disposed  < 
by  the  inspectors  in  the  manner  provided  by  sections  three  hundred  ax 
seventy-three  and  three  hundred  and  seventy-four  of  the  election  lai 
The  result  of  the  canvass  shall  be  read  by  the  clerk  to  the  persons  the: 
assembled,  which  shall  be  notice  of  the  election  to  all  voters  upon  the  po] 
list.  The  clerk  shall  also  entor  the  result  at  length  in  the  minutes  of  tl 
proceedings  of  the  meeting  kept  by  him,  and  shall,  within  ten  days  ther 
after,  transmit  to  any  person  elected  to  a  town  office,  whose  name  is  not  < 
the  poll-list  as  a  voter,  a  notice  of  his  election.  [Amended  by  L.  190 
ch.  240,  §  78. 

Source.— Former  Town  L.  (L.  1890,  ch.  689)  |  37,  as  reaumbered  by  L.  188 
ch.  481.  and  amended  by  L.  189S,  cb.  168;  originally  revised  from  R.  S.,  pt. 
cb.  11,  Ut  3.  It  7-10;  L.  1830.  cb.  289. 

ContoUdatori'  note. — The  change  made  1b  merely  a  chuige  of  reference  mai 
necessary  by  changes  In  the  law  to  which  the  reference  Is  made. 

Referenoei. — Canvass  of  votes  at  general  election.  Election  Law,  ||  366-37 
Statement  of  canvass,  etc.,  Id.  |}  373,  374.  Proclamation  of  result,  Id.  ||  375.  37 
Judicial  Investigation  of  ballots.  Id,  i  381. 

Town  electloni  are  govemed  generally  by  the  Town  Law  and  not  by  the  BHecth 
Law.  People  ex  rel.  Guernsey  v.  Plerson  (1901),  36  Misc.  406.  71  N.  Y.  Supp.  93 
aSd.   (1901),  64  App.  Dlv.  624.  72  N.  Y.  Supp.  1123. 

Local  elections  at  tows  meetings,  not  held  at  the. same  time  as  a  general  electlo 
are  governed  by  the  Town  Law,  and  the  Election  law  Is  not  applicable  to  sui 
elections  except  where  It  has  been  mode  so  by  amendment  of  the  Town  law.  Matt 
of  Larkln   (1900).  163  N.  Y.  201.  57  N.  B.  404. 

Statement  of  reinlt  of  the  canvass  by  the  clerk  is  a  sufflcteat  certificate  &i 
evidence  of  the  election.  Matter  of  Baker  (1855),  11  How.  Pr.  418;  Case  v.  Cam 
hell  (1883).  16  Abb.  N.  C.  269. 

Statement  of  the  result  of  the  canvass,  under  the  ESectlon  Law,  most  be  slgni 
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br  tbe  four  JuBtlcea,  they  certifying  at  the  end  that  "th«  foregolTis  statement  la 
correct."  People  ex  rel.  Leonard  t.  Hamilton  (1899),  27  MlBC.  308,  312,  58  N.  T. 
Supp.  581,  aftd.  (1S99),  42  App.  Dlv.  212.  59  N.  ¥.  Supp.  9A3. 

Count  and  canvau  may  be  aompelled. — When  inapectore  of  election  fall  to  count 
and  canvaas  the  hallote  and  the  town  clerk  baa  not  entered  the  reault  upon  hla 
mlnntee,  the  Inspectora  and  clerks  may  be  compelled  by  mandamus  to  convene  and 
discbarge  tbelr  statutory  duties.  People  ex  rel.  Sturtevant  t.  ArmBtrong  (1906), 
116  App.  DlT.  103,  101  N.  Y,  Supp.  712. 

BeTlew  under  proTtitoni  of  Election  law.— Tbe  amendment  of  1899  to  section  37 
(now  I  64),  that  "The  rold  and  protested  ballots,  and  the  voted  ballots  other  tban 
void  and  protested,  sball  be  preserved  and  disposed  of  by  tbe  Inspectors  In  tbe  man* 
ner  provided  by  section  one  hundred  and  eleven  of  tbe  Election  Law,"  did  not  oper- 
ate to  give  the  rlgbt  of  review  under  the  provisions  of  section  3S1  of  the  Election 
Law,  save  where  tbe  town  election  is  held  at  tbe  same  time  as  the  general  election 
in  the  fall  of  the  year.    Matter  of  Baldwin  (1913),  SO  Misc.  263.  141  N.  T.  Sapp.  51. 

§  65.  Town  meetiiff  by  election  distriott. — The  electors  of  a  town  may 
determine  by  ballot  at  a  biennial  or  special  town  meeting  on  the  written 
application  of  twenty-five  electors,  tbat  town  meetings  shall  thereafter  be 
held  in  tbe  several  election  districts  of  their  town,  to  be  therein  conducted 
by  the  inspectors  of  election  thereof,  instead  of  tbe  justices  of  tbe  peace 
of  the  town;  or  may.  authorize  the  town  board  to  divide  such  town  into 
two  or  more  joint  election  districts,  as  provided  in  this  section,  The  town 
board  of  any  town  which  has  been  so  authorized  may  divide  such  town 
into  two  or  more  joint  election  districtfi,  for  the  purpose  of  boldiuf; 
town  meetings  therein,  but  such  districts  shall  be  constituted  by  combining 
the  election  districts  in  such  town.  If  tbe  town  board  of  any  town  sball  di- 
vide such  town  into  joint  election  districts  in  pursuance  of  this  section, 
such  board  shall  select  from  the  inspectors  of  election  for  such  town  four 
inspectors  residing  therein,  not  more  than  two  of  whom  shall  belong  to 
the  same  political  party,  for  each  of  such  election  districts  as  so  consti- 
tuted. If  a  town  shall  hold  its  town  meeting  in  more  than  one  district, 
tbe  inspectors  of  each  of  such  districts  shall  appoint  one  poll  clerk,  and 
in  the  conduct  of  such  meetings  they  shall  have  the  same  powers  and 
duties  as  the  justices  of  the  peace  and  town  clerk  have  at  the  biennial 
town  meetings  presided  over  by  them.  No  town  officer  shall  be  required  to 
make  or  render  any  report.  Statement  or  abstract  at  a  town  meeting  when 
held  in  separate  or  joint  election  districts.  At  the  close  of  the  polls,  the 
inspectors  shall  forthwith  publicly  canvass  the  ballots  cast,  and,  without 
postponement  or  adjournment,  make  a  full  and  true  statement  of  the 
whole  number  so  cast  for  each  and  every  candidate  for  an  office  balloted 
for,  and  of  the  whole  number  of  votes  for  and  against  every  question 
or  proposition  voted  upon  at  such  town  meeting.  The  void  and  pro- 
tested b^lots,  and  the  voted  ballots  other  than  void  and  protested,  shall 
be  preserved  and  disposed  of  by  the  inspectors  in  the  manner  provided  by 
section  three  hundred  and  fifty-three  of  the  election  law.  Such  statement 
shall  be  made  in  the  same  form  as  statements  by  such  inspectors  of  the 
votes  cast  at  general  elections,  and  shall  be  signed  by  the  inspectors  and 
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delivered  by  one  of  their  number,  selected  by  them,  for  that  purpose,  to 
the  justices  of  the  peace  and  town  clerk  of  the  town,  who  shall  convene 
and  receive  the  same  at  the  office  of  the  town  clerk,  on  the  day  next  fol- 
lowing the  town  meeting,  at  ten  o'clock  in  the  forenoon.  Such  justices 
and  clerk  shall  then  and  there  recanvass  such  votes  from  the  statements  of 
the  inspectors  of  the  several  separate  or  joint  election  districts  so  delivered 
to  them,  and  thereupon  appoint  in  writing  the  inspectors  of  election,  and 
read  and  enter  the  results  in  the  same  manner  as  required  of  them  at  the 
close  of  the  canvass  of  a  town  meeting  presided  over  by  them.  When 
the  electors  of  a  town  have  determined  to  hold  their  town  meetings  in 
separate  or  joint  districts,  they  may  again,  upon  the  written  application 
of  twenty-five  electors,  at  a  bienoial  town  meeting,  determine  by  ballot 
to  return  to  the  former  system  of  holding  but  one  poll  at  their  town  meet- 
ings, and  thereupon  their  town  meetings  shall  be  held  at  but  one  polling 
place  in  said  town,  but  such  changes  shall  not  be  made  oftener  than  once 
in  five  years. 

Source. — Former  Town  L.  (L.  1890,  cb.  669)  f  38,  u  added  by  L.  1893,  ch.  82, 
I  2,  amended  br  L.  1893,  cb.  456,  renumbered  by  U  1S9T,  ch.  4S1,  and  amended  by 
L.  1899,  cb.  168. 

Coniolidaton'  note. — Tbe  word  "tbree"  Is  cbanged  to  "four"  and  the  portion 
commencing  "Such  Instractora  shall  act"  and  ending  "lor  such  district"  la  omitted 
to  contorm  to  the  Election  Law. 

Tbe  references  to  "additional"  Inspectors  of  election  have  been  remOTCd  tor  the 
reasons  herein  stated: 

Town  Law,  |  12,  aa  amended  In  L.  1897,  cb.  481.  t  3,  provided  tor  tbe  election 
of  two  InapectorB  of  elecUon  In  each  town.  Section  19,  as  renumbered  17  and 
amended  by  L.  1897,  cb.  481,  I  8,  provided  for  the  appointment  of  two  additional 
Inspectors.  This  plan  of  election  and  appointment  of  Inspectors  waa  changed  by 
L.  1901.  ch.  536,  as  follows: 

Election  Law,  |  11,  was  amended  by  L.  1901,  cb.  638,  |  1.  and  provided  that  there 
should  be  four  inapectars  In  each  election  district.  Section  12  of  the  Election  Law. 
as  amended  by  L.  1901,  ch.  636,  g  2,  provided  for  the  appointment  of  the  four 
Inspectors  In  a  town  by  the  town  board.  Town  Law,  |  12.  was  amended  by  L 
1901,  ch.  636,  i  3,  by  omitting  the  provision  for  the  election  of  two  Inspectors,  and 
f  19',  as  renumbered  17,  by  L.  1897,  ch.  481,  |  8,  providing  for  tbe  appointment 
of  two  additional  inspectors,  was  repealed  by  L.  1901,  ch.  B36,  I  4. 

Eeferences.— See  sections  of  KlecUon  Law  cited  under  preceding  section.  Sub- 
mission of  propositions  to  vote  at  town  meeUng  In  election  districts.  Town  Law, 
I  48.    Bipartisan  election  Inspectors  not  required  at  town  meetings.  Const,  art.  Z, 

I  8- 

Application.— Town  elections  are  generally  governed  by  the  Town  Law  and  not 
by  the  Election  Law.  People  ex  rel.  Guemaey  v.  Plerson  (1901),  85  Misc.  406,  71  N, 
y.  Supp.  993,  affd.  (1901).  64  App.  Dlv.  624,  72  N.  Y.  Supp.  1123. 

Special  town  meeting,  conduct  of.    Kept,  of  Atty.  Genl.   (1901)   316. 

Special  town  meetings  In  towns  holding  biennial  meetings  on  a  general  election 
day,  should  be  held  in  election  districts  and  conducted  by  Inspectors  of  elecUon  in 
towns  where  the  provisions  of  this  section  have  been  adopted.  Rapt,  of  Atty 
Genl.  Apr.  11,  1910, 

Clerk.— Tbe  person  appointed  afl  clerk  of  the  town  meeting,  when  held  by  elecUon 
districts,  should  not  be  an  inspector.    Ropt.  of  Atty.  Genl.  (1896)  91. 
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lee*. — II  tlie  Justices  ot  the  peace  preside  at  town  meetings,  held  b?  election 
llatrlcta,  under  a  mistaken  sense  of  dutr,  the?  are  not  entitled  to  fees.  Rept.  ol 
Ltty.  Oenl.   (1896)   838. 

XeoanTsu;  defects  not  fatal. — A  town  canvasBlng  board  cannot  be  directed  to  re- 
snrsss  the  votes  cast  at  such  an  election  and  reject  for  Irregularltj  certain  returns 
inlesB  such  returns  are  wboIl7  void.  The  following  defects  are  held  as  not  neces- 
srllr  fatal:  That  tlie  inspectors  Id  certain  districts  selected  one  of  their  num- 
«r  as  poll  clerk;  that  in  some  districts  the  poll  lists  were  not  subscribed  as  re- 
inlred  by  the  statute;  that  In  one  district  the  Inspectors  did  not  return  the  number 
if  ballots  which  were  void,  but  enclosed  them  In  a  sealed  package  which  they  tiled 
rith  a  statement  ot  the  canvass ;  that  the  supervisor  of  the  town  who  took  no  part 
D  the  canvass  was  present  and  signed  the  statement.  People  ex  rel.  Guernsey  v. 
lenuin  (1901),  35  Misc.  106.  71  N.  Y.  Supp.  993.  atld.  (1901).  64  App.  Dlv.  624, 
!  N.  T.  Supp.  1123. 

§  66.  Traniaotion  of  bmmeu  in  town  meeting  by  electioii  dittriota  not 
vqiiiriitg  a  ballot,^Any  proposition  to  be  submitted  to  and  voted  upon 
>y  the  electors  of  a  town  at  any  town  meeting,  which  is  not  required  to  be 
roted  upon  by  ballot,  may  be  submitted  to  the  electors  of  the  town  voting 
n  separate  or  joint  election  districts  of  the  town  meeting,  but  the  vote 
ipon  any  such  proposition  shall  be  taken  by  a  division  of  the  electors 
)reseiit  and  voting  thereon;  and  the  inspectors  shall  count  the  number  of 
(lectors  so  voting  in  favor  of  such  proposition,  and  the  number  so  voting 
igainst  the  same,  and  shall  enter  in  the  statement  of  the  result  of  the  town 
ueeting  held  in  such  district  a  statement  of  the  proposition  so  voted  upon, 
ind  the  number  of  votes  so  cast  in  favor  of  and  against  the  same  and 
lertify  with  the  statement  that  they  are  required  to  certify  and  return  to 
he  justices  of  the  peace  and  town  clerk  of  the  town.  No  sucli  proposi- 
ion  shall  be  so  voted  upon  unless  notice  that  such  vote  will  be  taken  has 
)een  published  by  the  town  clerk  at  least  one  week  before  the  town  meet- 
ng,  in  a  newspaper  published  in  the  town,  if  any  such  is  published  therein, 
md  such  notice  shall  also  be  posted  for  the  same  length  of  time  at  the 
)laee  where  the  poll  of  the  town  meeting  is  to  be  held,  in  each  separate  or 
oint  election  district,  and  shall  be  publicly  read  by  the  inspectors  to  the 
roters  present  before  any  such  vote  is  taken.  Any  elector  of  the  town 
nay,  by  a  written  application  filed  with  the  town  clerk  at  least  ten  days 
>efore  the  town  meeting  is  to  be  held,  require  such  notice  to  be  given  by 
he  town  clerk.  Every  such  proposition  shall  be  submitted  to  a  vote,  com- 
nencing  at  the  hour  of  twelve,  noon,  and  continuing  until  all  such  proposi- 
ions  have  been  voted  upon,  and  every  such  proposition  shall  be  submitted 
o  the  vote  of  the  electors  of  the  town  at  the  poll  of  every  separate  or 
loint  election  district  in  the  town. 

Bonroe.— Former  Town  h.  (L.  1890,  ch.  569)  |  39,  as  added  by  L.  1893.  ch.  82, 
mended  by  L.  1S93,  ch.  466.  and  renumbered  by  L.  IS97,  cb.  181. 

§  67.  Town  meeting  at  time  of  general  election. — If,  in  any  town,  the 
)iennial  town  meeting  is  held  at  the  same  time  as  the  general  election, 
inch  town  meeting  shall  be  held  in  the  election  districts  of  such  town,  and 
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be  conducted  by  the  inspectors  of  election  thereof.  At  tbe  close  of  the 
polls  at  any  such  town  meeting,  tbe  inspectors  shall  proceed  to  canvass 
the  votes  for  the  candidates  for  the  several  town  offices  in  the  election  dis- 
tricts where  sneh  town  meetii^  was  held,  in  the  same  manner  as  the  votes 
for  other  candidates  cast  at  the  general  election  are  canvassed.  They 
shall  make  a  statement  of  the  whole  number  of  votes  cast  for  each  can- 
didate for  a  town  office  and  deliver  the  same  to  one  of  the  justices  of  the 
peace  of  the  town,  and,  on  tbe  Thursd^  succeedii^  such  town  meeting, 
such  votes  shall  be  recaavassed,  tbe  additional  inspectors  of  election  in 
each  district  shall  be  appointed,  and  the  result  of  the  election  declared  as 
provided  by  section  sixty-five  of  this  chapter.  In  case  of  a  contest  or  other 
proceeding  in  which  the  validity  of  the  election  of  a  town  officer  in  any 
such  town  is  in  controversy,  the  ballots  cast  at  any  town  meeting  and 
election  may  be  examined  and  recounted,  as  provided  by  law,  in  case  of 
other  officers  elected  at  general  elections. 

Bonrce. — Former  Town  L-  (U  1S90,  ch.  569)  f  42,  as  added  by  L.  1S98,  ch.  3C3, 
amended  by  L.  1901,  cb.  391. 

Special  electioM,  when  and  where  held.    R«pL  of  Atty.  Genl.  (1905)  514. 

Election*;  ezamlnatton  of  ballot!, — The  provlBiona  of  this  section  relating  to  an 
examloatlon  and  recount  of  ballots  In  case  of  contests  provldea  a  wholly  distinct  and 
different  remedy  from  section  374  of  tbe  Election  Law  which  is  broad  enoogb  fn 
its  terms  to  entitle  any  candidate  voted  for  at  the  time  of  a  general  election  to  an 
examination  w  of  right  In  a  proper  case  of  any  ballots  upon  which  Us  name  law- 
fully appears  as  that  of  a  candidate  whether  the  validity  of  the  election  Is  In  con- 
troverey  or  not.  Matter  of  Qulnn  (19IT),  Z20  N.  Y.  624,  IIG  N.  E.  442,  affg.  (1916). 
175  App.  DtT.  681,  160  N.  Y.  Supp.  867. 

A  candidate  for  the  ofQce  of  town  clerk  wbo  was  defeated  at  the  biennial  town 
election  is  entitled  to  an  examination  of  the  ballots  under  eecUon  374  of  the  Election 
Law,  If  bis  moving  affidavits  disclose  facta  which  entitle  him  to  such  eiamlnatlon. 
Matter  of  Quinn  (1918),  17B  App.  Dlv.  681,  160  N.  y.  Supp.  867,  affd.  (1917),  220 
N.  Y.  624,  116  N.  B.  442. 

BecanvsH  doct  not  antbortic  reconnt.— This  section  when  read  in  connecUon 
with  i  66  of  tbe  Town  L4iw,  does  not  permit  the  Justices  of  the  peace  and  town 
clerk  who  made  the  recanTasa  to  recount  tbe  vote;  they  must  declare  the  result  aa 
It  appears  from  tbe  statements  made  by  tbe  Inspectors  of  election,  who,  under  the 
statute  make  the  canvass  itself.  Matter  of  Park  (190E),  37  Misc.  133,  74  N,  Y. 
Supp.  915. 

§  68.  Ballots  at  town  meeting  held  at  time  of  general  election. — At 
town  meetii^s  in  towns  held  at  the  same  time  as  general  elections,  the 
names  of  all  candidates  for  town  offices  shall  be  voted  for  in  the  same 
manner  and  on  tbe  same  ballot  as  candidates  for  other  offices  voted  for 
thereat 

Source.— Former  Town  L.  (L.  1890,  ch.  569)  |  12,  In  part,  as  amended  by  L. 
1893,  ch.  37;  L.  1893,  ch.  344;  L.  1897,  ch.  481;  L.  1898,  ch.  363;  L.  1901,  cha.  348, 
536;  L.  1903,  cb.  67;  originally  revised  from  B.  8.,  pL  1,  ch.  11,  tit.  2,  |  3;  tit.  3. 
H  2,  3;  L.  1829,  ch.  356;  L.  1830,  ch.  290. 

Referenoet.— Form  of  official  ballote  generally,  Election  Law,  f  331.  Where  town 
meetings  are  held  at  time  ot  genereal  election  In  odd-numbered  year,  names  of 
candidates  to  be  printed  on  general  ballot,  but  when  held  in  even-numbared  year 
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ktefl  for  town  offlcaa  to  be  printed  on  separate  ballots,  Election  Law,  |  341. 

),    QnalifloatioiL  of  voter  at  tovn  meeting:  held  at  time  of  general 

n-^At  a  town  meeting  held  at  the  time  of  a  general  election  do 

I  shall  be  allowed  to  vote  for  candidates  for  town  officers  who  is  not 

•red  and  entitled  to  vote  at  such  general  election. 

le. — Former  Town  L.  (L.  1S90,  cb.  cb.  GfiS)  |  12,  In  part,  aa  amended  b7  L. 

h.  37;  L.  1893,  cb.  34*;  L.  1897,  ch.  481;  L.  1898,  cb.  363;  U  1901.  cbs.  349, 

1903,  cb.  G7;  origlnallj'  revised  from  R.  8.,  pL  1,  cb  11,  Ut.  2.  |  3;  tit.  3, 

I;  L.  1829,  cb.  366;  L.  1830,  cb.  290.    For  remainder  of  former  f  12,  see 

tS,  SO. 

illdaton'  note. — ^Tbe  words  Inserted  In  this  section  have  been  made  neces- 

'  reason  of  tbe  separation  of  tbe  provision  from  Its  former  place. 


TOWN  0F7ICEKS. 

80.  Town  officers. 

81.  BllBlblllt7  of  town  offlcers. 

82.  Term  of  office. 

83.  Oatb  of  office. 

84.  Resignation  of  town  ofBcer. 
S6.  Compensation  of  town  officers. 

86.  Compensation  of  town  clerks  In  certain  towns. 

87.  Per  diem  allowances  of  town  officers. 
87-a.    ferment  of  salaries  monthly. 

88.  Power  of  town  officers  to  administer  oatbs. 

89.  Penalty  for  setting  fire  to  waste  or  forest  lands.     (Repealed.) 
SO.    EiXpendlturee  of  surplus  moneys  by  certain  town  officers, 

91.  Duty  of  outgoing  officer  to  deliver  books  and  papers  to  successor. 

92,  General  duties  of  town  clerk. 
92-a.  Town  clerk's  undertakings. 
92-a.    Duty  of  town  clerk. 

Power  of  town  clerk  to  appoint  deputy. 

Town  clerk  must  transmit  certificate  of  election  of  Justice  of  tbe 

peace  to  county  clerk. 
Duty  of  town  clerk  of  town  of  Niagara  to  provide  book  of  deeda. 
Furniture  and  blank  books  for  clerk's  office. 
Sign  for  clerk's  office. 
Qeneral  duties  of  supervisor. 
Duty  of  supervisor  as  to  town  surveys. 
Supervisor's  undertaking. 

Surety  bond  indemnifying  supervisor  against  loss  of  deposits. 
Terms  of  supervisors  in  certain  counties, 
ClassiflcatloQ  of  Justices  of  the  peace. 
Justices  of  the  peace  in  new  towns. 

When  more  than  four  Justices  of  tbe  peace  may  hold  office. 
Justice's  undertaking  and  oath. 

Accounts  ot  Justice  of  tbe  peace  in  criminal  matters. 
1074k.    Salary  ot  Justices  of  the  peace  in  lieu  of  fees  in  criminal  cases. 
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108.  Powers  and  duties  of  assessors  In  certain  towns  ot  Nassau  and  Erie 

counties. 

109.  CommlsBloners  ot  hlghwars.     (Repealed  by  L.  1909,  cb.  491.) 

110.  Refusal  to  serve  as  pound-master. 

111.  Undertaking  of  town  auparln  ten  dent  of  Ugbways. 

112.  Overseers  ot  the  poor. 

113.  Undertaking  of  overseer  of  tile  poor, 
lit.  Collector's  undertahing. 

116.  Piling  and  Hen  of  collector's  undertaking. 
.   116.  Constable's  undertaking, 

117.  Special  constables. 

118.  Powers,  duties  and  liabilities  ot  special  constables. 

119.  Tree  warden.     (Repealed  by  L.  1909,  cb.  491.) 

120.  Powers  and  duties  of  tree  warden.     (Repealed  by  U  1909,  cb.  491.) 

121.  Fence  rtewers. 

IS2.  Peace  officers  In  towns  of  counties  adjoining  cities  of  the  first  class. 

122.  *  Police  Justices  in  certain  towns. 

123.  Jurisdiction  and  powers  of  police  Justice. 

124.  Creation  of  office  ot  police  Justice. 

125.  Powers  of  supervisors  and  assessors  la  certain  towns   to   emplor 

126.  Stenographer  for  magistrates  In  certain  towns. 

127.  Additional  clerks  and  assistants  for  tbe  town  business,  in  certain 

towns, 

§  80.  Town  offlcen. — ^Except  as  otherwise  provided  in  this  section,  there 
shall  be  elected  at  the  biennial  town  meeting  in  each  town,  by  ballot,  one 
supervisor,  one  town  clerk,  two  justices  of  the  peace,  two  assessors,  one 
collector,  one  or  two  overseers  of  the  poor,  not  more  than  five  constables 
and  one  superintendent  of  highways,  excepting  that  in  towns  which  shall 
have  adopted  a  resolution  that  thereafter  such  town  superintendent  shall 
be  appointed  by  the  town  board,  pursuant  to  the  provisions  of  section 
forty-one  of  the  highway  law,  he  shall  be  appointed  aa  therein  prescribed. 
Provided,  however,  that  in  towns  in  a  county  containing  two  hundred 
thousand  or  less  inhabitants,  according  to  the  last  federal  census  or  state 
enumeration,  adjoining  a  city  of  the  first  class  containing  a  population 
of  over  one  million,  the  town  superintendent  of  highways  hereafter  elected 
or  appointed  shall  hold  office  for  the  term  of  four  years;  and  provided  fur- 
ther that  in  a  town  of  any  such  county  not  more  than  four  constables  shall 
be  hereafter  elected  at  the  biennial  town  meeting.  At  the  first  biennial 
town  meeting  in  each  town,  after  this  section  as  hereby  amended  takes 
effect,  two  assessors  shall  be  elected  to  hold  office  for  two  years  and  one 
assessor  to  hold  office  for  four  years.  Of  the  two  assessors  chosen  at  any 
subsequent  biennial  town  meeting  in  each  town,  one  shall  be  elected  to  hold 
office  for  two  years  and  one  to  hold  office  for  four  years.  (Amended  by  L. 
1909,  ch.  491,  L.  1910,  ch.  271,  L.  1916,  eh.  346,  and  L.  1917,  ch.  44,  in  effect 
ch.  44,  in  effect  Mch.  9,  1917.) 

Source. — Former  Town  L.  (L.  1890,  ch.  569)  |  12,  In  part,  as  amended  by  L.  1893. 

*  So  in  original. 
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L.  1893.  ch.  344;  L.  1S9T,  cb.  481;  K  1898.  cb.  363;  U  1901,  cbs.  349,  636; 
,  cb.  57;  originally  revised  from  R.  S.,  pt.  1,  ch.  11,  Ut.  2.  g  3;  tit.  3,  H 
1829,  cb.  366;  L.  1830,  ch.  290.    For  remainder  of  rormer  |  12,  see  fg  44,  6S, 

lldkton'  note. — This  article  includes  tbe  matters  relating  to  town  officers, 
impeneation  and  their  powers  and  duties. 

eneea. — Election  of  towg  superintendents  of  highways,  Highway  Law.  |  40. 
slos  of  proposition  for  appointment  of  town  superintendent  of  highways, 

lOt  of  town  meeting. — Certiorari  will  not  lie  to  review  acts  of  Justices  in 
lag  tows  meetings.  People  ex  rel.  Brooks  v.  Bush  (I89T),  22  App.  Div.  363, 
.  Supp.  13. 

of  tie  Tote. — Wben  an  election  for  a  town  officer  results  in  a  tie,  the  person 
IdlDg  office  holds  over  until  bis  successor  shall  be  elected.  Rept.  of  Atty. 
1895)  93;  R«pt.  of  Atty.  Genl.  (IS9T)  340. 

■npervliDn. — Section  applies  to  town  and  not  to  city  superrlBors.    People 
insncyT.  Supervisors  of  Westchester  (1893),  139  N.  Y.  524,  34  N.  E.  1106. 
ivon  elected  to  the  office  of  supervisor  to  succeed  one  wbo  was  appointed 

vacancy  holds  office  only  during  the  residue  of  the  unexpired  term.  Rept. 
.  Genl.    (1895)   78. 

clerki  can  only  be  elected  at  town  meetings.  People  ex  re).  Le  Roy  v. 
1894).  8  Misc.  196,  28  ti.  Y.  Supp.  611,  attd.  (1896),  86  Hun  621,  33  N.  Y. 
132,  attd.  (1896),  1«  N.  Y.  67T.  43  N.  E.  171. 

«■  of  the  peace  cannot  constitutionally  be  elected  at  any  other  time  than  at 
u-  town  meeting.    People  ex  rel.  Smith  v.  Scbiellein  (1884),  95  N.  Y.  124; 
e  Quackenbuab  (1842).  2  Hill  369;  People  t.  Keeler  (1858),  17  N.  Y,  370. 
een  of  the  poor. — Towns  of  tbls  state  may  bave  one  or  two  overseers  of  the 
s  tbe  electors  thereof  sball  determine.    People  ex  rel.  Oarrett  v.  Ogdep. 

8  App.  Div.  464,  40  N.  Y.  Supp.  827;  Downing  v.  Rugar  (1839),  21  Wend.  17S. 
ablei. — Where  a  town  meeting  fixes  tbe  number  of  constables  at  three,  but 
tcts  two,  tbe  two  elected  oust  all  those  In  office  at  tbe  time  of  sucb  election. 
BX  rel.  Plainer  v.  Jones  (1837).  17  Wend.  81;  People  ex  rel.  Swan  v.  Loomis 

8  Wend.  396;  People  ex  rel.  Morris  v.  Adams  (1832),  9  Wend.  333. 

g  vaeanoies. — Vacancies  In  office  of  commissioner  (now  superintendent)  of 

n  are  to  be  Oiled  at  a  town  meeting  for  the  remainder  of  tbe  unexpired 

People  ex  rel.  Lovett  v.  Randall  (1SS5),  91  Hun  266,  268.  36  N.  Y.  Supp. 
I.  (1897),  151  N.  Y.  497.  45  N.  E.  841. 

Mard  of  town  auessora  is  without  authority  to  employ  a  clerk  or  other 
it  and  tbe  town  board  bas  no  power  to  authorize  such  employment.  People 
Anderson  v.  Snedeker  (1911),  75  Misc.  194,  132  N.  Y.  Supp.  766. 

El^bilit7  of  town  offlcen. — Every  elector  of  the  town  shall  be 
J  to  any  town  office,  except  that  inspectors  of  election  shall  also  be 
►  read  and  write.  But  no  county  treasurer,  superintendent  of  the 
school  commissioner,  trustee  of  a  school  district,  or  United  States 
)minissioner,  shall  be  eligible  to  the  office  of  supervisor  of  any  town 
■d  in  this  state. 

e. — Former  Town  L.  (L.  1890,  cb.  569)  g  60;  originally  revised  from  R.  S., 
It.  11.  tit.  3.  tl  II,  12;  L.  183S,  ch.  68;  L.  1880.  cb.  66. 
lldaton'  note. — The  word  "or"  has  been  changed  to  "and"  because  it  has 
insidered  as  an  error  In  printing, 
enoe*. — BUglbtlity  to  office  generally,  Public  Officers  Law,  |  3.    Quallflca* 
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tlon  of  luapeotore  of  election,  Election  Law,  |  302.  No  other  teat  than  otBdal  oath 
to  be  required  as  a  quallflcatlon  tor  holding  public  office.  Const.,  art.  13,  |  I. 

In  K'neral. — Qnallflcatlone  of  nominee  for  town  office.  RepL  of  Attf.  OenL 
(1896)  77. 

Eligibility  of  inperTlMr. — ^Thie  section  does  not  contemplate  that  a  pereon  who  la 
dfBqualifled  to  hold  office  may  be  lawfully  elected  upon  the  chance  that  enbee- 
guentlj'  tie  may,  by  his  own  act,  or  by  the  happening  of  some  event,  romOTe  the 
disqualification,  and  thus  become  entitled  to  fill  It.  A  school  trustee  who  Is 
elected  aa  auperrlsor  cannot  qualify,  by  resigning  office  of  trustee  after  his  election 
as  supervisor.  People  v.  Purdy  (1S97),  154  N.  Y.  439,  48  N.  H.  821,  affg.  (1897).  !1 
App.  Div.  66,  47  N.  Y.  Supp.  601.  But  construing  this  section  with  section  149  of 
the  Education  Law  (L.  1909,  ch.  21),  it  aeems  that  a  school  trustee  Is  not  In- 
ellgllile  to  be  voted  for  aa  a  candidate  for  aupervlBor,  but  he  yacatea  the  office  of 
trustee  as  soon  ae  he  accepts  the  office  of  supervisor,  after  his  election  thereto. 
People  ex  ral.  Martin  v.  Kenyon  (1912),  16S  N.  T.  St.  Rep.  1007.  134  N.  T.  Snpp. 
1007. 

The  provision  that  no  trustee  of  a  school  district  shall  be  eligible  to  the  office  of 
supervisor  of  any  town  or  ward  in  this  state  applies  to  the  quallftcatlons  of  the 
candidate  to  be  voted  for,  as  well  as  to  his  qnallBcatlons  to  fill  the  office.  Kept,  of 
Atty.  Genl.  (1911)  673. 

Offices  of  supervisor  and  school  commissioner  cannot  be  held  by  the  same  person. 
Kept,  of  Atty.  Genl.  (1902)  207. 

Coroner  cannot  hold  the  office  of  supervisor.    Kept  of  Atty.  Oenl.  (1903)  460. 

Supervisor  must  reside  In  the  town  he  represents.  Bacon  v.  Hanna  (1871),  43 
N.  Y.  SL  Rep.  906,  IT  N.  Y.  Supp.  430,  affd.  (1893),  137  N.  Y.  379,  38  K.  B.  303,  30 
L.  R.  A.   495. 

Supervisor  who  has  been  elected  county  treasurer  is  made  eligible  to  the  latter 
oOlce  by  resigning  bis  supervlaorshlp  prior  to  entering  the  discharge  of  bla 
duties  as  treasurer.  Rept.  of  Atty.  Qenl.  (1893)  366;  Rept.  of  Atty.  Genl.  (1894) 
239. 

Section  106,  post,  recognizes  the  right  of  a  Justice  of  the  peace  to  hold  the  ofllce 
of  supervisor  (dissenting  opinion).  People  ex  rel.  Elarwicker  t.  Dillon  (1899).  38 
App.  Dlv.  539,  543,  56  N.  Y.  Supp.  416. 

Aiieuor  need  not  be  a  taxpayer.    Rept.  of  Atty.  Qenl.  (1894)  160. 

Jnitioe  of  the  peace. — Offices  of  a  Justice  of  the  peace  and  of  a  deputy  sheriff  are 
IncompaUble.    Rept.  of  Atty.  Genl.  (189B)  106. 

Town  andltor  need  not  be  a  taxpayer.    Rept.  of  Atty.  Qenl.  (1894)  261. 

Town  clerk. — A  deputy  postmaster  Is  eligible  to  hold  the  office  of  toirn  clerk. 
Rept.  of  Atty.  Genl.  (1S9Z)  110. 

Town  superintendent  of  highways. — A  resident  of  an  Incorporated  village  within 
the  boundary  of  a  town  la  eligible  to  the  office  of  town  superintendent  of  highways. 
Rept.  of  Atty.  Genl.    (1911)    244. 

Beotion  cited.— Town  of  Hadley  v.  Gamer  (1906),  116  App.  Dlv.  68, 101  N.  Y.  Supp. 
777. 

§  82.  Term  of  office. — Supervisors,  town  clerks,  town  superiDtendeDts  of 
highways,  collectors,  overseers  of  the  poor,  inspectors  of  election  and  con- 
stables, when  elected,  shall  hold  their  respective  offices  for  two  years.  The 
terms  of  office  of  assessors  shall  be  two  years  for  one  assessor  and  four 
years  each  for  two  assessors.  But  whenever  there  is  or  shall  be  a  change 
in  the  time  of  holding  town  meetings  in  any  town,  persons  elected  to  such 
offices  at  the  first  biennial  town  meeting  held  after  such  change  has  been 
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authorized  as  provided  by  law,  shall  enter  upon  the  dischai^e  of  their 
duties  at  the  expiration  of  the  term  of  their  predecessors,  and  serve  until 
the  next  biennial  town  meeting  thereafter  or  until  their  successors  are 
elected  and  have  qualified,  except  that  the  assessor  elected  for  four  years 
shall  serve  until  the  second  biennial  town  meeting  thereafter,  or  until 
his  successor  is  elected  and  has  qualified.  Whenever  the  time  of  holding 
town  meetings  in  any  town  is  changed  to  the  first  Tuesday  after  the  first 
Monday  in  November;  except  when  changed  as  provided  in  section  forty- 
one  of  this  chapter,  the  town  officers  elected  thereat  shall  take  office  on  the 
first  day  of  January  succeeding  their  election.  Except  that  the  collector 
elected  at  such  town  meeting  shall  take  office  immediately  upon  his  election 
md  qualification  as  prescribed  by  law.  The  term  of  a  town  superintendent 
of  highways,  if  such  superintendent  be  elected  at  a  town  meeting  held  at 
the  time  of  a  general  election,  shall  begin  on  the  Thursday  succeeding  his 
election,  or  as  soon  thereafter  as  he  shall  have  been  officially  notified  of 
bis  election  and  shall  have  duly  qualified,  and  if  elected  at  a  town  meeting 
!ield  at  any  other  time  his  term  of  office  shall  begin  on  the  first  day  of 
November  succeeding  his  election.  Except  as  otherwise  provided  in  this 
KCtion,  in  case  the  time  of  the  holding  of  town  meetings  in  any  county 
is  changed  by  resolution  of  the  board  of  supervisors  of  the  county  to  the 
Srst  Tuesday  after  the  first  Monday  in  November,  all  town  officers  in  any 
town  of  such  county  elected  at  the  first  biennial  town  meeting  held  after 
;he  adoption  of  such  resolution  shall  hold  office  until  the  first  day  of  Janu- 
iry  succeeding  the  biennial  town  meeting  first  held  pursuant  to  such 
resolution.  No  resolution  changing  the  time  of  holding  town  meeting?  to 
:be  first  Tuesday  after  the  first  Monday  in  November  shall  be  effectual  to 
iispense  with  the  holding  of  the  first  biennial  town  meeting  after  the 
idoption  of  such  resolution  at  the  time  fixed  when  such  resolution  was 
idopted.  But  the  collector  in  each  town  shall  complete  the  duties  of  his 
iffice  in  respect  to  the  collection  of  taxes,  and  the  payment  and  return 
hereof,  upon  any  warrant  received  by  him  during  his  term  of  office,  not- 
withstanding the  fact  that  his  successor  has  entered  upon  the  duties  of  his 
)ffice.  (A.mended  fcy  L.  1909,  ch.  491,  L.  1910,  ch.  271,  and  L.  1913,  eh. 
131.) 

Bonree. — Former  Town  L.  (L.  1890,  cb.  569)  f  13,  as  amended  by  L.  1893,  ch. 
144;  L.  1897.  ch.  «1;  L.  1898,  ch.  363;  L.  1899,  ch.  146;  L.  1901,  cha.  191,  391; 
iriglnallr  raviaed  from  R.  8.,  pt.  1,  ch.  11,  tit.  3.  i  30. 

Caniolldaton'  note. — The  words  "In  nineteen  hundred  and  three  and  biennially 
herearteT"  have  been  omitted  as  unneceBsary  and  aufllclently  provided  tor. 

Beferenoe*. — Terms  of  office  of  town  superintendent  of  highwaye,  Highway  Law, 
I  42.  Terms  of  office  of  flupervlaore  In  Brie  county,  Town  l«w,  f  102.  Terms  of 
>fflce  of  auperrlHors  in  cltlea,  Qeneral  City  Law,  £  2.  Officers  hold  over  after  the 
iiplratlon  of  their  terms,  until  their  eucceesore  have  been  elected  or  appointed 
ud  have  qualified,  Public  Officers  Law,  |  6,  and  notes  thereunder. 

Exteailoa  of  tenn. — Legislature  cannot  extend  the  term  of  a  town  officer  after  his 
slecUon.  People  ex  rel.  Le  Boy  v.  Foley  (1896),  148  N.  Y.  677.  43  N.  B.  171,  aftg. 
(1SS6),  86  Hun  621,  33  N.  Y.  Supp.  1132. 
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A  Board  of  Supervisors  has  no  power  to  so  change  th«  time  of  town  meetinR 
as  to  extend  tbe  terms  of  the  supervisors  In  office  at  the  time  of  the  adoption  of  th 
resolution.    Rept.  of  Atty.  Genl.  (1912)  91. 

The  term  of  a  supervisor  having  been  illegally  lengthened  by  the  action  of 
Board  of  Supervisors  In  changing  tbe  date  of  town  meetings,  an  action  In  qu 
warranto  will  lie  to  test  the  title  to  hts  office.    Rept.  of  Atty.  Qenl.  (IBIS)  42G. 

EleotioB  and  qnalUlcation  of  tncoesioT. — Superrlsor  to  serve  until  anccesaor  I 
elected  and  has  filed  the  constitutional  oath.  Matter  of  Bndler  (189S),  49  N.  1 
SL  Rep.  530,  31  N.  Y.  Supp.  167,  afTd.  (1894),  141  N.  Y.  B27.  36  N.  B.  698. 

Colleotor  should  complete  bis  duties  upon  any  warrant  received  bf  him.  Rep 
of  Atty.  Genl.   (1902)   156. 

SecUon  olUd.— People  ex  rel.  Perkins  v.  Pelcher  (1S13),  81  Misc.  433.  UZ  N.  1 
Snpp.  890;  Montgomery  ex  rel.  Seeley  v.  O'Dell  (1893),  67  Han  169.  22  N.  Y.  Supi 
412.  affd.  (1S93),  142  N.  Y.  665,  37  N.  E.  570;  Rept.  Of  Atty.  Oenl.  (1899)  319 
People  ex  rel.  Ryder  v.  Clerk  of  Board  of  Supervisors  of  Kings  County  (18941 
76  Hun  71,  27  N.  Y.  Supp.  857,  aftd.  (1894),  142  N.  L.  S42.  36  N.  B.  884. 

§  83.  Oath  of  office. — Every  person  elected  or  appointed  to  any  tow 
office,  except  justice  of  the  peace,  sball  before  he  enters  on  tbe  duties  c 
his  office,  and  within  ten  days  after  he  shall  be  notified  of  his  election  c 
appointment,  take  and  subscribe  before  some  officer  authorized  by  la^ 
to  administer  oaths  in  his  county,  the  constitutional  oath  of  office,  an 
such  other  oath  as  may  be  required  by  law,  which  shall  be  sdministere 
and  certified  by  the  officer  taking  tbe  same  without  reward,  and  sha 
within  eight  days  be  filed  in  the  office  of  the  town  clerk,  which  shall  t 
deemed  an  acceptance  of  the  office;  and  a  neglect  or  omission  to  tal 
and  file  such  oath,  or  a  neglect  to  execute  and  file,  within  the  time  require 
by  law,  any  official  bond  or  undertaking,  shall  be  deemed  a  refusal  1 
serve,  and  the  office  may  be  filled  as  in  case  of  vacancy. 

Source. — Former  Town  L.  (L.  1S90,  ch.  569)  i  51;  orlKlnallr  revlaed  from  R.  G 
pt.  1,  ch.  II,  Ut.  3,   H   13.  16,  21,  24.  28;   L.  183S,  ch.  172. 

Eefereneei. — OfKclal  oaths  of  public  offlcera  generally,  Public  Officers  lAw,  | 
10,  13,  15.  (institutional  oath  of  office,  Const.,  art.  13,  |  1.  Official  oath  of  Justlc 
of  the  peace  before  county  clerh.  Town  Law.  |  106.  No  fee  for  administering  oat 
to  town  officer.  Code  Civ.  Pro.  |  3289. 

Acoeptanee  «f  offlee. — Office  Is  deemed  to  be  accepted  when  tbe  oath  is  taken  an 
filed.  Tbe  predecessor  thereupon  ceases  to  hold  It  and  has  no  further  standln 
as  a  member  of  the  town  board.  Matter  of  Bradley  (1894),  141  N.  T.  627.  36  N.  1 
598. 

Time  of  filing  oath  of  office. — ^Tbe  provisions  of  the  above  section  as  to  the  tin 
within  which  a  town  clerk  must  take  and  file  bis  couBtltutional  oath  of  office  ai 
directory  merely.  If  he  takes  and  files  such  oath  before  his  term  begins,  and  befoi 
hts  office  is  declared  forfeited  by  Judicial  action  no  vacancy  exists,  and  the  tow 
board  cannot  appoint.    Matter  of  Drury  (1902),  39  Mlac.  288,  79  N.  Y.  Supp.  498. 

Effect  of  railarc  to  file  oath. — The  failure  of  a  town  officer  to  take  and  llle  h 
oath  as  required  In  the  above  section  does  not  affect  his  powers  and  rights  i 
such  officer.  Horton  v.  Parsons  (1885),  37  Hun  42,  45:  People  ex  rel.  Brooks 
Watte  (1893),  73  Hun  404,  26  N.  Y.  Supp.  280. 

Failure  to  Ble  oath  deemed  a  refusal  to  serve  and  authorizes  tbe  filling  of  tt 
vacancy.  People  ex  rel.  Williamson  v.  McKlnney  (1873),  52  N.  Y.  374.  See  ah 
Rept.  of  Atty.  Oenl.  (1896)  12(». 
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Tha  fact  that  an  aassBBor  wbo  waa  duly  elected  did  not  tBk«  the  oath  of  office  for 
more  than  ten  daya  after  he  bad  been  notified  of  bis  election  does  not  create  a 
raeanc]'.    Kept,  of  Atty.  Oenl.  (1907)  G7G. 

TiUIire  to  Sle  an  offlclal  bond  doee  not  ipto  facto  affect  the  office  and  the  officer 
holds  by  defeasible  Utle;  until  the  forfeiture  is  Judicially  declared,  he  la  right- 
Colly  tai  office,  at  least  aa  to  third  persons.  Foot  t.  Stilea  (1874),  67  N.  Y.  399; 
People  ex  rel.  Woods  v.  Crlsaey  (1883),  91  N.  Y.  616,  635;  Adams  t.  Tator  (1886), 
42  Hun  384. 

§  M,  Bea^ation  of  town  officer. — ^Any  three  justices  of  the  peace  of 
&  town  may,  for  BufBcient  cause  shown  to  them,  accept  the  resi^ation 
of  any  town  officer  of  their  town ;  and  whenever  they  shall  accept  any  such 
resignation,  they  shall  forthwith  give  notice  thereof  to  the  town  clerk 
of  the  town. 

Bonne.— Former  Town  L.  (L.  1890,  cb.  669)  |  64;  originally  revised  from  R.  8., 
pL  1,  ch.  11,  tit.  3,  S  33. 

Beference. — ResignatlonB  of  public  officers  generallr,  Public  OfScers  Law,  |  31. 

Beilg^atloa  of  town  offleen  are  governed  by  section  31  of  the  public  officers  law 
rather  than  by  this  section,  which  is  Ineffective  because  ot  repugnancy.  Rept.  of 
Atty.  Oenl.   (1911)  601. 

§  85.  Compensation  of  town  officers. — Town  officers  shall  be  entitled 
to  compensation  at  the  following  rates  for  each  day  actually  and  neces- 
sarily devoted  by  them  to  the  service  of  the  town  in  the  duties  of  their 
respective  offices,  when  no  fee  is  allowed  by  law  for  the  service,  as  follows : 

1.    a.  The  supervisor,  except  when  attending  the  board  of  supervisors, 
town  clerk,  justices  of  the  peace  and  overseers  of  the  poor,  each,  two  dollars    i 
per  day,  and  assessors  three  dollars  per  day,  unless  a  different  rate  be  fixed    i 
by  or  pursuant  to  this  section ;  {Amended  by  L.  1917,  ck.  572,  in  effect  May 
19,  1917.) 

b.  The  board  of  supervisors  of  any  county  may,  by  resolution,  fix  the 
compensation  of  any  of  such  officers  in  the  towns  of  such  county  at  the  rate 
of  more  than  two  but  not  more  than  four  dollars  per  day,  and  assessors 
at  the  rate  of  more  than  three  but  not  more  than  five  dollars  per  day, 
notwithstanding  any  provision  of  this  section  fixing  or  authorizing  the  fix- 
ing of  a  different  per  diem  rate;  {Amended  by  L.  1917,  ck.  572,  in  effect 
May  19,  1917.) 

c.  The  town  board  of  any  town  may,  by  resolution,  fix  the  compensa- 
tion of  the  assessors  in  such  town  at  more  than  three  but  not  more  than 
five  dollars  per  day  each ;  {Amended  by  L.  1917,  ck.  572,  in  effect  May  19, 
1917.) 

d.  Assessors  in  the  county  of  Monroe  shall  receive  compensation  at  the 
rate  of  not  less  than  three  dollars  nor  more  than  five  dollars  per  day  each 
to  be  fixed  by  the  town  board; 

e.  Assessors  in  the  county  of  Nassau  shall  receive  compensation  at  the 
rate  of  three  dollars  per  day  each ; 

f.  The  town  board  of  any  town  in  which  the  assessed  valuation  of  real 
estate  is  over  twenty  million  dollars  may,  by  resolution,  determine  that  the 
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assessors  thereof  shall  each  receive  an  annual  salary  of  not  more  than  ont 
thouBand  dollars  in  lien  of  per  diem  compensation ; 

g.  The  town  board  of  any  town  in  the  county  of  Nassau  having  a  popn 
lation,  as  appears  by  the  last  federal  census,  of  seventeen  thousand  inhabi 
tants  or  more,  may  fix  the  annual  compensation  for  assessors  of  such  town 
at  not  more  than  twelve  hundred  dollars  each,  and  provide  for  the  payment 
of  such  compensation  in  quarterly  installments ; 

h.  The  town  board  of  any  town  in  which  the  assessed  valuation  of  tax- 
able real  and  peraonal  property  is  ten  million  dollars  or  more  may  deter- 
mine by  resolation  that  the  overseers  of  the  poor  in  such  town  shall  receive 
an  annual  salary,  to  be  fixed  by  such  resolution,  not  exceeding  one  thousand 
dollars,  in  lieu  of  the  per  diem  compensation  provided  by  this  section ; 

i.  The  town  board  of  any  town  in  a  county  adjoining  a  city  of  the  first 
class  may  by  resolution  fix  the  compensation  of  the  persons  appointed  and 
serving  as  inspectors  of  election  at  a  sum  not  exceeding  tw^ve  dollars  for 
the  hours  fixed  by  law  for  each  day  of  registration,  and  of  revision  of  regis- 
tration for  a  special  election,  and  six  dollars  for  the  count  and  return  of 
the  votes,  said  claims  to  be  allowed  and  paid  in  the  same  manner  as  other 
town  charges  are  allowed  and  paid.  Ballot  clerks  shall  receive  the  same 
compensation  for  their  attendance  at  an  election  as  inspectors  of  election 
for  the  election  and  be  paid  in  like  manner.  Poll  clerks  shall  receive  the 
same  compensation  for  their  attendance  at  an  election  and  canvass  of  the 
votes  as  inspectors  of  election  and  be  paid  in  like  manner. 

j.  The  town  board  of  any  town  in  a  county  having  a  population  of 
two  hundred  thousand  or  less,  according  to  the  last  federal  or  state  cen- 
sus or  enumeration,  adjoining  a  city  of  the  first  class  having  a  population 
of  one  million  and  upwards  may,  by  a  resolution,  fix  the  compensation  of 
the  town  clerk  at  not  more  than  thirty-five  hundred  dollars  per  annum. 
The  town  clerks  in  such  towns  may,  witb  the  approval  of  the  town  board, 
appoint  a  deputy  town  clerk  at  a  salary  to  be  fixed  by  the  town  board 
not  exceeding  the  sum  of  fifteen  hundred  dollars  per  annum.  Such  town 
clerk  and  deputy  town  clerk  shall  receive  and  collect  the  fees  allowed  by 
law  and  shall  keep  an  accurate  record  of  the  same.  At  the  end  of  each 
month,  he  sball  make  a  verified  report  of  such  fees  giving  the  date  and 
amount  of  each  fee  and  the  person  from  whom  received,  which  he  shall 
file  with  the  supervisor  of  the  town,  and  pay  over  to  such  supervisor  all 
the  moneys  so  received  during  such  month,  to  be  paid  by  the  supervisor  into 
the  town  fund  of  such  town.     (Par.  j.  added  hy  L.  1916,  ch.  554.) 

k.  The  constables  hereafter  elected  in  any  town  of  a  county  containing 
two  hundred  thousand  inhabitants  or  less,  according  to  the  last  federal 
census  or  state  enumeration,  adjoining  a  city  of  the  first  class  containing  a 
population  of  over  one  million,  shall  receive  annual  salaries  to  be  fixed  by 
the  town  board  at  not  exceeding  fifteen  hundred  dollars  each.  The  sal- 
aries of  the  constables  in  any  such  town  shall  he  uniform.  Such  salaries 
shall  be  determined  before  the  first  biennial  town  meeting  hereafter  held. 
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lut  may  be  diminished  or  increased,  within  such  limitation,  by  the  town 
oard  from  time  to  time,  with  respect  to  constables  to  be  thereafter  elected, 
rhe  town  board  may  provide  for  the  payment  of  such  salary  in  either 
aonthly  or  qnarterly  installments.  The  constables  hereafter  elected  in  any 
nch  town  shall  not  receive  to  their  own  use  any  other  compensation  for 
heir  services,  but  shall  be  allowed  their  actual  and  necessary  expenses 
ncurred  in  the  performance  of  their  duties.  The  accounts  for  such  ex- 
lenses  shall  be  audited  and  paid  by  the  town  board  monthly.  All  fees  or 
barges  payable  by  law  to  constables  of  any  such  town  for  any  services  in 
heir  official  capacity  shall  be  collected  by  such  Ronstables,  but  shall  belong 
0  the  town,  and  the  amount  collected  shall  be  paid  over,  on  or  before  the 
ifth  day  of  each  month,  to  the  supervisor.  (Par,  k.  added  by  L.  1917, 
■h.  44.  tn  effect  Mch.  9,  1917.) 

The  compensation  of  a  town  oflScer  now  fixed  pursuant  to  this  section 
ihall  continue  as  so  fixed  until  changed  pursuant  to  this  section 'as  amended. 
i  the  compensation  of  a  town  officer  be  fixed  by  or  pursuant  to  statute  on  a 
jer  diem  basis,  he  shall  not  be  entitled  to  receive  more  than  one  day's  com- 
lensatioD  on  account  of  services  performed  on  the  same  calendar  day. 
[Siibd.  1  amended  by  L.  1909,  ch.  491,  L.  1915,  cks.  73  and  452.) 

2.  If  a  different  rate  is  not  otherwise  established  as  herein  provided, 
lach  inspector  of  election,  ballot  clerk  and  poll  clerk  is  entitled  to  three 
lollars  per  day;  but  the  town  board  may  establish  in  its  town  a  higher 
■ate,  not  exceeding  six  dollars  per  day,  but  such  election  officers  shall  re- 
vive compensation  for  one  day  only  for  all  services  rendered  on  the  day 
if  election  and  in  canvassing  the  votes  thereafter,  and  in  completing  the 
etums.     {Suhd.  2  amended  by  L.  1916,  ch.  93.) 

3.  The  supervisor  of  each  town  shall  be  allowed  and  paid,  in  the  same 
lanner  as  other  town  chaises  are  allowed  and  paid,  a  fee  of  one  per 
entum  on  all  moneys  paid  out  by  him  as  such  supervisor,  including  school 
loneys  disbursed  by  him  as  provided  in  the  education  law,  moneys  paid 
ut  by  him  for  damages  arising  from  dogs  killing  or  injuring  sheep  as 
rovided  in  article  seven  of  the  county  law,  moneys  in  his  hands  paid  out 
y  him  for  the  relief  of  the  poor,  and  all  other  town  moneys  paid  out  by 
im  for  defraying  town  charges,  except  moneys  expended  under  the  high- 
-ay  law.  But  no  such  fees  shall  be  allowed  or  paid  upon  moneys  paid 
rer  by  him  to  his  successor  in  office.  Such  fees  shall  be  in  full  compen- 
ition  for  all  services  rendered  by  him  in  respect  to  moneys  received  and 
ftid  out  by  him  as  such  supervisor  as  provided  by  law  except  the  com- 
snsation  provided  in  section  one  hundred  and  ten  of  the  highway  law. 
Whole  section  amended  by  L.  1909,  ch.  491.) 

BotiTM.— Former  Town  L.  <L.  1890,  ch.  &69)  j  ITS,  aa  amended  by  L.  1893,  ch. 
7:  L..  1897,  ch.  ZG2;  L.  1900,  cb.  292;  L.  1902,  ch.  3S0;  L.  1903,  cbs.  324,  492; 
1904,  cbs.  124,  312,  546;  L.  1905,  ch.  642;  originally  reriaed  from  R.  S.,  pt  1,  eb. 
,  tit.  4,  II  60,  61;  L.  IS42.  cb.  130,  tit.  3,  |  25;  tit.  8.  |  7,  aa  amended  br  L.  1S67, 
.  615;  L.  1870.  cb.  343. 
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ConioUtUton'  note. — "Consolidated  School  Law"  hu  been  changed  to  "Edncat 
Law"  Into  which  the  "Consolidated  Law"  baa  been  Incorporated. 

Keferenoei. — Compensation  of  town  superintendent  of  Ugbwars,  Highway  I4 
I  45.  Compensation  of  town  clerks  and  superrlBora  for  duties  performed  In  resp 
to  the  highways,  Hlghwar  Law,  |  IIQ.  Fees  of  superrlBors  and  town  clerks 
duties  In  respect  to  school  district  boundaries,  Eiducatlon  Law,  {  37. 

The  nnmber  of  honn  per  day  a  town  oncer  must  work  to  entitle  him  to  ebarge 
a  day's  lerrice  Is  not  fixed  b;  statute.  Opinion  of  State  Comptroller  (1916), 
State  Dept.  Rep.  627. 

Baperrltor  was  not  entitled,  prior  to  the  amendment  ot  former  |  178  of  the  To 
Law  by  L.  1904,  ch.  G4G,  to  any  compensation  for  paying  out  town  moneys,  exo 
the  per  diem  allowance  provided  In  this  section.  People  ex  reL  KeeBe  v.  To' 
Auditors  (1898),  24  App.  Div.  579,  49  N.  Y.  Supp.  525,  altd.  (1S98).  166  N.  T.  6 
60  N.  E.  1120. 

When  no  fee  Is  allowed  by  law,  supervisors  are  entitled  to  a  compensation 
two  dollars  per  day.  GblgUoae  v.  Marsh  (1897),  23  App.  DIv.  61,  68.  48  N.  Y.  Su; 
604. 

JnsUoes  of  the  peace  and  town  clerks  are  uitltled  to  a  per  diem  compensation 
two  dollars.  People  ex  rel.  Earwicker  v.  Dillon  (1899),  38  App.  Dlv.  639,  66  N. 
Supp.  416. 

Justices  of  the  Peace  are  not  entitled  to  mileage  when  transacting  business  foi 
town  having  a  population  of  less  than  6,000.  Opinion  of  State  Comptroller  (t91i 
10  State  Dept.  Rep.  623. 

Town  clerk  Is  entitled  to  compensation  for  servlcee  In  carrying  out  the  p 
visions  of  the  Election  Law.  He  is  not  entitled  to  compensation  for  allowing  toi 
assessment  rolls  to  be  placed  In  his  office.  People  ex  rel.  Qedney  v.  Slppell  (190' 
116  App.  Dlv.  753,  102  N.  Y.  Supp.  69. 

Town  clerk  is  not  entitled  to  a  per  diem  allowance  of  two  dollars  for  his  Bervl( 
as  custodian  of  the  town  records.  Matter  of  Town  of  Hempstead  (1899),  36  A] 
Dlv.  321,  329,  5B  N.  Y.  Supp.  345,  affd,   (1899),  160  N.  Y.  686,  66  N.  E.  IIOL 

Clerk  Is  entitled  to  compensation  for  making  copies  of  public  records.  Rept. 
Atty.  (}enl.    (1S95)    162. 

Claim  of  town  clerks  for  fees  and  expenses  considered.  Opinion  of  State  Con 
troller  (1916),  9  SUte  Dept.  Rep.  526. 

Compensation  of  atsesson.— A  resolution  properly  adopted  by  a  town  board  Bxl; 
the  compensation  of  assessors  stands  until  rescinded  or  modified  by  subseque 
action  of  the  same  or  by  a  succeeding  town  board.  Opinion  ot  Atty.  Genl.  (191 
28. 

Compensation  of  oommlnlonerf  of  hlghwayi  fixed  by  law.  People  ex  rel.  Cochr 
V.  Town  Auditors  (1893).  74  Hun  83,  86,  26  N.  Y.  Supp.  122. 

Town  board,  compensation  of.    Hept.  ot  Atty.  Oenl.  (1897)  309. 

Compensation  at  members  of  town  board;  while  andltlng  aocounts;  while  aotti 
as  member  of  Itoard  ot  health. — Members  of  the  town  board  are  entitled  to  1 
greater  compensation  while  auditing  accounts  than  while  performing  other  dull 
as  a  town  board,  such  compensation  being  two  dollars  per  day.  Rept.  of  Atl 
Oenl.  (1911)  663. 

A  member  of  the  town  board,  who  by  virtue  of  his  office  Is  also  a  member 
the  town  board  of  health,  Is  not  entitled  to  double  compensation  for  his  serrlc 
as  member  of  the  town  board  and  as  member  ot  the  town  board  ot  health  renden 
the  same  day.    Rept  of  Atty.  Oenl.  (1912)  420. 

Town  election  ottcera  are  entitled  to  only  one  day's  pay  for  services  on  electli 
day.  People  ex  rel.  Kleet  v  .  Town  of  West  Turin  (1899),  27  Misc.  470.  59  N. 
Supp.  234.     Inspectors  of  election,  compensation  of.    Rept.  ot  Atty.  Clenl.  (1902)  33 

An  InipeetoT  of  election.  It  a  different  rate  has  not  been  established,  1b  only  e 
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itied  to  two  dollan  for  any  serrlce  rendered  within  the  calendar  day  regardlws 
it  the  number  ot  hours  which  he  was  employed  In  the  performance  ot  hla  duties. 
tept.  of  Atty.  Qenl.  (1908)  650. 
The  board  of  town  aweison  It  wlthovt  authority  to  employ  a  clerk  or  other  aiiii- 
ut  and  the  town  board  has  no  power  to  authorlte  such  employment.  People  ex 
el.  Anderson  t.  Snedeker  (1912),  75  Htsc.  194,  132  N.  T.  Supp.  76S. 
Town  ftMewor*  In  Hauan  eounty. — L.  1900,  ch.  292,  amending  former  section,  pro- 
Idlng  lor  the  compenaatlon  ot  asaesBore  In  towns  generally,  and  excepting  there- 
rom  the  county  of  Monroe,  was  held  to  repeal  the  prortslona  of  L.  1S93,  ch.  629, 
2,  relating  to  the  compensation  ot  assessors  in  Queens  county,  so  tar  aa  the  same 
elated  to  the  county  of  Nassau,  notwithstanding  L.  189S,  ch.  588,  |  18,  applying 
cts  relating  to  Qneens  county  to  the  county  of  Nassau.  People  es  rel.  Hegeman 
.  Jones  (1903),  68  App.  DIt.  396,  74  N.  Y.  Supp.  294,  affd.  (1903),  17e  N.  Y.  471, 
7  N.  B.  1088. 

Additional  eompeniatlon  cannot  be  awarded  to  the  town  clerk  for  attending 
leetings  of  the  boards  of  assessore,  auditors  and  highway  commissioners;  nor 
}  the  Buperrtsor  tor  attending  meetings  of  the  town  board;  nor  to  the  assessors 
3r  making  up  Jury  Uats  In  conjunction  with  the  superrlsor  and  town  clerk. 
rilBon  V.  Bleloch  (1908),  126  App.  DIt.  191.  109  N.  T.  Supp.  340.  affd.  (1909),  195 
r,  Y.  692,  89  N.  E.  1115. 

The  right  of  a  inperrlior  to  his  statntory  feel  ot  one  per  oentnm  on  all  moneys 
lid  ont  by  blm  as  auperrlsor  Is  as  absolute  as  the  right  of  a  salaried  official  to 
Is  salary,  the  difference  being  that  fala  compensation  Instead  of  being  a  fixed  sum 
\  uncertain.  People  ez  rel.  Acheson  t.  BuUard  (1911),  146  App.  DIt.  282,  130  N. 
.  8npp.  974. 

Superrlsor  Is  entitled  to  commissions  tor  paying  out  moneys  tor  park  purposee, 
nthorlxed  by  a  statute,  making  the  supervisor  one  of  the  park  .commissioners  to 
irre  without  compensation,  because  hie  function  as  euperrlsor  In  paying  out  the 
loney  Is  separate  and  distinct  from  his  function  as  a  park  commissioner.  People 
1  rel.  Studwell  t.  Archer  (1910),  142  App.  DiT.  71,  126  N.  Y.  Supp.  750. 
The  supervisor  ot  a  town  Is  not  entitled  to  a  commission  of  one  per  cent,  on 
loney  raised  tor  highway  and  bridge  purposes.  Rept.  ot  Atty.  Oenl.  (1911)  619. 
The  proTlelons  of  subdivision  3,  allowing  supervisors  a  fee  of  one  per  centnm 
1  sll  moneys  paid  out  by  him  as  such  superrlsor,  do  not  apply  to  the  repayment 
\  deposits  made  by  bidders  In  connection  with  the  submission  ot  proposals  tor  the 
ircbase  of  water  bonds  Issued  pursuant  to  the  provisions  ot  section  2SS  ot  the  Town 
aw  or  to  the  payment  over  to  the  water  conunlsH loners  of  the  proceeds  ot  such 
inds.    Rept.  of  Atty.  Glenl.  (1912)  280. 

9uperrlBora  are  not  entitled  to  a  percentage  upon  town  funds  reinvested,  but 
re  only  entitled  to  the  per  diem  allowance  provided  by  statute  for  their  services 
I  connection  with  the  transaction.  Rept.  ot  Atty.  Oenl.  (1912)  421. 
Klght  ot  town  offloer  to  employ  assistant  at  expense  of  the  tewn. — A  town  officer 
u  no  right  to  employ  an  assistant  at  the  expense  of  the  town  to  do  any  part  ot 
le  work  which  devolvea  upon  him  by  virtue  ot  his  office  and  tor  which  he  is  com- 
nuated  as  sach  town  officer,  nor  has  the  town  board  a  right  to  employ  any  person 
:  the  expense  of  the  town  to  do  the  work  of  any  town  officer.  Daly  v.  Halght 
LS14),  87  Misc.  425,  149  N.  Y.  Supp.  940,  revd.  on  other  grounds  (1916),  170  App. 
Iv.  4(9,  156  N.  Y.  Supp.  638. 

§  86.  CompenMtion  of  town  oleiks  in  certain  towns. — The  town  clerk 
F  each  town  containing  a  population  of  twenty  thousand  or  upwards, 
(eept  the  counties  of  Kings  arid  Richmond,  shall  be  entitled  to  receive 
le  same  compensation  for  attending  al)  meetings  of  town  boards  in  his 
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town  as  each  other  member  of  such  board  in  addition  to  all  compensatit 
salary  and  fees  to  which  he  is  now  entitled  by  law  for  the  performance 
all  the  other  duties  of  said  office. 

BovTce.— L.  1893,  ch,  344,  f  3. 

Additional  oompeBiattan  cannot  b«  awarded  to  a  town  clerk,  under  this  sectl 
for  attending  meetingB  or  the  boarde  ot  asaeesora,  auditors  and  highway  coniD 
Blonera.  Wilson  t.  Bleloch  (1908).  125  App.  Div.  191,  109  N.  T.  Supp.  340,  m 
(1909),  195  N.  Y.  G92,  89  N.  E.  1116. 

§  87.  Per  diem  allowance!  of  town  offlcen. — No  town  officer  shall 
allowed  any  per  diem  compensation  for  his  services  unless  expressly  p 
vided  by  law. 

Source. — Former  Town  L.  (K  1890,  cb.  669)  |  166;  originally  revised  from  R. 
pt.  1,  ch.  II,  tit.  4.  If  60,  61;  L.  1846,  ch.  180,  |  23. 

Beterenee.— OflBcers  to  be  allowed  expenses,  Public  OeScers  Law,  |  64. 

§  87-a.  Payment  of  talariet  monthly. — If,  by  or  in  pursuance  of  law 
town  officer  is  entitled  to  receive  an  annual  salary,  the  supervisor  of  si 
town  may,  notwithstanding  the  provisions  of  any  such  law  as  to  the  time 
payment  of  such  salary,  or  the  audit  or  allowance  thereof,  pay  to  such  offi 
monthly  the  proportion  of  such  salary  to  which  he  shall  be  entitled  out 
any  moneys  of  the  town  in  bis  hands  not  needed  for  other  purposes,  and 
ceipts  therefor  shall  be  presented  by  the  supervisor  to  the  board  of  to 
auditors,  if  any,  and  otherwise  to  the  town  board,  which  receipts  if  foi 
to  be  correct  shall  be  audited  and  allowed  at  the  amount  thereof.  (Ad< 
by  L.  1915,  ch.  12.) 

§  88.  Power  of  town  offlcen  to  administer  oathi. — Any  town  officer  n 
administer  any  necessary  oath  in  any  matter  or  proceeding  lawfully  bef 
him,  or  to  any  paper  to  be  filed  with  him  as  such  officer. 

Source. — Former  Town  L.  (K  1890,  cb.  669)  ^  66;  originally  revised  from  R. 
pt.  1,  ch.  11,  tit.  3,  I  14. 

Test  oath  hy  a  town  exelie  comtninloner,  that  be  Is  not  Interested  In  the  ma 
lactore  or  sale  of  liquors,  can  properly  be  takea  before  the  town  clerk.  People 
rel.  Brooks  t.  Watts  (1893),  73  Hun  404,  26  N.  Y.  Supp.  380. 

§  89.  Penalty  for  letting  fire  to  waste  or  forest  landi. — {Amended  by 
1909,  ch.  491,  and  L.  1910,  ch  630,  and  repealed  by  L.  1912,  cA.  371.) 

Sonrce. — Former  Town  L.  (L.  1S90,  ch.  G69)  |  82;  originally  revised  from  R. 
pt.  1,  ch.  20,  Ut.  14,  II  2-4. 

Refereneei. — Snperrlsar  as  town  Are  superintendent,  and  his  powers,  duties 
liabilities  as  sucb.  Conservation  Law,  |  62.  Refusal  to  asalst  In  extlngulshio 
fire  a  misdemeanor,  Penal  Law,  ||  1900,  19Q1. 

Poreit  ilrei;  recovery  from  town  for  serrtcet  In  extlnrniihlag. — Under  the  i 
relative  to  flre  wardens  and  forest  Area  a  person  who  assists  In  extinguishing  a 
In  the  woods  and  fields  of  a  town  cannot  force  the  town  to  pay  him  the  statui 
compensation  of  hla  services  unless  he  ebows  a  request  from  the  supervisor,  acl 
as  flre  warden.    Hatter  ol  Stokes  (1900),  33  Mlqc.  448,  68  N.  Y.  Supp.  439. 

§  90.    EzpenditnreB  of  tnrpliii  moneyi  by  oertain  town  offlcen. — '* 

Digitized  byGOOgle 


TOWN  LAW.  8785 

L 1909,  ch.  63.  Town  offlcera.  I  91. 

nipervisor,  town  clerk  and  JDStices  of  the  peace,  or  a  majority  thereof 
in  any  town  in  this  state,  may  expend  any  surplus  moneys  for  which  no 
jtrovisiOQ  for  expenditure  is  made,  belonging  to  said  town,  for  the  purposes 
)f  redemption  of  outstanding  bonds  or  for  improvements  in  said  town. 

Sonne.— Ia  1891,  cb.  164,  1  1. 

Applloktion. — Money  received  by  a  town  lor  damageB  to  certain  highway  and 
v&ter  rights  is  surplus  money  within  the  meaning  of  this  section,  and  may  be 
ripended  for  the  Improvement  of  highways.  McConnell  v.  Allen  <190S),  193  N.  Y. 
IIS,  322.  SG  N.  E.  1082,  revg.  (1907),  120  App.  Dlv.  US,  lOS  N.  X.  Supp.  16. 

Honeys  received  by  a  town  Irom  the  State  as  refunds  of  State  taxes  on  railroads 
or  the  construction  of  which  the  town  had  issued  so-called  "railroad  aid  bonds," 
he  Indebtedness  of  the  town  Incurred  for  the  purpose  of  encouraging  and  aiding 
he  construction  of  the  railroad  having  been  entirely  paid,  belong  to  the  town 
md  constitute  a  surplus  In  Its  funds  and  may  lawfully  be  used  In  reduction  ol 
azatlon  by  the  tows  board,  although  there  Is  no  express  statutory  authority  there- 
'or.    Opinion  of  SUte  Comptroller  (1916),  10  State  Dept.  Rep.  B34. 

§  91.  Duty  of  onl^oii^  officer  to  deliver  books  and  papen  to  lacceuor. — 
Whenever  the  term  of  office  of  any  supervisor,  town  clerk,  superintendent 
)f  highways  or  overseer  of  the  poor  shall  expire,  or  when  either  of  such 
ifficers  shall  resign,  and  another  person  shall  be  elected  or  appointed  to  the 
iffice,  the  succeeding  officer  shall,  immediately  after  he  shall  have  entered 
>n  the  duties  of  bis  office,  demand  of  his  predecessor  all  the  records,  books 
Lnd  papers  under  his  control  belonging  to  such  office.  Every  person  so 
[Ding  out  of  office,  whenever  so  required,  shall  deliver  upon  oath  to  bis 
uceessoF  all  the  records,  books  and  papers  in  his  possession  or  under  bis 
ontrol  belonging  to  the  office  held  by  him,  which  oath  may  be  administered 
ly  the  officer  to  whom  such  delivery  shall  be  made,  and  shall  at  the  same 
ime  pay  over  to  his  successor  the  moneys  belonging  to  the  town  remain- 
Qg  in  his  hands.  If  any  such  officer  shall  have  died,  the  successors  ob 
accessor  of  such  officer  shall  make  such  demand  of  the  executors  or  ad- 
liniatrators  of  such  deceased  officer,  and  such  executors  or  administrators 
Itall  deliver,  upon  the  like  oath,  all  records,  books  and  papers  in  their 
ossession,  or  under  their  control,  belonging  to  the  office  held  by  their 
istator  or  intestate.  If  any  person  so  going  out  of  office,  or  his  executors 
r  administrators,  shall  refuse  or  neglect,  when  lawfully  required,  to 
eliver  such  records,  books  or  papers,  he  shall  forfeit  to  the  town,  for 
rery  such  refusal  or  neglect,  the  sum  of  twd  hundred  and  fifty  dollars; 
ad  officers  entitled  to  demand  such  records,  books  and  papers  may  compel 
le  delivery  thereof  in  the  manner  prescribed  by  law.  (Amended  by  L. 
»9,  cA.  491.) 

Sonrec. — Former  Town  L.  (L.  1890,  ch.  669)  |  84;  originally  revised  from  R.  8., 
.  1,  ch.  II,  ttt.  6,  ii  6-9. 

EefereiLcei. — Proceedings  to  compel  delivery  of  books  and  papers  by  outgoing 
Hcers,  Public  Officers  Law,  f  SO.  Refusal  to  deliver  to  successor  &  mlsdeineanor, 
inal  Law,  g  1836. 

Application. — This  section  has  reference  to  a  proceeding  against  an  outgoing 
leer  by  bis  successor,  but  does  not  apply  ia  an  action  upon  an  olDcial  nndertak- 
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Ing  for  an  alleged  breach  ttaereot.  Town  of  Hadley  t.  Qarner  <I906).  IK  App.  DIt. 
68,  101  N.  Y.  Supp.  777. 

Proceeding:!  to  compel  dellveiy  of  booki. — In  proceedings  under  |  2471«  ol  the 
Code  (Public  Officers  Law,  i  SO)  to  compel  an  officer  whose  term  has  expired  to 
deliver  to  bis  successor  the  books,  papers,  etc.,  appertaining  to  the  office,  all  that 
the  petitioner  is  required  to  establish  Is  bts  election,  and  that  he  has  duly  quallfled. 
Questions  as  to  the  valldltr  of  the  election  may  not  be  determined  In  sucb  a  pro- 
ceeding. Matter  of  Bradley  (1S94).  141  N.  Y.  6iT,  36  N.  E.  59Si  People  ez  ret. 
Le  Roy  t.  Foley  (1894).  8  HIsc.  196,  28  N.  Y.  Supp.  611,  afld.  (1896),  86  Hun  C21. 
33  N.  Y.  Supp.  1134,  aSd.  (1896),  148  N.  Y.  676,  43  N.  EL  171;  Matter  of  Dudley 
(1898),  33  App.  DIv.  466,  63  N.  Y.  Supp.  742;  Hatter  of  Sells  (1897),  16  App.  Mr. 
44  N.  Y.  Supp.  570. 

Proceedings  to  compel  delivery  of  books  and  papers  are  applicable  as  against 
officers  de  facto,  only,  to  cases  where  tbe  title  of  the  relator  to  the  office  Is  clear. 
Matter  of  Baker  (1866).  11  How.  Pr.  418. 

Kandamni  will  not  He  to  compel  the  delivery  of  books  and  papers.  People  r. 
MarUn  (1872),  62  Barb.  570,  676. 

Payment  of  money. — An  outgoing  commissioner  (now  superintendent)  of  high- 
ways la  bound  to  account  to  the  town  authorities  and  pay  over  to  bis  ancceesor  In 
office  all  moneys  remaining  in  bis  hands  as  such  commissioner.  Victory  v.  Blood 
(1881),   25   Hun   615. 

§  92.  OenerRl  dntie*  of  town  clerk. — The  town  clerk  of  each  town  shall 
have  the  custody  of  all  the  records,  books  and  papers  of  tbe  town,  and 
he  shall  duly  file  all  certificates  of  oaths  and  other  papers  required  by  law 
to  be  filed  in  bis  office.  He  shall  transcribe  in  the  books  of  records  of  his 
town  the  minutes  of  the  proceedings  of  every  town  meeting  held  therein, 
and  shall  enter  in  such  book  every  order  or  direction  and  all  rules  and 
regulations  made  by  any  such  town  meeting.  Within  twenty  days  after 
the  holding  of  any  town  meeting,  the  town  elerk  shall  certify  to  the 
county  clerk  the  names  of  all  the  persons  elected  to  office  at  the  town  meet- 
ing, except  inspectors  of  election,  and  the  terms  for  which  they  were 
severally  elected,  and  whether  or  not  they  have  qualified.  Whenever  a 
vacancy  shall  occur  in  the  office  of  justice  of  the  peace,  the  town  clerk 
shall  immediately  notify  the  county  clerk  of  the  happening  of  such  vacancy, 
specifying  the  name  of  the  justice  of  the  peace  whose  office  has  become 
vacant,  the  date  when  the  same  became  vacant  and  the  cause  of  the  va- 
cancy. He  shall  deliver  to  the  supervisor,  before  the  annual  meeting  of 
the  board  of  supervisors  of  the  county  in  each  year,  certified  copies  of 
all  entries  of  votes  for  raising  money,  made  sinee  the  last  meeting  of  the 
board  of  supervisors  and  recorded  in  the  town  book.  Immediately  after 
the  qualifying  of  any  constable  elected  or  appointed  in  his  town,  he  shall 
return  to  the  clerk  of  the  county  the  name  of  such  constable.  If  any  town 
clerk  shall  wilfully  omit  to  make  such  return,  he  shall  forfeit  the  sum  of 
ten  dollars,  to  be  recovered  by  the  supervisor  in  the  name  of  and  for  the 
use  of  the  town. 

Source. — Former  Town  L.  (L.  1S90,  cb.  S69)  f  S3,  as  amended  by  L.  1901,  ch. 
488;  originally  revised  from  R.  S.,  pt.  1,  ch.  11,  tit.  4,  ff  11-16. 

Kefereneet.— DnUes  of  town  clerks  as  to  public  schools,  Educatloa  Law,  |  160. 
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u  to  electlotu,  BlecUoo  Law,  ||  318,  319,  341-343.  Aa  a  member  of  tbe  town 
i»ti.  Town  Law,  ||  130-140.  As  to  BtraTB  and  chattels  doing  damage,  Id.  H  3S0- 
M.  Ae  to  Jury  liata,  Jndlctarj  Law,  |i  BOO,  BOl.  As  to  hlghwayB,  Highway 
*w,  11  93,  95.  97.  108.  109.    As  to  registration  of  dogs,  Agricultural  Law.  |  132. 

Chattel  mortgages  to  be  filed  In  office  of  town  clerk,  Lien  Law,  |f  232-234. 
HQince  of  marriage  licensee  and  duties  In  respect  thereto.  Domestic  Relations 
aw.  II  14,  15. 

tawtn  and  d«tiei  of  town  clerk  are  prescribed  by  statute.  Jackson  t.  Collins 
1891),  41  N.  Y.  St.  Rep.  590,  16  N.  Y.  Supp.  651. 

Town  clerk  Is  entitled  to  vote  upon  any  question  properly  brought  before  the 
>ini  board,  unless  be  Is  personally  Interested.    Rept.  of  Atty.  Qenl.   (1S9E)   110. 

iTidenoe  of  matten  reqnlred  to  be  recorded. — Mlnutee  and  records  kept  by  them 
re  only  competent  erldenee  of  matters  which  they  are  bound  by  law  to  record  and 
le.  and  any  paper  not  required  by  law  to  be  filed,  does  not  become  evidence  by 
aeb  Bllng.    Jackson  t.  Collins  (1S91),  41  N.  Y.  St  Rp.  590.  16  N.  Y.  Supp.  651. 

§  92-ft.  Town  clerks'  nudertaking*. — Every  town  clerk  hereafter  elected 
r  appointed  shall,  within  thirty  days  after  entering  upon  the  duties  of  his 
ffice,  make  and  deliver  to  the  supervisor  of  the  town  his  undertaking,  with 
ach  sureties  as  the  town  board  shall  prescribe,  in  a  penal  sum  not  exceed- 
og  one  thousand  dollars,  to  be  determined  by  the  town  board,  to  the  effect 
hat  he  will  well  and  faithfully  discharge  his  ofBcial  duties  as  such  town 
lerk,  and  that  he  will  well  and  truly  keep,  pay  over  and  account  to  the 
iroper  board,  officer  or  commission  of  the  town,  state  or  county,  and 
ccount  for,  all  moneys  and  property  going  into  his  hands  in  bis  offi- 
ial  capacity ;  and  such  undertaking  shall,  after  its  execution,  be  presented 
y  the  supervisor  to  the  town  board  for  their  approval  as  to  its  form  and 
be  sufficiency  of  the  sureties  thereon.  Until  such  undertaking  shall  have 
een  approved,  none  of  the  moneys,  books,  documents,  papers  or  property 
f  the  town,  county  or  state  shall  be  turned  over  or  delivered  to  such  town 
lerk  elect.  Aft«r  the  approval  of  such  undertaking,  the  supervisor  shall 
le  the  same  in  the  office  of  the  county  clerk.     {Added  by  L.  1912,  ch.  136.) 

Seferenoes. — As  to  form,  contents  and  effect  of  official  undertaking,  see  Public 
fficen  Law.  H  11,  12,  15. 

$  92-a.  Duty  of  town  clerk. — It  shall  be  the  duty  of  the  town  clerk, 
nnually,  between  the  fifteenth  of  November,  and  the  fifteenth  day  of 
>ecember,  to  transmit  to  tbe  tax  commission  a  list  containing  the  names 
f  each  supervisor,  town  superintendent,  justice  of  the  peace,  town  clerk, 
ssesBor  and  collector,  showing  his  post  office  address,  the  date  of  his 
ppointment  or  election  and  the  expiration  of  his  term  of  office.  {Added 
y  L.  1917,  ck.  582,  in  effect  May  21,  1917.) 

§  93.  Power  of  town  olerk  to  appoint  deputy. — Every  person  hereafter 
leeted  or  appointed  to  the  office  of  town  clerk,  in  any  town  in  this  state, 
mnediately  after  taking  the  oath  of  ofitce,  may  appoint  a  deputy  town 
lerk  for  such  town.  Such  appointment  shall  be  in  writing  and  shall  be 
ecorded  in  the  record  book  of  said  town.  Such  deputy  must  be  twenty- 
ne  years  of  age  or  over,  a  citiz^i  of  the  United  States  and  a  resident  of 


d  by  Google 


8788  TOWN  LAW. 

11  94, 9G.  Town  offlcera.  I 

the  towD  and  shall  take  and  subscribe  the  constitutional  oath  o: 
in  the  absence  or  inability  to  serve  of  the  town  clerk,  is  her 
ized  to  perform  any  official  act  devolving  upon  town  clerks,  ant 
office  during  the  pleasure  of  the  town  clerk.  Said  deputy  sb 
for  his  services  by  the  town  clerk,  but  no  charge  shall  be  m 
the  town  for  the  services  of  said  deputy.  Nothing  contained 
tion  shall  prevent  any  town  clerk  from  appointing  his  wife  c 
as  such  deputy.     (Amended  by  L.  1916,  ch.  340.) 

Source.— L.  1893.  ch.  6&8,  1  1. 

ConMlldaton'  note.— Tbe  word  "act"  In  last  smtence  has  been 
"section"  to  make  the  reference  correct. 

Town  elerk  may  appoint  liU  ton  bi  depnty. — Rept.  of  Atty.  Qcn.  (ISI 

A  female  otber  than  a  wife  or  daashter  of  a  town  clerk  la  not  ellf 
tbe  olllce  of  deputy  town  clerk.  Rept.  of  Atty.  Oen.  (1911)  455.  Othc 
conetltutionol  amendment  of  1917  estendlng  tbe  right  of  franchise  to 

Elrht  of  town  officer  to  hire  aMlitaat  at  expenie  of  town. — A  town  o 
right  to  employ  an  asBlstant  at  tbe  expense  of  tbe  town  to  do  any  part 
which  devolTee  upon  htm  by  virtue  of  hts  office  and  (or  which  he  is 
as  such  town  officer;  nor  has  the  town  board  a  right  to  employ  any  p 
expense  of  the  town  to  do  the  work  of  any  town  officer.  Daly  t.  Ha 
ST  Misc.  425,  149  N.  Y.  Sopp.  940,  revd.  on  other  grounds  (1915).  It 
469,  156  N.  Y.  Supp.  538. 

§  94.  Town  olerk  must  trantmit  certifloate  of  election  of  jni 
peace  to  county  clerk. — The  town  clerk  of  each  town  shall,  withi 
after  the  election  of  a  justice  of  the  peace  has  been  declared,  1 
the  clerk  of  his  county  a  certificate  showing  the  result  of  su 
under  his  hand,  which  shall  be  presnmptive  evidence  of  the  £ 
certified. 

Sonree. — Former  Town  L.  (L.  1890,  ch.  669)  I  57,  as  amended  by 
363;  originally  revised  from  L.  1829,  cb.  356,  f  2. 

Reference. — County  clerk  to  report  to  district  attorney  failure  of  t 
to  transmit  certlflcates  to  him.  Town  Law,  |  14. 

§  96.  Dnty  of  town  clerk  of  town  of  Niagara  to  provide  booi 
— The  town  clerk  of  the  town  of  Niagara  in  the  county  of  Nii 
provide  a  book  in  which  shall  be  kept  an  abstract  of  every  de 
veyance  of  lands  situated  in  said  town  of  Niagara  for  the  1 
assessors  of  said  town,  and  every  deed  of  conveyance  of  lane 
within  the  said  town  of  Niagara  shall  be  presented  to  the  tow 
said  town,  who  shall  immediately  enter  in  said  book  the  nai 
grantors  and  grantees,  the  date  thereof  and  a  brief  descripti 
number  or  otherwise,  sufficient  to  identify  the  same,  and  shall 
upon  such  deed  of  conveyance  the  act  of  such  presentation  to  i 
by  him  before  the  same  shall  be  entitled  to  be  recorded  in  the  ol 
county  elerk  of  Niagara  county,  and  if  the  said  county  clerk  si 
any  deed  of  conveyance  of  lands  situated  in  said  town  of  Niag 
has  not  been  so  stamped  by  the  town  clerk  of  said  town  he  sh 
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to  said   town   the  sum  of  ten  dollars.     Nothing  herein   contained  shall 
affect  the  record  of  an  unstamped  deed. 
Sovroe.— Former  Town  L.  (L.  18S0,  cb.  569)  |  8$^  as  added  by  L.  1906,  ch.  S83. 

§  H.  Furniture  and  blank  hooka  for  clerk's  offloe. — The  town  clerk  of 
any  town  may,  with  the  consent  of  the  town  hoard  of  his  town,  purchase 
or  furnish  for  the  town  clerk's  ofBce  all  necessary  bound  blank  books 
for  the  entering  and  keeping  of  the  records  of  his  town,  and  also  necessary 
book  and  office  cases,  tables  and  other  furniture  for  the  use  and  convenience 
of  the  office  and  the  safe-keeping  of  the  books  and  papers  of  the  town, 
and  the  expense  thereof  shall  be  a  town  charge,  to  be  audited  and  paid  as 
other  town  charges. 

Source.— Former  Town  L.  (U  1890,  ch.  669)  |  8E. 

Claim  for  furniture  miut  be  andited. — A  p«reoii  selling  office  furniture  for  the 
DH  of  a  town  clerk  muat  bring  a  proceeding  under  this  section  and  require  the 
claim  to  be  audited;  he  cannot  sue  the  town  directly  without  an  audit.  Peck  v. 
Town  of  CatsktU  (1907).  119  App.  DIt.  762,  104  N.  Y.  Supp.  MO. 

§  87.  Sign  for  clerk's  office. — There  shall  also  in  like  manner  be  fur- 
nished and  kept  for  every  town  clerk's  office  a  sign  with  the  name  of  the 
town  followed  by  the  words,  "town  clerk's  office"  in  plain  characters 
thereon,  with  sufficient  board-space  immediately  below  for  posting  thereon 
the  1^^  notices  of  the  town,  which  sign  and  board-apace  shall  be  placed 
and  kept  on  or  at  the  outside  front  door  of  every  town  clerk's  office,  which 
board  shall  always  be  one  of  the  public  places  upon  which  any  legal  notice 
io  the  town  may  be  posted. 

I«nnie.— Former  Town  L,  .  {U  1890,  ch.  569)  |  86. 

§  98.     General  dntiei  of  laperriaor. — The  supervisor  of  each  town  shall : 

1.  Receive  and  pay  over  all  moneys  raised  therein  for  defraying  town 
charges,  except  those  raised  for  the  support  of  the  poor,  in  towns  where  the 
poor  is  not  a  town  charge ;  in  counties  where  each  town  maintains  the  poor 
thereof,  the  town  board  of  said  town  may  by  resolution  direct  that  the 
money  raised  by  said  town  for  the  outdoor  relief  of  said  town  be  held  and 
retained  by  the  supervisor  and  disbursed  by  him  upon  the  orders  of  the 
respective  overseers  of  the  poor  of  such  town,  and  the  overseers  of  the  poor 
of  such  town  shall  not  give,  allow  or  grant  order  for  a  sum  exceeding  the 
amount  set  aside  for  their  respective  districts  during  any  year  except  that 
the  town  hoard  or  supervisor  thereof  may  consent  where  necessity  de- 
mands that  other  and  further  orders  be  given,  in  which  event  the  town 
shall  provide  for  the  payment  of  such  further  orders. 

2.  Prosecute,  in  the  name  of  his  town,  for  all  penalties  given  by  law  to 
such  town  for  its  use,  and  for  which  no  other  officer  is  specially  directed  to 
prosecute. 

3.  Keep  a  just  and  true  account  of  the  receipts  and  expenditures  of  all 
moneys  which  shall  come  into  his  hands  by  virtue  of  his  office,  in  a  book 
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to  be  provided  for  tliat  purpose  at  the  expense  of  the  town,  and  to  be  de- 
livered to  his  successor  in  office. 

4.  On  the  Tuesday  preceding  the  biennial  town  meeting,  and  on  the 
corresponding  date  in  each  alternate  year,  account  with  the  justices  of  the 
peace  and  town  clerk  of  the  town  for  the  disbursement  of  all  moneys  re- 
ceived by  him,  including  highway  moneys  received  and  disbursed  by  him 
as  provided  in  the  highway  law,  and  a  copy  of  such  account  shall  there- 
upon be  filed  in  the  office  of  the  town  clerk,  and  attached  thereto  and 
made  a  part  thereof  shall  be  a  certificate  or  certificates  of  the  bank  where 
the  moneys  of  such  town  are  deposited  showing  the  amount  of  such  moneys 
on  deposit  with  said  bank.  The  town  board  shall  cause  a  certified  copy 
of  the  report  to  be  published  in  a  newspaper  published  in  the  town,  or  if 
there  be  none  published  therein,  then  in  a  newspaper  published  within 
the  county  and  having  the  greatest  cireulation  within  the  town.  If  the 
biennial  town  meeting  in  any  town  is  held  at  the  time  of  a  general  elec- 
tion, such  account  shall  be  rendered  on  the  twenty-eighth  day  of  Decem- 
ber in  each  year,  or  on  the  day  preceding  when  such  day  falls  on  Sunday. 
{Subd.  amended  by  L.  1916,  eh.  347.) 

5.  Receive  all  accounts  against  the  town,  which  shall  be  presented  to 
him,  and  present  the  same  to  the  town  board  for  audit,  except  such  accounts 
as  he  may  be  required  by  law  to  present  to  the  board  of  supervisors. 

6.  Attend  the  annual  meeting  of  the  board  of  supervisors  of  the  county, 
and  every  adjourned  or  special  meeting  of  which  he  shall  have  notice,  and 
present  to  such  board  the  town  audits,  and  such  other  accounts  and  de- 
mands against  the  town,  and  such  reports  and  statements  as  he  may  be 
required  by  law  to  present  to  such  board. 

7.  Sell  and  convey  in  the  name  of  the  town  property  owned  by  it,  when 
directed  by  a  town  meeting. 

8.  In  towns  other  than  those  mentioned  in  section  ninety-seven  of  the 
conservation  law,  the  supervisor  shall,  by  virtue  of  his  ofllce,  be  superin- 
tendent of  fires  of  his  town  and  charged  with  the  duty  of  preventing  and 
extinguishing  forest  fires.  He  shall  have  power  to  employ  persons  to  act 
as  forest  rangers  in  preventing  and  fighting  fires  and  to  employ  necessary 
assistants  therefor,  and  shall  possess  all  the  power  and  authority  conferred 
upon  the  conservation  commission,  district  forest  ranger,  forest  ranger  and 
fire  warden  under  sections  ninety-two  and  ninety-three  of  the  conservation 
law.  Any  person  summoned  to  fight  forest  fires  who  is  phydcally  able  and 
refuses  to  assist  shall  be  liable  to  a  penalty  of  twenty  dollars.  The  town 
board  of  each  town  shall  at  its  first  annual  meeting  designate  one  of  its 
members  to  act  as  such  superintendent  of  fires  for  the  ensuing  year  in 
case  of  absence  of  the  supervisor.  The  town  board  shall  fix  the  compen- 
sation of  all  forest  rangers  and  assistants  employed  under  the  provisions 
of  this  section  and  all  expenses  incurred  under  the  provisions  of  this  sec- 
tion shall  be  a  charge  upon  and  .paid  by  the  town.     {Amended  by  L,  1909, 
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ck.  491,  L.  1910,  ch.  630,  L.  1912,  ck.  371,  L.  1913,  ch.  606,  and  L.  1914. 
ek  153.) 

Bowce. — Former  Tovn  L.  <!..  1890,  cb.  &69)  |  80,  sa  amended  \>7  U  1897,  ch. 
481;  L.  1S9S,  ch.  363,  Bubd.  7,  added  hj  L.  1900,  cb.  377;  ortslnally  revised  from 
R.  S..  pt  1,  ch.  11,  tJt.  4,  fi  1-S,  as  amended  by  L.  1S6S,  cb.  534;  R.  S.,  pt.  1, 
ch,  20,  tit.  17,  J  19;   L.  1864.  ch.  197.   |   7. 

Beference*. — Duties  of  supeirisorB  as  to  school  moneys,  Education  Law,  |  370. 
As  to  gospel  and  school  lots.  Id.  if  371,  3T2.  As  to  alteration  of  school  district 
botmdarles.  Id.  f  2G.  Duties  as  member  of  town  board.  Town  Law,  fg  130-140. 
As  member  of  local  board  of  health,  Public  Health  I^w,  {|  20-39.  Duties  aa  to 
support  of  poor.  Poor  Law,  ||  23,  24,  141.  Receipt  and  disbursement  of  highway 
moDeye,  Highway  Law,  \\  104,  105.  Reports  as  to  highway  moneys,  Id.  f  107. 
Datlee  as  to  estimates  for  maintenance  of  highways  and  bridges.  Id.  f  91.  Duties 
u  to  asaeBBment-roU,  Tax  Law,  |  39.  Extension  of  time  to  collect  taxes.  Id.  f  85. 
Collection  of  unpaid  taxes.  Id.  |  299.  Licenees  for  peddlers,  hawkers,  amusements, 
etc.  Town  Law,  |i  21^219.  Duties  as  to  selection  of  trial  Jurors,  Judiciary  Law,  If 
500,  601. 

The  inperrlsar  is  the  lawful  oustodlan  of  the  moneys  of  the  town  and  cbarge- 
sble  wltb  the  duty  not  only  of  receiving  and  keeping  them,  but  also  of  guarding 
their  disbursement.  Annie  t.  McNulty  (1906),  61  Misc.  121,  100  N.  Y.  Supp.  951, 
Bira.  (1906),  116  App.  DIv.  909,  101  N.  Y.  Supp.  1111. 

Supervisor  is  treasurer  of  town  and  ehould  receive  and  care  for  all  moneys 
belonging  to  the  town,  except  those  received  for  support  of  highways  and  bridges, 
and  ol  the  poor.  Bridges  v.  Supervisors  of  Sullivan  Co.  (1883),  92  N.  Y.  670,  The 
Buretlee  of  a  supervisor  who  has  no  control  over  highway  or  poor  moneys  ore 
not  liable  for  a  misappropriation  thereof.    People  v.  Pennock  (1875),  60  N.  ¥.  421. 

Supervisor  has  no  authority  to  retain  a  percentage  of  the  public  moneys  passing 
through  his  hands  as  compensation  for  receiving  and  disbursing  sucb  moneys,  and 
a  resolution  of  the  board  of  supervisors  authorizing  sucb  action  by  one  of  their 
number  Is  void.  Hatter  of  Town  of  Hempstead  (1899),  36  App.  Dlv.  321,  65  N,  Y. 
Supp.  345,  aSd.  (1S99),  160  N.  Y.  6S5,  55  N.  E.  1101.  But  see  Town  Law,  f  85, 
subd.  3. 

Tayment  of  town  claims  by  check  or  script, — A  supervisor  in  paying  town  claims 
may  Issue  bis  check  as  supervisor  payable  at  the  bank  where  the  deposit  of  town 
funds  is  made,  or  he  may  Issue  script  payable  at  a  date  after  taxes  have  been  col- 
lected. When  the  latter  plan  Is  followed,  the  board  of  supervisors  may,  by  appro- 
priate resolutions,  authorize  the  various  collectors  to  accept  such  script  and  apply 
the  same  to  the  payment  of  taxes.  Opinion  of  State  Comptroller  (1916),  10  State 
Dept  Rep.  626. 

BnpervlsoT  may  attack  audit  upon  proceedings  to  enforce  payment, — A  supervisor 
who  refuses  payment  of  an  audit  claim  may,  if  proceedings  to  compel  payment  are 
instituted,  attack  the  audit  and  show  that  the  town  board  was  without  Jurisdiction 
to  allow  all  or  a  pari  of  the  charges  therein  contained.  Opinion  of  Stat«  Comp- 
troller (1916).  8  State  Dept.  Rep.  578. 

Actions  for  penalties. — Subdivision  2  does  not  apply  to  actions  other  than  for 
poialties.    Adee  v.  Amow  .(189B),  91  Hun  329,  36  N.  Y.  Supp.  1020.    Actions  under  ■ 
this  subdivision  and  |  11,  ante,  must  be  In  the  name  of  the  town.    Mitchell  v. 
Strough  (1885),  35  Hun  83;  Town  of  Lyons  v.  Cole  (1874),  3  T.  »  C.  431;  C^omell 
V.  Town  of  Guilford  (1846),  1  Den.  510. 

Action  to  compel  railroad  commissioners  of  a  town  to  account  for  and  pay  over 
moneys  received  by  them  on  a  sale  of  railroad  stock  of  the  town,  to  recover  the 
balance  due  to  the  town,  in  their  hands.  Is  properly  brought  by  the  eup^vlaor  of 
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tbe  town,  Id  hie  own  nam*  aa  Bucb.  Qrigga  v.  Origgs  (1ST3),  66  Barb.  287,  aff< 
(1871),  5«  N.  Y.  604. 

Acoonntlni;  by  inperriion. — Tbe  Justices  of  the  peace  and  town  clork  are  coi 
stltuted  by  aubd.  4  ol  tbls  section  aa  a  apecial  board  ot  audit  to  examine  the  b* 
counts  of  supervisors.  The  statute  fixes  the  day  of  thalr  meeting  tor  this  purpoa* 
and  tbe  board  cannot  lawfully  meet  and  perform  ^ts  duties  on  any  other  da 
than  the  day  prescribed.  People  ex  rel.  Johnson  r.  Martin  (1872),  62  Barb.  G70 
People  ex  rel.  Lowell  t.  Town  of  Westford  (1S68).  G3  Barb.  GSG.  affd.  (1869).  Z 
How.  Pr.  23. 

The  accounting  conslata  not  In  paying  over  any  money  or  <Iellyerlng  property 
to  tbe  auditing  board  or  to  other  officers,  for  the  superrlBor's  term,  at  that  tlmi 
ta  not  ended;  but  he  Is  to  show  tbe  condition  of  the  town  funds  and  property  li 
his  hands,  the  disbursement  of  moneys  received,  and  the  state  of  bis  oDdal  at 
counts.    People  ex  rel.  Johnson  t.  Martin  (1S70),  62  Barb.  670. 

Accounting  of  supervlaor  may  be  enforced  hy  action.  Town  of  Guilford  v.  Coole: 
(1874),  58  N.  Y.  116. 

A  inperrlior  thonld  account  for  all  Interett  received  on  deposit*  of  town  fnnd*^ 
The  town  board  cannot  lawfully  permit  tbe  superrlsor  to  retain  Interest  on  d( 
posits  as  a  part  of  bis  salary  or  compensation.  Opinion  of  Comptroller  (1916), 
State  Dept.  Rep.  B90. 

Obtaining  town  moneys  throngh  coiisplr«cy.-^A  town  snperrlHOr  who  la  tlk 
custodian  of  sewer  funds  may  be  convicted  of  grand  larceny  for  signing  a  warran 
for  the  payment  of  a  fraudulent  claim  made  by  tbe  contractors  and  for  consplrlii] 
to  defraud  the  town.  Where  such  acts  constitute  larceny  at  common  law  ani 
embezzlement  under  tbe  statute,  the  offender  may  be  prosecuted  on  either  cbarg< 
at  the  option  of  the  people.  People  t.  Lein  (1912).  16Z  App.  Div.  376,  136  N.  li 
Supp.  996,  aftd,  {1912).  207  N.  Y.  667.  100  N.  E.  1132. 

Section  cited.— Bragg  v.  Town  of  Victor  (1903),  84  App.  DIv.  83,  82  N.  Y.  Snpii 
212;  Bennett  v.  Town  of  Ogden  (1903),  81  App.  DIv.  466,  81  N.  Y.  Snpp.  66. 

§  99.  Snty  of  laperruor  u  to  town  inireyB. — Whenever  the  superviso 
of  any  town  shall  be  required  by  the  state  engineer  and  surveyor  to  cans 
a  survey  to  be  made  of  the  bounds  of  his  town,  such  supervisor,  withii 
sixty  days  thereafter,  shall  cause  such  survey  to  be  made,  and  transmit 
by  mail  or  otherwise,  a  map  and  description  thereof  to  the  state  engineei 
and  surveyor.  The  expense  of  such  survey  and  map  shall  be  defrayet 
by  the  several  towns  whose  bounds,  either  wholly  or  in  part,  shall  be  de 
scribed  thereby;  such  expense  to  be  apportioned  by  the  board  of  super 
visors  of  the  county.  If  any  supervisor  shall  refuse  or  neglect  to  caua 
such  survey  to  be  made,  he  shall  forfeit  the  sum  of  fifty  dollars  to  thi 
people  of  the  state. 

Sonrce. — Former  Town  L.  (Ij.  1890,  ch.  669)  |  81;  originally  revised  from  R 
8.,  pt.  1,  ch.  11,  tit.  4.  If  9,  10. 

§  100.  Saperviior'i  nndertaklng. — Every  supervisor  hereafter  eleeteif 
or  appointed  shall,  within  thirty  days  after  entering  upon  his  office,  make 
and  deliver  to  the  town  clerk  of  the  town  his  undertaking,  with  such 
sureties  as  the  town  board  shall  prescribe,  to  the  effect  that  he  will  well 
and  faithfully  discharge  his  oBicial  duties  as  such  supervisor,  and  that  he 
will  well  and  truly  keep,  pay  over  and  account  for  all  moneys  and  prop- 
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!rty,  including  the  local  school  fund,  if  any,  belonging  to  his  town  and 
oming  into  his  hands  as  such  supervisor;  and  such  undertaking  shall, 
Lfter  its  execution,  he  presented  to  the  town  board  for  their  approval  as 
0  its  form,  and  the  sufficiency  of  the  sureties  therein,  and  until  the  same 
Jiall  be  so  approved,  none  of  the  moneys,  books,  documents,  papers  or 
iroperty  of  the  town  shall  be  turned  over  or  delivered  to  such  supervisor 
lect. 

gDnroe.— Former  Town  L.  (L.  1890,  ch.  569)  g  60;  originally  revfaed  from  L. 
set,  cb.  7S;  L.  1SG6,  ch.  e34,  S  2,  aa  amended  by  L.  1868,  ch.  721;  U  1888.  ch. 
GS. 

Befereneei. — Official  undertakings  generally,  Public  Officers  Law,  i|  10~-15.  Bonds 
C  BU[)ervl8orB  on  account  of  school  moneys,  Education  Law,  f  283.  Bonds  on  a.c- 
annt  of  highway  moneys,  Highway  Law,  (  104.  Form  of  undertaking  of  town 
IScerB  and  llahfllty  thereunder,  Town  ha,w,  (  13. 

ApiiroTftl  of  town  board. — Upon  filing  his  oath  the  supervisor  becomes  a  member 
F  the  town  board.    The  undertaking  executed  by  him  must  be  presented  to  the 
iwn  hoard  tor  Its  approval,  which  should  be  given  by  tbe  other  membere  of 
le  board.    Matter  of  Bradley  (1894).  141  N.  T.  G27,  36  N.  B.  G98. 
SnlBoleaoy  of  bond. — Bond  given  by  superrlsor  to  a  person  holding  the  office 
[  town  clerk  who  was  named  therein  ae  obligee,  and  was  described  as  "town 
erk,"  and  the  penal  sum  of  the  undertaking  was  made  payable  "to  the  said 
>wn  clerk  or  bU  sacceuor  In  office,"  was  held  to  be  to  the  officer  not  to  the  In- 
[vidual  and  valid.    Sutherland  v.  Carr  (1881).  86  N.  Y.  IDS. 
An  action  on  an  official  undertaking  of  the  tnperviior  for  a  failure  to  pay  over 
oneyB  for   tbe  local   school   fund  must  be  maintained  by  a  county  treasurer. 
ftlmer  v.  Roods  (1906),  116  App.  Div.  66,  101  N.  T.  Bupp.  186. 
Remedy  upon  official  bond  of  a  supervisor  Is  adequate  and  mandamus  will  not 
e.    People  es  rel.  Johnson  v.  Martin  (1872),  62  Barb.  G70. 

Liability  of  inretlei. — Sureties  on  the  general  bond  of  a  supervisor  will  not  be 
M  liable  for  defaults  covered  by  a  special  bond  which  was  not  given.  Town 
'  Whitestown  v.  TlUe  Guaranty  &  Surety  Co.  (1911).  72  Misc.  498,  131  N.  Y.  Supp. 
>0,  altd.  (1911).  148  App.  Dlv.  900.  132  N.  V.  Supp.  1149. 

Where  a  bond  was  Issued  by  a  surety  company  conditioned  for  the  faithful  die- 
targe  of  the  official  duties  of  a  supervisor,  and  that  he  would  account  for  all 
oneyg  and  property  belonging  to  the  town  and  coming  Into  his  hands  as  such 
ipervlsor,  which  bond  was  Issued  on  tbe  application  of  tbe  supervisor,  and  by 
bich  he  agreed  to  pay  a  premium  of  twenty  dollars  per  annum  in  advance,  dur- 
g  the  continuance  of  the  bond,  and  there  was  no  time  stated  In  either  the  ap- 
lestlon  or  the  bond  for  Its  expiration,  and  the  supervisor  was  afterward  re-elected 
r  another  term  and  paid  the  premium,  but  gave  no  new  bond,  the  liability  of  tbe 
irety  company  continued  for  the  proper  dlHCbarge  of  hla  duties  by  the  supervisor 
ter  the  expiration  of  his  original  term.  Town  of  Whitestown  v.  Title  Guaranty 
Surety  Co.  (1911),  72  Misc.  498,  131  N.  Y.  Bupp.  390,  affd.  (1911),  148  App.  Dlv. 
■0,  132  N.  Y.  Supp.  1149. 

§  101.  Surety  bond  indemnifying  roperritor  ^^aintt  Ion  of  depoiitt. — 
he  supervisor  of  any  town  may  purchase  a  surety  bond  of  some  solvent 
irety  company,  authorized  to  do  business  in  the  state  of  New  York,  secur- 
ig  to  such  supervisor  the  safety  of  town  funds  deposited  by  him  in  any 
ink  or  banking  institution  in  this  state,  and  indemnifying  him  against 
le  loss  thereof  through  the  failure  or  insolvency  of  such  bank  or  banking 
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institution,  and  the  cost  of  such  bond  shall  be  a  town  chaise  and  shall 
audited  and  paid  in  the  same  manner  as  other  town  charges. 

Sonree.— Formsr  Town  L.  (L.  1S90,  ch.  GG9)  |  60-a,  aa  added  by  L.  1906,  ch. 

Coniolidaton'  note. — The  worde  "or  bonds"  bav«  been  stricken  out  bftcause  t 
singular  Is  employed  In  the  preceding  part  ot  tbe  section  and  the  BlnguUr 
eludes  tbe  plural  under  the  Oeneral  Construction  Law. 

Eefereneei. — Incorporation  of  surety  company  and  effect  of  bonds  executed 
such  company.  Insurance  Law,  ||  170-1S4. 

§  102.  Tenni  of  rapemaon  in  certain  counties, — In  each  of  t 
counties  of  this  state  containing  over  three  hundred  thousand  inhabitaj 
and  less  than  six  hundred  thousand  inhabitants  aa  now  appears  or 
may  hereafter  appear  by  the  latest  federal  or  state  enumeration  of  : 
habitants,  and  within  which  is,  or  may  be,  a  city  divided  into  war 
from  which  supervisors  are  elected  for  a  longer  term  than  one  year,  t 
term  of  office  of  supervisors  of  the  respective  towns  shall  be  as  long 
the  term  of  ofBce  of  the  city  supervisors.  The  terms  of  office  of  all  su 
supervisors  shall  begin  on  the  first  day  of  January  next  succeeding  thi 
election. 

Source.— L.  1S93,  ch.  130,  f  1,  as  amended  by  L.  1896,  cb.  266. 

§  103.  Clauiflcation  of  Jtuticei  of  the  peace. — There  shall  be  four  ji 
tices  of  the  peace  in  each  town,  divided  into  two  classes,  two  of  whom  sh: 
be  elected  biennially.  Such  justices  shall  hold  office  for  a  term  of  fo 
years  commencing  on  the  first  day  of  January  succeeding  their  electic 
In  each  county  in  the  state  having  within  its  boundaries  a  city  havii 
a  population  of  not  less  than  three  hundred  thousand  and  not  more  th. 
four  hundred  thousand,  according  to  the  last  federal  enumeration,  t 
justices  of  the  peace  heretofore  elected  shall  hold  their  offices  for  the  ten 
for  which  they  were  respectively  elected,  but,  except  as  hereinafter  pi 
vided,  na  successors  to  them  shall  be  elected.  In  each  of  said  counti 
there  shall  be  elected  at  the  biennial  town  meeting  in  nineteen  hundr 
and  three,  two  justices  of  the  peace  whose  terms  of  office  shall  begin  i 
the  first  day  of  January  succeeding  their  election,  and  who  shall  ho 
office  for  the  term  of  four  years.  At  the  biennial  town  meeting  in  ea 
of  said  counties  held  in  nineteen  hundred  and  five,  there  shall  be  elect 
two  justices  of  the  peace  whose  terms  of  office  shall  begin  January  Gn 
succeeding  their  election,  and  who  shall  hold  office  for  four  years.  At  eai 
biennial  town  meeting  thereafter,  there  shall  be  elected  two  justices  of  t. 
peace  for  the  full  terms  of  four  years,  commencing  on  the  first  day 
January  succeeding  the  town  meeting. 

Source. — Former  Town  L.   (L.  1890,  cb.  G69)   |  14,  ae  amended  by  L.  1897,  c 
481;    L.  1901,  ch.  488;   originally  revised  from  R.  8.,  pt.  1.  cb.   5,  tit   4,  j   36; 
1829.  ch.   356.  |  3. 

ConiolldAton'  note. — The  word  "offices"  hoe  been  changed  to  "oBlce"  aa  an  obvloi 
error. 

KefeTcnoet. — ^Tenn  of  office;  vacancies  to  be  filled  tor  remainder  of  term;  numb 
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o  be  fixed  by  leKlalature,  Conat.,  art  6,  f  IT.  Removal  ot  Justices  by  appellate 
liTlBlon,  Code  Crlm.  Pro.  |  132.  Fees  of  Justices  of  tbe  peace  Is  criminal  pro- 
Mdln^,  Code  Crim.  Pro,  t  740-a;  In  clyll  actiona.  Code  Civ.  Pro.  |  3322.  Pay- 
ueiit  of  flneH  and  penalties  by  Justices,  County  Law,  |  12,  subd.  21.  Justices  may 
jierform  duties  of  coroners  In  certain  cases,  Code  Crlm.  Pro.  |  7g9-a.  Lease  of 
mlldlaKB  for  use  of  Justices  ot  the  peace.  Town  Law,  |  136. 

Beetlon  of  Justices  of  the  peace.    Rept.  ot  Atty.  Oenl.  (1901)  2TG, 

A  Justice  ot  the  peace  may  only  be  elected  at  the  biennial  town  meetings  pre- 
iMibed  by  this  act  People  ex  rel.  Lyon  t.  Wallln  (1910),  141  App.  Dlv.  34,  126 
f.  Y.  Supp.  613. 

Term  ot  ofllce  of  Justice  cannot  be  shortened  by  the  legislature.  This  cannot 
»  done  Indirectly  by  the  erection  or  division  of  counties.  People  ex  rel,  Inger- 
ell  V.  Carey  (1SS7),  6  Cow.  642,  affd.  (1S2S),  9  Cow.  640;  People  ex  rel.  Clark  v. 
rreacy  (1899),  46  App.  piv.  216,  61  N.  Y.  Supp.  2SS. 

Election  must  be  for  term  prescribed  by  tbe  Constitution,  (^eraty  v.  Reld  (1879), 
■8  N.  Y.  64. 

Offlce  cannot  be  abolished,  directly  or  indirectly,  so  long  as  the  town  exists, 
'eople  ox  pel.  Burby  v.  Rowland  (1898),  165  N.  Y.  270,  49  N.  B.  776,  41  L.  R.  A.  838. 

But  the  term  of  oSce  of  s  Justice  may  be  ended  In  effect  by  annexing  town  to 
tdty.    Qertum  v.  Supervisors  of  Kings  (1S8S),  109  N.  Y.  170,  16  N.  E.  32S. 

KemoTal  of  Juttloe. — Supreme  court  Is  the  only  court  vested  with  such  power. 
Hitter  of  Prescott  (1S94),  77  Hun  GIS,  28  N.  Y.  Supp.  928. 

Beotlon  olted.— People  ex  rel.  Luyater  T.  Cochs  (1916),  172  App.  Dlv.  739,  158 
H.  Y.  Supp.  1024;  People  v.  Fuchs  (1915),  16S  App.  Dlv.  811,  814,  162  N.  Y.  Supp. 
146,  afld.  (1916),  215  N.  Y.  726,  109  N.  B.  1086. 

§  104.  JuHticei  of  the  peace  in  ww  towni. — If  there  be  one  or  more 
histices  of  the  peace  residing  in  a  new  town,  when  erected,  they  shall  be 
leemed  justices  of  the  peace  thereof,  and  shall  hold  their  offices  according 
:o  their  respective  classes ;  and  only  so  many  shall  be  elected  as  shall  be 
necessary  to  complete  the  number  of  four  for  the  town. 

Souee. — Former  Town  L.  (L.  1890,  ch.  669)  |  19,  as  renumbered  by  L.  1897, 
ih.  481;  originally  revised  from  R.  S.,  pt.  1,  cb.  6,  Ut.  4,  |  38. 

§  106.  When  more  than  four  jntticei  of  the  peace  may  hold  office. — 
If  hy  tbe  erection  of  a  new  town,  or  the  annexation  of  a  part  of  one  town 
a  another,  there  shall  at  any  time  be  more  than  four  justices  of  the  peace 
-esiding  in  any  town,  they  shall  hold  and  exercise  their  offices  in  the  town 
a  which  they  reside,  according  to  their  classes  respectively;  but  on  the 
fxpiration  of  the  term  of  office  of  two  or  more  .iustices,  being  in  the  same 
slaas,  only  one  person  shall  be  elected  to  fill  the  vacancy  in  that  class. 
Whenever  by  the  erection  of  a  new  town,  or  the  annexation  of  a  part  of 
)ne  town  to  another,  any  town  ^all  be  deprived  of  one  or  more  justices 
)f  the  peace,  by  their  residence  being  within  the  part  set  off,  the  inhab- 
tants  of  such  town  shall,  at  its  next  annual  town  meeting,  supply  the 
raeancy  so  produced  in  the  classes  to  which  such  justices  belong. 

SooTM.— Former  Town  L.  (L,  1890,  ch.  569)  S  20,  as  renumbered  by  L.  1897, 
b.  481;  originally  revised  from  R.  S.,  pt  1,  ch.  5,  tit  4.  |  38-44;  L.  1830,  ch,  290, 

2;   U  1833,  ch.  270. 

§  106.    Jnitioe'i  tmdertaldng  and  qath, — Every  justice  of  the  peace 
Vol.  VIII— 34 
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elected  or  appointed  in  any  of  the  towns  or  cities  of  this  state,  except  tb 
city  of  New  York  and  any  city  whose  charter  requires  such  oflfieer  to  gi^ 
a  bond  or  undertaking,  shall,  before  he  enters  upon  the  duties  of  h 
office,  execute  an  undertaking  with  two  sureties  to  be  approved  by  tl 
supervisor  of  the  town,  or  the  town  clerk  thereof,  where  the  justice  of  th 
peace  is  also  supervisor  of  the  town,  or  the  common  council  of  the  cit 
in  which  the  justice  shall  reside,  to  the  effect  that  he  will  pay  over  o 
demand,  to  the  officer,  person  or  persons  entitled  to  the  same,  all  monej 
received  by  him  by  virtue  of  his  office,  and  file  the  undertaking  in  tl 
office  of  the  clerk  of  the  city  or  town  in  which  he  resides.  Every  justit 
shall  also,  on  or  before  the  fifteenth  day  of  January  next  succeeding  h: 
election,  file  with  the  county  clerk  a  certificate  of  the  clerk  of  the  cit 
or  town  in  which  he  resides,  that  he  has  filed  such  undertaking.  Sue 
justice  of  the  peace  shall  take  and  subscribe  before  some  officer  authorize 
by  law  to  administer  oaths  in  his  county,  the  constitutional  oath  of  offic' 
upon  blanks  to  be  furnished  by  the  county  clerk.  Such  oath  shall  be  i 
duplicate,  one  of  which  shall  be  filed  in  the  office  of  the  county  clerk  an 
one  in  the  office  of  the  town  clerk.  If  elected  or  appointed  to  fill 
vacancy,  at  the  time  existing,  or  in  any  new  town,  he  shall  file  such  unde: 
taking  and  certificate  and  take  the  oath  of  office,  and  enter  upon  the  duti( 
thereof,  within  fifteen  days  after  notice  of  his  election  or  appointmen 
No  justice  of  the  peace  shall  take  his  oath  of  office  until  he  shall  ha^ 
filed  such  certificate  with  the  county  clerk. 

Source. — Former  Town  L.  (L.  1890,  ch.  G69)  f  58,  as  amended  br  L-  1901,  c1 
398;  originally  revleed  from  R.  S.,  pt.  1,  cli.  11,  tit.  3,  |  ZE. 

Keferenoei. — OOlclal  oaths  and  undertaklnge  generally,  Public  Officers  Law,  | 
10-16.  Boards  of  superrlsors  may  direct  jufltlces  of  tbe  peace  to  pay  over  an 
report  amount  ot  fines  and  penalties  received  by  them.  County  Law,  |  12.  aubd.  2. 
Jnitlce  ef  the  peace  nwy  lie  inperriior. — This  section  recognizee  the  rlgbt  of 
Justice  of  tbe  peace  to  bold  the  office  of  supervisor  (dissenting  opinion).  Peopi 
ex  rel.  Earwlcker  v.  Dillon  (1899).  3S  App.  Div.  539,  543.  66  N.  Y.  Supp.  416. 

Fallare  of  a  Joitlee  of  tbe  peace  to  Alt  oath  of  office  with  the  county  clerk  withi 
tbe  time  prescribed  by  law  does  not  render  tbe  office  vacant,  nor  prevent  sue 
person  from  acting  as  Justice  of  the  peace,  and  tbe  county  clerk  may  recelvo- 
and  file  such  official  oath  after  the  time  prescribed  for  filing  it.  While  sue 
failure  to  file  the  oath  of  office  may  be  a  ground  for  declaring  the  forfeiture  i 
the  ofllce  It  does  not  render  the  office  vacant.    Rept.  of  Atty.  Gen!.  (1911)    596. 

It  is  the  duty  of  a  county  clerk  to  file  papera.  as  in  cases  where  usually  n 
quired  by  law,  executed  or  certified  by  a  person  duly  elected  a  Justice  of  tbe  peac 
even  though  such  person  baa  not  filed  his  bond  or  undertaking.  It  Is  also  tb 
duty  of  tbe  county  clerk  to  tssue  a  certificate,  In  such  cases  as  la  usually  required 
certifying  that  said  person  Is  a  Justice  of  the  peace.  The  county  clerk  need  no 
certify  that  said  person  Is  a  "Justice  of  tbe  Peace,  duly  qualified,"  Rept.  of  Attj 
Qenl.    (1912)    69. 

§  107.  Accounts  of  juitice  of  tbe  peace  in  criminal  matters. — The  ac 
counts  rendered  by  justices  of  the  peace  for  services  in  criminal  proceeding: 
shall,  in  all  cases,  contain  the  name  and  residence  of  the  complainant,  thi 
offense  charged,  the  action  of  the  justice  on  such  complaint,  the  constabh 
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or  officer  to  whom  any  warrant  on  such  complaint  was  delivered,  whether 
the  person  charged  was  or  was  not  arrested,  and  whether  an  examination 
W88  waived  or  had,  and  witnesses  sworn  thereon ;  and  the  account  shall 
also  show  the  final  action  of  the  justice  in  the  premises. 

Sonne.— Former  Town  L.  (!>.  1890,  eta.  569)  |  184;  orlglnallj  rsrlsed  tram  L. 
Ut9.  ch.  865,  f  6.  as  amended  by  L.  1870.  ch.  432;  L,  1871.  cb.  274. 

Reference. — Fees  of  Justlcee  of  the  peace  la  crlmtnal  proceedings,  Code  CHm. 
Pro.  I  7404. 

§  107-a.  Salary  of  jnsticea  of  the  peace  in  lien  of  fees  in  criminal  oa»<. — 
The  town  board  of  any  town  containing  a  population  of  twenty  thousand 
or  more  according  to  the  last  preceding  federal  census  may,  in  its  dis- 
cretion, by  resolution,  provide  that  the  justices  of  the  peace  in  such  town 
shall  from  the  date  of  the  adoption  of  sncb  resolution  receive  an  annual 
salary  as  fiied  therein,  not  exceeding  the  sum  of  fifteen  hundred  dollars, 
For  all  services' rendered  by  them  in  criminal  actions  or  proceedings  had 
before  them  as  ench  justices  of  the  peace  in  which  a  charge  would, other- 
wise be  made  against  the  town  or  county.  The  board  of  town  auditors  of 
uty  town  having  a  board  of  town  auditors  and  containing  a  population  of 
more  than  eight  thousand  and  less  than  twenty  thousand  in  a  county 
tiaving  a  population  of  more  than  one  hundred  and  seventy-five  thousand 
ind  less  than  two  hundred  thousand,  according  to  the  last  preceding  fed- 
jral  census,  may,  in  its  discretion,  by  resolution,  provide  that  the  justice 
)f  the  peace  in  such  town  shall  from  the  date  of  the  adoption  of  such  resolu- 
tion receive  an  annual  salary  as  fixed  therein,  not  exceeding  the  sum  of 
six  hundred  dollars  each,  for  all  services  rendered  by  them  in  criminal 
utions  or  proceedings  had  before  them  as  such  justices  of  the  peace  in 
irhich  a  charge  would  otherwise  be  made  against  the  town.  Such  annual 
lalary  shall  be  in  lieu  of  all  charges  and  fees  under  section  seven  hundred 
md  forty-a  of  the  code  of  criminal  procedure  or  any  other  statute,  which 
rould  otherwise  be  chargeable  against  the  town  or  county  for  services  in 
sriminal  actions  or  proceedings.  The  amount  of  such  salary  shall  be  a 
town  charge,  payable  monthly  by  the  supervisor  of  such  town  out  of  any 
moneys  in  his  hands  applicable  thereto,  and  receipts  therefor  shall  be 
presented  by  the  supervisor  to  the  board  of  town  auditors,  and  shall  if 
found  to  be  correct  be  audited  and  allowed  at  the  amount  thereof.  (Added 
'ty  L.  1915,  ch.  11,  and  amended  by  L.  1917,  ch.  418,  in  effect  May  8,  1917.) 

Csnitltiitlonallty.— TbiB  section,  giving  to  the  town  board  of  an;  town  conUInIng 
I  popolatlon  of  SO.OOO  or  more  power  to  fix  by  resolution  an  annual  salair  not  ei- 
«edlng  11,600  for  Juettcee  of  tbe  peace  In  such  town  tor  all  services  rendered  b7 
bem  tn  criminal  actions  or  proceedings.  Is  not  an  unlawful  delegation  of  legislative 
wwer  and  does  not  violate  section  1  of  article  3  of  tbe  Constitution,  wbtcb  declares 
Jiat  'Tbe  legislative  power  of  tbis  State  sball  be  vested  In  the  Senate  and  As- 
lemblr."  Tbe  tact  tbat  tbe  Justices  of  tbe  peace  form  a  majority  ot  the  town  board 
lose  not  In  any  way  affect  tbe  validity  of  said  statute.  People  ex  rel.  Lnyster  t. 
3ocks  (1916).  172  App.  Dlv.  737,  158  N.  Y.  Supp.  1024. 
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§  108.  Powen  sad  duties  of  awKuon  in  certain  towns  of  Kassan  ai 
Erie  counties. — The  assesaora  of  Nassau  coaaty  in  the  towns  having  a  popi 
lation,  as  appears  by  the  last  federal  census,  of  seventeen  thonsand  i 
more,  may  in  their  discretion  employ  two  clerfes  at  salaries  to  be  fixed  I 
them,  subject  to  the  approval  of  the  town  clerk  and  supervisor,  also  add 
tional  clerk  hire  at  a  sum  not  to  exceed  annually  a  sum  approved  by  tl 
town  clerk  and  supervisor,  and  the  assessors  of  Erie  county,  in  the  ton 
contiguous  to  the  eity  of  Buffalo,  may  employ  one  clerk,  to  be  approved  1 
the  town  board,  at  a  salary  to  be  fixed  by  said  town  board,  and  the  salari' 
of  said  clerks  shall  be  paid  by  the  supervisor  of  the  town  in  equal  quarter! 
payments,  and  shall  be  a  town  charge  and  shall  be  levied  and  collected  i 
the  same  manner  as  other  town  chains.  The  assessors  of  Nassau  couni 
in  towns  having  a  population,  as  appears  by  the  last  f^eral  census,  i 
seventeen  thousand,  or  more,  shall  devote  all  their  time  during  busine 
hours-  to  their  official  duties.  They  shall  keep  their  oflfice  open  for  the  co: 
venience  of  the  public  every  week  day  of  the  year,  cifccpt  public  holida; 
and  Saturdays,  from  nine  o'clock  in  the  morning  until  four  o'clock  in  tl 
afternoon,  and  on  Saturdays  from  nine  o'clock  in  the  morning  until  oi 
o'clock  in  the  afternoon,  and  shall  cause  one  of  their  number  or  the  elei 
of  the  board  to  be  in  attendance  during  said  office  hours.  Between  tl 
first  day  of  September  in  each  year,  and  the  first  day  of  July  in  the  ye 
next  following,  the  assessors  shall  proceed  to  ascertain  by  diligent  inquii 
the  names  of  all  taxable  inhabitants  in  their  respective  towns  and  also  t 
the  taxable  property,  real  or  personal,  within  the  same.  (Amended  by  . 
1914,  ch.  157.) 

Source. — Portner  Town  L.  (L.  1S90,  ch.  569)  f  178-a,  ae  added  by  L.  1904,  c 
329,  amended  by  L.  1906,  ch.  62;  I..  1907.  ch.  687. 

Town  aiMiHTi  iTatiau  coimty;  eompenMtlon. — L.  1900,  ch.  292,  provldeH  that  tov 
aaseaaors  Bhall  receive  two  dollars  per  day,  except  tbat  In  the  county  of  Monr 
they  shall  receive  three  dollara  per  day.  By  L.  I89S,  cb.  688,  the  county  of  Nasai 
was  erected  out  of  the  county  of  Queens  and  by  J  15  of  aatd  act  all  acts  speclScal 
applicable  to  Queens  county  were  continued  In  force  aa  to  the  county  of  Nassau. 
1893.  cb.  629,  i  2,  proTlded  tbat  tbe  town  assessora  In  Queens  county  should  r«cel 
as  compensation  three  dollars  per  day.  Held,  that  even  tbough  the  later  statu 
was  applicable  to  the  county  of  Nassau  it  was  repealed  by  tbe  general  act  of  19( 
People  ez  rel.  Hegeman  v.  Jones  (1902),  6S  App.  Div.  39G,  74  N.  Y.  Supp.  294,  aO 
(1903).  175  N.  y.  471.  67  N.  E.  1088. 

§  109.    CommiBdonerB  of  highwayi. — (Repealed  by  L.  1909,  ch.  491,  §  3 
Source. — Former  Town  L.   (L.  1890.  ch.  56%)    i  15,  as  amended  by  L.  1893.  c 

344:  I'.  1895,  cb.  239;  L.  1897,  cb.  481;  L.  1901,  ch.  &S3;  U  1903,  ch.  57;  L.  19( 

cb.  209;  L.  1906.  ch.  384;  orlglnallr  revised  from  L.  1846,  ch.  180.  f  2.  as  amendi 

by  L.  1847.  ch.  465. 
Beferencei. — Election  of  town  superintendents  of  blgbways,  Highway  Law.  {  4 

Appointment  of  town  superintendents.  Id.  {  41.    Term  of  office,  Id.  |  42.    Vaciuici 
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1  office,  Id.  I  43.  Th«  duties  of  EuperlntendentB  of  higbways  are  prescribed  by 
he  Highway  Law,  art.  4. 

Tens  of  offloe. — Change  In  the  term  of  commlBsIoner  by  the  legislature  must 
recede  his  election.  People  ex  rel.  Lorett  t.  Randall  (1S9T),  151  N.  Y.  597,  45 
r.  E.  841,  alfg.  <I895),  91  Hun  26E,  36  N.  Y.  Supp.  202. 

Term  of  office  of  commlBsloner  of  highways  where  there  1b  only  one  tn  the 
own.    Rept.  of  Atty.  Genl.   (1895)   100. 

§  110.  Befusal  to  kttc  u  poand-maater. — If  any  person  chosen  or  ap- 
winted  to  the  office  of  pound-master  shall  refuse  to  serve,  he  shall  forfeit 
0  the  town  the  sum  of  ten  dollars.     {Amended  by  L.  1909,  eh.  491.) 

SoDiee. — Former  Town  L.  (L.  1S90,  eta.  669)  |  55;  originally  revised  from  R.  S., 
It  1.  oh.  11.  tit.  3,  i  25. 

TeiiBltlM  for  refual  to  Krre. — Power  to  Impose  such  penalties  results  from  the 
'Ight  ol  the  sovereign  to  compel  the  performance  of  a  serrlce  for  Its  benefit  by 
he  subject.    City  of  Brooklyn  v.  Sctaoles  (1883),  31  Hun  110,  ill. 

§  111.  TTndertaki]^  of  town  superintendent  of  highwaTS. — Every  town 
nipermtendent  of  highways  shall,  within  ten  days  ^ter  notice  of  his 
tiection  or  appointment,  execute  an  undertaking  with  two  or  more  sureties, 
•a  be  approved  by  the  supervisor  of  his  town,  to  the  effect  that  he  will 
faithfully  discharge  his  duties  as  such  commissioner,  which  undertaking 
ihall  be  delivered  to  the  supervisor,  and  filed  by  him  in  the  office  of  the 
xiwn  clerk  within  ten  days  thereafter.     {Amended  by  L.  1909,  ch.  491.) 

Souee. — Former  Town  L.  (L.  1890,  eta.  569)  i  63;  originally  revised  from  L, 
845,  ch.  ISO,  I  3. 

Kefcrenee. — Supervisor  Is  custodian  of  highway  money,  Highway  Law.  {  104. 

Aetloii  on  undertaking;  pleading. — Where  the  undertaking  states  that  a  person 
It  a  certain  town  bad  been  elected  eommlsaloner  of  highways,  without  specltying 
be  town  for  wtaleb  he  was  elected,  a  complaint  setting  out  such  undertaking  does 
lot  fall  to  state  a  cause  of  action  on  the  theory  that  no  special  obligee  is  named. 
□  such  an  action  it  Is  not  necessary  to  join  the  commiesloner  as  a  party  de- 
endant    Town  of  Hadley  v.  Gamer  (1906),  116  App.  Dtv.  68,  101  N.  Y.  Supp.  777. 

§  112.  Overseers  of  the  poor. — The  electors  of  each  town  may,  at  their 
liennial  town  meeting,  determine  by  resolution  whether  they  will  elect 
)ne  or  two  overseers  of  the  poor,  and  the  number  so  determined  upon  shall 
M  thereafter  biennially  elected  for  a  term  of  two  years.  Whenever  any 
:own  shall  have  determined  upon  having  two  overseers  of  the  poor,  the 
electors  thereof  may  determine  by  resolution  at  a  biennial  tovm  meeting, 
a  thereafter  have  but  one,  and  if  they  so  determine  thereafter  no  other 
(verseer  shfUl  be  elected  or  appointed,  until  the  term  of  the  overseer  eon- 
inuing  in  office  at  the  time  of  adopting  the  resolution  shall  expire  or 
Kcome  vacant,  and  the  overseer  in  office  may  continue  to  act  until  his  term 
ihall  expire  or  become  vacant.  The  electors  of  any  town  may,  at  any 
biennial  or  regularly  called  special  town  meeting,  on  the  application  of  at 
east  twenty-five  resident  taxpayers  whose  names  appear  upon  the  then 
last  preceding  town  assessment-roll,  adopt  by  ballot  a  resolution  that  there 
ihall  be  appointed  in  and  for  such  town  one  overseer  of  the  poor.     If  a 
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majoritf  of  the  ballots  so  east  shall  be  in  favor  of  appointing  an  overseei 
of  the  poor,  no  overseer  of  the  poor  shall  thereafter  be  elected  in  sqcI 
town  except  as  hereinafter  provided,  and  the  overseers  of  the  poor  of  sncl 
town  elected  at  the  town  meeting  at  which  such  resolution  is  adopted  o 
-who  shall  then  be  in  oflSce  shall  continue  to  hold  office  for  the  terms  fo 
■which  they  were  respectively  chosen;  and  within  thirty  days  before  th 
'expiration  of  the  term  of  office  of  sueh  elected  overseer  whose  term  expire 
latest,  the  town  board  of  such  town  shall  meet  and  appoint  one  overseer  o 
the  poor  for  such  town,  who  shall  hold  office  for  one  year  from  the  firs 
day  of  May  next  after  his  appointment;  and  annually  in  the  mouth  o 
April  in  each  year  thereafter  an  overseer  of  the  poor  shall  be  appointei 
>by  the  town  board  of  such  town  for  the  term  of  one  year  from  the  firs 
'day  of  May  next  following  such  month  of  April.  Each  overseer  of  tii 
poor  so  appointed  shall  execute  and  file  with  the  town  clerk  an  officii 
undertaking  in  such  form  and  for  sncb  sum  as  the  town  board  may  b; 
Tesolution  require  and  approve.  An  overseer  of  the  poor,  so  appointee 
shall  not  hold  any  other  town  office  during  the  term  for  which  he  is  s 
:appointed,  and  if  he  shall  accept  an  election  or  appointment  to  any  othe 
town  office  he  shall  immediately  cease  to  be  an  overseer  of  the  poor.  If 
-vacancy  shall  occur  in  the  office  of  an  overseer  of  the  poor,  so  appointee 
sueh  vacancy  shall  be  filled  by  the  town  board,  by  appointment,  for  th 
balance  of  the  unexpired  term.  The  compensation  of  aa  overseer  of  th 
poor  so  appointed,  shall  be  fixed  by  the  town  board  of  sueh  town,  bu 
shall  not  exceed,  in  any  one  year,  the  emn  of  one  thousand  dollars,  and  sha 
be  a  town  charge.  At  any  subsequent  town  meeting  after  the  expiratio 
of  three  years  from  the  adoption  o£  a  resolution  by  any  town  to  appoix 
an  overseer  of  the  poor,  the  electors  of  the  town  may  determine  by  ballc 
to  thereafter  elect  one  or  more  overseers  of  the  poor,  and  if  they  determin 
so  to  elect,  then  at  the  next  biennial  town  meeting  thereafter  one  or  moi 
overseers  of  the  poor  shall  be  elected  in  pursuance  of  the  laws  regulatin 
the  election  of  overseers  of  the  poor,  and  the  terra  or  terms  of  the  oversee 
or  overseers  first  so  elected  shall  commence  upon  the  expiration  of  the  ten 
of  office  of  the  overseer  of  the  poor  last  theretofore  appointed  in  pursuanc 
of  law,  and  shall  expire  as  though  each  such  term  commenced  at  the  time  c 
election;  and  their  successors  shall  thereafter  be  elected  in  p'ursaanc 
of  law. 

In  each  town  having  a  population  of  twenty  thousand  or  over,  the  tow 
board  may  fix  the  compensation  of  overseers  of  the  poor  at  not  to  excee 
twelve  hundred  dollars  per  year,  and  which  shall  be  a  town  charge. 

The  compensation  so  fixed  shall  be  token  and  accepted  by  such  overse* 
of  the  poor  in  lieu  of  any  per  diem  or  fees  from  the  town  from  the  tim 
sueh  salary  shall  go  into  effect.     (Amended  by  L.  1912,  ch.  203.) 

Bonroe. — Former  Town  L.  (L.  1890,  cb.  669)   |  16,  aa  amended  by  I^  1S94,  d 
107;  L.  1897,  cb.  481;  ortglnally  revised  from  L.  1845,  cb.  180. 
Beferenoei. — Powers  and  duties  of  overseers  of  poor  In  respect  to  town  poo 
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P(Kir  Law,  {|  20-30:  as  to  settlement  and  place  of  relief  of  poor  persons,  Id.  if 
ithll;  u  to  support  ot  bastards,  Id.  If  60-75. 

Mnmber  of  oTMseers  shall  be  determined  by  the  electors  ot  the  town.  People 
u  rel.  Garrett  t.  Ogden  (1896),  8  App.  DIv.  464,  40  N.  Y.  Supp.  827. 

§  113.  Undertakln;  of  overseer  of  the  poor. — Every  person  elected  or 
appointed  overseer  of  the  poor  in  any  town  shall,  within  ten  days  after 
being  notified  of  his  election  or  appointment,  execute  an  undertaking  with 
one  or  more  sureties,  to  be  approved  by  the  supervisor  of  his  town,  to  the 
effect  that  he  will  faithfully  discharge  the  duties  of  his  ofSce,  and  will 
pay  according  to  law  all  moneys  which  shall  come  into  his  hands  as  such 
overseer,  which  undertaking  shall  be  delivered  to  the  supervisor  and  filed 
by  him  in  the  oflfice  of  the  town  clerk  within  ten  days  thereafter. 

Sooroe.— Former  Town  L.  (L.  1890.  ch.  569)  i  63;  originally  revised  from  L. 
18EG,  ch.  269. 

Beferenoes. — Official  undertakings  generally,  Public  Officers  Law,  H  10-16.  Form 
ot  undertaking  ot  town  officer  and  liability  thereon.  Town  Law,  |  13. 

LiabUlty  of  inretles. — Sureties  are  only  liable  for  Indebtedness  Ui  towns  aris- 
ing daring  the  term  tor  which  they  were  bound.  Kellum  v.  Clark  (18S4),  97  N.  Y. 
:90.    And  see  also  BlBsell  v.  Sazton  (187G).  6G  N.  Y.  65. 

§  114.  Colleotor'B  undertaking. — Every  person  elected  or  appointed  to 
the  officer  of  collector,  before  he  enters  upon  the  duties  of  his  ofQce,  and 
within  eight  days  after  he  receives  notice  of  the  amount  of  taxes  to  be 
collected  by  him,  shall  execute  an  undertaking  with  two  or  moi^  sureties, 
to  be  approved  by  the  supervisor,  to  the  effect  that  he  will  well  and  faith- 
fully execute  his  duties  as  collector,  pay  over  all  moneys  received  by  him, 
and  account  in  the  manner  and  within  the  time  provided  by  law  for  all 
taxes  upon  the  assessment-roll  of  his  town  delivered  to  him  for  the  ensuing 
year,  and  shall  deliver  such  undertaking  to  the  supervisor  of  the  town. 

Source.— Former  Town  I^  (L.  1890,  ch.  569)  i  62;  originally  revised  from  R. 
S.,  pt  1,  ch.  11,  tit.  3,  f  19;  L.  1ST6,  ch.  482,  |  1. 

Beferenoei. — Official  undertakings  ot  public  officers,  generally.  Public  Officers 
Law,  II  10-16.  Form  of  undertaking  of  town  officer  and  liability  thereon,  Town 
Uw,  i  13. 

Detanlt  of  eellector  tor  not  executing  bond. — Actual  notice  ot  the  amount  of  taxes 
to  be  collected  must  be  given  to  the  collector,  before  he  is  put  in  default  for  not 
executing  the  bond.  People  ex  rel.  Williamson  v.  McKlnney  (1873),  62  N.  Y.  374, 
382. 

§  lis.  Filing  asd  lien  of  eollector*!  nndertaking. — The  supervisor  shall, 
within  six  days  thereafter,  file  the  undertaking  with  his  approval  indorsed 
thereon,  in  the  office  of  the  county  clerk,  whQ  shall  make  an  entry  thereof 
in  a  book  to  be  provided  for  the  purpose,  in  the  same  manner  as  judg- 
ments are  entered  of  record ;  and  every  such  undertaking  shall  be  a  lien 
on  all  the  real  estate  held  jointly  or  severally  by  the  collector  or  his 
sureties  within  the  county  at  the  time  of  the  filing  thereof,  and  shall  con- 
tinue to  be  such  lien,  until  its  condition,  together  with  all  costs  and  chaises 
which  may  accrue  by  the   prosecution   thereof,   shall   be   fully   satisfied. 
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Upon  a  settlement  in  full  between  the  county  treasurer  and  collector,  > 
certificate  of  payment  shall  be  executed  in  duplicate  by  the  county  treas 
urer,  one  copy  to  be  delivered  to  tbe  collector  and  one  copy  to  be  filed  b; 
the  county  treasurer  in  the  office  of  the  county  clerk,  and  said  county  clerl 
shall  then  enter  a  satisfaction  thereof  in  the  book  in  which  the  filing  o: 
said  bond  is  entered  and  oppo^te  said  entry  of  filing. 

Boaroe.— Former  Town  L.  (L.  1890,  ch.  509)  |  53,  as  amended  br  L.  1S97,  cli 
323;  orlElnally  revised  from  R.  S.,  pt.  1,  cb.  11,  tit  3,  |  20. 

ConiolldatoTi'  note. — The  words  "of  such  certificate  shall"  have  been  omitted  a 
unneceasar]'. 

Keferencea. — Sberlff  to  execute  collector's  warrant  In  case  of  failure  of  collecto: 
to  file  undertaking.  Tax  Law,  j  87;  satisfaction  of  collector's  undertaking,  Id 
i  SS. 

Undertaking  of  oolleotor  ii  a  general  lien  with  no  greater  force  than  that  of  i 
Judgment,  and  a  prior  unrecorded  mortgage  Is  entitled  to  priority  over  the  bond 
Section  144S  of  tbe  Code,  authorizing  redemption  from  sale  under  execution  doe 
not  apply  to  Hen  of  collector's  bond.  Crlsfleld  t.  Murdock  (1891),  127  N.  Y.  31E 
27  N.  E.  1048,  modtg.  (1SS9),  66  Hun  143,  8  N.  ¥.  Supp.  E93. 

Hotioe  of  lien. — Filing  and  entry  of  undertaking  Is  notice  of  lien  to  all  sut 
sequent  purchasers  of  surety's  real  estate.  Crisfleld  v.  Murdock  (1891),  127  N.  Tl 
315,  27  N.  E.  1046. 

Enforcement  of  lien. — A  statutorr  Hen  upon  the  real  estate  of  the  town  co 
lector  and  that  of  bis  sureties  may,  upon  his  default  In  tailing  to  pay  over  money 
wblcb  be  bas  collected,  be  foreclosed  In  equity  by  the  supervisor  of  the  town 
since  tbe  remedy  at  law  la  not  adequate.  Cbatfleld  v.  Campbell  (1901),  35  Mim 
365,  71  N.  Y.  Supp.  1004,  affd.  (1902),  75  App.  Dlv.  G31,  78  N.  Y.  Supp.  1113;  Jansei 
v.  Ostrander  (1824),  1  Cow.  670. 

The  statute  provides  no  special  mode  of  enforcing  tbe  lien.  Tbe  only  mod« 
therefore,  la  by  a  suit  on  tbe  bond  to  recover  the  amount  due  from  tbe  coUectoi 
and  Judgment  being  obtained,  tbe  real  estate  which  Is  subject  to  the  Um  ma; 
be  sold  by  the  sheriff  upon  execution.    Upham  t.  Paddock  (1878),  13  Hun  671. 

Liability  of  inretle*. — Liability  does  not  depend  upon  want  of  care  by  collectoi 
but  la  absolute  In  case  of  loss.  Muiej  t.  Sbattuck  <1S45),  1  Den,  233,  affd.  (1846) 
7  Hill  684. 

One  of  two  sureties  may  be  made  primarily  liable.  Crlsfleld  v.  Murdock  (1891) 
127  N.  Y.  315,  27  N.  E.  1046. 

A  surety  on  a.  coUector'a  bond  Is  not  released  by  an  extension  of  tbe  time  to 
coUecUon  by  tbe  legislature.  U.  S.  r.  Klrkpatrlck  (1824),  9  Wheat  (U.  S.)  72( 
6  L.  ed.  199;  U.  S.  v.  NIchoII  (1827),  12  Wheat  (U.  S.)  BOB,  609,  6  U  ed.  709. 

Ctaai^ei  by  a  county  olerk  for  entering  dl*charge«  of  coUeoton  bonds  and  renewal 
thereof  pursuant  to  this  section  are  proper  and  legal  although  strictly  they  shoal 
be  paid  pursuant  to  j  68  of  the  public  offlcers  law  by  the  county  officials  at  whosi 
request  the  Bcrvices  were  rendered,  the  amounts  to  be  repaid  such  olDclala  by  tbi 
proper  county.  People  ex  rel.  Hawley  v.  Howard  (1912),  162  App.  Dlv.  621,  62G 
137   N.  Y.   Supp.   496. 

§  116.  Constahle'i  undertaking. — ^Every  person  elected  or  appointed  ti 
the  oflice  of  constable  shall,  before  he  enters  on  the  duties  of  his  office 
and  within  ten  days  after  he  shall  be  notified  of  bis  election  or  appoint 
ment,  execute  in  the  presence  of  the  supervisor  or  town  elerk  of  the  town 
with  at  least  two  sufficient  sureties,  to  be  approved  by  such  supervisoi 
or  town  clerk,  an  undertaking  to  the  effect  that  such  constable  and  hi: 
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s  will  pay  to  each  and  every  person,  who  may  be  entitled  thereto, 
h  sums  of  money  as  the  constable  may  become  liable  to  pay  on  account 

execution  which  shall  be  delivered  to  him  for  collection;  and  also 
tch  and  every  person  for  any  damages  which  he  may  sustain  from 

any  act  or  thing  done  by  such  constable  by  virtue  of  his  ofBee. 
ipervisor  or  town  clerk  shall  indorse  on  the  undertaking  his  approval 

sureties  therein  named,  and  shall  cause  the  same  to  be  Hied  in  the 
if  the  town  clerk  within  ten  days  thereafter. 

•.—Former  Town  L.  (L.  1890,  ch.  569)  t  B4;  originally  reviaod  from  R. 
:.  cb.  11.  tit.  3,  H  n.  22. 

encei. — Ofllclal  undertaking  of  public  offlcera,  generally.  Public  Officers 
I  10-16.  Fonn  of  undertaking  of  town  officer  and  liability  ol  suretlea 
,  Town  I-aw,  |  13.  Failure  of  town  clerk  to  return  to  county  clerk  names 
tables  who  have  quallBed,  k  mlademeanor,  Penal  Law,  S  1869. 

ol  bond. — ^The  statute  prescribes  tbe  aubstance  ot  tbe  bond,  but  la  silent 
I  form.  It  m^  be  In  the  form  of  an  ordinary  bond  to  the  people,  altbough 
s  preferable  that  It  should  be  In  the  form  of  a  simple  agreement  without 

People  T.  Holmes  (1S30),  E  Wend.  191. 
tlon  of  bond  that  constable  will  faithfully  perform  duties  of  his  office, 
«nnt  tor  and  pay  over  money  received  by  him  as  such  eonatable  is  not 
it,  but  the  sureties  are  not  relieved.    Jones  v.  Newman  (ISSS),  36  Hus  S34. 
not  absolutely  necessary  that  the  bond  ot  a  constable  should  be  executed 
>eople.    Warren  v.  Racey  (1SZ2),  20  Johns.  71;  Lawton  v.  Erwln  (1S33),  9 
333;  People  v.  Holmes  (1S2S),  2  Wend.  281. 
e  the  instrument  contains  unnecessary  recitals,  they  do  no  harm  and  are 

surplusage.    Neither  the  constable  nor  his  sureties  can  object  that  the 
lent  Is  not  in  proper  form.    Skelllnger  v.  Venders  (1834),  12  Wend.  306. 
ables  having  Died  bond  which  contained  some,  but  not  all,  of  the  pro- 
of the  statute,  cannot  be  deemed  to  have  refused  to  serve.    Adams  v.  Tator 

42  Hun  384. 
tlt7  for  breach  of  bond. — Sureties  do  not  become  liable  for  every  act  of  the 
le,  as  where  he  wrongfully  commits  a  trespass  by  seizing  the  property  of 
ger  to  an  execution.  People  ex  rel.  Comstock  v.  Lucas  (1883),  93  N.  Y.  636; 
r.  Schaad  (1899),  28  Misc.  389.  69  N.  Y,  Sopp,  561.  But  In  this  latter  case. 
.900).  60  App.  Dtv.  132,  63  N.  Y.  Supp.  349,  It  was  held  that  the  sureties 
able  on  a  bond  In  which  the  sureties  undertook  "to  pay  each  and  every 
tor  any  damages  he  may  sustain  from  any  act  or  thing  done  by  said  George 
lie.  by  virtue  of  his  said  office,"  for  a  trespass  by  the  constable  In  seizing 
y  not  belonging  to  the  defendant  in  the  execution. 
«  on  bond. — See  Cornell  v.  Barnes   (1844),  7  Hill  36;   Sutherland  v.  He- 

(1890),  18  Civ.  Pro.  216,  10  N.  Y.  Supp.  876;  Freeland  v.  Roble  (1893),  58 
U.   Rep.  101,  25  N.  Y.  Supp.  986. 

.7.  Special  oonttahles, — The  supervisor  and  two  justices  of  the  peace 
town  may,  when  in  their  judgment  necessary  for  the  preservation  of 
iblic  peace  during  any  period  of  ninety  days  or  less,  appoint  five  or 
leeial  constables  of  such  town  for  such  period.  Duplicate  certificates 
appointment,  signed  by  such  supervisor  and  such  justices  of  the 
as  such,  shall  be  delivered  to  each  of  such  special  constables,  speeify- 
e  days  for  which  he  is  so  appointed,  and  one  of  such  duplicates  shall 
such  special  constables  filed  with  the  town  clerk  of  said  town.     The 
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supervisor  of  such  town  shall  cause  to  be  provided  and  furnished  to  each 
of  Buch  special  constables  a  badge  on  which  shall  be  plainly  printed  the 
words  "special  constable,"  which  shall  be  worn  conspicuously  by  each  of 
such  special  constables  while  serving  as  such,  and  be  delivered  by  him  on 
the  completion  of  his  service  to  the  supervisor  of  such  town,  who  shall  pre- 
serve the  same  for  future  use  and  deliver  the  same  to  his  successor  in 
office,  who  shall  preserve  the  same  when  not  in  use.  The  town  board  in  any 
town  where  the  assessed  valuation  of  property  exceeds  eight  million  dollars 
may  by  resolution  appoint  such  number  of  special  constables  of  such  town 
as  there  shall  be  election  districts  therein  to  preserve  the  public  peace  at  the 
polls  in  such  election  districts  throughout  the  holding  of  any  general  elec- 
tion, one  such  constable  to  serve  at  each  said  polling  place,  whose  com- 
pensation shall  be  five  dollars  for  such  service.  The  town  clerk  shall 
issue  a  certificate  of  appointment  to  each  of  such  special  constables  speci- 
fying the  time  for  which  he  is  so  appointed  and  there  shall  be  pro- 
vided to  each  of  such  special  constables,  a  badge  on  which  shall  be  plainly 
printed  the  words  "special  constable,"  which  shall  be  worn  conspicu- 
ously by  each  of  such  special  constables  while  serving  as  such  and  de- 
livered by  him  on  the  completion  of  his  service  to  the  town  clerk  who  shall 
preserve  the  same  for  future  use.  Such  compensation  and  the  cost  of  such 
badges  are  hereby  declared  to  be  town  charges.  (Amended  by  L.  1913,  ch. 
148flndL.  1915,  cA.  23.) 

Sonme.— Former  Town  L.  (L.  1890.  ch.  G69)  g  41,  in  part,  as  added  by  L.  1892. 
cb.  262,  and  renumbered  by  L.  1S9T,  cb.  481. 

Powen. — AsseseoTB  and  htghway  commlsBloners  (now  town  euperlntendents  of 
blghwaye)  of  tbe  several  towne  In  the  atate  are  autborlzed  to  act  as  lence  viewers 
only  by  force  of  the  statute.  Such  offlcers  of  a  city  have  no  such  powers.  Arm- 
broBter  r.  Wllaon  (ISST),  43  Hun  261. 

§  118.  Powers,  duties  and  liahilitiei  of  special  coutables. — Each  of  the 
special  constables,  appointed  pursuant  to  section  one  hundred  and  seventeen 
of  this  chapter,  while  in  office  as  such,  shall  be  a  peace  officer,  and  have  all 
the  powers  and  be  subject  to  all  tbe  duties  and  liabilities  of  a  constable  of 
such  town  in  all  criminal  actions  and  proceedings  and  special  proceedings 
of  a  criminal  nature,  and  shall  be  entitled  to  receive  compensation  from  the 
town  at  the  rate  of  wages  previously  established  hy  the  town  board  for 
such  services.     {Amended  by  L.  1913,  cA.  148.) 

Bovrce. — Former  Town  L.  (L.  1890,  ch.  669)  |  41,  in  part,  as  added  by  L.  1892, 
cb.  252,  and  renumbered  by  I<.  1857,  cb.  481,  i  16. 

§  119.    Tree  warden.— {Bepeoled  by  L.  1909,  ck.  491.) 
Source. — Former  Town  L.  (L.  1890,  ch.  669)  f  45,  as  added  by  L.  1905,  cb.  502. 

§  120.  Powers  and  duties  of  tree  vaiieu/— {Repealed  by  L.  1909,  ch. 
491.) 

Source.— Former  Town  L.  (L.  1890,  cb.  B69)  |  45,  in  part,  aa  added  by  U  1906, 
ch.  502. 
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tnoM. — Allowancee  for  setting  out  shade  trees  along  highways.  Highway 
63.  Town  Bu  pert  tnen  dent  of  highways  may  authorize  owners  to  s«t  out 
rees  along  highways,  Id.  |  61.  Custody  of  shade  trees.  Id.  |  64.  Penalty 
iring  trult  or  shftde  trees  along  highways,  Id.  |  294.  Shade  trees  la  high- 
>long  to  owners  of  abutting  lands,  Id.  j  298.  Wilful  Injury  to  shade  trees, 
meanor.  Penal  Law,  |  1420,  subd.  2. 

1.  Fence  viewen. — The  assessors  and  town  superintendent  of  high- 
lected  in  every  town  shall,  by  virtue  of  their  offices,  be  fence  viewers 
r  town.     [Thus  amended  iy  L.  1909,  ck.  491.) 

e. — Former  Town  L.  (L.  1890,  ch.  569)  |  21,  as  renumbered  by  L.  1897,  ch. 
0. 

en^B. — ^Duties  of  fence  viewers  as  to  division  fences.  Town  Law,  ||  360- 
to  strays  doing  damage.  Id.  If  380-396. 

;2.  Peace  offloen  in  towns  of  conntiei  adjoining  citiei  of  the  Ant 
-The  town  board  of  any  town  within  a  county  adjoining  a  city  of 
st  class  may,  upon  the  petition  of  twenty-five  taxpayers  of  the 
EinQually  raise  by  taxation  a  sum  of  money,  not  to  exceed  one-tenth 

per  centum  of  the  assessed  valuation  of  the  taxable  property  of 
wn,  for  the  purpose  of  defraying  the  expenses  necessary  for  the 
vation  of  the  public  peace  of  the  town.  The  town  board  of  any  such 
aiay  thereafter  annually  appoint  for  a  term  not  extending  beyond 
Lrrent  official  year  competent  persons  who  shall  be  termed  peace 
t  for  auch  town,  and  who  shall  have  all  the  powers  and  be  subject 
the  duties  and  liabilities  of  a  constable  of  such  town  in  all  criminal 
3  and  proceedings  and  special  proceedings  of  a  criminal  nature, 
ampensation  for  the  services  of  such  peace  officers  shall  be  fixed  by 
3wn  board  at  a  yearly  salary  and  shall  be  paid  by  such  board  in 

monthly  payments,  and  bills  for  expenses  and  equipment  of  such 
3  shall  be  audited  and  paid  by  said  town  board  monthly.     The  town 

may  dispense  with  the  services  of  any  or  all  persons  who  may  be 
ited  hereunder  whenever  said  board  shall  deem  that  their  services 
^necessary.  No  person  shall  be  appointed  as  a  peace  ofScer  under 
iction  who  is  not  a  citizen  of  the  United  States,  or  who  has  ever  been 
^ted  of  a  crime  or  who  cannot  understand  English,  or  read  and 
the  English  language.     {Added  by  L.  1909,  ch.  147.) 

i!2,  *  Folioe  jotticei  in  certain  towns. — In  any  town  of  this  state  eon- 
g  one  or  more  incorporated  villages  of  the  aggregate  population  |f 

least  eight  thousand  inhabitants,  the  office  of  police  justice  shall 
ated  upon  the  adoption  of  a  proposition  therefor  at  any  regular  town  [l 

in.  The  term  of  office  of  said  police  justice  shall  be  four  years, 
police  justice  shall  receive  no  fees,  but  shall  be  paid  an  annual 
'  to  be  fixed  by  resolution  of  the  town  board  of  such  town,  which 
In  original. 
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salary  shall  not  be  increased  nor  diminished  daring  his  term  of  office 
(Added  by  L,  1909,  ck.  528.) 

§  123.  Joritdiotion  and  powen  of  police  justice. — 1.  Such  police  jus 
tice  may  hold  a  court  of  special  sessions  in  said  town,  outside  the  corporab 
limits  of  the  village  or  villages,  and  shall  have  in  the  first  instance  esclusivt 
jurisdiction  to  hear,  try  and  determine  aU  charges  of  misdemeanor  com 
mittcd  within  such  town  and  without  the  corporate  limits  of  the  villag< 
or  Tillages  therein,  and  triable  by  a  court  of  special  sessions,  subject  to  tlu 
right  of  removal,  as  provided  by  the  code  of  criminal  procedure,  to  a  cour 
having  authority  to  inquire  by  the  intervention  of  a  grand  jury  int< 
offenses  committed  within  the  county.  , 

2.  Such  police  justice  shall  have  exclusive  jurisdiction  to  take  the  ex 
amination  of  a  person  charged  with  the  commission  in  such  town,  withoui 
the  corporate  limits  of  the  village  or  villages  therein,  of  a  crime  not  triabli 
by  a  court  of  special  sessions;  and  also  to  hear,  try  and  determine  charges 
against  a  person  of  being  a  vagrant  or  disorderly  iwrson  within  such  towr 
without  the  corporate  limits  of  the  village  or  villages  therein,  or  of  haviof 
committed  disorderly  conduct  therein;  and  to  take  such  proceedings  ii 
either  of  such  cases  as  may  be  taken  by  a  justice  of  the  peace,  with  all  thi 
powers  and  subject  to  all  the  duties  and  liabilities  of  a  justice  of  the  peaci 
in  respect  thereto. 

3.  Such  police  justice  shall  have  all  the  power  and  authority  and  bi 
subject  to  all  the  duties  and  liabilities  of  a  justice  of  the  peace  in  issuin( 
warrants  for  the  arrest  of  a  person  chatted  with  the  commission  of  i 
crime  or  disorderly  conduct  in  a  county  including  such  tovm,  but  if  thi 
offense  is  charged  to  have  been  committed  outside  of  that  portion  of  thi 
town  lying  without  the  corporate  limits  of  the  village  or  villages  in  suci 
town,  the  person  arrested  by  such  process  shall  be  taken  before  a  magis 
trate  of  the  town  or  village  in  which  such  offense  is  chained  to  have  beei 
committed  and  the  papers  on  which  such  process  was  issued  shall  Ix 
delivered  to  such  magistrate  who  shall  proceed  thereon  as  though  sucl 
warrant  had  been  issued  by  him  on  such  papers. 

4.  A  person  arrested  on  a  criminal  warrant  issued  by  a  justice  of  th< 
peace  or  other  magistrate  upon  a  charge  of  committing  a  crime  or  ai 
offense  of  a  criminal  nature  within  that  portion  of  a  town  wherein  sucl 
office  of  police  justice  has  been  or  may  be  established  lying  without  th< 
corporate  limits  of  the  village  or  villages  therein,  shall  be  taken  befon 
the  police  justice  of  such  town  and  the  papers  on  which  the  process  wa: 
issued  shall  be  delivered  to  him  and  he  shall  proceed  thereon  as  tbougl 
such  warrant  had  been  issued  by  him  on  such  papers. 

5.  In  case  of  the  absence  of  the  police  justice  or  his  inability  to  ac 
any  justice  of  the  peace  of  the  town  shall  have  jurisdiction. 

6.  The  terra  "proceeding,"  as  used  in  this  section,  also  includes  f 
special  proceeding  of  a  criminal  nature.     {Added  hy  L.  1909,  ch.  528.) 
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124.  Creatioo  of  office  of  police  jnstice. — The  town  board  of  any  town 
fled  in  section  one  hundred  and  twenty-two  of  this  article  may,  and 
le  petition  of  twenty-five  electors  qualified  to  vote  on  the  proposition 
,  cause  to  be  submitted  at  any  regular  town  meeting  or  town  election 
>po8ition  for  the  creation  of  such  office  of  police  justice  in  such  town. 
Id  such  provision  be  adopted,  then  within  ten  days  thereafter  the 

board  of  such  town  shall  appoint  a  competent  elector  of  such  town 
a  resident  of  the  portion  thereof  lying  without  the  corporate  limits 
le  village  or  villages  therein,  police  justice;  the  person  so  appointed 
.  hold  office  until  the  thirty-first  day  of  December  next  after  the  regu- 
town  election  next  succeeding  that  at  which  such  proposition  shall 
!  been  adopted.  At  the  regular  town  election  next  succeeding  that 
hich  such  proposition  shall  have  been  adopted  a  police  justice  shall  be 
ed.     {Added  by  L.  1909,  ch.  528.) 

125.  Powers  of  Bnperrisora  and  utenors  in  certain  towns  to  employ 
•. — The  supervisor  of  each  town  having  a  population,  as  appears  by 
ast  federal  census,  of  fifteen  thousand  or  more  and  where  the  as- 
1  valuation  of  real  estate  is  over  fifteen  million  dollars,  may  in  his 
ition  employ  a  clerk  at  a  salary  to  be  fixed  by  the  town  board  of 
town,  except  that  in  the  county  of  Westchester  such  clerks  may  be 
►yed  in  towns  where  the  population,  as  appears  by  the  last  federal 
a,  is  ten  thousand  or  more  or  where  the  assessed  valuation  of  real  es- 
3  over  six  million  dollars.  The  assessors  of  each  town  having  a  popu- 
.,  as  appears  by  the  last  federal  census,  of  fifteen  thousand  or  more 
f-tere  the  assessed  valuation  of  real  estate  is  over  fifteen  million  dol- 
naay  also,  in  their  discretion,  employ  a  clerk  at  a  salary  to  be  fixed 
e  town  board  of  such  town.  The  assessors  in  each  town  in  Suffolk 
y  may  also,  in  their  discretion,  employ  clerks  at  a  salary  to  be  fixed 
le  town  board  of  such  town.  The  salaries  of  said  fclerks  shall  be 
by  the  supervisor  of  said  town  in  equal  monthly  payments  and  shall 
:own  charge  and  shall  be  levied  and  collected  in  the  same  manner  as 
town  chains.  (Added  by  L.  1913,  ch.  163.  amended  by  L.  1915,  ch. 
und  L.  1916,  ch.  21.) 

&6.  Stenographer  for  magistrates  in  certain  towns. — In  any  town 
I  the  assessed  valuation  of  property  exceeds  five  million  dollars,  a 
trate  before  whom  any  criminal  action  or  proceeding  is  brought  may, 
'.■venienee  requires  and  with  the  consent  of  the  supervisor,  employ  a 
grapher  to  take  the  minutes  of  such  action  or  proceeding,  who  shall  be 
ed  and  paid  the  fees  prescribed  by  law  for  stenographers  in  courts  of 
d,  which  tees  shall  be  -a  town  charge  in  any  action  or  proceeding  in 
3  such  magistrate's  fees  are  a  town  charge  and  in  all  other  cases  shall 
eounty  charge.  {Added  by  L.  1915,  ch.  22.) 
127.    Additional  clerks  and  aaristanta  for  the  town  bonneBS,  in  certain 
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towns. — In  a  town  having  a  population  of  fifteen  thousand  or  more,  accord- 
ing to  the  next  preceding  federal  or  state  census  or  enumeration,  and  in 
which  the  assessed  valuation  of  real  estate  is  or  shall  be  over  fifteen  mil- 
lion dollars,  the  town  board  may,  by  resolution,  provide  from  time  to 
time  for  the  appointment  of  clerks,  8ten(^aphers  or  other  assistants  for 
one  or  more  town  officers,  in  addition  to  other  subordinates  for  any  snch 
officer  provided  for  by  law,  and  fix  their  salaries  or  compensation.  A 
position  so  established  may  be  abolished  by  the  town  board  at  any  time. 
The  town  board  may  designate  a  particular  officer  or  officers  whom  any 
such  clerk,  stenographer  or  assistant  is  to  assist  and  may  direct  their  trans- 
fer from  one  officer  to  another.  Appointments  to  any  such  position  shall 
be  made  by  the  town  board.  The  salaries  or  compensation  of  any  such 
clerk,  stenographer  or  assistfint  shall  be  paid  by  the  supervisor  of  the  town 
in  equal  monthly  payments  and  shall  be  a  town  charge  and  levied  and  col- 
lected in  the  same  manner  as  other  town  charges.  (Added  by  L.  1916,  ck. 
157.) 


ARTICLE  VI. 

TOWH  BOAKD. 

Section  130.  Power  of  town  board  to  flU  vacancies. 

131.  Constitution  and  regular  meeting  of  town  board. 

13E.  Meeting  of  town  board  for  rocolvlng  accounts  of  town  olBcera. 

133.  Meeting  ot  town  board  for  auditing  accounts. 

134.  Disposition  of  excise  monefs  by  town  board. 

135.  Lease  of  building  bjr  town  board  for  Justices  of  tbe  peace. 

136.  Appropriation  by  town  board  for  Memorial  day. 

]36-a.    Additional  appropriations  for  Memorial  day  upon  the  adoption  of 
a  proposition  tberefor. 

137.  Aftproprlatlon  by  town  board  In  Uvlngston,  Oneida,  Orleans,  Wayne 

and  Qreene  counties  for  rooms  for  posts. 

13S.    Power  of  town  board  to  borrow  money  after  appropriation  voted. 

138-a.    Power  of  town  board  to  borrow  money  for  expenaee  in  tbe  sup- 
pression of  forest  fires  and  tor  otber  emergencies. 

139.  Power  of  town  board  to  borrow  money  to  pay  Judgments. 

140.  Appropriation  by  town  board  tor  shade  tree  fund. 

141.  Power  of  town  board  In  certain  towns  to  borrow  money  tor  the  pur- 

pose of  paying  charges,  claims  or  demands  against  tbe  town. 

142.  Town  physician. 

§  130.  Power  of  town  board  to  All  vaoanciei. — ^When  a  vacancy  shall  oc- 
cur or  exist  in  any  town  office,  the  town  board  or  a  majority  of  them  may, 
by  an  instrument  under  their  hands  and  seals,  appoint  a  suitable  person 
to  fill  the  vacancy,  and  the  person  appointed, 'except  justice  of  the  peace, 
shall  hold  the  office  until  the  next  biennial  town  meeting.  A  person  so 
appointed  to  the  office  of  justice  of  tbe  peace  shall  hold  the  office  until 
the  next  biennial  town  meeting,  unless  the  appointment  shall  be  made  to 
fill  the  Tacaney  of  an  officer  whose  term  will  expire  on  tiie  iMr^-flrst  day 
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lafter,  in  which  case  the  term  of  office  of  the  person 
ire  on  the  thirty-first  day  of  December  next  suc- 
it.  The  board  making  the  appointment  shall  cause 
itb  filed  in  the  office  of  the  town  clerk,  who  shall 
to  the  person  appointed.  A  copy  of  the  appoint- 
s  peace  shall  also  be  filed  in  the  office  of  the  county 
I  appointed  shall  be  authorized  to  act. 
L.  (U  1890.  ch.  5«9)  I  6G.  aa  amended  by  L.  1897,  cb. 
om  R.  S.,  pt  1,  cb.  11,  tit.  3,  II  3S-37,  aa  amended  b7  "L,- 
,  467. 

tn  public  offlcea,  generallT,  Public  Offlcera  Law,  f  30. 
I  superintendent  of  blghwars,  Hlgbwa?  Law,  |  42. 
iiiclei. — In  case  of  tie  at  an  annual  town  meeting  and  ad- 
nt  for  tbree  Justices  of  the  town  to  appoint  a  suitable 
tmpson  T.  Van  Home  <1S36},  IS  Wend.  515.  Vacancies 
:iceB  declaring  town  meeting  to  be  irregular.  Matter  ot 
r.  418. 

of  tie. — The  proTlslona  ol  this  section,  authorizing  the 
ac7,  apply  where  there  Is  a  failure  to  elect  by  reason  of 
'.  Oenl.  (1911)  520. 

Dg  there  le  a  tie  vote  for  the  office  of  superrlsor  and  tbe 
aolds  over,  a  Buperrlsor  should  be  chosen  by  tbe  town 
dtng  over  not  voting.    There  Is  no  authority  In  law  for 

next  biennial  town  meeting.    Kept,  of  Atty.  Qenl.  (1912) 

of  foperrttor. — A  vacancy  In  tbe  office  of  supervisor  must 
by  tbe  Justices  of  the  peace  of  tbe  town,  and  the  town 
al  town  meeting.  L.  1890,  cb.  252,  amending  R.  S.,  pt.  1, 
pecial  town  meetings  to  All  vacancies  In  town  offices  was 
90.  post.  People  ex  rel.  Hyde  v.  Potter  (1903).  40  Misc. 
Lffd.  (1903).  S8  App.  Dlv.  239,  85  N.  T.  Supp.  460. 
upervisor  may  be  filled  by  town  board.    Rept  of  Atty. 

198. 
ver  after  bis  term  has  expired  cannot  vote  as  a  member 
1  vacancy  In  such  office.    Matter  of  Smith  v.  Cook  (1906), 
,  Y.  Supp.  992,  alfd.   (1907),  188  N.  Y.  549.  81  N.  B.  1176. 
d  to  fill  a  vacancy  In  the  office  of  supervisor.    Rept  ot 

Dipector  of  election,  power  to  fill,    Rept.  of  Atty.  Genl. 

■n  elerk;  eleotlon  to  All.— Rept.  ot  Atty.  Genl.  (1897)  164. 
:  of  highways  faiU  to  qualify  for  office  In  that  his  offlelal 
Ing  a  statement  that  be  has  not  directly  or  Indirectly  paid 
ectors  as  a  consideration  for  giving  or  wltbholdlng  votes 
it  entitled  to  hold  office,  and  bence  tbe  town  board  has 
Ion.  to  fill  the  vacancy  by  reappointing  tbe  former  Incum- 
}ton  V.  Keator  (1915),  169  App.  Dlv.  368,  154  N.  Y.  Supp. 

of  school  diretoor  may  be  filled  by  tbe  town  board.  In 
Ion.    Atty.  Genl.  Opln.  (191E),  6  State  Dep.  Rep.  425. 
nent  to  fill  a  vacancy  In  tbe  office  ot  school  director  Is 

that  there  was  no  writing  executed,  and  tbat  a  majority 
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ot  the  TowD  Board  did  not  concur  in  the  appointment.    Opinion  of  CommiSBioi 
of  Education  (1917),  10  State  l>ept.  R«p.  466. 
Seotion  cited.— Farnawortb  t.  Boro  Oil  and  Gas  Co.  (1915),  2H  N.  Y.  «,  43,  : 

N.  E.  seo. 

§  131.  Coustitutioii  and  re^ar  meeting;  of  town  board. — The  supervia 
town  clerk  and  the  justices  of  the  peace,  or  any  two  of  such  justic 
shall  constitute  the  town  board  in  each  town,  and  shall  hold  at  least  t 
meetings  annually  at  the  ofSce  of  the  town  clerk,  as  follows:  one  on  1 
Tuesday  preceding  the  biennial  town  meeting  and  on  the  correspond] 
date  in  each  alternate  year,  except  that  in  towns  where  biennial  to' 
meetings  are  held  at  the  time  of  a  general  election,  such  meetings  sh 
be  held  on  the  twenty-eighth  day  of  December  in  each  year,  unless  si 
day  is  Sunday,  in  which  ease  such  meeting  shall  be  held  on  the  preo 
ing  day;  and  one  on  the  Thursday  next  preceding  the  annual  meeting 
the  board  of  supervisors.  The  supervisor  of  the  town  shall  when  pre8< 
preside  at  all  meetings  of  the  town  board.  The  supervisor  or  the  to' 
clerk  may  call  a  special  meeting  of  the  town  board  at  any  time  by  giving 
least  two  days'  notice  in  person  or  in  writing  to  the  other  members 
such  board  of  the  time  when  and  place  where  such  meeting  is  to  be  he 
At  any  such  regular  or  special  meeting  it  shall  be  lawful  for  the  to' 
board  to  audit,  allow  or  reject  any  charge,  claim  or  demand  against  1 
town  for  which  funds  might  lawfully  be  provided  by  the  issuance  and  s 
of  town  obligations  under  the  provisions  of  section  one  hundred  and  thir 
eight-a  of  this  chapter ;  and  any  charge,  claim  or  demand  so  audited  sh 
be  payable  immediately  from  available  funds  thus  provided,  if  there 
any,  and  otherwise  as  soon  as  the  moneys  are  raised  therefor  under  i 
provisions  of  said  section  one  hundred  and  thirty-eight-a,  but  a  char: 
claim  or  demand  of  the  kind  authorized  by  this  section  to  be  audited  m 
be  paid,  in  the  discretion  of  the  town  board,  from  other  town  funds  on  ha 
available  for  general  purposes,  if  there  be  any  such  funds.  (Amended 
L.  1909,  ck.  140,  L.  1913,  ch.  571,  and  L.  1916,  ch.  59.) 

SooToe. — Former  Town  L.  (L.  1890,  cb.  6S9)  |  160,  as  amended  by  L.  1S97, 
131;  L,  1S98.  ch.  363;  L.  1904,  ch.  57;  originally  revised  from  R.  S.,  pt.  1,  ch. 
Ut.  4,  f  46.    The  amendment  of  1909  added  the  last  sentence. 

Ooniclidaton'  note. — At  present  there  la  nothing  In  the  Town  Law  relating 
special  meetings  of  the  town  board  and  questions  frequently  arise  aa  to  wl 
they  may  be  called  and  by  whom.  It  la  submitted  that  some  provisfon  should 
made  for  calling  special  meetings  when  the  supervisor  Is  absent,  sick  or  otherw 
Incapacitated  at  a  time  when  the  affairs  ot  the  town  require  such  a  meeting. 
Is  also  submitted  that  as  the  commissioner  ot  highways  and  overseer  of  the  p( 
have  the  right  to  require  a  special  town  meeting  to  be  called,  they  should  a 
have  a  right  to  have  a  special  meeting  of  the  town  board  catted  when  the  buslni 
of  their  departments  requires  It.  We,  therefore,  recommend  that  the  toUowl 
should  be  added  to  {  131.  or  Inserted  as  a  separate  section: 

"Special  meetings  of  the  town  board  may  be  called  by  the  supervisor  or  by  t 
of  the  Justices  of  the  peace.  A  specUt  meeting  shall  be  called  by  the  town  cl< 
upon  the  request  of  the  commissioner  of  highways  or  the  overseer  of  the  p< 
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any  time  lor  tbe  traDsaction  of  buelnoBs  relating  to  their  respective  deport- 

Seferesoes. — Appointment  of  town  auditors,  and  their  powers  and  dntlea,  Town 
iw,  ii  160-167. 

TovB  board  consists  of  superrlsor,  town  clerk  and  Justices  of  the  peace,  or  any 
ro  of  such  Justices.  People  ez  rel.  HoTey  t.  Leavenworth  (1896),  90  Hun  4S,  54, 
;  N.  Y.  Supp.  145;  People  ez  rel.  Esrwlcker  v.  Dillon  (1899),  3S  App.  DIt.  639,  56 
.  T.  Supp.  416;  People  ez  rel.  Coon  v.  Wood  (1891),  35  N.,T.  St.  Rep.  840,  12  N.  Y. 
ipp.  436. 

Uembers  ot  the  town  board  cannot  also  be  members  of  the  board  of  town  audf- 
•n.    Rept.  of  Attr.  Genl.   (1S96)   226. 

Town  board  Is  Kovemlng  board  of  town  and  the  Bupervltor  has  no  greater  power 
I  a  member  thereof,  than  any  other  member.  Adee  t.  Amow  (1896),  91  Hun  329, 
J  N.  Y.  Supp.  1020. 

Keetiae  on  legal  holiday  Is  not  unlawful.  Opinion  of  State  Comptroller  (1916),  9 
Ute  Dept.  Rep.  472. 

Knmher  of  meeting!. — The  town  board  or  tbe  board  of  town  auditors  may  hold 
9  many  meetings  as  they  may  deem  neceeaary  for  properly  tranaactlng  their 
nUea.    Rept  of  Atty.  Oenl.  (1896)  227. 

When  meeting!  of  town  board  Hlionld  be  held  in  town;  acts  of  town  board  In  ap- 
slating  Inspecton  of  election. — Tbe  meetings  of  a  town  board  should  be  held 
Ithln  the  town  except  In  the  special  casee  otherwise  provided  by  8tatut«.  The 
cte  of  a  town  board  In  appointing  Inapectora  of  election  at  a  meeting  held  In  an 
IJoining  town  are  coram  non  fudice,  and  a  writ  of  peremptory  mandamus  may 
nue  at  the  Instance  of  one  of  the  town  officers  who  attended  and  participated  In 
lie  proceedings,  requiring  the  town  board  to  meet  In  their  own  town  and  revoke 
neb  appointment  and  appoint  other  and  qualified  inspectors  of  election.  People 
I  rel.  Shields  v.  Watkins  (1914).  87  Miac.  411.  149  N.  Y.  Supp.  1006. 
Seetion  cited.— Wftoon  v.  Bleloch  (1908),  126  App.  Div.  191,  109  N.  Y.  Supp.  340, 
ITd.  196  N.  Y.  692,  89  N.  E.  1116;  People  ez  rel.  Luyster  v.  Cocks  (1916).  173  App. 
Ht.  737,  739,  158  N.  Y.  Supp.  1024. 

§  132.  Heetms  of  town  board  for  leoeiTing  aooonnta  of  town  officen. — 
it  the  meeting  of  the  town  board  held  on  the  Tuesday  preceding  the  bi- 
ennial town  meeting  and  on  the  corresponding  date  in  each  alternate  year, 
»  on  the  twenty-eighth  day  of  December  in  each  year,  or  on  the  day  pre- 
«ding  when  such  day  falls  on  Sunday,  all  town  officers  who  receive  or 
iisbtirse  any  moneys  of  the  town  shall  account  with  the  board  for  all  such 
Doneys  received  and  disbursed  by  them  by  virtue  of  their  otBce,  and  pro- 
Inee  all  receipts,  orders  and  vouchers  which  they  may  have  respecting 
:be  same,  but  no  member  of  the  board  shall  sit  as  a  member  of  the  board 
rten  any  account  in  which  he  is  interested  is  being  audited  by  the  board, 
rhe  board  shall  make  a  statement  of  such  accounts,  and  append  thereto  a 
lertifieate  signed  by  at  least  a  majority  of  them,  showing  the  state  of  the 
iccoants  of  each  officer  at  the  date  of  the  certificate,  which  statement, 
Mrtificate,  receipts,  orders  and  vouchers  shall  eaxih  be  filed  with  the  town 
clerk  of  the  town,  within  three  days  thereafter,  and  be  open  to  public 
inspection  during  the  office  hours  of  such  town  clerk. 

Soaroe.— Former  Town  L.  (L.  1890.  ch.  669)  |  161,  as  amended  by  L.  1897,  ch. 
481;  L.  1898.  ch.  363;  L.  1902,  ch.  B59;  L.  1804,  ch.  67;  originally  revised  from 
E.  a.,  pt.  1.  ch.  11,  tit.  4,  H  *7,  48;  .  1863,  ch.  172,  ||  1-3;  L.  1890.  ch.  438. 
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Acoonnta  of  town  oflloen  not  to  be  audited  at  any  other  time  than  at  flrat  mi 
ingof  town  auditors.  Christman  v.  Phlltlpa  (1890),  ES  Hun  2S2,  286.  12  N.  Y.  Su 
33S.  Accounts  ot  town  officers  to  be  audited  on  third  Tueeda^  of  December,  wh 
town  meeting  la  held  In  the  Fall.    Kept,  of  Atty.  Oenl.  (1SS9)  162. 

It  a  board  of  town  audltora  ezlets  such  accounts  to  be  presented  to  such  boa 
PeoDle  ex  rel.  Bechtel  t.  W«lbrook  (1S82),  27  Hun  598.  Bach  Item  of  accounts 
be  audited.    People  ex  rel.  Thuraton  t.  Town  Audlton  (18S0),  S2  N.  Y.  80. 

SCeot  of  oertUoatlon. — Where  a  supervisor  pars  claims  unlawfully  the  8u) 
quent  certification  of  the  supervisor's  account  does  not  prevent  the  bringing 
a  taxpaj'er's  action  against  the  claimant  for  the  mon^y  received.  Annls  v.  ] 
Nulty  (1906).  51  Mlac  121,  100  N.  T.  Supp.  951,  altd.  (1906),  116  App.  Dlv.  909,  : 
N.  Y.  Supp.  1111. 

§  133.  Mcetin;  of  town  bokrd  for  auditing  acconnta. — The  meeting 
the  town  board  held  on  the  Thursday  preceding  the  annual  meeting 
the  board  of  eupervisors,  shall  be  for  the  purpose  of  auditing  accoai 
and  allowing  or  rejecting  all  chaises,  claims  and  demands  against  1 
town.  No  member  of  the  town  board  or  board  of  town  auditors  sh 
present  a  claim  or  demand  against  the  town  for  audit  which  has  be 
assigned  to  him  by  another,  or  for  labor,  services  or  material  render 
or  furnished  by  himself,  or  by  another  as  his  servant  or  agent  or  unc 
contract  with  him,  or  any  claim  or  demand  of  any  name  or  nature  when 
he  has  an  interest,  direct  or  indirect,  excepting  his  per  diem  eompen 
tion  for  attendance  upon  meetings  of  the  town  board  of  stud  town  and  t 
fees  allowed  to  him  by  law  for  services  rendered  in  bis  official  capacit 
and  no  claim  or  demand  in  which  a  member  has  an  interest  or  which 
based  wholly  or  partly  on  the  services  or  material  rendered  or  furnish 
by  such  member  shall  be  audited  or  allowed  by  said  board  in  favor  of  a 
person  or  corporation.  If  any  account  is  wholly  rejected,  the  board  sh. 
make  a  certificate  to  that  effect,  signed  by  at  least  a  majority  of  the 
and  file  the  same  in  the  office  of  the  town  clerk.  If  the  account  ia  i 
lowed,  wholly  or  in  part,  the  board  shall  make  a  certificate  to  that  effe< 
signed  by  at  least  a  majority  of  them,  and  if  allowed  only  in  part,  th 
shall  state  in  the  certificate  the  items  or  pwrts  of  items  allowed,  and  t 
items  or  parts  of  items  rejected,  and  shall  cause  a  duplicate  of  eve 
certificate  allowing  an  account,  wholly  or  in  part,  to  be  made.  One 
which  duplicates  shall  be  delivered  to  the  town  clerk  of  the  town,  to 
kept  on  file  for  the  inspection  of  any  of  the  inhabitants  of  the  tow: 
and  the  other  shall  be  delivered  to  the  supervisor  of  the  town,  to  be  I 
him  laid  before  the  board  of  supervisors  of  the  county  at  their  annu 
meeting.  The  board  of  supervisors  shall  cause  to  be  levied  and  raisi 
upon  the  town  the  amount  specified  in  the  certificate,  in  the  same  mann< 
as  they  arc  directed  to  levy  and  raise  other  town  charges. 

Immediately  after  final  adjournment  of  the  annual  meeting  of  the  boai 
of  town  auditors  the  town  clerk  shall  prepare  a  list  of  all  account 
charges,  claims  or  demands  presented  thereto  and  rejected  or  audite 
thereat,  as  appears  from  the  duplicate  certificates  on  file  in  hb  ofiic< 
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which  list  shall,  in  respect  to  each  account,  claim  or  demand,  contain 
a  brief  abstract  showing  the  name  of  the  claimant,  the  general  nature 
of  the  services  performed,  material  furnished  or  other  matter  on  which 
the  account,  claim  or  demand  was  based,  the  amount  claimed  and  the 
amount,  if  any,  for  which  the  same  was  audited.  The  town  clerk  shall 
then  attach  to  said  list  a  certificate  subscribed  by  him  to  the  effect  that 
the  same  is  a  true  and  complete  record  of  accounts,  charges,  claims  and 
demands  presented  at  such  meeting  and  of  the  action  of  said  board  thereon, 
and  shall  cause  to  be  printed  in  pamphlet  form  and  kept  in  his  ofSce  for 
general  distribution  to  applicants  such  reasonable  number  of  copies  of 
said  list  as  the  town  board  shall  by  resolution  prescribe.  Such  resolu- 
tion shall  also  provide  for  the  publication  or  posting,  or  both,  in  the 
town,  in  a  suitable  manner,  of  public  notice  of  the  completion  of  said 
printed  list  and  of  the  place  where  copies  can  be  obtained.  The  town  gg,, 
clerk  shall  receive  a  fee  of  ten  cents  per  folio  for  preparing  said  list.  'g^. 
(Amended  by  L.  1910,  ch.  316.) 

Sonrce. — Former  Town  L.  (L.  1890,  ch.  669)  t  162,  aa  amended  by  L.  1897,  ch.  481; 
L.  1905,  ch.  S9;  L.  1906,  ch.  SOG;  oTlKlnally  revised  Itom  R.  S.,  pt.  1,  cb.  11,  tit.  4. 
II  4S,  49. 

Couolldaton'  note. — The  word  "this"  has  been  changed  to  "the"  as  an  obvtouB 

Eeferencet. — What  are  town  charges.  Town  Law,  g  170.  Audit  of  accounts  by 
boards  o(  Buperrlaora,  CouDty  Law,  |  12,  subd.  2,  and  cases  cited  thereunder. 

Section  to  be  strictly  enfarced. — This  section  was  passed  for  the  benefit  of  tax- 
payers  as  well  as  for  the  persons  having  claims  against  the  towns.  It  Is  a  wlee 
statute  and  should  be  strictly  enforced.  People  ex  rel.  Remington  v.  Manning 
(1899),  37   App.  DlT.  141,  55  N.  Y.  Supp.  781. 

■eetiitg  for  aadlt. — Unless  otherwise  especially  authorized  by  law  the  town 
board  can  only  audit  claims  against  the  town  at  Its  annual  meeting,  beld  on  the 
Thursday  preceding  the  annual  meeting  of  the  board  of  supervisors.  People  ex 
rel.  Lowell  v.  Town  of  Westford  (1868),  53  Barb.  B55,  affd.  (1869),  41  N.  Y.  S19; 
People  ex  rel.  Myera  v.  Bsmes   (18S9),  114  N,  Y,  317,  20  N.  B.  609,  21  N.  B.  739. 

Power  of  town  board  of  audit. — The  power  of  a  board  to  audit  Includes  the  power 
to  hear  and  to  examine  an  account,  and  in  Us  broader  aenae  It  Includes  ita  adjust- 
ment, allowance,  disallowance  or  rejection.  People  ex  rel.  Myers  v.  Barnea  (1889), 
114  N.  Y.  317,  20  N.  K.  609,  21  N.  E.  739;  People  ex  rel.  Read  v.  Town  Auditors 
(1895).  85  Hun  114,  32  N.  Y.  Supp.  66g. 

The  town  board  la  a  tribunal  created  by  statute  to  hear  and  to  allow  or  reject 
any  clalma  presented  against  tbe  town.  The  examination  of  the  accounts  by  the 
board  Is  the  trial,  and  Its  allowance  or  disallowance  Is  the  Judgment  No  claim 
against  a  town  Is  obligatory  upon  or  enforceable  agsJnat  the  town  until  it  has 
been  audited.  The  Jurisdiction  of  the  board  Is  original  and  conclusive  until 
brought  under  review  In  another  court.  Osterhoudt  v.  Rlgney  (1885),  98  N.  i. 
23i;  People  ex  rel.  Cochran  v.  Board  of  Auditors  (1893),  74  Hun  S3,  26  N.  Y.  Supp. 
122. 

Where  the  town  board  haa  made  a  valid  and  complete  allowance  their  authority 
ceases  and  they  are  powerless  thereafer  to  disallow  the  claim.  The  members 
of  a  town  board  of  auditors  derive  their  power  solely  from  the  statute,  and  their 
act  In  allowing  a  claim  Is  gwui-judicial.  Central  Bank  v.  Shaw  (1907),  121  App. 
Wv.  415,  10«  N.  Y.  Supp.  94. 
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Board  may  delermlne  legality  of  the  claim.  Tetmey  v.  Hautner  (ISSl),  24  Hi 
340. 

Board  of  town  aadlton  baa  no  power  to  paaa  upon  tbe  question  whether  tl 
DTerseer  of  the  poor  la  liable  tor  aerrlcea  rendered  at  bla  request.  Chtistman 
Pbilllps  (1890),  58  Han  2S2,  12  N.  T.  Snpp.  338. 

In  towna  bavlnK  a  population  of  leaa  than  4,000,  the  town  board  may  not  la^ 
fully  audit  clalma  monthly.  Opinion  of  State  Comptroller  (191S),  8  State  Dei 
Rep.  569. 

Power  of  bearda  of  ■aperriion  to  audit  town  accounts  no  longer  exists.  Tbe  onl 
duty  which  remains  for  the  board  of  supervlson  after  tbe  audit  of  a  town  a 
count  by  a  town  auditing  board  is  to  cause  to  be  lerled  and  raised  upon  the  toK 
the  amounts  apectfled.    McCrea  t.  Chahoon  <1889),  64  Hun  577,  S  N.  Y.  Supp.  £ 

How  audit  RhoDld  be  made. — An  arbitrary  deduction  from  the  groea  amount  of 
bill  for  rarlous  Items  of  services  the  compensation  for  which  Is  regulated  ti 
statute,  without  passing  upon  and  disallowing  any  specific  Item  Is  not  an  audi 
People  ex  rel.  Thurston  t.  Town  Auditors  (1880),  S2  N.  Y.  80. 

The  board  must  pass  upon  each  item  of  tbe  account,  and  If  it  falls  to  do  so 
proper  audit  may  be  directed  by  mandamus.  People  ex  rel.  Hamm  v.  Board  < 
Auditors  (1899),  43  App.  Div.  22,  59  N.  T.  Supp.  615;  People  ex  rel.  Johnson 
Superrlsors  of  Delaware  <1S71),  45  N.  T.  196.  But  where  the  serrlces  rendered  h 
an  attorney  where  In  a  single  suit  and  under  one  retainer,  a  claim  therefor,  althoug 
made  out  in  items,  la  In  fact  a  single  claim,  and  the  town  board  Is  not  compelle 
to  pass  on  each  Item  thereof.  FeoDle  ex  rel.  McMlllen  v.  Vanderpoel  (1898),  i 
App.  Dlv.  73,  64  N.  Y.  Supp.  436. 

There  Is  no  mode  of  procedure  prescribed.  It  la  the  habit  of  snch  hodiee  I 
seek  Information  from  any  quarter.  The  members  may  act  upon  their  ow 
knowledge  acquired  by  observation.  People  ex  rel.  Oppenheimer  Pub.  Co.  ' 
Pople  (1894),  81  Hun  383,  30  N.  Y.  Supp.  878;  People  ex  rel.  Cochrane  ».  Tow 
Auditors  (1893),  74  Hun  S3,  26  N.  Y.  Supp.  122. 

Town  board  need  not  call  witnesaea  to  determine  the  value  of  the  service 
rendered  by  an  attorney,  but  may  acquire  the  knowledge  necessary  to  audit  tb 
bill  by  consnltatlon  with  other  attorneys  familiar  with  tbe  value  of  such  servlcei 
or  act  upon  the  knowledge  of  such  value  possessed  by  the  Individual  members  t 
the  board.  People  ex  rel.  McMillen  v.  Vanderpoel  (1898),  35  App.  Dlv.  73,  54  N.  1 
Supp.  436. 

Efect  of  veriSoatlon. — The  verifleatlon  of  a  claim  has  no  obligatory  force  an 
may  be  disregarded.  People  ex  rel.  Cochrane  v.  Town  Auditors  (1893),  74  Hun  s: 
26  N.  Y.  Supp.  122.  Thua,  a  board  of  town  auditors  may  disregard  the  verlflcatio 
of  an  assessor's  bill  for  services,  ascertain  the  time  necessarily  spent  by  him,  an 
reduce  the  bill  accordingly.  People  ex  rel.  Bently  v.  Whalen  (1877),  5  Wh.  Dlf 
410. 

Interest  in  claim. — A  town  clerk  or  member  of  a  town  board  owning  a  newspape 
Is  precluded  by  this  section  from  publishing  therein  local  option  or  other  notice 
and  presenting  a  claim  therefor.    Rept.  of  Atty.  Qenl.  (1909)  927. 

Superintendent  of  highways  should  not  employ  his  own  team  or  hired  man  oi 
tbe  highway.    Rept.  of  Atty.  Oenl.  (1911)  374. 

Claim  against  a  town  barred  by  the  Statnte  ef  Limitations  cannot  be  revived  b 
the  town  board.  McOrory  v.  Cl^  of  New  York  (1899),  30  Misc.  56,  61  N.  Y.  Supi 
689. 

Interest  on  elalmi  against  a  town  does  not  begin  to  run  until  demand  upon  tb 
supervisor  for  payment.  Opinion  of  State  Comptroller  (1916),  8  State  Dept  Ret 
676. 

XUeage  and  ezpenies  Inearred  while  attending  meetings  of  the  town  hoard  an 
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board  of  bealtb  sbould  not  be  allowed  to  a  supervlBor  and  Juatlcea  of  tbe  peace. 
Rept  of  Attr,  Oenl.  (1911),  399;  Opinion  of  State  Comptroller  (1916),  8  State 
DepL   Rep.   575. 

Contraot  for  telepkone  lerrlce. — The  town  board  has  no  anthorlty  to  contract  for 
telephone  service  for  uae  of  the  Justlcea  of  the  peace  and  ctniBtables.  Rept.  of 
Attr-  Oenl.  (1911)   399. 

Ee-aadltin|f  rejected  clalmi. — If  bills  have  been  rejected  by  a  town  board  upon 
their  merits,  such  rejection  bars  a  re-audit  by  a  subaequent  board.  Oaterhoudt  t. 
Rlgner  (1886),  98  N.  Y.  222;  People  ex  rel.  Hyers  t.  Barnes  (18S9),  114  N.  Y.  317. 
20  N.  E.  609,  21  N.  E.  739.  A  town  board  cannot  be  required  to  audit  a  dolni  a 
second  Ume.  People  ex.  rel.  Peck  t.  Town  Board  of  Sallna  (1898),  27  App.  Dlv. 
476,  60  N.  Y.  Supp.  633. 

But  a  preaentatloo  of  a  claim  to  a  board  which  through  Inadvertence  la  so  in- 
lonnal  or  detective  as  to  Justify  Its  dlaallowance  for  that  reason.  Is  not  a  bar 
to  a  flubeequent  presentation  of  tbe  same  claim  in  proper  form.  People  ex  rel. 
AndniB  v.  Town  Auditors  <1S9S),  33  App.  Dlv.  277,  63  N.  Y.  Supp.  739. 

A  board  of  town  andltora  has  power  to  reconsider  ita  action  In  disallowing  a 
claim.  Matter  of  Weeks  (1904),  97  App.  Dlv.  131,  89  N.  Y.  Supp.  826,  aftd.  on  reai«. 
(ISOG),  106  App.  Dlv.  46.  94  N.  Y.  Supp.  468. 

Same  town  board  may  re-examine  an  aoeonnt  once  pasied  npon,  and  In  fact,  reject 
It,  or  reduce  the  amount  first  allowed.  It  la  the  final  action  of  the  board,  which 
conslBts  in  making  aod  signing  a  certificate,  that  termlnatea  their  right  to  recon- 
■Ider  and  re-examine  accounts.  People  v.  Stocking  (1866),  60  Barb.  673;  People 
ex  rel.  Smith  v.  Town  of  Delhi  (ISTS),  6  Hun  647. 

Certtfleate  of  andit — When  at  a  regular  meeting  the  town  board  unanimously 
pasees  and  signs  the  resolution  allowing  a  claim  of  the  town  clerk  for  services 
rendered,  the  resolution  Is  equivalent  to  the  certificate  required.  And  the  transmis- 
Blon  of  the  resolution  to  the  town  clerk's  office  as  part  of  the  record  of  the  pro- 
ceeding of  the  auditors,  open  to  public  inspection,  must  be  considered  as  tbe  filing 
of  the  certificate.  And  the  making  out  by  tbe  town  clerk,  aa  such,  of  a  certiScate 
of  the  claim  and  the  countersigning  by  all  the  town  auditors  of  such  certificate 
and  delivery  of  the  same  to  the  supervisor,  must  be  considered  as  the  giving  of  a 
duplicate  certificate  to  the  supervisor  as  required  by  law.  Central  Bank  v.  Shaw 
(1907).  121  App.  Dlv.  416.  106  N.  Y.  Supp.  94. 

Effect  of  oertUcate  of  andit. — The  certificate  of  town  auditors  allowing  an  ac- 
count, which  is  regular  on  Its  face  la  a  snfflcimt  authority  for  board  of  super- 
visors to  proceed  and  cause  the  amount  certified  to  be  levied  on  the  town.  If  such 
certificate  Is  In  due  form.  It  precludes  the  supervisors  from  Inquiring  as  to  the 
merits  of  the  particular  Items  allowed.  Such  a  certificate  is  sulBclent,  although 
it  does  not  appear  on  Its  face  that  the  board  met  at  the  proper  time  and  place. 
If  in  point  of  fact  their  meeting  was  regular  In  thoae  reapects.  People  ex  rel. 
Onderdonk  v.  Supervisors  of  Queens  (1841),  1  Milt  196;  McCrea  v.  Chahoon  (1889), 
64  Hun  677,  8  N.  Y.  Supp.  88. 

When  a  claim  against  the  town  has  been  audited  by  tbe  town  board  and  tbe 
amount  thereof  raised  by  levy  and  paid  to  tbe  supervisor,  the  supervisor  cannot 
refuse  payment  on  tbe  ground  that  he  believes  the  audit  was  too  large.  The 
audit  of  the  town  board  is  conclusive  unless  reversed  by  a  competent  trlbnnal. 
Hatter  of  MefTord  (1906),  113  App.  Dlv.  629,  99  N.  Y.  Supp.  400, 

Effect  of  audit  npon  action  against  town. — Where  a  town  board  audits  at  a 
reduced  amount  a  claim  against  the  town  tor  services  rendered  the  board  of  as- 
sessors by  an  attorney,  and  such  audit  is  confirmed  by  tbe  appellate  division  upon 
a  writ  of  certiorari,  an  action  cannot  thereafter  be  brought  upon  such  claim  in 
the  supreme  court.  Barber  v.  Town  of  New  Scotland  (1901),  64  App.  Dlv.  229,  71 
N.  Y.  Supp.  1062. 
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No  claim  can  be  enforced  against  a  town  unleBS  It  has  been  audited  bj  board  o1 
auditors.  People  ex  rel.  Myers  v.  Barnes  (1SS9),  111  N.  Y.  317,  20  N.  E.  609,  21 
N.  E.  739;  People  ex  rel.  Everett  v.  Supervisors  of  Ulst«r  (1883),  93  N.  Y.  397; 
Goodfrlend  t.  Town  of  Lyme  (1804),  90  App.  Dlv.  344,  86  N.  Y.  Snpp.  423. 

No  action  will  lie  upon  a  contract  against  a  town  until  the  claim  of  the  con 
tractors  tias  been  presented  to  the  town  board  and  action  talten  thereon  br  it 
Colby  Y.  Town  of  Day  (1902),  76  App.  Dlv.  211.  77  N.  Y.  Supp.  1022,  rerd.  (1904) 
177  N.  Y.  548,  69  N.  E.  367. 

Commissioner  of  hlghwaye  after  be  has  incurred  expense  In  the  defrase  of  t 
suit  cannot  compel  the  board  to  audit  his  claims  therefor.  People  ex  rel.  Vai 
Keuren  v.  Town  Auditors  (1878),  74  N.  Y,  310. 

CertUtoate  ef  rejection  of  claim. — The  provisions  of  this  section,  requiring  a  towi 
board  in  rejecting  a  claim  to  make  a  certificate  to  that  effect  signed  by  at  least  t 
majority  of  them,  and  to  file  the  same  in  the  olBce  of  the  town  clerk,  is  not  com 
plied  with  by  making  an  abstract  of  claims  presented  and  rejected  as  required  b] 
I  156,  post.  People  ex  rel.  Canton  Bridge  Co.  v.  Board  of  Auditors  of  Town  ol 
Horlcon  (1903),  89  App.  Dlv.  116,  85  N.  Y.  Supp.  1093. 

A  certificate  stating  that  an  account  is  wholly  rejected  must  be  made  and  fllec 
as  required  In  this  section.  The  fact  that  under  the  words  "amount  allowed,"  Ii 
the  abstract,  tbere  Is  Inserted  on  the  line  describing  the  claim  the  word  "disal 
lowed,"  does  not  constitute  a  compliance  with  the  section.  People  ex  rel.  Boyn 
T.  Page  (1905),  105  App.  Dlv.  213,  94  N.  Y.  Supp.  660. 

Compelling  audit  by  mandamvt. — Where  a  claim  presented  to  a  board  of  towi 
auditors  Is  rejected,  after  an  examination,  not  because  of  any  determination  aa  t< 
the  merits  thereof,  but  because  the  claimant  refused  to  appear  before  the  board 
or  to  offer  any  other  evidence  in  support  of  the  claim  than  the  statutory  affidavit 
the  action  of  the  town  board  Is  tantamount  to  a  refusal  to  audit  the  claim,  and  tht 
claimant  Is  entitled  to  a  writ  of  mandamus  compelling  audit.  People  ex  rel 
Rhodes  v.  Mole  (1903),  85  App.  Div.  33,  82  N.  Y.  Supp.  747. 

Where  a  town  board  rejects  a  claim  as  not  being  a  town  charge  and  refuses  U 
consider  it  on  Its  merits,  and  the  claimant  has  a  clear  legal  right  to  have  ii 
audited,  a  mandamus  will  lie  to  compel  the  board  to  perform  Its  duty.  Mattel 
of  Ryan  (1894),  6  Misc.  47S,  27,  N.  Y.  Supp.  169. 

Such  determination  cannot  be  reviewed  by  mandamus  unless  the  claim  is  on< 
existing  by  virtue  of  an  absolute  statutory  liability.  People  ez  rel.  Read  v.  Towi 
Auditors  <189B),  85  Hun  114,  32  N.  Y.  Supp.  668.  But  see  People  ex  rel.  Slatei 
V.  Smith  (1894),  83  Hun  432,  31  N.  Y.  Supp.  749. 

MandBiBuB  to  compel  iMuanee  of  oertllleate. — Where  a  town  hoard  falls  to  makf 
a  certificate  that  It  has  allowed  claims  in  part  and  rejected  them  In  part,  as  re 
quired  by  the  above  section,  a  writ  of  mandamus  will  Issue  to  compel  such  actloi 
by  the  board.  People  ex  rel.  Rlpp  v.  Town  Board  of  Lewie  (1899),  27  Misc.  469,  S! 
N.  Y.  Snpp.  248. 

A  person  who  has  presented  a  claim  against  a  town  tnard  which  has  been  al 
lowed  In  part.  Is  entitled  to  a  writ  of  mandamus  commanding  the  town  board  U 
cause  duplicate  certificates  of  audit  to  be  made  and  delivered.  People  ex  ral 
Remington  v.  Manning  (1899),  37  App.  Dlv.  141,  55  N.  Y.  Supp.  781. 

Bevlew  of  action  of  board. — ^Tbe  decisions  of  town  boards  in  rejecting  claims  oi 
items  of  claims,  or  reducing  the  total  amount  of  a  claim  are  conclusive  until 
modified  or  reversed  by  a  proceeding  In  another  court  by  certiorari.  People  ex  rel 
Myers  v.  Barnes  (1889),  114  N.  Y.  317,  20  N.  B.  609,  21  N.  E.  739. 

The  determination  of  a  town  board  will  not  be  overruled  by  the  court  unlese 
error  clearly  appears.  People  ex  rel.  Oppenhelmer  Pub.  Co.  t,  Pople  (1894),  81  Hun 
383,  30  N.  Y.  Supp.  878. 
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Audit  reviewable  bjr  certlonTl  onlr.— Tlie  bearing  by  a  board  at  town  auditors 
ol  a  claim  against  the  town,  the  ezamlnatlon  and  dlscuaslon  of  the  queetion  in- 
Tolred  and  the  rejection  of  the  claim  nimn  the  ETOund  of  its  lllegalltr,  conetltute 
tm  audit;  such  an  audit  la  a  giuui'l'udicUtl  determination  of  the  claim  and  is  re- 
viewable by  certiorari  only;  mandamus  will  not  lie  to  compel  the  board  to  re- 
euunlne  and  allow  the  claim.  People  ex  rel.  McCabe  \.  Matthlee  (1904),  179  N.  Y. 
242,  72  N.  B.  103,  affg.   (1904),  92  App.  Dlv.  16,  87.  N.  Y.  Snpp.  198. 

Where  the  board  has  acted  as  the  statute  directs.  Its  determination  can  only  be 
reviewed  by  certiorari.  People  ei  rel.  Hamm  v.  Town  Auditors  (1899),  43  App. 
DlT.  22,  69  N.  Y.  Supp.  615.  citing  People  ex  rel.  Covers  v.  New  Rochelle  (1897),  17* 
App.  DlT.  603,  45  N.  V.  Supp.  836. 

Certiorari  will  Issue  to  review  action  of  board  In  refusing  to  allow  the  full  amount 
of  a  claim.  People  ex  rel.  Qroton  Bridge  Co.  v.  Town  Board  of  Campbell  (1S95), 
92  Hun  685,  36  N.  Y.  Supp.  1062. 

A  board  of  town  auditors  which  audited  a  claim  on  a  certain  day  reconsidered 
Bucti  action  and  reaudlted  the  claim,  although  a  writ  ot  certiorari  to  review  the 
original  audit  had  been  Issued  prior  to  the  reconsideration.  Such  a  writ  doee  not 
bring  up  for  review  the  reaudit  of  the  claim,  but  tbe  fact  that  the  original  audit 
was  reconsidered  may  be  considered  by  the  court  on  the  return  ot  tbe  writ.  Mat- 
ter of  Weeks  (1906),  106  App.  Dlv.  45,  94  N.  ¥.  Supp.  468. 

Where  a  board  of  town  auditors  audited  and  allowed  certain  claims  for  work 
done  upon  a  town  highway  under  the  direction  o(  the  supervisor  of  the  town,  and 
without  authority  ot  the  highway  commissioner,  certiorari  will  not  He  at  the  In- 
stance ot  tbe  highway  commissioner  either  Individually  as  a  taxpayer,  or  as  such 
omcer,  to  review  auch  action.  His  proper  remedy  as  a  taxpayer  la  under  |  51  of 
the  General  Municipal  Law.  Such  writ  should  alao  be  dismissed  upon  the  ground 
that  the  claims  allowed  by  the  town  auditors  had  passed  beyond  their  Jurisdiction 
Into  that  ot  the  board  of  supervisors,  wblch  board  was  not  belore  tbe  court. 
People  ei  rel.  Cole  v.  Crosa  (1903),  87  App.  Dlv.  66,  83  N.  Y.  Supp.  1083. 

A  town  board  will  be  required  to  audit  the  claims  of  a  supervlaor  for  his  statutory 
percentage  on  moneys  paid  out,  where  he  alleges  In  hfe  petition  for  a  writ  ot  cer- 
tiorari that  he  has  paid  the  amounts  upon  wblch  percentages  ore  claimed,  where 
tbe  return,  while  not  specifically  denying  that  the  payments  were  made,  merely 
allegee  tbat  the  supervisor  made  fraudulent  charges  against  the  town,  that  he 
converted  money  to  his  own  use  ,  that  he  did  not  keep  accurat«  and  honest  accounts, 
etc.,  and  sets  out  specific  Instances  ot  dereliction.  This  because,  although  such 
charges  may  tumlsh  ground  tor  removing  the  eupeirlsor  from  office,  or  may  be  a 
basis  lor  a  civil  or  criminal  action  against  bim,  he  la  entitled  to  his  day  In  court. 
The  town  board  has  no  power  to  pass  upon  his  guilt  or  Innocence,  but  must  award 
blm  the  emolumenta  legally  affixed  to  his  office.  People  ex  rel.  Acheeon  v.  Bullard 
(1911),  146  App.  Dlv.  282,  130  N.  Y.  Supp.  974. 

Certiorari  may  be  issued  after  tour  months,  notwithstanding  tbe  provisions  ot 
I  !125  of  the  Code,  where  the  action  ot  a  town  board  upon  a  claim  was  sought 
to  be  reviewed  by  mandamus,  and  the  determination  made  was  not  upon  the 
merits.  People  ex  rel.  McCabe  v.  Snedeker  <190B),  106  App.  Dlv.  89,  94  N.  Y.  Snpp. 
31!,  aftd.    (1905),  182  N.  Y.   558,  75  N.  B.   1133. 

The  audit  by  a  town  board  of  the  salary  ot  a  health  officer  la  Itself  a  recognition 
that  he  holds  such  offlce.  and  when  the  salary  of  such  olBcer  has,  by  statutory  author- 
ity, been  fixed  at  $100  by  tbe  board  of  health,  and  the  town  board  has  audited  tbe 
Banie  at  f25,  such  audit  will  be  annulled  on  certiorari  and  the  claim  remitted  to 
the  board  with  Instructions  to  audit  the  same  at  1100.  Refusal  to  audit  such 
balance  la  subject  to  review  on  certiorari,  although  the  audit  baa  been  passed  on 
the  board  ot  supervisors.    People  ex  rel.  Leitner  v.  Slpple   (1905),  109  App. 
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Under  a  writ  ol  certiorari  the  court  maj  not  rerlew  any  procmdlngs  wtalob 
took  plac«  subsequent  to  tbe  Isaue  and  service  of  the  writ.  Hatter  of  We^s 
(1904),  97  App.  DiT.  131,  89  N.  Y.  Supp.  826,  afld.  on  reai«.  (1905),  106  App.  DlY. 
46,  94  N.  Y.  Supp.  4GS. 

A  writ  of  certiorari  mnrt  be  obtained  before  the  abitraot  ot  aooounta  hat  been 
delivered  to  the  board  of  inpervUore,  as  that  Is  tbe  last  ac(  of  the  board  of  as- 
dltora.  People  ex  rel.  Cochrane  v.  Town  Auditors  (1S93),  74  Hun  83,  26  N.  Y. 
Supp.  122. 

A  writ  of  certiorari  to  review  the  action  ot  a  board  of  town  auditors  In  rejecting 
a  claim,  Issued  after  tbe  board  has  completed  Its  audit,  and  filed  Its  certificate 
and  abstracts  with  tbe  supervisor  of  the  town,  and  adjourned  <!»«  He,  1b  Ineffectual. 
The  remedy  ot  the  relator  Is  to  present  the  claim  tor  audit  to  the  Incoming  town 
board.  If  It  was  not  disposed  ot  on  the  merits  hy  the  former  town  board,  or  by  an 
action  thereon  under  section  11  of  the  Town  Law.  People  ez  rel.  Jonas  v.  Board  of 
Town  Auditors,  Town  of  Hempstead  (1900),  48  App.  Dlv.  4,  63  N.  Y.  Supp.  114. 

Eetnm  to  eertlorsrl  to  review  determination  of  town  board  made  by  naJorltT 
of  board  li  eonolulve  upon  appellate  division;  separate  retnm  made  by  one  member 
of  board  cannot  be  oonildered. — Where  It  appears  from  the  papers  and  proceedlngti 
upon  a  writ  of  certiorari.  Issued  to  review  the  determination  of  a  town  board  In 
disallowing  a  claim  presented  thereto,  that  the  only  matter  In  issue  was  tbe  employ- 
ment ot  the  relator  by  the  town  hoard  of  health  to  render  services  as  a  physician 
to  certain  smallpox  patients  during  a  certain  period,  and  the  return  made  by  a 
majority  ot  the  town  board  specifically  denies  such  employment  and  distinctly 
traverses  every  allegation  ot  the  relator's  petition  In  that  behalf,  such  return  is  con- 
clusive upon  the  Appellate  Division  and  the  writ  should  be  dismissed,  notwithstand- 
ing one  of  the  town  board  made  a  separate  return  corroborating  the  petitioner, 
since  tbere  can  be  but  one  return  to  a  writ  of  certiorari,  unless  a  second  is  di- 
rected or  permitted  by  the  court  because  the  first  Is  defective  or  Insufficient  In 
form;  and  where  a  writ  of  certiorari  Is  Issued  to  review  tbe  determination  of  a 
board  or  body  composed  of  two  or  more  persons  the  return  must  be  made  In  the 
name  of  the  board  or  body  and  may  be  executed  by  a  majority  of  tbe  membeiv 
thereof;  the  return  of  the  majority  of  the  members  is,  therefore,  the  only  return 
which  the  Appellate  Division  has  the  right  to  consider,  and  the  separata  retam 
should  be  disregarded.  People  ex  rel.  Lester  v.  Bno  (1903),  ITG  N.  Y.  G13,  Si 
N.  E.  86S. 

Clerk  of  a  board  of  supervisor!  ha*  no  authority  to  draw  and  s^  orders  on  super- 
visors  for  payment  of  town  ehargei  upon  the  audit  of  the  town  board  of  auditors 
OpiDlon  of  State  (Comptroller  (1916),  10  State  Dept.  Rep.  625. 

Section  cited. — Bra«g  v.  Town  of  Victor  (1903),  84  App.  Dlv.  83,  82  N.  Y.  Supp 
212;  People  v.  Lein  (1912),  152  App.  Dlv.  376,  383,  136  N.  Y.  Supp.  995,  affd.  (1912) 
207  N.  Y.  667,  100  N.  E.  1132. 

§  134.  Diipoiitioii  of  ezoiie  moneys  by  town  board. — All  excise  money: 
Bhall  be  disposed  of  in  accordance  with  the  provisions  of  section  ten  of  th( 
liquor  tax  law.     {Amended  by  L.  1915,  ck.  254.) 

Source. — Former  Town  L.  (L.  1890,  ch.  669)  |  181. 

Excise  moneys  belong  to  general  fund  of  the  town.  Rept.  of  Atty.  Oenl.  (1896) 
112. 

§  13S.  Lease  of  building  by  town  board  for  joiticei  of  the  peace. — Thi 
town  boards  of  any  town  in  a  eotmty  adjoining  or  containing  a  city  of  th( 
first  or  second  class  may  from  time  to  time  lease  buildings  or  parts  oj 
buildings  in  any  portion  of  said  town  for  the  use  of  justices  of  tbe  peaa 
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of  said  town  to  hold  court  therein.     There  shall  not  be  leased  for  the  pur- 
poses set  forth  in  this  section  more  than  one  building  for  each  justice  of 
the  peace  in  said  town. 
Sonroe.— L.  1900,  ch.  234.  f|  1,  2,  as  amended  by  L.  1901,  ch.  25fi. 

§  136.  Appropriation  by  town  board  for  Memorial  day. — It  shall  be  law- 
fnl  for  the  town  boards  of  any  town  in  this  state  at  any  regular  or  special 
meeting  to  vote  any  sum  of  money  not  exceeding  fifty  dollars  in  any  year, 
or  in  towns  of  over  five  thousand  inhabitants  according  to  the  last  pre- 
ceding state  enumeration,  in  which  are  maintained  two  or  more  posts  of 
the  Qrand  Army  of  the  Republic,  a  sum  not  exceeding  one  hundred  dol- 
lars in  any  year,  for  the  purpose  of  defraying  the  expenses  of  the  proper 
observance  of  Memorial  or  Decoration  day,  which  amount  shall  be  assessed, 
levied  and  collected  in  the  same  manner  as  other  expenses  of  said  town  are 
assessed,  levied  and  collected  and  shall  be  paid  to  the  supervisor  of  such 
town  and  be  disbursed  by  him  in  such  manner  as  the  town  board  of  such 
town  may  direct  upon  vouchers  properly  receipted  and  audited  by  the 
town  board  of  such  town ;  except  that  in  any  town  in  which  there  may  be 
a  poet  of  the  Qrand  Army  of  the  Republic,  such  post  may  direct  the  man- 
ner and  extent  of  such  observance  and  the  supervisors  shall  pay  the  ex- 
pense thereof  upon  the  order  or  orders  of  the  commander  or  quartermas- 
ter of  such  post,  which  orders  shall  be  bis  vouchers  for  such  payment,  and 
in  ease  there  may  be  two  or  more  posts  of  the  Grand  Army  of  the  Repub- 
lic in  any  such  town,  the  commanders  and  quartermasters  of  such  posts, 
by  concurrent  action,  shall  direct  the  supervisor  of  such  town  what  pro- 
portion of  such  money  so  raised  shall  be  expended  by  each  of  such  posts, 
which  proportion  shall  be  paid  by  such  supervisor  upon  the  order  or 
orders  of  the  conunander  and  quartermaster  of  each  of  such  posts.  In 
case  there  is  a  post  in  a  town  adjoining  a  town  in  which  no  post  is  lo- 
cated, whose  membership  includes  at  least  three  residents  of  such  town 
having  no  post,  the  post  shall  appoint  a  committee  of  not  leas  than  three 
of  its  members  who  are  residents  of  the  sud  adjoining  town  in  which  the 
post  is  not  located,  and  the  supervisor  of  said  town  shall  pay  the  expenses 
of  observance  of  Memorial  or  Decoration  day  upon  the  order  or  orders 
of  said  committee  or  a  majority  thereof,  which  orders  shall  be  his  vouchers 
for  such  payment. 

Sonne. — L.  ISSO,  cb.  223,  t  1.  as  amended  by  L.  1S9S,  cb.  36;  L.  1899,  cb.  679; 
L.  1901,  cb.  87,  I  2,  aa  added  by  L.  1895,  cb.  4S5. 

%  136-a.  Additional  appropriations  for  Hemorial  day  npon  the  adoption 
of  a  propoiitiOB  therefor. — Upon  the  adoption  of  a  proposition  therefor,  by 
the  qualified  electors  of  the  town  entitled  to  vote  thereon,  as  hereinafter 
provided,  the  town  board  of  any  town  may  appropriate  from  town  funds  a 
smn  not  exceeding  the  amount  which  it  is  authorized  by  the  provisions  of 
this  section  to  raise  by  tax  for  the  purpose  of  defraying  the  expenses  of 
the  proper  observance  of  Memorial  or  Decoration  day,  in  addition  to  any 
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moneys  which  such  town  board  is  authorised  to  provide  for  by  section  one 
hundred  and  thirty-six  of  this  chapter.  A  proposition  directing  the  appro- 
priation of  town  moneys  for  the  additional  expenses  of  the  proper  observ- 
ance of  Memorial  or  Decoration  day,  under  the  provisions  of  this  section 
may  be  submitted  to  the  electx]rs  of  the  town  qnalified  to  vote  thereon  at  a 
biennial  or  special  town  meeting  in  the  manner  provided  in  this  chapter 
for  the  submission  of  propositions  for  raising  or  appropriating  money,  ex- 
cept that  no  such  proposition  sball  be  submitted  unless  at  least  ten  per- 
centum  of  the  qualified  voters  of  the  town  unite  in  a  written  application 
therefor  addressed  to  the  town  clerk.  Such  proposition  shall  be  deemed 
adopted  if  it  receive  the  affirmative  vote  of  a  majority  of  the  qualified 
electors  voting  thereon.  Moneys  appropriated  for  the  purposes  of  this 
section  shall  be  raised  by  taxation  in  the  same  manner  as  other  town  ex- 
penses, but  shall  not  exceed  in  any  one  year  a  sum  equal  to  twenty-five 
hundredths  of  a  mill  on  each  dollar  of  the  assessed  valuation  of  property 
in  the  town  according  to  the  assessment-roll  last  preceding  the  date  of 
submission  of  the  proposition.  A  proposition  adopted  as  aforesaid  shall 
continue  in  force  until  rescinded  by  a  proposition  submitted  and  adopted 
in  like  manner,  but  not  more  than  one  such  proposition  either  directing 
the  appropriation  or  rescinding  a  former  proposition  shall  be  adopted  in 
any  one  year.  Moneys  appropriated  under  the  provisions  of  this  section 
shall  be  kept  separate  and  apart  from  those  provided  for  in  section  one 
hundred  and  thirty-six  of  this  chapter  and  shall  be  expended  under  the 
direction  of  the  town  board.  (Added  by  L.  1912,  ch.  185,  and  amended 
by  L.  1915,  ck.  412.) 

§  137.  Appropriation  by  town  boardi  in  Livingaton,  Oneida,  Orleans, 
Wayne  and  Oreene  counties  for  rooms  for  poita. — It  sball  be  lawful  for  the 
town  board  of  any  town  in  the  counties  of  Livingston,  Orleans  or  Greene 
at  any  regular  or  special  meeting  to  vote  a  sum  of  money  not  exceeding  one 
hundred  dollars  in  any  year,  and  for  the  town  board  of  any  town  in  the 
counties  of  Oneida  or  Wayne  at  a  regular  or  special  meeting  to  vote  a 
sum  of  money  not  exceeding  two  hundred  dollars  in  any  year,  for  the 
purpose  of  assisting  in  defraying  the  rental  of  rooms  for  the  holding  of 
meetings  of  any  post  of  the  Grand  Army  of  the  Republic,  located  in  such 
town.  In  case  there  is  a  post  in  a  town  adjoining  a  town  in  which 
no  post  is  located,  whose  membership  includes  at  least  ten  residents  of 
such  town  having  no  post,  it  shall  be  lawful  for  the  town  board  of  such 
town  having  no  post,  at  any  regular  or  special  meeting,  to  vote  any 
sum  of  money,  not  exceeding  fifty  dollars  in  any  year,  for  the  purpose  of 
assisting  in  defraying  the  rental  of  rooms  in  such  adjoining  town,  for  the 
holding  of  meetings  of  a  post  of  the  Grand  Army  of  the  Republic.  All 
moneys  hereby  authorized  shall  be  assessed,  levied  and  collected  the  same 
as  other  town  expenses  and  shall  be  paid  to  the  quartermaster  of  such 
post  by  the  supervisor,  on  proof  to  such  supervisor  that  the  post  is  not 
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receiving  niider  the  provisioDs  of  this  article  from  a  town  or  towns  more 
than  the  actual  rental  of  such  rooms.     (Amended  by  L.  1911,  ch.  465,  L. 
1914,  eh.  156,  L.  1915,  eh.  413  and  L.  1917,  ch.  339,  in  effect  May  3,  1917.) 
■ooroe.— L.  ISflO.  cb.  223.  |  3,  oa  added  by  L.  1906,  cb.  492,  |  1. 

§  138.    Power  of  town  board  to  borrow  money  after  appropriation  voted. 
— Whenever  a  town  meeting  shall  vote  a  special  appropriation  of  money 
in  the  sum  of  five  hundred  dollars  or  more,  or  an  appropriation  for  high- 
way purposes  or  for  the  support  of  the  poor  during  the  current  year,  to 
be  levied  upon  the  taxable  property  of  the  town,  the  town  board  shall 
have  power  to  borrow  the  sum  so  appropriated  upon  the  faith  and  credit 
of  the  town,  and  to  issue  therefor  a  certificate  or  certificates  of  indebted- 
ness, bearing  interest  and  payable  at  such  date  or  dates  as  may  be  fixed 
by  said  board,  and  the  proceeds  of  such  loan  shall  be  placed  to  the  credit 
of  the  public  officers  charged  by  law  with  the  expenditure  of  said  moneys. 
A  statement  of  the  amount  maturing  on  such  certificate  of  indebtedness 
shall  be  certified  by  the  town  board  at  its  second  meeting  and  delivered  to 
the  supervisor  of  the  town,  to  be  by  him  presented  to  the  board  of  super- 
Tisars  of  his  county  at  its  annual  meeting,  and  the  said  board  of  super- 
visors shall  cause  the  amount  specified  in  such  certified  statement  to  be 
levied  and  raised  upon  the  taxable  property  of  the  town  in  the  same  man- 
ner as  they  are  directed  to  levy  and  raise  other  town  charges. 
Source.— Former  Town  L.    (L.  1890,  ch.  669)   |  184,  aa  added  by  I*  1897,  ch. 
«.  snended  by  L.  18B8,  cb.  638;  L.  1899,  cb.  314. 
'^erenoei. — Votes  to  expend  over  five  hundred  dollars  must  be  by  ballot.  Town 
La'v,  I  gY.     Boards  of  Bupervtsore  may  authorize  towns  to  borrow  money.  County 
^^'    i    IS,  subd.  6.    Borrowing  money  for  construction  or  repair  of  highways. 
|>iEl)wa.y  Law.  I  97.    Resolution  authorizing  Ueue  of  bonds.  General  Municipal 
^*-  S    G.     Issuance  of  bonds  by  municipalities,  generally.  Id,  It  3-12.    Limitation 
'nd«btedness  of  towns.  County  Lew.  |  13.    Boards  of  supervlaorH  may  legalize 
*"■  *>t  town  meetings.  County  Law,  |  16. 

'    ISS-B.    Power  of  town  board  to  borrow  money  for  expenses  in  the  sup- 
?'*"«ioB  of  forest  Area  and  for  other  emergencies. — If  at  the  time  any  serv- 
7^  «*-e  rendered  for  the  town  or  expenses  incurred  in  the  suppression  of 
*"^st    fires  or  in  connection   with  the  performance  of  any   other  duty 
Posed  by  statute  upon  the  town,  and  requiring  immediate  action,  there 
**o   town  ftmds  available  for  the  pajTnent  therefor,  or  such  funds  be 
r^^^cient  therefor,  or  the  application  thereof  to  such  purposes  would, 
'^e  opinion  of  the  town  board,  unduly  deplete  the  funds  applicable  to 
,  ^  Payment  of  other  town  expenses  and  charges,  the  town  board  may 
^S^tO'w  on  the  faith  and  credit  of  the  town  a  sum  sufficient  to  pay  such 
iAfis  or  expenses.     The  amount  to  be  borrowed  shall  be  determined  by 
ye  tovra  board  by  a  resolution  and  shall  be  based  either  upon  the  ag- 
nate of  claims,  charges  and  demands  previously  audited  at  a  regular 
pr  special  meeting,  or  upon  an  estimate  of  the  probable  amount  needed,  to 
be  filed  with  the  town  clerk  and  subscribed  by  a  majority  of  members  of 
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the  town  board.  If  the  amount  to  be  borrowed  does  not  exceed  one  thot 
sand  dollars,  a  certificate  or  certifieates  of  indebtedness  shall  be  issued  i 
the  manner  prescribed  by  section  one  hundred  and  thirty-eight  of  thi 
chapter,  and  the  amounts  maturing  thereon  certified  to  the  superriso 
from  time  to  time  as  provided  in  section  one  hundred  and  thirty-ei^t  fo 
the  purpose  of  including  the  amount  thereof  maturing  in  the  sums  to  h 
raised  by  taxation  at  the  ensuing  tax  levy.  If  the  amount  to  be  borrowei 
equals  or  exceeds  one  thousand  dollars,  the  same  shall  be  borrowed  upoi 
bonds  of  the  town  in  the  same  manner  as  provided  by  law  for  borrowinj 
money  to  pay  judgments.  Moneys  may  be  provided  under  this  aecUon  fo 
more  than  one  lawful  purpose  by  a  single  issue  of  such  town  certificate 
or  bonds,  but  the  proceeds  shall  be  divided  into  separate  funds,  each  fo 
a  separate  purpose,  and  each  such  purpose  shall  he  set  forth  in  the  resolu 
tion  authorizing  the  borrowing  of  such  money.  {Added  by  L.  1913,  ch 
571.) 

Kefeieiicei. — See  aotee  to  precedloK  aectlon.  Forest  lira  prerentlon;  Are  dii 
trlcts  and  patrols;  duties  o(  supervlaor,  Conaervatlon  I«w,  f|  52-64. 

§  13d.  Power  of  town  hoard  to  borrow  mosey  to  pay  judgment!.— 
Whenever  a  final  judgment  recovered  against  a  town  exceeds  one  thonsant 
dollars,  the  town  board  of  such  town  may  borrow  the  sum  necessary  t 
pay  such  judgment  by  the  issue  of  bonds  to  be  signed  by  the  supervise: 
and  attested  by  the  town  clerk.  Such  bonds  shall  become  due  withii 
twenty  years  from  the  date  of  issue,  and  unless  the  whole  amount  of  th< 
indebtedness  represented  thereby  is  to  be  paid  within  five  years  fron 
their  date,  they  shall  be  so  issued  as  to  provide  for  the  payment  of  thi 
indebtedness  in  equal  annual  instalments,  the  first  of  which  shall  be  pay 
able  not  more  than  five  years  from  their  date.  They  shall  bear  interes 
at  a  rate  not  exceeding  five  per  centum  per  annum,  and  shall  be  sold  fo: 
not  less  than  their  par  value.  They  shall  be  sold  on  sealed  proposals  oi 
at  public  auction,  upon  notice  published  in  a  paper  printed  in  the  town 
if  any,  and  also  in  such  other  papers  as  may  be  designated  by  the  towi 
board,  and  posted  in  at  least  five  public  places  in  the  town,  at  least  tet 
days  before  the  sale,  to  the  person  who  will  take  them  at  the  lowest  rati 
of  interest.  Such  bonds  shall  be  consecutively  numbered  from  one  U 
the  h^heet  number  issued,  and  the  town  clerk  shall  keep  a  record  of  thi 
number  of  each  bond,  its  date,  amount,  rate  of  interest,  when  and  when 
payable,  and  the  purchaser  thereof  or  the  person  to  whom  they  are  issued 
Sonroe.— Former  Town  L.  (L.  1890,  ch.  569)  f  189,  as  added  by  L.  1899,  ch.  B7 
R«ferenee. — Issuance  of  bonds  by  mitnlclpalltleB,  Eonerallr,  General  Municipal 
Law,  II  3-12.  Actions  against  towns,  j|  10,  11,  ante.  Execution  not  to  lanu 
agaiiut  officer  of  town  sued  In  bis  offlclal  capacity,  Code  Civ.  Pro.  f  1931. 

§  140.  Appropriation  by  town  hoard  for  shade  tree  fund. — A  town  boarc 
of  a  town  in  which  a  tree  warden  is  appointed  may,  by  resolution,  appro' 
priate  annually  not  exceeding  two  hundred  dollars,  to  be  known  as  tb( 
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de  tree  fund,  and  which  shall  be  used  and  expended  by  the  tree  warden 
the  setting  out  and  preservation  of  shade  trees  along  the  highways  in 
h  town. 

)ar«e.— Former  Town  L.  (U  1890,  ch.  569)  f  45,  M  added  by  L.  190E,  eh.  602. 
eferenoe. — See  references  under  Town  Law,  |  120. 

141.  Power  of  town  board,  in  certain  towns,  to  borrow  money  for  the 
poie  of  paying  chafes,  olaimi  or  demands  ^^aiiut  the  town. — ^Whenever 
own  board  or  board  of  town  auditors  of  any  town,  having  a  popula- 

I  of  four  thousand  and  upwards,  shall  have  audited  any  account,  and 

II  have  allowed  in  whole  or  in  part  any  charge,  claim  or  demand  agiunst 
fa  town,  and  shall  have  made  and  filed  a  certificate  to  that  effect  in  the 
EC  of  the  town  clerk,  and  such  account  shall  thereby  have  become  a  legal 
igation  and  charge  against  such  town,  the  town  board,  in  anticipation  of 

taxes  for  the  current  fiscal  year,  shall  have  power  to  borrow  upon  the 
th  and  credit  of  the  town  a  sum  of  money  sufficient  to  pay  the  aggregate 
ount  of  the  accounts  so  audited  and  allowed  at  any  one  of  the  regular 
etlngs  held  for  that  purpose,  by  issuing  a  temporary  certificate  or  tem- 
-ary  certificates  of  indebtedness  therefor,  bearing  interest  and  payable  at 
ih  date  or  dates  as  may  be  fixed  by  such  town  board,  but  not  for  a 
ger  period  than  sixteen  months;  and  the  proceeds  of  such  loan  shall  be 
ced  to  the  credit  of  the  public  officers  chained  by  law  with  the  payment 
town  claims.  (Added  by  L.  1912,  ch.  258,  and  amended  by  L.  1916, 
81.) 

:  142.  Town  physician. — The  town  board  of  any  town  containing  a  vil- 
9  or  hamlet  in  which  there  is  not  a  practicing  physician  residing  within 
boundaries  or  within  a  radius  of  eight  miles  thereof,  may,  at  a  special 
iting  called  for  that  purpose,  establish  the  office  of  town  physician  and 
the  salary  of  such  physician  at  not  more  than  one  thousand  dollars 
annum,  and  appoint  to  the  office  so  created  a  duly  qualified  physician 
)n  condition  that  he  shall  reside  in  such  Tillage  or  hamlet.  The  eom- 
isation  of  such  town  physician  shall  be  a  town  charge  and  the  sum 
essary  to  pay  the  same  shall  be  levied,  collected  and  paid  at  the  time  and 
the  manner  that  other  charges  against  the  town  are  levied,  collected 
I  paid.  It  shall  be  the  duty  of  a  town  physician  so  appointed  to  render 
m  poor  persons  within  the  town  medical  relief  and  attendance  when  re- 
sted so  to  do  by  the  superintendent  of  the  poor  of  the  county  in  which 
:  town  is  situated,  or  the  supervisor  of  the  town  or  an  overseer  of  the 
)r  of  the  town.  If  such  town  physician  is  also  a  local  health  officer  he 
ill  receive  in  addition  the  compensation  of  such  officer  as  provided  by 
!.    (Added  by  L.  1916,  ch.  413.) 

kfercnoe*. — Relief  of  poor  persona  who  are  aick  or  otherwise  disabled,  Poor  Law, 
13.  R«llef  of  poor  generally,  Id.  ||  20,  24.  Treatment  of  poor  persons  In  hos- 
s).  Id.  I  30. 
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ARTICLE  VI-A. 
(Article  added  by  L.  1916,  ch.  396.) 

IKOTISIOHS  APPLICABLE   TO   CEETAUT  TOWITS  WHICK  KAT  ELECT  TO  C0> 

TTRDEa  THE  PEOTISIOHS  OF  THIS  AETICLE. 
Section  142.    Application. 

143.  ReBolution  of  town  board. 

144.  Fiscal  rear,  departmental  estimates. 
14G.    Annual  estimate. 

146.  Public  hearing. 

147.  Annual  appropriations. 

148.  Tax  budget. 

149.  Temporary  loans. 

149-a.  Contracts  and  expenditures  prohibited. 

149-b.  Penalties  for  violation  of  preceding  aection. 

149-c.  Duties  of  superrlflor. 

I49-d.  Claims  against  town. 

149-e.  Saving  clause. 

§  142.     Application. — This  article  shall  apply  to  any  town  having  mo 
than  five  thousand  inhabitants  in  wbieh  the  assessed  valuation  of  taxab 
property  exceeds  five  million  dollars  and  which  by  resolution  of  the  to« 
board,  hereafter  adopted,  shall  elect  to  make  its  provisions  applicable 
such  town.     (Added  by  L.  1916,  ck.  396.) 

§  143.  Kesolntion  of  town  board. — The  town  board  of  any  such  to-v 
at  a  special  meeting  called  for  that  purpose  by  any  of  its  members  upon 
least  ten  days'  written  notice  of  the  time  and  place  of  holding  the  meetii 
and  the  purpose  or  object  thereof  served  personally  upon  the  other  mei 
bers  of  the  board,  may,  by  an  affirmative  vote  of  two-thirds  of  all  the  mei 
bers  of  the  board,  elect  to  make  this  article  applicable  to  such  town.  The: 
shall  be  filed  with  the  town  clerk  and  incorporated  in  the  minutes  of  mee 
ings  of  the  town  board  a  copy  of  such  notice,  with  proof  of  service  thereo 
upon  each  member  of  the  board,  and  a  copy  of  the  resolution  of  the  boai 
showing  the  names  of  each  member  of  the  board  present  and  voting,  t1 
number  of  votes  cast  for  and  against  the  resolution  and  the  names  of  tl 
members  voting  for  and  against  it. 

Upon  the  adoption  of  such  resolution,  the  town  clerk  shall  immediate! 
make  and  certify  copies  of  the  resolution  and  of  the  record  of  its  ado; 
tion  and  file  the  same  as  follows:  One  copy  in  the  office  of  the  count 
clerk  of  the  county  in  which  the  town  is  situated;  one  copy  with  the  elei 
of  the  board  of  supervisors  of  the  county  in  which  the  town  is  situate' 
which  copy  shall  be  reported  by  said  clerk  to  the  board  of  supervisors  ai 
published  in  its  proceedings;  and  one  copy  in  the  office  of  the  state  com] 
troUer.     {Added  by  L.  1916,  eh.  396.) 

§  144.  Fiscal  year;  departmental  estimates. — The  fiscal  year  of  each  suf 
town  shall  hereafter  commence  and  end  on  the  days  which  may  be  now  < 
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ifter  prescribed  by  law  for  such  town.  All  officers,  boards  and  com- 
oaers  of  such  town  shall  annually,  at  least  forty  days  and  not  jnore 
sixty  days  immediately  preceding  the  date  of  the  meeting  of  the  board 
pervisors  at  which  taxes  are  levied  in  the  county  in  which  the  town 
uated,  make  and  file  with  the  town  clerk  of  the  town  estimates  in 
ag  of  the  amount  of  expenditures  for  the  next  fiscal  year  in  their 
ctive  offices,  bureaus  and  departments,  including  a  statement  of  their 
ies  and  the  salaries  of  all  their  subordinates,  which  estimates  the  town 
shall  lay  before  the  town  board  at  a  meeting  called  for  that  purpose  by 
lot  less  than  twenty-five  and  not  more  than  forty  days  preceding  the 
of  such  meeting  of  the  board  of  supervisors  in  the  county.  The  town 
shall  enter  all  such  estimates  in  the  minutes  of  the  proceedii^s  of  the 
board.     (Added  by  L.  1916,  eh.  396.) 

,45.  Anuna]  eitimatea. — The  town  board  of  the  town  shall,  at  least  ten 
lot  more  than  forty  days  prior  to  the  date  of  the  meeting  of  the  board 
pervisors  at  which  taxes  are  levied  in  the  county  in  which  the  t«wn 
tated,  make  an  itemized  statement  in  writing  of  the  estimated  revenues 
xpenditures  of  the  town  for  the  fiscal  year  for  which  estimates  were 
with  the  town  clerk,  which  shall  be  known  as  its  annual  estimate, 
stimate  of  revenues  shall  contain  an  estimate  of  the  probable  reve- 
irhich  in  the  judgment  of  the  town  board  will  be  received  by  the  town 
g  the  fiscal  year,  except  from  general  taxes,  less  the  amount  required 
deposited  to  the  credit  of  the  sinking  fund,  if  any;  a  statement  of  the 
nt  of  the  sinking  fund  which  in  the  judgment  of  the  town  board  is 
ible  and  should  be  applied  to  pay  the  principal  of  any  bonded  in- 
Jness  of  the  town  falling  due  during  the  said  fiscal  year ;  and  a  state- 
of  all  unexpended  balances  or  estimated  unexpended  balances  of  the 
)us  or  current  fiscal  year  remaining  to  the  credit  of  the  town  or  of 
iffice,  board  or  department  thereof.  The  estimate  of  expenditures 
contain  an  estimate  of  the  several  amounts  of  money  which  the  town 
deems  necessary  to  provide  for  the  expenses  of  conducting  the  busi- 
)f  the  town  in  each  board,  department  and  office  thereof,  separately 
,  and  for  other  purposes  contemplated  by  this  chapter  and  other- 
ly  law  for  the  said  fiscal  year ;  to  pay  the  principal  and  interest  of  any 
d  or  other  indebtedness  of  the  town  falling  due  during  the  said  fiscal 
and  the  amount  of  any  judgment  recovered  against  the  town  and  pay- 
luring  the  said  fiscal  year.  And  there  shall  be  included  in  the  first 
il  estimate  compiled  after  the  provisions  of  this  article  shall  be  made 
lable  to  a  town,  a  sum  or  sums  sufficient  to  pay  all  accounts,  claims 
emands  against  the  town  audited  by  the  town  board  or  board  of  town 
jrs  or  otherwise  payable  by  the  town  for  the  fiscal  year  in  which 
resolution  is  adopted.  After  said  annual  estimate  shall  have  been 
eted,  it  shall  be  entered  in  full  upon  the  minutes  of  the  town  board. 
ed  by  L.  1916,  ch.  396.) 
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§  146.  Fablic  hearing. — Immediately  after  the  anDual  estimate  has  been 
completed,  the  town  board  shall  give  notice  of  a  public  hearing  at  which 
any  person  favoring  or  objecting  to  said  estimate  or  any  part  or  item  there- 
of will  be  heard.  Such  hearing  shall  be  given  upon  ten  days'  notice.  The 
notice  shall  specify  the  tJme  and  place  where  the  hearing  is  to  be  held  and 
the  purpose  thereof  and  it  shall  be  stated  therein  that  the  annual  esti- 
mate has  been  compiled  by  the  town  board  and  is  on  file  in  the  office  of 
the  town  clerk  where  any  person  interested  therein  may  examine  the 
same.  Copies  of  such  notice  shall  be  posted  in  six  conspicuous  public 
places  in  the  town,  and  published  twice  in  not  more  than  four  newspapers 
published,  having  general  eircnlation  within  the  town,  if  the  town  board 
shall  so  determine,  such  posting  and  first  publication  to  be  at  least  ten  days 
before  the  date  of  sneh  public  hearing.  At  the  time  and  place  in  such 
notice  mentioned,  the  town  board  shall  convene  and  review  the  said  es- 
timate. At  such  hearing,  taxpayers  may  be  heard  in  favor  or  against  the 
estimate  as  compiled  or  for  or  against  any  item  therein  contained.  After 
such  hearing  and  within  ten  days,  the  town  board  shall  adopt  such  es- 
timate as  BO  originally  compiled  or  shall  diminish  or  reject  any  iteme 
therein  contained  and  adopt  said  estimate  as  so  amended.  It  shall  have 
the  power  to  diminish  or  reject  any  item  contained  in  the  estimate  as 
originally  compiled  except  those  relating  to  salaries,  the  indebtedness  of  the 
town  or  the  estimated  revenues,  but  it  shall  not  have  the  power  to  increase 
any  estimated  appropriation  for  expenditures  except  the  estimate  for  high- 
ways which  the  board  may  increase  or  reduce  any  of  the  items  contained 
therein  as  prescribed  by  section  ninety-one  of  the  highway  law.  There- 
upon, the  estimate,  as  adopted  shall  be  entered  in  detail  in  the  minutec 
of  the  proceedings  of  the  town  board.     (Added  iy  L.  1916,  eh.  396.) 

§  147.  Annual  appropriationB. — ^When  the  town  board  shall  havt 
adopted  the  annual  estimate  originally  compiled  by  it  or  said  estimate  at 
amended,  after  public  hearing,  the  several  sums  estimated  for  expeodituret 
therein  shall  be  and  become  appropriated  in  the  amoimts  and  for  the  several 
departments,  offices  and  purposes  therein  specified  for  the  said  fiscal  year 
The  several  sums  therein  enumerated  as  estimated  revenues  and  the  moneyt 
necessary  to  be  raised  by  tax  in  addition  thereto,  to  pay  the  expenses  ol 
conducting  the  business  of  the  town  and  for  the  purposes  contemplated  bj 
this  chapter  and  otherwise  by  law,  shall  be  and  become  applicable  in  the 
amount  therein  named  for  the  purpose  of  meeting  said  appropriations. 
In  case  the  revenues  received  by  the  town  exceed  the  amount  of  such  es- 
timated revenues  named  in  said  annual  estimate,  or  in  case  there  remain 
any  unexpended  balances  of  appropriations  made  for  the  support  of  the 
town  government  or  for  any  other  purpose,  then  such  surplus  revenues  or 
such  unexpended  balances,  or  both,  shall,  except  as  otherwise  provided  by 
law,  remain  upon  deposit  and  be  included  as  a  part  of  the  estimated  reve- 
nues for  the  succeeding  year,  except  that  the  town  board  may  by  a  vote 
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of  two-thirds  of  its  members  at  a  regular  or  special  meeting  re^larly  con- 
vened, determine  to  apply  sncli  snrplus  revenues  or  unexpended  balances, 
excepting  those  of  the  highway  fund,  toward  and  in  addition  to  the  funds 
appropriated  as  aforesaid  and  in  such  manner  as  in  the  judgment  of  two- 
thirds  of  the  members  of  the  town  board  may  be  niost  beneficial  to  the 
town.     (Added  by  L.  1916,  eh.  396.) 

§  14S.  Tax  bndget. — The  amount  of  estimated  expenditures  contained 
in  the  annual  estimate  adopted  by  the  town  board  less  the  amount  of  es- 
timated revenues  applicable  to  the  payment  thereof  and  the  amount  of  all 
judgments  payable  prior  to  the  tax  levy,  sh^l  constitute  the  tax  budget. 
The  town  clerk  shall  make  and  certify  in  duplicate,  a  transcript  of  the 
minutes  of  the  proceedings  of  the  town  board  upon  the  adoption  of  the 
estimate,  including  the  estimate  in  detail,  and  shall  deliver  one  copy  there- 
of to  the  supervisor  of  the  town  to  be  by  him  laid  before  the  board  of 
nipervisors  for  the  purpose  of  levying  the  annual  tax  and  transmitting 
the  other  copy  thereof  to  the  clerk  of  the  board  of  supervisors  of  the  county, 
who  shall  cause  the  same  to  be  print«d  in  the  proceedings  of  the  board  of 
nipervisors.  The  board  of  supervisors  of  the  county  in  which  the  town 
is  situated  shall  levy  and  cause  to  be  raised  the  amount  specified  in  said 
ammal  estimate  to  be  levied  by  tax,  and  the  amount  shall  be  levied,  assessed 
and  raised  by  tax  upon  the  real  and  personal  property  liable  to  taxation 
m  the  town  at  the  time  and  in  the  manner  provided  by  law.  (Added  by  L. 
1916,  eh.  396.) 

§  149.  Temporary  loani. — In  the  interval,  after  the  adoption  of  said 
annual  estimate  and  the  commencement  of  the  fiscal  year  but  before  the 
revenues  are  received,  the  town  board  shall  have  the  power  to  borrow 
money  for  any  of  the  purposes  for  which  funda  are  appropriated  within 
the  amounts  appropriated  therefor  for  the  fiscal  year  in  anticipation  of  the 
receipt  of  the  said  taxes  and  revenues  applicable  to  such  purposes.  The 
town  board  may  provide  for  the  issue  of  certificates  of  indebtedness  or  rev- 
enue bonds  to  be  signed  by  the  supervisor  and  countersigned  by  the  town 
clerk  for  such  purposes.  Such  certificates  or  bonds,  together  with  the 
interest  thereon  to  date  of  maturity,  shall  be  paid  out  of  the  moneys  re- 
ceived on  account  of  taxes  and  revenues  applicable  to  such  purposes  and 
Bhall  in  no  case  be  made  to  run  for  more  than  sixteen  months.  (Added  by 
L.  1916,  cA.  896.) 

§  149-a.  Contracts  and  expenditures  prohibited. — No  officer,  board  or  de- 
partment shall  during  any  fiscal  year  expend  or  contract  to  be  expended 
any  money  or  incur  any  liability  or  enter  into  any  contract  which  by  its 
terms  involves  the  expenditure  of  money  for  any  purpose,  unless  provisions 
therefor  shall  have  been  made  in  the  annual  estimate  or  pursuant  to  section 
one  hundred  and  forty-seven  of  this  chapter,  and  in  no  case  in  excess  of 
the  amounts  appropriated  in  said  estimate  as  adopted  by  the  town  board 
Vol.  Vin— 88 
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or  pursuant  to  section  one  hundred  and  forty-seven  aforesaid  for  suel 
officer,  board,  department  or  purpose  for  such  fiscal  year.  Any  contract 
verbal  or  written,  made  in  violation  of  this  section,  shall  be  null  and  voii 
as  to  the  town  and  no  money  belonging  to  the  town  shall  be  paid  thereoD 
provided,  however,  that  nothing  herein  contained  shall  prevent  the  making 
of  contracts  for  special  district  purposes  as  may  now  or  hereafter  be  pro 
Tided  by  law  for  periods  exceeding  one  year,  nor  be  held  to  prohibit  th' 
proper  officers  of  the  town  from  expending  such  sums  or  incurring  sue! 
debts  as  may  he  actually  necessary  to  prevent  the  spread  of  or  to  suppres 
any  contagions  or  infectious  diseases  or  any  epidemic  in  the  town,  in  ad 
dition  to  the  amount  appropriated  for  such  purpose.  (Added  by  L.  1916 
ch.  396.) 

%  I49-b.  Fenaltiei  for  violation  of  preceding  seetion. — Any  officer  or  mem 
ber  of  any  board  or  department  of  any  such  town  wilfully  violating  an: 
of  the  provisions  of  t^e  preceding  section  shall  be  guilty  of  a  misdemeanoi 
{Added  by  L.  1916,  eh.  396.) 

§  149-c.  Dntiei  of  wperviior. — The  supervisor  of  any  such  town  shal 
demand,  collect,  receive  and  have  the  care  and  custody  of,  and  shall  dis 
burse  all  moneys  belonging  to  or  due  the  town  from  every  source,  excep 
as  otherwise  provided  by  law.  All  moneys  of  the  town  received  by  th' 
supervisor  shall  be  deposited  by  him  in  such  bank,  banks  or  trust  com 
panies  as  shall  be  designated  by  the  town  board  for  such  purpose.  Th' 
interest  on  all  deposits  shall  be  the  property  of  the  town  and  shall  b' 
accounted  for  and  credited  to  the  proper  fund.  No  money  shall  be  drawi 
from  a  town  depositary  except  on  cheeks  or  drafts  signed  by  the  super 
visor  and  made  payable  to  the  person  entitled  to  receive  the  same.  In  ad 
dition  to  the  several  fund  accounts  required  to  be  kept,  the  supervisor  shal 
keep  in  his  records  a  separate  account  with  every  appropriation  for  whicl 
funds  are  appropriated  or  raised  by  tax,  and  in  every  check  or  draft  drawi 
by  him  he  shall  state  particularly  against  which  fund  it  is  drawn  and  thi 
appropriate  amount  chargeable  therewith.  He  shall  at  no  time  permi 
any  fund  or  any  appropriation  account  to  be  overdrawn  nor  draw  upoi 
one  fund  or  appropriation  account  to  pay  a  claim  chargeable  to  another 
No  money  shall  be  paid  out  by  him  except  upon  the  warrant,  order  oi 
draft  of  the  town  board,  or  of  the  board  of  town  auditors  if  there  be  suel 
board  in  the  town,  except  payments  out  of  the  town  highway  fund,  shal 
be  made  by  the  supervisor  upon  the  order  of  the  town  superintendent  o: 
highways,  and  that  the  supervisor  may  pay  the  principal  and  interest  o: 
funded  debts  and  temporary  loans,  lawfully  issued,  without  prior  audit 
The  supervisor  shall  render  to  the  town  board  at  the  end  of  each  monti 
a  detailed  statement  of  all  money  received  and  paid  out  by  him  for  sucl 
month,  and  file  a  copy  thereof  in  the  office  of  the  town  clerk  and  with  th* 
board  of  town  auditors  if  the  town  has  such  a  board.  (Added  by  L.  1916 
eft.  396.) 
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§  148-d.  Claims  afrainat  town. — No  claim  against  the  town,  except  for  a 
fixed  salary,  for  the  principal  or  interest  on  a  bonded  or  funded  debt  or 
other  loan  or  for  the  regular  or  stated  compensation  of  officers  or  employees 
of  the  town,  shall  be  paid  unless  an  itemized  claim  therefor,  verified  by 
or  on  behalf  of  the  claimant,  in  such  form  as  the  town  board  or  board  of 
town  auditors  shall  prescribe,  and  approved  by  the  oiBcer  whose  action 
gave  rise  or  origin  to  the  claim,  shall  have  been  presented  to  the  town 
board,  or  board  of  town  auditors  if  one  exists  in  the  town,  and  shall  have 
been  audited  and  allowed  by  it  except  the  form  of  claim  for  highway  pur- 
poses shall  be  prescribed  by  the  state  highway  commission  and  paid  as 
provided  by  sections  one  hundred  and  five  and  one  hundred  and  six  of 
the  highway  law.  If  there  be  a  board  of  town  auditors  in  such  town,  the 
town  clerk  shall  be  and  act  as  clerk  of  that  board.  He  shall  cause  each 
claim  presented  to  the  town  board  or  to  the  board  of  town  auditors  for 
audit  to  be  numbered  consecutively,  and  the  number,  date  of  presentation, 
name  of  claimant  and  a  brief  statement  of  the  character  of  each  claim  to 
be  entered  in  a  book  kept  for  such  purpose,  which  shall  at  all  times  during 
oflBee  hours  be  so  placed  as  to  be  convenient  for  and  open  to  public  in- 
spection. No  claim  shall  be  audited  or  paid  by  the  town  board  or  board 
of  town  auditors  until  five  days  have  elapsed  after  its  presentation  to  the 
town  clerk,  and  the  town  board  or  board  of  town  auditors  shall  not  be  re- 
qnired  to  audit  any  claim  until  thirty  days  after  the  expiration  of  such 
period  of  five  days.  The  town  board  or  board  of  town  auditors  is  au- 
thorized in  considering  a  claim  to  require  any  person  presenting  the  same 
for  audit  to  be  sworn  before  it  or  any  member  thereof,  relative  to  the 
justness  and  accuracy  of  such  claim,  and  to  take  evidence  and  examine  the 
witnesses  in  reference  to  the  claim,  and  for  that  purpose  subpcenas  for 
the  attendance  of  witnesses  may  be  issued  by  said  board,  except  as  other- 
wise provided  by  law.  When  a  claim  has  been  finally  audited  by  the  town 
board  the  town  clerk  or  if  the  audit  be  made  by  the  board  of  town  auditors 
the  chairman  of  said  board  or  the  town  clerk  shall  endorse  thereon  or 
attach  thereto  a  certificate  of  such  audit  and  the  same  shall  thereupon  be 
filed  in  and  remain  a  public  record  in  the  town  clerk's  office.  The  town 
clerk  shall  also  prepare  a  warrant,  order,  draft  or  certificate  of  audit  to 
be  signed  by  a  majority  of  the  members  of  the  town  board  or  the  board  of 
town  auditors  and  to  be  countersigned  by  him  stating  the  fact  of  such 
audit,  the  number  of  the  claim,  the  name  of  the  claimant,  the  amount  al- 
lowed and  the  fund  and  appropriation  account  chargeable  therewith  and 
9Qoh  other  information  as  may  be  deemed  necessary  or  essential,  directed 
to  the  supervisor  of  the  town,  authorizing  and  directing  him  to  pay  to  the  . 
claimant  the  amount  allowed  upon  his  claim.  No  fund  and  no  appropria- 
tion account  shall  be  overdrawn  nor  shait  any  warrant  be  drawn  against 
one  fund  or  appropriation  account  to  pay  a  claim  chargeable  to  another 
fund  or  appropriation  account.  It  shall  be  the  duty  of  the  town  clerk  to 
keep  a  separate  account  with  each  appropriation  for  expenditure  for  which 
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funds  are  appropriated  or  raised  by  tax,  in  such  manner  aa  the  town  boart 
or  board  of  town  auditors  and  the  comptroller  of  the  state  of  New  Tori 
may  direct  and  determine. 

For  all  his  services  rendered  to  or  for  the  town,  under  or  pursuant  ti 
the  terms  of  this  chapter,  the  town  clerk  shall  receive  an  annual  salary 
to  be  fixed  by  the  town  board  of  the  town  in  lieu  of  all  other  compensatioi 
or  fees  which  may  now  or  hereafter  be  provided  by  law  to  be  paid  by  thi 
town  for  such  aervicea.     {Added  by  L,  1916,  ck.  396.) 

§  148-e.  Saving  olanie. — Nothing  contained  in  this  article  shall  be  con 
strued  to  alter  or  change  the  method  or  plan  of  determining  the  sum  to  b 
levied  upon  the  special  water,  light,  sewer,  fire  and  other  special  districts 
if  any,  nor  the  method  of  certifying  such  sums  for  the  purpose  of  causini 
amounts  to  be  inserted  in  the  annual  tax  levy.  All  matter  pertaining  t 
the  finances  of  such  special  districts  shall  be  handled  and  transacted  in  th 
manner  which  may  now  or  hereafter  be  provided  by  law.  The  provision 
of  the  state  highway  law  shall  be  carried  out  with  the  same  force  and  e) 
feet  irrespective  of  anything  mentioned  in  this  article.  Nothing  con 
taiued  in  this  article  shall  be  construed  to  repeal  any  statute  of  the  stat 
or  lawful  resolution  of  the  board  of  supervisors  of  the  county  in  which  th 
town  is  situated,  or  of  the  town  board,  or  rule  or  regulation  of  the  boan 
of  health  of  the  town,  not  inconsistent  with  the  provisions  of  this  artidi 
and  the  same  shall  remain  in  full  force  and  effect,  when  not  inconaisten 
with  the  provisions  of  this  article,  to  be  construed  and  operated  in  hai 
mony  with  its  provisions.     {Added  by  L.  1916,  ck.  396.) 

ARTICLE  VII. 

TOWN  ATTDITOKB. 

Section  150.  Bfltablfatiment  of  board  of  town  auditors. 

151.  Election  of  town  auditors. 

162,  Appointment  of  first  board. 

153.  Powers  of  town  auditors. 

164.  Meetings  and  compensation  of  town  auditors. 

166.  Abfltract  by  town  auditors  for  board  of  superrlson. 

166.  Vacancies  In  board  of  town  auditors. 

167.  Abolishment  of  board  of  town  auditors, 

§  150.  EBtabliihment  of  board  of  tovn  auditors. — The  electors  in  eac 
of  the  towns  may,  on  the  application  of  twenty  freeholders  residing  thereit 
at  any  biennial  town  meeting,  determine  by  ballot  whether  there  shall  b 
elected,  at  the  next  succeeding  biennial  town  meeting,  held  in  the  towi 
a  board  of  town  auditors,  in  and  for  the  town,  independent  of  the  tow: 
board,  in  the  manner  and  under  the  restrictions  hereinafter  prescribec 

Sanroc. — ^Former  Town  U  (L.  1890,  eta.  669)  I  ITS,  as  amended  b?  t^  1S97,  cl 
4S1,  I  20;  originally  revised  from  U  1886,  ch.  6S6,  H  1.  2. 
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Town  slerk  1b  not  a  member  of  the  board  of  town  aadltora  when  auch  board  Is 
iaparat«l7  elected.    Rept.  of  Att;.  Qenl.   (1893)   363;    (189G)   ZSB. 

§  151.  Election  of  town  anditon. — If  a  majority  of  the  ballots  so  cast 
ih&U  be  in  favor  of  electing  a  board  of  town  auditors  there  shall  be  elected  at 
ie  next  succeeding  biennial  town  meeting,  and  at  every  biennial  town 
neeting  held  thereafter,  until  otherwise  determined,  three  town  auditors, 
vho  shall  form  the  board  of  town  auditors  of  the  town,  whose  term  of 
iffice  shall  be  two  years. 

Souce. — Former  Town  L.  (L.  1890,  ch.  669)  i  173,  as  amended  by  L.  1S9T,  cb. 
181;  originally  revised  from  L.  18S6,  ch.  5S&,  1|  3,  4. 

§  152.  Appointment  of  int  board. — The  town  board  of  the  town  in 
rhich  Uie  electors  shall  determine  to  elect  a  board  of  town  auditors,  or  a 
majority  of  them,  shall,  within  sixty  days  after  the  town  meeting  where 
it  was  so  determined,  convene  at  some  suitable  place  in  the  town,  at  the 
oour  of  ten  o'clock  in  the  forenoon,  and  appoint,  in  writing  under  their 
iands  and  seals,  three  persons  having  the  qualifications  herein  prescribed, 
l«  be  town  auditors  of  the  town,  and  shall  immediately  cause  such  appoint- 
ment to  be  filed  with  the  town  clerk.  The  persons  so  appointed  shall, 
prithin  ten  days  after  receiving  notice  of  their  appointment,  take,  sub- 
uribe  and  file  in  the  office  of  the  town  clerk  the  oath  of  office;  and  there- 
ipon  they  shall  be  the  board  of  town  auditors  of  the  town,  and  shall  pos- 
leas  and  exercise  all  the  powers  and  duties  of  town  auditors,  and  shall 
tmld  and  discharge  the  duties  of  the  office  until  the  next  biennial  town 
neeting  to  be  held  in  the  town  after  their  appointment 

laiiTee. — Former  Town  L.  (L.  1890,  ch.  669)  |  176;  orlglnallr  rsTfaed  from  L. 
lgS6,  ch.  686.  f  7. 

Thli  proTliloa  ii  dlreoter;  and  tbe  appointment,  after  the  time  prescribed  bj- 
aw,  may  not  be  Illegal.    Kept,  of  Atty.  Qeni  (189E)  167. 

§  153.  Fowen  of  town  anditon. — ^Upon  the  election  or  appointment 
uid  qualification  of  any  such  board  of  town  auditors  in  any  town,  the 
powers  of  the  town  board  of  that  town,  with  respect  to  auditing,  allowing 
or  rejecting  all  accounts,  charges,  claims  or  demands  against  the  town, 
uid  with  respect  to  the  examination,  auditing  and  certification  of  ac- 
counts of  town  officers,  and  making  provision  for  preparing  and  publish- 
ing or  posting  lists  of  all  such  accounts,  charges,  claims  or  demands  after 
the  audit  or  rejection  thereof,  shall  devolve  upon  and  thereafter  be  exer- 
cised by  snch  board  of  town  auditors,  during  the  continuance  of  auch 
board;  and  with  respect  to  the  powers  so  conferred,  and  the  duties  so 
imposed,  they  shall  be  the  town  board  of  the  town  during  their  continu- 
ance. No  person  so  elected  or  appointed  shall  hold  any  other  office  in 
the  town  during  the  term  for  which  he  is  elected  or  appointed;  and  if 
he  shall  accept  an  election  or  appointment  to  any  other  office  in  the  town, 
he  shall  immediately  cease  to  be  a  town  auditor,  and  the  vacancy  in  his 
office  shall  be  supplied  in  the  manner  hereinafter  provided.  {Amended  byt 
1. 1910,  ch.  316.) 

Digili 
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Sonrce. — Former  Town  L.  (L.  1S90,  cb.  569)  |  174,  as  amended  by  L. 
85;  orlglnallT  revlBed  from  L.  1860,  ch.  58,  ae  amended  by  L.  1866,  ch 
1886,  cb.  58G,  II  5,  6,  as  amended  br  L.  1888,  ch.  488. 

Referenee. — Powers  at  town  board  aa  town  andlton,  Town  Law,  |  133,  I 
thereunder. 

Conttrved  with  |  133,  ant«.  Central  Bank:  t.  Shaw  (1907),  ISl  App.  Dlr 
N.  Y.  Bupp.  94. 

Power  of  town  andlton  to  act  In  conjunction  with  commlaaloner  (n 
superintendent)  of  hlghwayB.  Rept.  ot  Atty.  Oenl.  (1903)  400.  Board 
auditors  may  legally  meet  whenever  necessary  tor  the  purpose  ot  audit 
accounts.  Rept.  ot  Atty.  Oenl.  (1896)  144.  Town  auditor  can  hold  no  ot 
office.    R«pt.  ot  Atty.  (}enl.  (1896)  136. 

Employment  of  oonniel. — A  town  board  of  auditors  has  the  same  powi 
ploy  counsel  to  resist  cIbIdib  agolost  the  town  as  that  possessed  by  ttai 
town  board.  Matter  of  Comesky  t.  Blackledge  (1906),  114  App.  Dlv.  834, 
Supp.  241. 

Kerlew  of  action  of  board  of  town  andlton. — After  a  board  ot  town  aud 
iudlcially  passed  upon  the  merits  of  a  claim  and  disallowed  It  the  clalnu 
remedy  Is  by  an  appeal.  In  some  cases  to  the  Board  of  Superrlsors,  and 
by  certiorari  to  the  Appellate  DlTlslon  ot  the  Supreme  Court.  The  Supra 
at  Special  Term  Is  without  power  to  review  the  action  of  the  board  of  town 
in  disallowing  a  claim  upon  the  ground  that  It  was  not  a  legal  charge, 
rel.  Anderson  v.  Snedeker  (1912),  76  Misc.  194,  132  N.  Y.  Supp.  765. 

Whenever  a  board  of  audlton  has  the  power  to  examine  and  adjust 
against  a  town  or  city  and  acts  within  Ita  Jurisdiction,  Its  decision.  In  tb 
of  fraud  or  collusion,  Is  Qnal.  It  cannot  be  attacked  collaterally.  Whetbfi 
is  a  proper  charge.  In  a  case  where  it  is  doubtful  and  rests  upon  disputed 
and  what  its  amount  shall  be,  are  matters  for  the  sole  determination  of  t 
And,  however  mistaken  It  may  be,  so  long  as  it  keeps  within  its  jnrlsdl 
acts  In  good  faith,  the  audit  of  the  board  cannot  be  assailed.  No  court  i 
tlon  the  exercise  of  its  discretion  or  may  re-examine  the  facts  to  determlni 
It  would  have  reached  a  different  conclusion.  City  of  Syracuse  v.  Roscoe  i 
Mise.  317,  322,  123  N,  Y.  Supp.   403. 

§  164.  HeetingfB  and  compensation  of  town  saditon. — The  board 
auditors,  or  town  board  where  no  regular  town  board  of  audit 
chosen,  in  a  town  having  a  population  of  four  thousand  and  upv 
in  a  town  which  had  a  population  of  four  thousand  prior  to  the  : 
of  a  portion  ot  such  town  within  the  boundaries  of  a  city,  m 
quarterly  in  each  year  on  the  first  Mondays  of  February,  May,  An 
November,  for  the  purpose  of  auditii^,  allowing  or  rejecting  all 
claims  and  demands  against  the  town.  Each  town  auditor  shal 
titled  to  receive  for  his  services  three  dollars  for  each  day,  not  e 
in  the  aggregate  twelve  days  in  any  one  year,  except  in  towns 
population  of  twelve  thousand  and  upwards,  in  which  towns  eacl 
town  auditors  shall  be  entitled  to  receive  for  his  services  three  dc 
each  day,  but  not  to  exceed  thirty  days  in  any  one  year  and  excep 
towns  having  a  population  of  eighteen  thousand  and  upwards,  : 
towns  each  of  such  town  auditors  shall  be  entitled  to  receive 
services  such  compensation  as  shall  be  fixed  by  the  town  board 
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town,  and  not  less  than  three  nor  more  than  Sve  dollars  for  eaeh  day, 
bnt  not  to  exceed  sixty  days  in  any  one  year  and  except  that  in  towns 
having  a  population  of  forty  thousand  and  upwards,  in  which  towns  each 
of  sach  town  auditors  shall  be  entitled  to  receive  for  his  services  not  less 
than  three  nor  more  than  five  dollars  for  each  day,  but  not  to  exceed  eighty 
days  in  any  one  year,  except  that  in  any  town  in  a  coiuity  adjoining  a 
city  of  the  first  class  the  town  board  of  such  town  may  fix  the  compensa- 
tion and  number  of  days  of  service  of  the  town  auditors  at  not  less 
than  three  nor  more  than  Sve  dollars  per  day,  but  not  to  exceed  one 
hundred  days  in  any  one  year;  and  also  except  in  towns  with  a  popula- 
tion pf  Mxty  thousand  or  more,  the  town  board  shall  have  authority  to 
designate  the  number  of  days  of  service  of  the  town  auditors  of  such 
town,  actually  and  necessarily  devoted  by  him  to  the  service  of  the  town, 
in  the  duties  of  said  office.  {Amended  by  L.  1910,  ck.  24,  L.  1912,  chs.  72, 
258,  L.  1913,  ch.  17,  L.  1915,  ck.  431,  and  L.  1916,  ck.  100,  L.  1917,  ch.  368, 
in  effect  May  4:,im.) 

Sonroe. — Former  Town  L.  (L.  1S90,  ch.  669)  |  176,  as  amended  by  L.  1S96,  ch. 
200;  originally  revlBed  from  U  1886,  ch.  686,  f  9. 

Seotloii  appllM  only  to  separate  boards  of  town  audltOFB.  Rept.  of  Atty.  Q«nl. 
(1896)  S44. 

The  board  of  town  audltora,  In  towns  having  such  a  board.  Is  separate  and  dis- 
tinct from  the  town  board,  and  the  provlalon  making  the  compenaatton  ot  Its 
members  three  dollars  per  day  has  no  application  to  the  town  board.  Rept.  of 
Atty.  Oenl.  (1911)  663. 

§  1S6.  Abitract  by  town  auditors  for  board  of  tnperviuin. — Boards  of 
town  auditors  shall  annually  m^e  brief  abstracts  of  the  names  of  all 
persons  who  have  presented  to  them  accounts  to  be  audited,  the  amounts 
claimed  by  each  of  such  persons,  and  the  amounts  finally  audited  by  them 
respectively,  and  shall  deliver  such  abstracts  to  the  clerk  of  the  board  of 
supervisors,  and  the  clerk  shall  cause  the  same  to  be  printed,  with  the 
statements  required  to  be  printed  by  him ;  provided,  however,  that  it . 
shall  he  a  sufficient  compliance  with  the  provisions  of  this  section  for  such 
board  of  town  auditors  to  deliver  to  said  clerk  of  the  board  of  super- 
visors a  copy  of  the  printed  list  provided  for  in  section  one  hundred  and 
thirty-three  of  this  chapter.     {Amended  by  L.  1910,  ch.  316.) 

Bonnw. — Former  Town  L.  (L.  1890,  cb.  6<9>  f  170;  originally  revised  from  U 
1847,  ch.  456,  f  24. 

Delivery  of  the  abstract  of  accounts  to  the  clerk  of  the  board  of  supervlaora 
Is  the  last  act  of  the  board  of  auditors  and  terminates  their  Jurisdiction.  People 
ex  rel.  Cochran  v.  Town  Auditors  (1893).  74  Hun  83,  88,  26  N.  Y.  Supp.  122. 

Seetlon  cited.— Daly  v.  Hatght  (1915),  170  App.  Dlv.  469,  471,  166  N.  Y.  Supp.  638. 

§  166.  Vacancies  in  board  of  town  auditon. — The  supervisor  of  the  town 
shall  appoint  some  suitable  and  competent  person  to  fill  any  vacancy  oc- 
curring in  the  board  of  town  auditors  until  the  next  biennial  town  meet- 
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Source.— Former  Town  L.  (L.  1890,  ch.  5S9)  i  176,  In  part,  as  amended  by  L. 
189E,  cb.  200;  originally  revised  from  L.  iggfi,  ch.  586,  t  8. 

§  157.  Abolliliinent  of  boBrd  of  town  anditors. — ^At  any  subsequent 
town  meeting,  after  the  expiration  of  five  years  from  the  determination  to* 
elect  a  board  of  town  auditors,  the  electors  of  the  town  may  determine  by 
ballot  to  abolish  such  board  in  the  same  manner  as  they  determined  to 
establish  such  board ;  and  thereupon  such  board  shall  be  abolished. 

Boniee. — Former  Town  L.  (L.  1890,  ch.  569)  f  177,  In  part;  originally  revised 
from  U  1886.  cb.  G85,  |  9. 


ARTICLE  VIII. 
TOWK  CEAKQXS. 

Section  170.  Town  cbargee  generally. 

171.  Fees  of  offlcera  in  criminal  proceedings. 

172.  Fees  ol  officers  In  Ulster  county. 

173.  ConsUblB'B  tees  In  Ulster  connty. 

174.  Exception. 

17G.    Accounts  mast  be  Itemized. 

176.  Traveling  fees. 

177.  Appeal  from  audit  of  town  board  to  board  of  supervisors. 

§  170.  Town  ohargei  g»iierally. — The  following  shall  be  deemed  town 
chaises: 

1.  The  compenstioB  of  town  officers  for  services  rendered  for  their 
respective  towns. 

2.  The  contingent  expenses  necessarily  incurred  for  the  use  and  benefit 
of  the  town,  and  all  moneys  neeessarily  expended  by  any  town  officer  in 
executing  the  duties  of  his  office,  in  cases  where  no  specific  compensation 
for  such  service  is  provided  by  law,  and  including  in  any  town  having  a 
population,  as  appears  by  the  last  federal  census,  of  five  thousand  or  more, 

■  and  where  the  assessed  valuation  of  real  estate  in  such  town  is  over  five 
million  dollars,  the  actual  and  necessary  expenses  of  such  town  officers  for 
vehicle  hire,  traveling  expenses,  office  rent,  janitor  service,  light,  heat, 
telephone,  postage,  furniture,  stationery  or  supplies,  as  may  be  incurred 
by  authority  of  the  town  board  of  such  town. 

3.  The  moneys  authorized  to  be  raised  by  the  vote  of  a  town  meeting 
for  any  town  purpose. 

4.  Every  sum  directed  by  law  to  be  raised  for  any  town  purpose. 

5.  All  judgments  duly  recovered  against  a  town. 

6.  All  damages  recovered  against  a  town  officer  for  any  act  done  pur- 
suant to  a  direction  or  resolution,  duly  adopted  by  the  town  board,  or  at  a 
town  meeting  duly  held ;  and  all  damages  against  any  such  officer  tor  any 
act  done  in  good  faith,  in  his  ofBeial  capacity,  without  any  such  direction 
or  resolution,  may  be  made  a  town  charge,  by  a  vote  of  the  town,  at  a  town 
meeting  duly  held. 
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7.  The  costs  and  ezpeuseB  lawfully  incurred  by  any  town  officer  in 
proeecutin^  or  defending  any  action  or  proceeding  brought  by  or  against 
the  town  or  such  officer  for  an  official  act  done,  shall  be  a  town  charge  in 
ill  cases  where  the  officer  is  required  by  law  to  so  prosecute  or  defend,  or  to 
do  gach  act,  or  is  instructed  to  so  prosecute  or  defend,  or  to  do  such 
act,  by  resolution  duly  adopted  by  the  town  board,  or  at  a  town  meet- 
ing duly  held.  All  town  charges  specified  in  this  section  shall  be  pre- 
sented to  the  town  board  for  audit,  and  the  moneys  necessary  to  defray 
such  charges  shall  be  levied  on  the  taxable  property  in  such  town  by  the 
board  of  Empervisors. 

6.  Actual  expenses  necessarily  incurred  by  the  supervisor  of  a  town  in 
the  forest  preserve,  when  authorized  by  resolution  of  the  town  board,  in 
connection  with  the  distribution  of  fish  and  game  birds  furnished  by  the 
conservation  department  of  the  state  or  by  the  federal  government,  not  ex- 
ceeding fifty  dollars  in  any  one  year.  (Section  amended  by  L.  1914,  ch. 
440.    Subd.  8  added  by  L.  1916,  ch.  158.) 

BcmrM.— Former  Town  L.  (L.  1890,  ch.  E6B)  j  ISO,  as  amended  b;  L.  1897,  ch. 
227;  orlKlnailr  revised  from  R.  S.,  pt  1.  ch.  11,  Ut.  G,  |  8;  tit.  6,  ||  2-4. 

Sefennoei. — The  foUowlnK  are  aloo  town  charges: 

Amoanta  expended  for  the  support  of  the  poor.  Poor  Iav,  ||  Z3~ZS,  141.  Con- 
itruction  and  maintenance  of  highways  and  brldgea,  generally,  Highway  Law, 
if  90-92;  compensation  and  expenses  of  town  superintendents,  Id.  |  45;  purchase 
ind  repairs  of  machinery.  Id.  ||  49,  90-92;  purchase  of  gravel  and  stone  Id.  |  Gl; 
pnrchase  of  wire  fence,  Id.  j  56;  removal  of  obstructlona,  weeds  and  brush,  Id. 
if  52.  54;  damages  for  entry  upon  lands  to  open  ditches,  Id.  |  57;  damages  for 
Injuries  sustained  by  defects  In  highways  and  bridges.  Id.  j  74;  damages  tor  change 
of  grade.  Id.  |  69;  erection  and  maintenance  of  guide  boards,  Id.  |  68;  cost  to  town 
For  maintenance  of  state  and  county  highways,  Id.  |  172;  amount  apportioned  to 
lown  for  construction  of  county  highways.  Id.  f  141;  coats  and  damages  awarded 
In  proceedings  to  lay  out,  alter  or  discontinue  highways.  Id.  |  203;  construction 
ind  repair  of  bridges,  Id.  |  2G0;  cost  of  constructing  and  maintaining  bridges  over 
twQDdarr  lines,  Id.  I  264.  Expenses  of  local  boards  of  health,  Public  Health  I^w,  | 
15.  Compensation  and  expenses  of  town  clerks  and  supervisors  In  relation  to 
DobUc  schools.  Education  Law,  jf  37,  261.  Election  expenses,  Election  I^w,  || 
118,  319.  Expenses  Incurred  In  the  proper  observance  of  Memorial  Day,  Town 
Uiw,  II  136, 137.    Compensation  of  town  physician,  Id.  %  142. 

Town  board  aoti  Jndlclally  In  determining  what  are  town  charges.  People  ex 
reL  Uyers  v.  Barnes  (1889),  114  N.  Y.  317,  20  N.  E.  GOS,  21  N.  E.  739. 

Contingent  expeniei. — Services  performed  by  a  supervisor  In  advising  and  di- 
recting overseers  of  the  poor  and  In  consulting  highway  commlaalonsrs,  and  town 
usessors  and  In  employing  counsel  In  proceedings  taken  to  compel  the  board  of 
BupervlBore  to  correct  the  town  assessment-roll  do  not  come  under  the  head  of 
contingent  expenses.  People  ex  rel.  KeefFe  v.  Town  Auditors  (1898),  24  App.  DIv. 
579,  49  N.  Y.  Supp.  625.  affd.  (1898),  156  N.  Y.  689,  60  N.  E.  1120;  People  ex  rel. 
Coon  V.  Wood  (1891),  36  N.  Y.  St.  Rep.  840,  12  N.  Y.  Supp.  436.  Services  forming 
part  of  supervisor's  regular  ofDclal  work  are  not  contingent  expenses.  People  ex  rel. 
Keeffev.  Town  Auditors  (1898).  24  App.  DIv.  579.  49  N.  Y.  Supp.  525,  affd.  (1898). 
I6«  N.  Y.  689.  60  N.  E.  1120. 

Contingent  expenses  are  those  which  the  commlseloners  could  not  ascertain. 
Bipenses  which  were  unluiown.  which  were  uncertain,  and  which  might  or  might 
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not    be    Incurred    thereafter.    People    t.    Yonkera    ( 1863  > .    39    Barb.    26( 

An  amount  alleged  to  be  due  under  an  agreement  for  the  aupport  of  a  i 
child  is  a  town  charge,  and  under  the  above  section  the  exclusive  remedy 
claimant  la  to  present  his  claim  to  the  town  board  for  audit,  and  to  revlen 
action  b7  certiorari  or  mandamus.  Goodfrlend  t.  Town  ol  Lyme  (1904),  9i 
Dlv.  344,  86  N.  Y.  Supp.  422. 

TraTcllng  ezpeniei  of  members  of  town  boards. — The  town  board  of  a  tow 
Ing  a  population  of  more  than  5,000  and  In  which  the  assessed  valuation  < 
property  Is  more  than  $6,000,000,  may  not  lawfully  adopt  a  fixed  or  stated  alk 
per  mile  to  be  paid  to  members  of  the  town  board  for  the  use  of  their  ow 
veyances,  In  lieu  of  actual  expenses  Incurred  In  traveling  from  their  reel 
to  the  meetings  of  the  town  board.  Opinion  of  State  Comptroller  (1916),  i 
Dept.  Rep.  G64. 

Espensei  of  a  Jnitloe  of  the  peaoe  la  traveling  to  and  from  meetings  are  not  i 
charge  for  "specific  compensation"  as  provided  by  law.  Opinion  of  State 
troller  (1916),  S  State  Dept.  Rep.  576. 

Ezpeniei  of  siieHors  In  defending  certiorari  proceedings,  without  the 
tion  or  resolution  of  the  town  board  to  review  a  grossly  excessive  aases 
made  In  bad  faith  and  with  malice,  are  not  town  chargea  and  cannot  be 
audited.  A  ratification  after  audit  will  be  InelfectnaL  The  payment  of  the 
may  be  enjoined  in  a  taxpayer's  action.  Rockefeller  v.  Taylor  (1902),  61 
Dlv.  176,  74  N.  Y.  Supp.  S12.  See  also  People  ex  rel.  McMlUen  v.  Vanderpoel  I 
35  App.  DlT.  73,  54  N.  Y.  Supp.  436. 

Relmbnnement  of  town  elcrk  for  postage. — In  the  absence  of  special  ata 
town  clerk  In  a  town  having  an  assessed  valuation  of  less  than  $5,000,000 
entitled  to  be  reimbursed  for  expenses  tor  postage.  Opinion  of  State  Comi 
(1916),  10  SUte  Dept.  Rep.  520. 

Bills  of  oouitabiM  for  certain  serrlces  are  town  charges.  Osterhout  v.  1 
(1882),  27  Hun  167,  172,  alTd.  (1S8B),  98  N.  Y.  222. 

Constables  are  not  entitled  to  a  fee  for  attendance  upon  a  court. 
In  courts  ol  record.    Opinion  of  State  Comptroller  (1916),  9  State  Dept.  Re 

Claims  for  watering  tronghs  not  to  be  audited  unless  funds  have  been  pi 
therefor.    Rept,  of  Atty,  Q«nl.    (1903)   478. 

Employment  of  attorney  by  overseers  of  the  poor,  expense  will  be  a  town  i 
Rept.  of  Atty.  Oenl.  (1901)  271. 

Highways  and  bridges. — Towns  are  primarily  liable  for  maintenance. 
Supervisors  of  Uvlngston  (1864),  12  N.  Y.  52. 

Payment  of  brldge-tenden  to  operate  a  lift  bridge  over  the  Brie  Canal 
a  town  chai^.  Matter  of  Town  of  Ridgoway  v.  Treman  (1911),  72  Misc.  462, 
T.  Supp.  1081. 

CompenutioQ  of  inperlntendent  of  highways  U  a  town  charge.  Rept.  ol 
Oenl.  (1903)  263.  But  his  eipenees  In  excess  of  his  annual  tqtproprfatlon  ■ 
a  town  charge.    Rept.  of  Atty.  Oenl.   (1902)  258. 

A  highway  commluioner  has  no  power  to  expend  town  money  or  Impose  1: 
upon  a  town  except  by  direct  statutory  authority.  He  has  no  power  to 
town  by  his  contracta,  and  a  person  dealing  with  a  commissioner  Is  chargeab 
knowledge  of  this  limitation  upon  his  authority.  Nlland  r.  Bowron  (1901 
N.  Y.  180,  85  N.  E.  1012,  aftg.   (1906),  113  App.  Dlv.  661,  99  N.  Y.  Supp.  914 

A  town  board  had  no  power  previous  to  the  enactment  of  I*  1902,  ch.  396,  t 
into  a  contract  In  relation  to  highways  calling  for  the  expenditure  of  more 
than  was  raised  by  taxation,  except  in  emergencies,  and  h«ice  conid  not  rai 
invalid  agreement  made  by  a  commissioner  of  highways.  Nlland  v.  I 
(1908).  193  N.  Y.  180,  86  N.  B.  1012.  aftg.  (1906),  113  App.  Dlv.  661,  99  N.  Y 
914. 
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n>n>t*  agalBBt  superrlBor  may  be  audited  by  town  board  as  a  town  charge. 

rt  Y.  Delendorf  (18S1),  Eg  Hun  68E,  12  N.  Y.  Supp.  673.    And  see  |  1931  of  the 

tf  Cirll  Procedure,  which  baa  been  held  not  to  trnpoee  an  absolute  liability 

t  a  town  for  all  ludgmentH  recovered  against  a  commlHaloner  ot  highways  In 

Iclal  capacity.    People  ex  rel.  Myera  r.  Bamea  (1889),  IH  N.  Y.  317,  20  N.  E. 

L  N.  E.  T39;  People  e«  rel.  Ererott  r.  Supervlsora  ot  Ulster  (1883),  93  N.  Y. 

Tg.   (18S7),  44  Hun  674. 

rder  to  make  a  Judgment  a  town  charge,  It  must  have  been  recovered  upon 

Ulty  Incurred  by  the  commlBsionerB  acting  wtthin  the  scope  of  their  au- 

',  and  the  claim  must  be  presented  to  and  paased  upon  the  board  of  town 

rs.    People  ex  rel.  Everett  v.  Supervisors  of  Ulster  (1883),  93  N.  Y.  397. 

mies  Insnired  by  an  offleer  of  a  town,  In  eonneotion  with  an  action  which  the 

lad  the  right  to  begin,  while  acting  under  the  Instruction  of  the  town  board  to 

the  same,  are  a  town  charge.    Town  of  Hempstead  v.  Lawrence  (1910),  138 

)1».  473,  122  N.  Y.  Supp.  1037. 

irlntendent  of  highways  cannot  of  his  own  motion  continue  an  action  and  re- 

hla  expenses  from  the  town.    People  ex  rel.  Van  Keuren  v.  Town  Auditors 

.  74  N.  Y.  310. 

a  and  expenses,  Incurred  by  assessora  In  their  nnaucceaaful  defense  of  an 

nent  attacked  by  certiorari,  are  a  town  charge,  under  subdivision  7  of  this 

I.    Rockefeller  v.  Taylor   (1S99),  28  Misc.  460,  69  N.  Y.  Supp.  1038,  revd. 

.  69  App.  DIv.  176,  74  N.  Y.  Supp.  812. 

ilflc  appropriation  far  town  pnrpoie;  expenie  of  oarrytng  oat  pnrpose. — Where 

noneys  have  been  speclflcally  appropriated  for  a  town  purpose,  the  expenses 

ed  In  carrying  out  such  purpose  are  a  town  charge.     Berlin  Iron  Bridge  Co, 

£ner  (1890),  57  Hun  346,  10  N.  Y.  Supp.  840. 

ion  cited.— Bragg  V.  Tovra  of  Victor  (1903),  84  App.  Dlv.  83.  82  N.  Y.  Supp.  212, 

.71.  Fees  of  offioen  in  oriminal  prooeedings, — The  fees  of  magistrates 
)ther  officers  for  services  in  criminal  proceedings,  for  or  on  accouot 
offense  which  a  court  of  special  sessions  has  not  jurisdiction  to  try, 
be  a  eoimty  charge,  if  the  magistrate  had  jurisdiction  of  the  pro- 
ngs in  which  the  services  were  rendered.  The  fees  of  magistrates  and 
officers  in  other  criminal  proceedings,  or  in  criminal  actions  tried 
i  a  magistrate  of  the  town  where  the  offense  is  charged  to  have 
■ommitted  shall  be  a  charge  against  such  town.  The  fees  of  a  magis- 
Qr  officer  in  issuing  or  serving  process  for  an  offense  committed  in  a 
3ther  than  that  in  which  such  magistrate  resides,  and  of  which  a  court 
cial  sessions  has  jurisdiction  to  try,  or  which  a  magistrate  has  juris- 
a  to  hear  and  determine,  and  the  fees  of  a  magistrate  in  the  trial  or 
nation  of  a  person  brought  before  him  by  reason  of  the  absence  or 
ity  to  act  of  the  magistrate  before  whom  he  is  directed  by  the 
nt  to  be  brought,  charged  with  such  an  offense  committed  in  a  town 
than  that  in  which  the  magistrate  before  whom  such  person  is  brought 
B,  shall,  in  either  case,  be  a  charge  against  the  town  in  which  such 
e  was  committed.  Except  as  provided  in  this  section  no  fees  shall 
owed  either  as  a  town  or  county  charge  to  a  magistrate  or  other  offi- 
Qr  services  in  a  criminal  action  or  proceeding,  before  a  magistrate 
»  town  for  or  on  account  of  an  offense  charged  to  have  been  committed 
other  town,  and  which  a  court  of  special  sessions  has  jurisdiction  to 
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try,  or  which  a  magistrate  has  jurisdiction  to  hear  and  determine.  The  fees 
of  a  magistrate  and  the  fees  and  mileage  of  a  peace  officer  in  connection 
with  the  arrest,  examination,  conviction  and  commitment  of  a  tramp,  or  of 
a  vagrant  under  subdivisions  one,  five  or  six  of  section  eight  hundred 
and  eighty-seven  of  the  code  of  criminal  procedure,  or  of  a  penon  charged 
with  a  violation  of  section  nineteen  hundred  and  ninety  of  the  penal  law, 
and  any  other  criminal  action  or  proceeding  of  which  a  court  of  special 
sessions  has  jurisdiction  to  try,  or  which  a  magistrate  has  jurisdiction  to 
hear  and  determine,  may  be  fixed  by  the  board  of  town  auditors,  if  any,  and 
otherwise  by  the  town  board  of  the  town,  or  the  board  of  supervisors  of  the 
county,  to  which  the  same  are  chargeable,  not  exceeding  the  amount  now 
allowed  by  law;  and  when  ao  fixed,  shall  supersede  as  to  such  town  or 
county  any  other  provision  of  law  fixing  fees  or  mileage  in  such  case. 
(Amended  by  L.  1909,  ck.  523  omd  L.  1913,  eh.  111.) 

Sonioe.— Ponner  Town  L.  (L.  1S90,  ch.  569)  |  165,  as  amended  br  L.  1893,  ch. 
4G8;  L.  1898,  cb.  667;  U  1903,  cb.  622;  originally  nvlaed  from  L.  1846,  cb.  180,  | 
26.  aa  amended  by  L.  1847,  ch.  4G5,  J  13. 

Reference*. — Fees  of  Juetlces  of  the  peace  In  criminal  procaedings.  Cods  Ciim. 
Proc.  i  T40-a.    Jurisdiction  ot  courts  of  special  aeMlons,  Id.  |  56. 

County  cboivei. — Fees  of  maglstratea  are  a  cbarge  upon  the  county.  (1)  Where 
the  proceedings  are  not  hod  In  the  county  in  which  the  offense  waa  committed; 
(2)  where  the  proceedings  are  for  felonies;  and  (3)  where  tbe  proceedings  or  trial 
for  tbe  offense  Is  bad  In  the  county  or  supreme  court.  In  all  other  cases  tba  ex- 
pense is  a  town  charge.  People  ex  rel.  Post  t.  Supervisora  ol  Ontario  (1847),  4  Den. 
260. 

Exi>enae  of  transportioE  prisoners. — ^The  purpose  ot  tbe  statute  was  to  make  the 
expenses  of  the  criminal  proceedings  follow  tbe  Jurisdiction  and  tbe  locality  of  the 
offense.  Thus,  the  expense  of  transporting  prisoners  convicted  in  court  of  special 
sesBlons  in  a  town  is  a  town  charge.  People  ex  rel.  McQratb  v.  Superriaors  of 
Westchester  (1890),  119  N.  Y.  126,  129,  23  N.  E.  489.  Transportation  of  JuvNiile 
delinquents  to  a  house  of  refuge  upon  tbelr  conviction  and  sentence  by  a  Justice  of 
tbe  peace  Is  a  town  charge.  People  ex  rel.  Andros  v.  Town  Auditors  (1898),  33  App. 
Dlv.  277,  53  N.  Y.  Supp.  739, 

Sheriff'i  fees  for  boarding  prisoners  are  county  charges.  Ross  v.  Supervisors 
of  Cayuga  (1885),  38  Han  20;  People  ex  rel.  Van  Tassel  v.  Buperrlsors  of  Colum- 
bia (1876),  67  N.  Y.  330.  But  tbe  fees  ot  a  deputy  sheriff  acting  as  a  peace  ofllcer 
are  a  town  charge.  People  ex  t«I.  White  v.  Clinton  (1898),  28  App.  Dfv.  478,  61  N.  Y. 
Supp.  lie. 

Pees  of  a  Jostiee  of  the  peace  are  a  town  charge.  People  ex  r«I.  Eraser  v.  Bd. 
ot  Auditors  (1893).  71  Hun  461.  24  N.  Y.  Snpp.  974. 

Expense  of  prMeontloni  nnder  Liquor  Tax  Law. — Kept,  of  Atty.  (}enl.  (1902)  342. 

§  172.  Peel  of  oflcers  in  TTlater  county, — In  the  county  of  Ulster  the 
fees  of  magistrates  and  other  officers  in  criminal  proceedings,  or  in  crim- 
inal actions  tried  before  a  magistrate  of  any  town  in  such  county  where 
the  offense  is  charged  to  have  been  committed,  shall  be  a  charge  against 
such  town.  The  fees  of  a  magistrate  or  officer  in  issuing  or  serving  proc- 
ess for  an  offense  committed  in  a  town  in  such  county  other  than  that 
in  which  such  magistrate  resides,  and  the  fees  of  a  magistrate  in  the 
trial  or  examination  of  a  person  brought  before  him  by  reason  of  the  ab- 
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or  inability  to  act  of  the  magistrate  before  whom  he  is  directed  by 
arrant  to  be  brought,  charged  with  such  an  offense  committed  in  a 
in  such  county  other  than  that  in  which  the  magistrate  before 
such  person  is  brought  resides,  shall,  in  either  case,  be  a  charge 
it  the  town  in  which  such  offense  was  committed.  Except  as  pro- 
in  this  section  no  fees  shall  be  allowed  to  a  magistrate  or  other  offi- 
r  services  in  a  criminal  action  or  proceeding  before  a  magistrate  of 
iwn  in  such  comity  for  or  on  account  of  an  offense  charged  to  have 
committed  in  another  town  therein.  The  fees  of  a  magistrate  and 
es  and  mileage  of  a  peace  officer  in  connection  with  the  arrest,  ex- 
tion,  conviction  and  commitment  of  a  tramp,  or  of  a  vagrant  under 
rision  one,  five  or  six  of  section  eight  hundred  and  eighty-seven  of 
»de  of  criminal  procedure,  may  be  fixed  by  the  board  of  town  audi- 
if  any,  and  otherwise  by  the  town  board  of  the  town  in  such  county 
ich  the  same  are  chargeable,  not  exceeding  the  amount  now  allowed 
V ;  and  when  so  fixed,  shall  saperaede  as  to  such  town  any  other  pro- 
of law  fixing  fees  or  mileage  in  such  case. 
oe^L.  1903,  ch.  622,  |  1. 

73.  Constable's  fees  in  TTliter  county. — In  the  county  of  Ulster,  the 
msation  allowed  by  law  to  constables  and  other  officers,  for  executing 
38  on  persons  charged  with  a  felony,  for  services  and  expenses  in 
ying  such  persons  to  the  jail  in  such  eotinty,  and  for  other  services 
ation  to  criminal  proceedings  and  the  support  of  prisoners  in  transit, 
hieh  no  specific  compensation  is  prescribed  by  law,  shall  be  a  charge 

the  town  in  such  county  where  the  crime  was  committed.  The 
es  and  accounts  for  services  rendered  by  justices  of  the  peace  in  any 
in  such  county,  in  the  examination  of  felons,  and  in  other  proceed- 
mentioned  in  section  one  hundred  and  seventy-one  shall  be  a  chai^ 
the  town  wherein  the  crime  was  committed,  and  shall  be  paid  in  the 
manner  as  other  town  charges. 
Me.— L.  1903,  ch.  623,  |  3. 

74.  Exception. — The  provisions  of  section  one  hundred  and  seventy- 
if  this  chapter  and  of  subdivisions  six  and  fourteen  of  section  two 
red  and  forty  of  the  county  law,  as  far  as  they  are  inconsistent  with 
provisions  of  the  last  two  sections,  shall  not  apply  to  the  county  of 
p  or  any  of  the  towns  therein. 

roe.— L.  1903,  ch.  622,  |  3. 

76.  Aoconnta  must  be  itemized. — No  account  shall  be  audited  by  any 
1  of  town  auditors  or  supervisors  or  superintendent  of  the  poor  for 
lervices  or  disbursements  unless  such  account  shall  be  made  out  in 
and  accompanied  with  an  affidavit  attached  thereto,  and  to  be  filed 
such  account,  made  by  the  person  presenting  or  claiming  the  same, 
the  items  of  such  account  are  correct  and  that  the  disbursements  and 
les  charged  therein  have  been  in  fact  made  or  rendered  or  are  neces- 


DigitizedbyL.lOOQlC 


8840  TOWN  LAW. 

a  176,177.  Town  charges.  K  lM9,cta.  63. 

8&ry  to  be  made  or  rendered  at  that  session  of  the  board,  and  statin;;  thai 
DO  part  thereof  has  been  paid  or  satisiied ;  and  the  chairman  of  the  board 
or  either  of  the  superintendents  may  administer  any  oath  required  nndet 
this  section.  Nothing  in  this  section  shall  be  construed  to  prevent  any 
board  from  disallowing  any  account,  in  whole  or  in  part,  when  so  rendered 
and  verified,  nor  from  requiring  any  other  or  further  evidence  of  the  truth 
and  propriety  thereof,  as  such  board  may  think  proper. 

Sonroc— Former  Town  L.  (L.  1890,  ch.  569)  H  167,  16S;  orislnally  revised  from 
L.  1845,  ch.  180,  i  24,  aB  amended  by  L.  1847,  cb.  490;  I*  1846,  ch.  180,  f  25. 

£«terenee. — To  almllar  effect,  see  County  Law,  |  23,  and  notea  thereunder. 

Defective  aceoonti. — The  town  board  mar  refuae  to  audit  an  account  nnleaa  It 
Ib  In  the  form  prescribed  by  statute.  But  the  board  sbould  permit  the  claimant 
to  withdraw  hla  claim  and  pr«eent  It  in  proper  form.  People  ei  rel.  Mason  v. 
SuperriBors  ot  Wayne  (1887),  46  Hun  62;  People  ex  reL  Andms  T.  Town  Andlton 
<1898),  33  App.  DlT.  277.  53  N.  Y.  Supp.  739. 

Where  bills  against  a  town  are  presented  in  auch  a  manner  that  the  auditing 
board  is  unable  to  separate  the  illegal  from  the  legal  charges,  it  ie  its  duty  to 
refuse  to  audit  any  of  the  charges.  Matter  of  Town  of  Hempetead  (1899),  3f 
App,  DlT.  321,  337,  BS  N.  Y.  Supp.  345.  atfd.  (1899).  160  N.  T.  685.  56  N.  E.  1101. 

Terificatlon. — After  audit  objection  cannot  be  made  that  Items  were  not  verifled. 
People  ex  rel.  Sherman  v.  Supervisors  of  St.  Lawrence  (1866),  30  How.  Pr.  173. 

Svbieqnent  audit  of  olalm  rejected  for  defeat. — If  a  claim  was  disallowed  because 
it  was  Improper  or  defective  in  form  as  where  it  was  neither  verlSed  nor  Itemised 
as  required  by  this  section,  or  If  the  claim  disallowed  was  presented  without 
tbe  authority  of  the  claimant,  the  town  board  may  pass  upon  it  when  again  pre- 
sented In  proper  form  by  the  claimant  himself.  People  ex  rel.  Brooklyn  Cooper- 
age Co.  V.  King  (1906),  116  App.  Dlv.  89,  101  N.  T.  Supp.  782. 

§  176.  TraTeling  fees. — No  traveling  fees  shall  be  allowed  for  travel- 
ing to  subpcena  a  witness  beyond  the  limits  of  the  county  in  which  the 
subpoena  was  issued,  or  of  an  adjoining  county,  unless  the  board  audit- 
ing the  account  shall  be  satisfied,  by  proof,  that  such  witness  could  not  be 
subpoenaed  without  additional  travel ;  nor  shall  any  traveling  fees  for  sub- 
poenaing witnesses  he  allowed,  except  such  as  the  board  auditing  the  ac- 
count shall  be  satisfied  were  indispensably  necessary. 

Sonrce. — Former  Town  L.  (L  1890,  ch.  669)  I  169;  orlglnallr  revised  from  L. 
1846,   ch.   180,   {   27. 

g  177.  Appeal  from  audit  of  town  board  to  board  of  sapeTTiwrs. — If 
any  account  of  a  justice  of  the  peace,  or  town  constable,  police  justice  of  a 
village  or  village  policeman,  for  fees  in  criminal  proceedings,  is  audited 
by  a  town  board  of  any  town,  any  taxpayer  of  the  town  may  appeal  from 
the  auditing  and  allowance  to  the  board  of  supervisors  of  the  county,  and 
the  board  of  supervisors  may  audit  and  allow  such  account.  If  the  ac- 
count shall  be  disallowed,  or  the  amount  thereof  reduced,  the  party  pre- 
senting the  same  shall  have  the  same  right  of  appeal  as  above  provided. 
The  appeal  shall  be  taken  within  fifteen  days  after  filing  the  certificate  of 
allowance  or  disallowance  of  an  account  by  the  town  board,  in  whole  or 
in  part,  by  the  service  of  a  notice  of  appeal  in  writing  on  the  town  cleric 
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L.  1909,  ch.  63.  Town  charKOB.  |  177, 

and  the  clerk  of  the  board  of  supervisors ;  and  the  town  clerk  ghall  forth- 
with thereafter  transmit  the  account  to  the  board  of  supervisors  of  the 
county,  to  be  audited  and  allowed  by  them ;  and  the  town  board  shall  have 
no  further  jurisdiction  over  the  account  after  the  service  of  the  notice  of 
appeal.  Such  part  of  such  accounts  as  the  board  of  supervisors  shall 
allow,  shall  be  assessed  and  collected  the  same  as  other  town  charges. 
(Amended  by  L.  1910,  ch.  61.) 

kniee. — Former  Town  L.  (L.  1S90,  ch.  669)  f  163;  originally  revised  from  L. 
1S«I.  ch.  862,  gi  2~B;  L.  1S69.  ch.  S55,  t  6,  as  amended  by  L.  1S71,  ch.  274. 

After  k  board  of  town  anditon  hai  Judicially  paued  npon  the  merit*  of  a  olalm 
and  dliallowed  tt  the  elalmanti  only  remedy  U  by  an  appeal,  In  eome  cases  to  tbe 
board  ot  Bupervtsors,  and  In  otbws  by  certiorari  to  the  appellate  dlvlBlon  of  tbe 
Bupreroe  court.  The  supreme  court  at  special  term  1b  without  power  to  review  the 
action  of  tbe  board  upon  the  ground  that  It  was  not  a  legal  charge.  People  ez  rel. 
Anderson  v.  Snedeher  (1912).  75  Misc.  194,  132  N.  Y.  Supp.  7SS. 

XDttce  of  appeal  to  claimant. — Where  an  appeal  is  taken  by  taxpayers  to  the 
board  of  Buperrlsors  from  a  determination  of  a  board  of  town  auditors  allowing 
&  claim  filed  agalnet  the  town,  notice  ot  auch  appeal  la  not  required  to  be  given 
to  tbe  claimant;  the  section  Is  not  unconstitutional  because  tt  neglects  to  require 
aach  notice.  Tbe  board  of  aupervlsors  la  not  required,  upon  the  appeal,  to  aum- 
man  the  claimant  to  appear  personally  and  explain  the  itema  of  his  account. 
People  ez  rel.  Rice  v.  Supervisors  of  Orleans  {1904),  98  App.  DlT.  390,  90  N.  T. 
Sapp.  318. 

Effect  of  light  to  appeal. — Right  to  appeal  from  the  action  taken  by  town  boajd 
Id  respect  to  accounts  of  Justices  of  the  peace  or  town  constableB  for  tees  In 
criminal  proceedings  does  not  alfect  the  right  to  compel  an  audit  of  an  account 
by  mandamus.  People  ez  rel.  Fraser  v.  Board  of  Auditors  (1893),  71  Hun  4S1,  24 
N.  Y.  Supp.  974;  People  ez  rel.  Mlasllpaugb  v.  Town  Auditors  (1884).  1  How.  N.  S. 
224. 

Andit  by  the  board  ot  nipervliort  in  tbe  tlrat  Instance  to  not  autborised.  Rept. 
ot  Atty.  Oenl.  (1894)  361. 

Waiver  of  Jndiolal  review. — Wliere  a  town  constable  after  audit  by  the  town 
board  and  by  tbe  board  of  supervisors,  after  appeal  to  them,  accepts  payment  of 
tbe  amount  allowed,  be  waives  right  to  a  Judicial  review  of  the  Items  disallowed; 
and  It  makes  no  dlSer«nce  that  a  protest  was  made,  whether  he  took  it  as  payment 
in  full  or  as  part  payment,  or  whether  the  payment  was  not  accepted  until  after 
tbe  determination  of  the  board  of  supervisors.  People  ex  rel.  Long  v.  Supervisors 
otRochlsnd  (1907),  120  App.  Dtv,  662,  105  N.  Y.  Supp.  19. 

The  iBclnslon  of  a  claim  in  a  tax-roll,  and  iti  lubieqiient  rejection  by  the  board  ot 
npervliari,  does  not  authorize  payment  of  claim  by  collector  and  the  claimant  has 
ao  cause  of  action  against  the  town  therefor.  Adams  v.  Town  of  Wheatfleld  (1S99), 
48  App.  Div.  466,  81  N.  Y.  Supp.  738. 

Aceonnt*  of  police  Jnstlcei  and  policemen  of  a  village  cannot  be  collected  under 
this  section;  the  remedy  Is  under  tbe  Village  Law.  ||  185  and  190.  People  ex  rel. 
Village  of  Brochport  v.  Sutphin  (1900),  53  App.  DIv.  613.  66  N.  Y.  Supp.  49,  mod. 
(1901),  16S  N.  Y.  163,  69  N.  E.  770. 
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ARTICLE  IX. 
DIBTB. 

Section  190.  AnDual  reports  to  board  of  superrlBors. 

191.  Form  o(  reports. 

192.  Publication  or  report. 

193.  Duplicate  reports. 

194.  Cancellation  of  bonds. 

195.  Limitation  of  Indebtedness. 

§  190.  Annual  reports  to  board  of  inperTison. — When  a  town  has 
public  debt,  consisting!:  of  bonds,  or  other  evidence  of  debt  issued  on  t 
credit  of  the  town,  the  supervisor  thereof  shall  make  a  report  to  the  boa: 
of  supervisors  of  the  count?,  at  every  annual  session  thereafter,  of  t 
amount  of  such  indebtedness. 

Bontoe. — Former  Town  L>.  (L.  1S90,  cb.  G69)  |  210;  orlglnBlIy  revised  from 
ISTO,  cb.  652,  I  1. 

§  191.  Form  of  reports. — Such  report  shall  be  in  tabular  form,  spe< 
fying  the  different  acts  under  which  the  bonds  or  debts  were  issued,  wi 
the  rate  of  interest  thereon,  the  amount  unpaid  at  the  time  of  the  electii 
of  the  supervisor,  and  the  amount  of  debt  paid  at  the  date  of  his  repoi 
and  coming  due  during  his  term  of  office. 

Sonree. — Former  Town  L.  (L.  1S90,  cb.  569)  |  213;  oilKlnallr  revised  from 
1870,  cb.  652,  |  2. 

§  192.  Fnbliofttion  of  report. — The  report  so  made  shall  be  published 
the  annual  report  of  the  proceedings  of  the  board  of  supervisors. 

Source. — Former  Town  U  (L.  1S90,  cb.  569)  t  212;  orlglnallr  revleed  from 
ISTO,  cb.  652,  I  3. 

§  193.  Snplioate  reports. — ^The  supervisor  shall  also,  at  the  expirati 
of  his  term  of  office,  at  the  biennial  town  meeting,  make  and  present  thert 
a  duplicate  copy  of  such  report  to  the  board  of  supervisors,  includi 
and  adding  thereto  the  amount  of  bonds  issued,  and  the  amounts  a] 
interest  paid,  since  the  date  of  the  report  up  to  the  day  and  date  of  t 
expiration  of  his  term  of  office,  duly  attested  before  a  justice  of  the  pea 
of  his  town,  which  report  shall  be. filed  in  the  town  clerk's  office  of  t 
town,  subject  to  the  inspection  by  any  elector  thereof. 

Source. — Former  Town  L.  {L.  1890,  cb.  569)  i  213;  orlglnallr  revised  from 
ISTO,  ch.  652,  I  4. 

§  194.  Cancellation  of  bonds. — All  such  bonds  and  coupons  then 
paid,  shall  be  canceled  by  the  town  board  of  the  town,  at  a  meeti 
thereof  to  be  held  for  that  purpose,  within  ten  days  previous  to  the  a 
nual  town  meeting;  and  a  record  thereof  shall  be  filed,  signed  by  t 
board,  in  the  office  of  the  clerk  of  the  town. 
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ronner  Town  U  (L.  1890,  cb.  569)  |  214;  originally  revised  from  U 
2,  I  5. 

Limitation  of  indebtednen. — No  town  including  a  portion  of  the 
ik  park  and  having  state  lands  within   the  boundaries  of  the 

hereafter  contract  aoy  debt  or  debts  which  shall  exceed  the  sum 
:housand  dollars,  except  upon  the  duly  verified  petition  of  the 
at  least  sixty-five  per  centum  of  the  taxable  real  property  therein, 
al  property  appears  on  the  last  preceding  completed  assessment- 
h  town.  For  the  purposes  of  this  article  the  consent  of  the  comp- 
11  be  deemed  to  be  the  consent  of  the  state.  This  section  shall  not 
lebt«  contracted  for  the  purpose  of  retiring  or  paying  any  existing 
ess  pursuant  to  law,  nor  shall  it  apply  to  any  town  within  the 
s  of  which  there  is  wholly  or  partly  contained  an  incorporated 
iving  a  population  of  at  least   three   thousand   inhabitants   as 

the  last  preceding  state  or  federal  census.     {Amended  by  L. 
116.  and  L.  1917,  eh.  120,  in  effect  Apr.  2,  1917.) 
Former  Town  L.  (L.  1890,  cb.  569)  |  Z15,  ae  added  b?  L.  1904,  cb.  436. 


ARTICLE  X. 
UCEnEB. 

).  Town  board  ma;  prohibit  bawklns  and  peddling  without  license. 

1.  Issuance  ot  licenses. 

2.  Penalties. 

3.  Unlawful  bawklng  or  peddling,  or  refusal  to  produce  a  license,  a 

mlBdemeanor. 

4.  Niagara  and  Orleans  counties  excepted. 

G.    Town  board  may  license  and  regnilate  public  backs  and  entertain- 

6.  Rules. 

7.  Violation  ol  article  a  misdemeanor. 

8.  CMTeDders,  where  tried. 

9.  Injuactlons. 

Town  board  may  prohibit  hawking  and  peddling  withont  lioenie. 
wn  board  of  any  town  may,  by  resolution,  prohibit  the  hawking 
lling  of  goods  or  produce  in  public  streets  or  places,  or  the  vend- 
e  same  by  calls  from  house  to  house,  without  a  license ;  but  such 
3n  shall  not  apply  to  the  peddling  of  meats,  fish,  fruit  or  farm 

to  the  sale  by  sample  or  prospectus  of  goods,  books  or  other 
iise   where   the  same  are   not   delivered  at   the   time   the   order 

is  taken,  or  to  peddling  by  any  person  or  corporation  in  this 
ovided  no  sale  is  made  by  such  person  or  corporation  of  dry- 
lothing,  drugs  or  articles  of  food  and  all  sales  are  wholly  or 
y  barter  for  merchandise,  or  so  as  to  require  a  license  from  an 
y  discharged  soldier,  sailor  or  marine  of  the  military  or  naval 
.  VIII— 37 


d  by  Google 


H  ill.  212'  Licenses.  L.  1909,  ch.  e 

Berviee  of  the  United  States  who  has  obtained  a  license  from  the  coun 
elerk  to  hawk,  peddle,  vend  or  solicit  trade,  in  pursuance  of  law, 

Bonree.— Fonner  Town  L.  (L.  1890,  cb.  E69)  |  1S4,  as  added  by  L.  1SS9,  cb.  31 
amended  by  L.  189S,  ch.  S3Si  L.  1899,  cb.  314. 

Eeferenoet, — Town  board  not  to  prohibit  bawklng  and  peddling  farm  prodof 
General  Municipal  Liaw,  j  81.  Discrimination  against  nonresidents,  Id.  f  8 
Llcenaes  to  soldiers  and  Bailors  to  peddle  mercbandlse,  General  Business  La' 
{  32.  State  license  to  peddlers,  Id.  |{  30-36.  Municipal  ordinances  not  alecti 
by  sUte  license.  Id.  i  3E. 

Applloatlon. — Sale  of  goods,  tbrough  orders  given  to  dellrerymen,  does  not  con 
wltbln  the  meaning  o(  this  provision.     Rept.  ol  Atty.  Genl.  (1899)   229. 

Liability  for  false  imprlionineiit. — Where  Intonnatlon  is  presented  to  a  Justli 
of  tbe  peace,  alleging  tbe  violation  of  a  resolution  or  ordinance  pasaed  by  a  tov 
board,  jurisdiction  ts  given  to  tbe  justice;  If  the  person  arrested  is  dlschargt 
because  tbe  resolution  related  only  to  nonresidents  of  the  town,  the  person  wl 
presented  the  information  Is  not  liable  for  (alae  Imprisonment.  OUbert  v.  Ss 
terlee  (1905),  101  App.  DIt.  313,  91  K.  Y.  Supp.  960. 

Section  olted.— Famawortb  t.  Boro  Oil  A  Gas  Co.  (1915),  216  N.  T.  40.  43,  109  K.  ] 


§  211.  Issuance  of  lioenws. — If  any  such  occupation  in  any  town  shs 
he  BO  prohibited,  the  town  board  thereof  shall  establish  uniform  annu. 
fees  for  such  licenses,  and  the  town  clerk  shall  issue  a  license,  specifyir 
the  fee  to  be  paid  therefor,  to  any  citizen  of  the  United  States,  applyir 
therefor,  that  he  deems  a  suitable  person  to  pursue  such  calling.  Upc 
the  presentation  of  such  license  to  the  supervisor  of  the  town  and  tl 
payment  to  him  of  the  fee  specified  therein,  the  supervisor  shall  indor 
upon  the  license  a  receipt  of  such  payment  and  the  date  thereof.  Sm 
license  shall  take  effect  from  the  date  of  such  payment,  and  shall  eontini 
in  force  for  the  term  specified  therein.  Such  a  license  shall  not  he  issut 
for  a  longer  term  than  one  year  nor  for  a  shorter  term  than  three  month 
Any  applicant  that  has  been  refused  such  license  by  the  town  clerk  ms 
apply  to  the  town  board  therefor;  and  the  same  may  be  granted  or  r 
fused  by  the  board. 
BouToe.— Former  Town  L.  (L.  1890,  ch.  669)  i  185,  as  added  by  L.  1898,  cb.  53 
Iloenie  for  peddlinir,  how  obtained.    Rept.  of  Atty.  Genl.  (1899)  226. 

§  212.  Penalties. — Every  person  hawking  or  peddling  goods  or  proi 
uce  in  the  public  streets  or  places,  or  vending  the  same  by  calls  fro 
house  to  house,  in  any  town,  the  town  board  of  which  require  a  licen: 
for  the  pursuit  of  such  calling,  without  having  obtained  such  license,  < 
who  refuses  to  produce  such  a  license  to  any  peace  officer  wlio  dcinani 
inspection  of  the  same,  shall  be  liable  to  a  penalty  of  twenty-five  dollar 
recoverable  by  the  supervisor  of  the  town  in  any  court  having  jurisdi 
tion  thereof,  and  applicable  to  the  support  of  the  poor  of  the  town.  Tl 
refusal  to  produce  such  a  license  when  demanded  by  a  peace  officer  sha 
be  presumptive  evidence  that  such  person  is  hawking,  peddling  or  vendir 
without  a  license.     An  action  for  a  penalty  imposed  by  this  section  sha 


dbyGOOgIC 


TOWN  liAW.  8845 

)9.  cb.  63.  Ucenses.  H  S13-217. 

be  maintained  unless  it  is  brought  withiu  sixty  days  after  the  com- 
ion  of  the  offense  charged. 

tree. — Former  Town  L.  (L.  1890,  ch.  669)  f  1S6,  ae  added  by  h.  189S.  cti.  &3S. 
tlMi  olted.— ColUnder  t.  Reardoo  (1910).  13S  App.  DIr.  738,  742,  123  N.  Y. 
.  687. 

213.  Unlawful  hawking  or  peddling,  or  refusal  to  prodnoe  a  licenie,  a 
emea&or. — Any  person  who  hawks,  peddles  or  vends  without  a  license 
Qy  town,  as  required  by  this  article,  or  contrary  to  the  terms  of  his 
ise,  or  who  refuses  to  produce  his  license  on  the  demand  of  a  peace 
ir,  is  guilty  of  a  misdemeanor. 

LToe. — ^Former  Town  L.  (L.  ISSO,  ch.  669),  f  187,  as  added  by  L.  1898,  cb.  638. 

214.  Klagara  and  Orleans  counties  excepted. — Niagara  and  Orleans 
ities  are  hereby  excepted  from  the  provisions  of  the  last  four  sections 
liis  chapter. 

iTM. — Former  Town  L.  (L.  1890,  cb.  669)  |  188,  as  added  by  L.  1899,  cb.  230. 

215.  7own  board  may  licenie  and  regulate  public  backs  and  entertain- 
ti. — The  supervisor,  justice  of  the  peace  and  town  clerk  of  any  town  are 
by  authorized  and  empowered  to  license  and  regulate  all  public  hacks, 
eles,  venders,  shows,  concerts,  public  amuseuients,  merry-go-rounds, 
usals,  tobo^an  slides,  ferris  wheels,  rope  dancing,  loop-the-loop,  public 
lens,  tragedy,  comedy,  opera,  ballet,  play,  farce,  minstrelsy  or  dancing, 
ny  other  entertainment  of  the  stage,  or  any  part  or  parts  thereof,  or 

equestrian,  circus  or  dramatic  performance,  or  any  performance  of 
[lers  or  acrobats  in  such  town  outside  of  an  incorporated  city  or  vil- 
,  and  to  fix  the  fee  to  be  paid  for  the  persons  so  licensed  to  said  offi- 
,  which  money  so  collected  shall  be  paid  over  to  the  supervisor  of 
i  town  within  thirty  days  after  the  receipt  of  the  same,  and  the  said 
irvisor  shall,  after  deducting  the  necessary  expenses  for  carrying  out 
provisions  of  this  article,  place  the  same  in  the  general  town  fund, 
tended  by  L.  1913,  ch.  496.) 
iTM. — L.  1890,  cb.  332,  as  amended  by  L.  1906,  ch.  249. 

216.  Bulei. — The  said  officers  shall  have  power  to  make  and  estab- 
such  rules,  regulations  and  ordinances,  not  inconsistent  with  the  laws 
his  state,  as  they  may  deem  necessary  for  the  proper  regulation  of 
I  hacks,  vehicles,  venders,  shows,  concerts,  public  amusements,  merry- 
ounds,  carousals,  toboggan  slides,  ferris  wheels,  rope  dancing,  loop-the- 
I,  public  gardens,  tragedy,  comedy,  opera,  ballet,  play,  farce,  minstrelsy 
lancing,  or  any  other  entertainment  of  the  stage,  or  any  part  or  parts 
■eof,  or  any  equestrian,  circus  or  dramatic  performance,  or  any  per- 
aance  of  jugglers  or  acrobats.  Such  rules,  regulations  and  ordinances 
1  be  posted  in  at  least  ten  public  places  in  such  town. 

BIO*.— L.  1890,  cb.  332, 1  2.  ae  amended  by  L.  1906,  cb.  219,  I  3. 

217.  Violation  of  article  a  miademeanor. — It  shall  not  be  lawful,  in 
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any  town  where  the  ofScers  mentioned  in  this  article  shall  have  made  a 
established  rules,  regulations  and  ordinances  as  in  this  article  provided  f 
to  conduct,  or  operate,  any  public  hacks,  vehicles  or  peddling  or  to  ma 
tain,  operate,  carry  on  or  exhibit  any  shows,  concerts,  public  amusemen 
merry-go-rounds,  carousals,  toboggan  slides,  ferris  wheels,  rope  dancii 
loop-thc-loop,  public  gardens,  tragedy,  comedy,  opera,  ballet,  play,  far 
minstrelsy  or  dancing,  or  any  other  entertainment  of  the  stage,  or  a 
part  or  parts  thereof,  or  any  equestrian,  circus  or  dramatic  performance, 
any  performance  of  jugglers  or  acrobats,  until  a  license  for  conductii 
maintaining,  carrying  on,  and  exhibiting  the  same  shall  have  been  first  b 
and  obtained,  signed  by  the  supervisor  and  town  clerk  of  any  such  tow 
and  each  and  every  violation  of  the  provisions  of  this  article  shall  be  a  ni 
demeanor. 
Bonroe. — L.  1S90,  cb.  332,  S  3,  aa  amended  br  L.  1905,  cb.  249,  |  3. 

§  218.  Offenden,  where  tried. — Subject  to  the  power  of  removal  pi 
vided  for  in  part  one,  chapter  one,  title  six  of  the  code  of  criminal  pi 
cedure,  courts  of  special  sessions  in  any  such  town  have,  in  the  first  i 
stances,  exclusive  jurisdiction  to  hear  and  determine  charges  of  violati 
the  provisions  of  this  article  and  all  violations  of  any  rule,  regulation 
ordinance  established  by  the  officers  of  any  such  towns  as  provided  for 
this  article ;  and  any  person  violating  the  provisions  of  this  article,  or  ai 
rule,  regulation  or  ordinance  established  by  said  officers  as  in  this  arti( 
provided  for,  shall  be  guilty  of  a  misdemeanor. 
SonrM.— 1..  1890,  cb.  332,  i  4,  as  ameaded  bf  L.  1905,  cb.  249,  |  4. 

§  219.  InJDUctions. — In  case  any  person  shall  operate  or  conduct  ai 
public  hack,  vehicle  or  peddling  or  shall  open,  advertise  to  open,  opera' 
maintain  or  conduct  any  show,  concert,  public  entertainment,  merry-g 
round,  carousal,  toboggan  slide,  ferris  wheel,  rope  dancing,  loop-tbe-loo 
public  garden,  tragedy,  comedy,  opera,  ballet,  play,  farce,  minstrelsy 
dancing,  or  any  other  entertainment  of  the  stage,  or  any  part  or  pai 
thereof,  or  any  equestrian,  circus,  or  dramatic  performance  or  any  pc 
formance  of  jugglers  or  acrobats,  in  any  such  town  without  first  obtainii 
a  license  therefor  as  provided  for  by  this  article  or  as  provided  for  by  t 
rules,  regulations  and  ordinances  adopted  by  any  town  as  herein  pi 
vided  for,  it  shall,  and  may  be  lawful  for  the  town,  in  its  corporate  nam 
to  apply  to  the  supreme  court,  or  any  justice  thereof,  for  an  Injunction 
restrain  the  opening,  carrying  on,  or  maintaining  thereof,  until  he  shi 
have  complied  with  the  requisites  of  this  article  and  of  the  rules,  regul 
tions  and  ordinances  adopted  by  any  said  town  in  obtaining  such  licens 
which  injunction  may  be  allowed  upon  a  complaint  to  be  in  the  name  i 
the  town  in  the  same  manner  as  injunctions  are  now  usually  allowed  t 
the  practice  of  said  court;  and  the  said  town  is  not  required  to  give  ai 
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g  on  a&y  such  application  granted  or  applied  for  under  tlie 

of  tbig  article. 

r.  1890.  ch.  332,  I  5,  as  amended  by  U  1906,  cb.  249,  |  5. 


ARTICLE  XI. 


Town  board  mar  eetabllab  sewer  sTStem;  petition. 
B.    Town  board  may  direct  construction  of  portions  ot  sewer  syatem; 
extension,  notice  of.  petition. 
Action  br  town  board. 
Oaths  and  undertablnKs  of  commissioners. 
Approval  and  taiag  of  map  and  plan  of  sewer  system. 
Contracts  for  the  constmctfon  of  sewer  syatem. 
Superrlfllng  engineer,  Inspecton  and  attorney. 
Acquisition  ot  property  by  condemnation. 
Apportionment  ot  local  assessment  for  construction. 
Appeal  from  apportionment. 
Hearing  of  appeal. 
Reapportionment. 
Procedure  by  new  commissioners. 
Pees  ot  commissioners. 
E^xpense  of  construction,  bow  raised. 
Annual  statement  of  commissioners. 
Uen  of  assessment.     (Repealed.) 
Sewer  connections. 

Constructing  laterals  in  sucb  districts. 
Contracts  for  construction  ot  laterals. 
Improrements;   bow  paid  for. 

Town  board  aucj  establish  sewer  ayatein;  petition. — The  town 
ny  town  on  the  petition  of  owners  of  real  property  in  a  pro- 
iet,  or  in  a  proposed  extension  ot  an  existing  district,  repre- 
re  than  one-half  in  value  of  the  taxable  real  property  therein 
by  the  last  preceding  completed  assessment-roll,  may  establish  a 
m  outside  an  incorporated  village  or  city,  or  extend  the  bounda- 
ixisting  district  and  the  sewer  system  therein  accordingly.  The 
ist  describe  the  proposed  district,  or  proposed  extension  of  an 
itrict,  and  state  the  maximum  amount  proposed  to  be  expended 
itruction  of  such  sewer  system  or  extension.  Each  petitioner 
opposite  his  name  the  assessed  valuation  of  the  real  property 
dm  in  such  district,  or  extension  of  an  existing  district,  accord- 
last  preceding  completed  assessment-roll.  The  petition  must  be 
be  petitioners  and  proved  or  acknowledged  in  the  same  manner 
0  be  recorded,  and  if  it  be  a  petition  to  extend  an  existing  dis- 
le  sewer  system  therein  shall,  in  addition  to  the  foregoing  pro- 
approved  in  writing  by  the  sewer  commissioners  of  such  dis- 
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triet.  There  shall  be  annexed  to  and  presented  with  snch  petition  a  m: 
and  plan  of  the  proposed  sewer  system,  or  extension,  with  specifications  ■ 
dimensions  and  connections  and  outlet  or  sewage  disposiU  works  prepan 
by  a  eompetent  engineer  at  the  expense  of  the  petitioners.  The  petitio 
era  may,  however,  present  to  the  town  board  with  such  petition,  map,  pli 
and  specifications,  a  statement,  verified  by  one  of  the  petitioners  havii 
personal  knowledge  of  the  correctness  thereof,  showing  the  amount  of  tl 
actual  cost  to  them  of  said  map,  plan  and  specifications  and  the  cost  of  ti 
acknowledgments  of  the  signatures  to  sueh  petition,  and  by  whom  pai 
which  said  amount,  if  found  by  the  town  board  to  be  just  and  reasonab] 
and  if  the  said  town  board  shall  make  one  of  the  ordera  as  provided  by  8€ 
tion  two  hundred  and  thirty-one  of  this  chapter,  shall  be  and  become 
part  of  the  espense  of  construction,  and  shall  be  included  in  the  first  ta 
levy  therefor,  and  shall  be  refunded  to  the  person  or  persons  by  who 
paid,  as  shown  by  the  aforesaid  statement,  by  the  supervisor  of  the  tow 
who  shall  take  a  receipt  therefor.  At  any  time  after  the  town  board  h 
made  an  order  establishing  such  district,  or  extending  an  existing  distri< 
the  maximum  amount  proposed  to  be  expended  in  the  construction  of  sui 
sewer  sjrstem  in  said  district,  or  extension,  may  be  increased  by  a  petiti< 
of  ownera  of  real  property  in  said  district  or  extension,  representing  mo 
than  one-half  in  value  of  the  taxable  real  property  therein,  as  appears  t 
the  last  preceding  completed  assessment-roll,  setting  forth  the  addition 
amount  proposed  to  be  expended,  in  excess  of  the  maximum  amount  s 
forth  in  the  petition  upon  which  the  said  district  or  extension  was  esta 
lished.  Such  petition  must  be  signed  and  proved  or  acknowledged  in  tl 
same  manner  as  the  petition  for  the  establishment  of  said  sewer  distri 
or  extension,  and  shall  be  filed  in  the  ofBce  of  the  town  clerk.  Every  pel 
tion  made  as  provided  in  this  section  shall  contain  a  statement  conspic 
ously  printed  thereon  as  follows:  "The  cost  of  construction  and  maL 
tenance  of  such  sewer  system  or  extension,  as  the  case  may  be  shall  1 
assessed,  from  year  to  year,  by  the  sewer  commissioners  to  be  appointe 
upon  the  lands  within  the  sewer  district  or  extension  in  proportion  i 
nearly  as  may  be  to  the  benefit  which  each  lot  or  parcel  will  derive  ther 
from."  Any  petition  made  as  herein  provided  shall  be  legal  for  all  pu 
poses  herein,  although  some  of  the  petitioners  therein  may  have  sigac 
and  acknowledged  the  same  before  this  section,  as  hereby  amended,  ttiki 
effect.     {Amended  by  L.  1910,  ch.  134,  and  L.  1911,  ch.  507.) 

Bonroe— L.  1901,  ch.  348,  f  1,  as  ameaded  by  L.  1907,  ch.  217. 

Ontlet  for  the  iritem  may  be  outelde  of  the  district  created.  Rept.  of  Atty.  Get 
(1902)  346. 

Seotloa  olted.~-Fanuworth  v.  Boro  Oil  A  Qaa  Co.  (1915),  216  N.  Y.  40,  43,  109  1 
B.  860. 

§  230-a.  Town  board  may  direct  conttniotioii  of  portiona  of  sewer  Bytten 
exteniion,  notice  of,  petition. — If  in  the  petition  for  the  establishment  of 
sewer  district  or  for  an  extension  to  an  existing  district,  the  petitionei 
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shall  pray  tbat  a  portion  or  portions  only  of  the  system  desired  ultimately 
to  serve  the  entire  district  or  an  extension  to  the  aaid  district,  shall  be 
constructed  in  the  Srst  instance,  and  shall  describe  the  said  portion  or 
portions  in  their  said  petition,  and  indicate  the  same  on  the  said  map 
and  plan,  and  shall  specify  the  maximum  amount  proposed  to  be  expended 
in  the  construction  of  such  portion  or  portions  of  the  said  system,  the 
town  board  may  include  in  its  order  establishing  the  said  district  or  ex- 
tension, a  direction  that  the  sewer  commissioners  shall  construct  only  the 
portion  or  portions  of  the  said  system  designated  in  the  said  petition,  nntil 
extensions  thereto  shall  be  authorized  as  hereinafter  provided.  In  case 
the  town  board  shall  make  an  order  establishing  the  said  district  and  con- 
taining the  said  direction,  the  provisions  of  this  chapter  shall  be  applicable 
thereto  in  all  respects,  except  that  the  town  board  shall  not  issue  bonds 
to  provide  for  the  cost  of  such  portion  or  portions  to  an  amount  exceed- 
ing the  amount  mentioned  in  the  said  petition  as  the  maximum  amount 
proposed  to  be  expended  in  the  construction  of  such  portion  or  portions. 
Thereafter  extensions  to  the  said  system  may,  from  time  to  time,  be  author- 
ized by  the  town  board  upon  the  petition  of  the  owners  of  real  property 
within  the  area  in  stUd  district  to  be  served  by  any  proposed  extension  or 
extensions  to  the  said  system,  representing  more  than  one-half  in  value 
of  the  taxable  real  property  within  such  area,  as  appears  by  the  last  pre- 
ceding completed. assessment-roll,  which  said  petition  shall  comply  in  form, 
suhstanee,  and  in  the  manner  of  execution,  so  far  as  applicable  thereto, 
with  the  requirements  of  the  petition  for  the  establishment  of  a  sewer 
district,  and  shall  state  the  maximum  amount  proposed  to  be  expended  for 
such  extension  or  extensions,  and  shall  have  endorsed  thereon  a  written 
approval  of  a  majority  of  the  sewer  commissioners  of  such  district,  and 
there  shall  be  presented  with  the  said  petition  a  map  prepared  by  a  com- 
petent engineer,  showing  the  area  proposed  to  be  served  by  any  such 
proposed  extension,  and  in  case  such  proposed  extension  or  extensions 
involve  a  change  from  the  plans  shown  by  the  map  and  plan  attached 
to  the  petition  for  the  establishment  of  the  said  sewer  district  such  petition 
shall  be  accompanied  by  a  map  and  plan  of  such  extension  or  extensions 
prepared  in  the  same  manner  as  the  original  map  and  plan,  and  approved 
hy  the  state  board  of  health.  Before  acting  upon  a  petition  to  extend  the 
system  in  any  district  or  extension  thereof,  the  town  board  shall  give  notice 
of  the  time  and  place  at  which  it  will  meet  to  act  thereon,  by  posting  at 
least  twenty-one  days  before  the  day  fixed  for  the  said  meeting  a  notice 
thereof  .in  at  least  four  public  places  in  the  said  district,  and  by  publishing 
a  notice  thereof  once  in  each  of  the  three  calendar  weeks  immediately  pre- 
ceding the  week  in  which  the  said  meeting  is  to  be  held  in  at  least  one 
newspaper  published  in  the  said  town,  if  a  newspaper  is  published  therein. 
The  cost  to  the  petitioners  of  the  maps,  plans,  specifications,  and  of  the 
acknowledgments  of  the  signatures  to  such  petition  may  be  made  a  part 
of  the  expense  of  constructing  the  said  extension  or  extensions  as  pro- 
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Tided  in  section  two  hnndred  and  thirty  of  the  town  law  with  respect  to  th 
like  expenditures  of  the  origiaal  petitioners,  and  the  maximum  amoim 
proposed  to  be  expended  in  the  construction  of  any  such  extension  or  ex 
tensions  to  the  sewer  system  in  any  such  district  may  be  increased  by  th 
petition  of  the  owners  of  real  property  in  the  area  proposed  to  be  servet 
thereby,  representing  more  than  one-half  the  taxable  real  property  thereii 
as  appears  by  the  last  preceding  completed  assessment-roll  of  said  town 
in  the  manner  specified  in  section  two  hundred  and  thirty  of  the  towi 
law  for  increasing  the  maximum  amount  proposed  to  be  expended  for  th 
construction  of  the  original  system.  In  case  said  extension  or  extension 
to  the  said  sewer  system  in  any  such  district  shall  be  authorized  by  th 
town  board  of  any  such  town,  such  extension  or  extensions,  shall  there 
after,  for  all  purposes,  be  regarded  as  part  of  the  original  system,  and  shai 
be  constructed  and  maintained  by  the  sewer  commissioners  of  the  sai< 
district,  and  the  cost  of  the  construction  thereof  shall  be  provided  fo 
by  the  issue  and  sale  of  town  bonds  in  the  same  manner  as  provided  i 
section  two  hundred  and  thirty-seven  of  the  town  law  for  the  paymen 
of  the  cost  of  the  original  system,  which  said  bonds  shall  be  a  town  chargt 
and  the  principal  and  interest  thereof,  together  with  the  cost  of  main 
tenance  of  such  extension  or  extensions,  shall  be  collected  from  the  re« 
property  within  the  said  district  by  the  said  sewer  commissioners,  in  th 
'  same  manner  as  though  said  extension  or  extensions  had  formed  a  part  o 
the  original  system  constructed  in  the  said  district.  {Added  hy  L.  191! 
ch.  205.) 

§  231.  Aotion  by  town  board. — If  the  town  board  is  satisfied  that  th 
petitioners  are  owners  of  real  property  in  the  proposed  district  or  extei 
sion,  and  own  more  than  one-half  in  value  of  the  taxable  real  propert 
therein,  they  shall  make  an  order  establishing  such  district,  or  extendio 
the  boundaries  of  an  existing  district,  and  if  establishing  a  new  distric 
appointing  three  taxpayers  therein  as  sewer  commissioners,  who  shall  hoi 
their  offices  at  the  pleasure  of  the  town  board.  Such  sewer  commissionei 
shall  each  be  paid  for  their  services,  at  such  times  as  the  town  board  ma 
designate  in  said  order,  an  amount  to  be  fixed  by  the  town  board,  wbic 
amount  shall  not  exceed  three  dollars  per  day  for  each  day  actually  an 
necessarily  spent  in  the  business  of  the  sewer  district  and  shall  be  deeme 
an  expense  of  maintaining  the  sewer  system  and  shall  be  collected  an 
paid  as  provided  in  section  two  hundred  and  forty-three  of  this  chapter  fo 
expense  of  maintenance.  {Almended  by  L.  1910,  ck.  134,  and  L.  1911,  c) 
507.) 

L.  1811,  cli.  907,  {  S. — This  act  shall  not  affect  an)'  proceeding  now  pending  nnde 
any  sections  of  the  town  law  amended  by  this  act  and  begun  In  conformity  to  lb 
requirements  thereof  as  they  existed  prior  to  the  taking  effect  of  this  act,  and  sue 
proceedings  may  be  conducted  to  completion  with  the  same  force  and  effect  as  1 
said  sections  bad  not  been  hereby  amended. 

SouToe.— L.  1901,  ch.  348,  %  2. 
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§  232.  Oathi  fend  ondertakii^  of  commistionen. — Each  commissioner 
before  entering  on  the  duties  ol  his  office  shall  take  the  constitutional  oath 
of  office  and  execute  to  the  town  and  file  with  the  town  clerk  an  ofSeial 
undertaking  in  such  sum  and  with  such  sureties  as  the  town  board  shall 
direct.  The  town  board  may  at  any  time  require  any  such  commissioner 
to  file  a  new  oflBcial  undertaking  for  such  sum  and  with  such  sureties  as 
the  board  shall  direct. 

Bonne. — L.  1901,  cb.  348,  |  3. 

§  833.  Approval  and  filing  of  map  and  plan  of  Kwer  lyvtem. — The 
sewer  commissioners  shall  cause  a  copy  of  the  map  and  plan  of  the  pro- 
posed sewer  system,  or  proposed  extension  thereof,  to  be  submitted  to 
the  state  board  of  health,  and  if  approved,  it  shall  be  filed  in  its  office. 
Such  map  and  plan  may  be  amended  with  the  approval  of  the  state  board 
of  health,  and  if  amended,  it  shall  be  filed  in  the  offices  of  the  state  board 
of  health  and  of  the  town  elerk.     (Amended  by  L.  1910,  eh.  134.) 

SonrM.— L.  1901,  ch.  348.  %  4. 

§  234.  Contracts  for  the  oonstmction  of  sewer  lyitem. — The  sewer  com- 
missioners of  such  district  shall  advertise  for  proposals  for  the  con- 
stmetion  of  a  sewer  system,  or  an  extension  thereof,  according  to  such 
map  and  plan,  finally  filed,  either  under  an  entire  contract  or  in  parts  or  sec- 
tions as  the  board  may  determine.  Such  advertisement  shall  be  pub- 
lished once  in  each  of  two  successive  weeks  in  each  newspaper  published 
in  said  sewer  district  and  extension  thereof,  and  if  no  newspaper  is  pub- 
lished therein,  in  the  two  newspapers  published  nearest  thereto.  The 
eommissioners  may  require  a  bond  or  deposit  from  each  person  submitting 
a  proposal,  to  be  not  less  than  twenty-five  per  centum  of  the  amount  in- 
volved, the  liability  on  such  bond  to  accrue,  or  such  deposit  to  be  for- 
feited to  the  town,  in  case  such  person  shall  refuse  to  enter  into  a  con- 
tract in  accordance  with  his  proposal.  The  commissioners  may  accept 
or  reject  any  or  all  proposals,  and  when  the  contract- is  let  it  shall  be  let 
to  the  lowest  bidder.  No  contract  shall  be  made  by  which  a  greater 
amount  shall  be  agreed  to  be  paid  than  the  maximum  amount  stated  in 
the  petition  for  the  construction  of  such  sewer,  as  amended  by  supple- 
mental petition,  if  any,  including  the  expense  of  superintendence  and 
inspection  as  provided  in  section  two  hundred  and  thirty-five.  Each  con- 
tract shall  be  executed  in  duplicate,  one  of  which  shall  be  given  to  the 
contractor  and  the  other  shall  be  filed  in  the  office  of  the  town  clerk. 
{Amended  by  L.  1910,  ch.  134.) 

>ou«e.— L.  1901,  ch.  34S,  |  5,  as  amended  by  L.  1907,  ch.  217,  |  2. 

§  236.  Supervising  engineer,  inspectors  and  attorney. — The  sewer  com- 
missioners may  employ  an  attorney,  a  supervising  engineer  to  superin- 
tend and  inspect  the  construction  of  any  sewer,  or  extension  thereof,  or 
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works  connected  therewith,  and  also  such  inspectors  as  may  be  necessary 
and  fix  the  comp^isation  of  such  attorney,  engineer  and  inspector 
Such  compensation,  together  with  the  fees,  charges  and  expenses  of  tl 
engineer  employed  to  prepare  the  map,  plan  and  specifications,  and  th 
cost  of  the  acknowledgments  of  the  signatures  of  the  petitioners,  as  pr< 
vided  for  in  section  two  hundred  and  thirty  of  this  chapter,  shall  I 
treated  as  a  part  of  the  expense  of  eonstructioD.  (Amended  by  L.  191i 
ck.  134.) 

Sonroe.— L.  1901,  ch.  34S,  I  <,  aa  amraded  by  L.  1906,  ch.  85,  |  1;  L.  1908.  el 
269.  II.  '. 

§  236.  Acqniiitian  of  property  by  condemnation. — If  sewer  commi: 
sioners  are  unable  to  agree  with  the  owners  for  the  purchase  of  real  proj 
erty  necessary  for  the  construction  of  the  sewer  system,  they  may  acquii 
the  same  by  condemnation,  whether  it  be  necessary  to  acquire  the  fee  c 
an  easement  for  a  right  of  way  therein,  and  whether  the  property  an 
easements  necessary  to  be  acquired  are  within  the  territorial  limits  of  tk 
sewer  district  as  established;  said  sewer  commissioners  may  enter  into  a 
agreement  with  the  board  of  trustees  or  other  duly  authorized  officers  c 
an  adjoining  incorporated  village,  to  sewer  some  part  or  portion  of  sue 
incorporated  village,  and  to  lay  and  maintain  pipes  therein,  and  when  pipe 
are  laid  and  maintained,  and  sewer  system  constructed  within  the  limit 
of  an  adjoining  incorporated  village  pursuant  to  an  agreement  so  madi 
the  sewer  commissioners  shall  have  the  same  control  and  exercise  the  sam 
rights  and  privileges  in  connection  with  the  system  constructed  withi 
the  limits  of  an  incorporated  village  as  they  have  in  connection  with  th 
system  established  within  the  sewer  district  as  laid  out.  {Amended  by  1 
1913,  ch.  73.) 
Source.— U  1901,  ch.  348.  t  7. 

§  237.  Apportionment  of  local  aueiBment  for  conitrnotion. — The  sewe 
commissioners  shall  prepare  and  file  in  the  office  of  the  town  clerk  a  ma 
and  plan  of  such  district,  or  extension,  which  shall  show  the  highway 
and  the  several  parcels  of  land  therein.  The  commissioners  shall  r< 
port  to  the  town  board  the  amount  of  the  cost  of  construction  of  such  sewe 
system  as  determined  under  the  foregoing  provisions  hereof.  The  tow: 
board  shall  direct  the  issue  and  sale  of  bonds  for  the  amount  of  the  cost  o 
construction  as  so  reported  to  said  board  by  the  said  commissioners,  whicl 
said  bonds  shall  be  redeemable  in  such  equal  yearly  instalments,  the  in 
terest  thereon  to  be  paid  semi-annually,  as  said  t«wn  board  shall  prescribe 
and  shall  be  a  town  charge.  In  the  month  of  July  in  each  year  the  towi 
board  shall  notify  the  sewer  commissioners  of  the  amount  to  become  du' 
for  principal  and  interest  during  the  ensuing  year  on  the  bonds  so  issued 
The  sewer  commissioners  shall  forthwith  proceed  to  assess  such  amount  oi 
the  lands  within  sueh  district,  or  extension  of  an  existing  district,  in  pro 
portion  as  nearly  as  may  be  to  the  benefit  which  each  lot  or  parcel  wil 
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derive  therefrom.  Alter  making^  such  apportionment,  said  eommiBsioners 
shall  forthwith  serve  on  each  land  owner  a  notice  of  at  least  ten  days  of 
the  completion  thereof  and  of  the  filing  of  such  map  and  plan,  and  that  at 
a  specified  time  and  place  a  hearing  will  be  had  to  consider  and  review  the 
same.  Sueh  notice  must  be  served  upon  said  land  owners  personally  or 
by  mailing  the  same  to  their  last  known  respective  addresses  or  by  publish- 
ing the  same  once  each  week  for  two  weeks,  in  a  newspaper  which  circu- 
lates in  said  district,  or  by  either  or  any  of  said  methods.  The  eommis- 
sioDers  shall  meet  at  the  time  and  place  specified  to  hear  objections  to  such 
apportionment,  and  may  modify  and  correct  the  same.  The  sewer  com- 
missioners upon  the  Completion  and  correction  of  such  apportionment  shall 
forthwith  file  the  same  in  the  office  of  the  town  clerk,  and  shall  give  notice 
of  the  filing  of  such  completed  and  corrected  apportionment  in  the  manner 
provided  for  by  section  thirty-nine  of  the  tax  law  as  to  towns.  The  appor- 
tionment shall  then  be  deemed  final  and  conclusive  unless  an  appeal  is 
taken  therefrom,  as  hereinafter  provided,  within  fifteen  days  after  the  filing 
tliereof.  The  town  board  shall  present  to  the  board  of  supervisors  at 
its  annual  meeting,  a  statement  of  such  apportionment  as  so  corrected  and 
filed,  showing  the  amount  due,  or  to  become  due,  for  principal  and  interest 
during  the  ensuing  year,  on  the  bonds  issued  under  this  article ;  each  lot 
or  parcel  liable  to  pay  the  same,  and  the  amount  chargeable  to  each.  The 
board  of  supervisors  shall  levy  such  sums  (gainst  the  property  liable,  and 
shall  state  the  amount  of  the  tax  in  a  separate  column  in  the  annual  tax- 
roll  under  the  name  "sewer  tax."  Such  tax  when  collected  shall  be  paid 
lo  the  supervisor  and  be  by  him  applied  in  payment  of  the  bonds.  An 
unpaid  assessment  shall  he  collected  in  the  same  manner  and  shall  subject 
the  land  and  land  owner  liable  therefor,  to  the  same  interest,  burdens  and 
penalties,  as  other  town  taxes  in  arrears.  (Amended  hy  L,  1910,  ck.  134, 
andL.  1915,  cA.  368.) 

Bovroe.— L.  1901.  cb.  348.  |  8. 

Llmltatloii  of  expenditure  for  canitmotlon  of  village  water  ijriteiiL — It  aeema 
th&t  the  provisions  of  sectioD  13  of  tbe  County  Law  apply  to  tbe  Issue  ot  bonds 
of  a  town  under  sections  237,  287  and  288  of  tbe  Town  I^w  and  tbat  such  an 
iBsue  will  not  be  autborlzed  if  tbe  amount  tbereof  wltb  tbe  otber  obligations 
of  the  town  Issued  and  outBtandlag  exceed  tbe  limitation  ot  credit  therein  pre- 
scribed.   Rept.  of  AttT.  Oenl.  June  9,  1910. 

5  238.  Appeal  from  apportionment. — A  person  aggrieved  by  an  appor- 
tionment may,  within  fifteen  days  after  the  filing  thereof,  appeal  therefrom 
to  the  county  court  of  the  county  in  which  sueh  district  is  situated.  Such 
appeal  shall  be  taken  by  a  notice  stating  the  grounds  thereof,  served  per- 
Booally  or  by  mail  upon  each  of  the  sewer  commissioners  and  filed  with  the 
town  clerk. 
Seiirce. — L.  1901,  ch.  348,  |  9.       . 

5  239.  Hearing  of  appeal. — ^Either  party  may  bring  on  the  appeal  on 
a  notice  of  not  less  than  ten  nor  more  than  twenty  days.     AH  appeals  from 


yGoogIc 


»  3<0-242.        SewOT.  L.  1909.  ch.  6: 

the  some  apportioament  muBt  be  consolidated  and  heard  as  one  appea 
The  county  court  may  affirm  or  reverse  the  apportionment.  If  it  be  r< 
versed  on  the  groand  that  it  is  erroneous,  unequal  or  inequitable,  the  coui 
shall,  by  order  of  reversal,  appoint  three  disinterested  freeholders  of  th 
district  as  commissioners  to  make  a  new  apportionment,  and  no  appeal  sha 
be  allowed  from  such  order. 
Source.— L.  1901,  ch.  34S,  |  10. 

§  240.  Beapportioiunent. — A  reapportionment  shall  be  made  in  the  fo 
lowing  cases: 

1.  By  the  commissioners  appointed  by  the  county  court  where  th 
original  apportionment  is  reversed  on  the  ground  that  it  is  erroneous,  ui 
equal  or  inequitable. 

2.  By  the  sewer  commissioners  of  the  district  where  the  origina)  ai 
portionment  is  reversed  upon  any  other  ground.  A  reapportionment  ui 
der  this  subdivision  shall  be  made  in  like  manner  as  the  original. 

3.  Reapportionments  shall  also  be  made  hy  the  sewer  commissioners  i 
like  manner  as  original  apportionments  are  made  upon  the  petition  of  th 
owners  of  real  properly  in  said  district  representing  a  majority  of  th 
taxable  property  therein,  as  appears  by  the  last  preceding  completed  ai 
sessment  roll,  when  the  said  petition  shall  state  that  the  existing  apportior 
ments  have  become  unequal  or  inequitable ;  such  reapportionments  shall  h 
made  from  time  to  time,  but  not  aftener  than  once  in  three  yean 
{Amended  by  L.  1911,  ch.  251.) 

Sonroe.— L.  1901,  ch.  348.  J  11. 

§  241.  Frocedore  by  new  commiisionen. — The  commissioners  appointe' 
by  the  county  court  shall  give  notice  of  the  time  and  place  at  whic! 
they  will  meet  to  make  such  reapportionment,  and  shall  serve  notice  tbereoJ 
either  personally  or  hy  mail,  at  least  ten  days  before  such  meeting,  upoi 
each  owner  of  land  within  such  district  or  extension  of  an  existing  dis 
trict,  as  finally  fixed  by  the  board  of  sewer  commissioners.  They  shaJ 
meet  at  the  time  and  pla^e  specified  and  make  such  reapportionment  ii 
the  manner  herein  prescribed  for  the  sewer  commissioners.  They  shal 
file  such  reapportionment  in  the  office  of  the  town  clerk,  and  it  shall  b 
final  and  conclusive.  (Amended  by  L.  1910,  ck.  134.) 
Source.— U  1901,  cb.  348,  |  12. 

§  242.  Fees  of  conunituonera. — Each  commissioner  appointed  by  tfa 
county  court  is  entitled  to  five  dollars  for  each  day  necessarily  spent  ii 
making  such  reapportionment,  besides  his  actual  necessary  expenses.  SucI 
fees  and  expenses  are  a  charge  against  the  town,  and  must  be  audited  b; 
the  town  board.  The  amount  thereof  shall  be  added  to  the  portion  o: 
the  expense  of  constructing  such  sewer  or  sewer  system,  which  is  to  bi 
assessed  against  property  in  such  sewer  district  or  extension.  {Amendec 
by  L.  1910,  ch.  134.) 
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§  243.  Expense  of  maintenanoe,  how  niied. — ^After  the  sewer  system 
is  constructed  it  shall  be  mamtained  by  the  commissioners,  and  the  cost 
dI  sucti  maintenance  shall  be  a  charge  upon  the  sewer  district.  Id  July 
of  each  year,  the  sewer  commissionere  shall  present  to  the  town  board 
an  estimate  of  the  amount  of  money  required  by  said  commissioners  to 
meet  the  expenses  of  maintaining  the  sewer  system  for  the  ensuing  year. 
The  town  board  shall  formally  pass  upon  such  estimate  and  approve,  or 
correct  and  approve,  the  same.  The  sewer  commissioners  shall  thereupon 
assess  the  amount  of  the  estimate  as  so  approved,  and  corrected,  on  the 
lands  within  their  district,  in  proportion,  as  nearly  as  may  be,  to  the 
benefit  which  each  lot  or  parcel  will  derive  *  thereform,  and  shall  give 
the  same  notice  thereof,  and  shall  correct  and  file  such  apportionment  in 
the  same  manner,  and  shall  give  the  same  notice  of  the  filing  of  such 
corrected  apportionment,  as  is  provided  for  in  section  two  hundred  and 
thirty-seven  of  this  chapter.  An  appeal  may  be  taken  from  such  cor- 
rected apportionment  within  the  same  time,  and  the  procedure  thereupon 
shall  be  the  same  as  specified  in  sections  two  hundred  and  thirty-eight 
to  two  hundred  and  forty-two,  both  inclusive,  of  this  chapter,  except 
that  the  fees  of  the  commissioners  appointed  by  the  comity  court  to  re- 
adjust the  apportionment  made  pursuant  to  this  section  shall  be  a  charge 
upon  the  sewer  district,  and  shall  be  included  in  the  expenses  of  mainte- 
nance. Whenever  an  apportionment  is  to  be  made  to  meet  an  instal- 
ment of  principal  and  interest  on  the  bonds  issued  pursuant  to  section 
two  hundred  and  thirty-seven  of  this  chapter,  any  proceedings  for  the 
correction,  review  or  readjustment  thereof  shall  be  consolidated  with 
the  like  proceedings,  if  any,  with  respect  to  the  apportionment  made  as 
provided  in  this  section.  The  town  board  shall  present  such  estimate 
to  the  board  of  supervisors  at  its  annual  meeting,  with  a  statement  of 
each  property  or  parcel  liable  for  the  same  and  the  amount  chargeable 
to  each.  The  board  of  supervisors  shall  levy  such  sums  against  the  prop- 
er^ liable  and  shall  state  the  amount  of  tax  in  the  annual  tax  roll  under 
the  name  "sewer  tax,"  with  the  sewer  tax  to  be  raised  for  payment  of 
bonds  as  provided  in  section  two  hundred  and  thirty-seven  of  this  chap- 
ter, and  after  such  bonds  shall  have  been  entirely  paid  in  a  similar  eol- 
mnn  headed  "sewer  tax."  This  tax  for  maintenance,  when  collected, 
shall  be  paid  to  the  supervisor  of  the  town  and  by  him  paid  to  the  sewer 
commissioners  to  meet  the  expense  of  maintenance  of  the  sewer  system. 
An  unpaid  assessment  under  this  section  shall  be  collected  in  the  manner 
provided  for  in  section  two  hundred  and  thirty-seven  of  this  chapter. 
The  sewer  system  as  so  constructed,  or  as  hereafter  added  to  or  changed, 
shall  be  under  the  charge  and  control  of  the  sewer  commiesioners,  under 
whose  supervision  it  shall  be  used  by  property  owners,  and  no  person 
•  So  In  original. 
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shall  enter  into,  open  or  interfere  with  or  use  said  eewer  system  excep 
under  the  inspection  and  direction  of  said  sewer  cotninissioners  and  afte 
formal  permission  shall  have  been  given  by  said  commiasioners.  Th 
sewer  commissioners  shall  adopt  rules  and  regulations  to  govern  the  maix 
tenance  and  use  of  the  sewer  system  and '  shall  therein  fix  the  amouu 
of  fees  that  shall  be  chargeable  to  individuals  or  property  owners  wh 
may  wish  to  enter  or  use  the  sewer  system,  which  fees  shall  be  sufficien 
in  amoiint  to  pay  for  the  cost  of  inspeetioo  of  such  entry  or  entria 
Any  person  violating  any  provisions  hereof  and  interfering  with,  ec 
tering  or  using  said  sewer  system  without  obtaining  such  permissioi 
shall  be  guilty  of  a  misdemeanor  and  liable  to  punishment  accordingly 
{Amended  by  L.  1910,  ch.  134.) 
SoDToe.— Ia  1901,  ch.  34S,  f  14.  as  amended  by  L.  1908,  ch.  26S,  I  1. 

§  244.  Annnal  statement  of  commiBsionen. — The  sewer  commissioner 
shall  in  the  month  of  December  in  each  year  file  in  the  office  of  the  towi 
clerk  a  detailed  statement,  under  oath,  of  the  moneys  received  and  paii 
by  them  since  their  last  statement  under  the  provisions  of  this  chaptei 
together  with  the  names  of  the  persons  or  parties  from  whom  the  sam 
were  received  and  to  whom  the  same  were  paid,  and  the  object  of  eaci 
payment,  with  the  vouchers  therefor.  Such  statement  shall  show  th< 
balance  remaining  in  their  hands,  which  balance  shall  be  applied  to  main 
tenance  account  for  the  following  year.     {Amended  by  L,  1910,  ch.  134.' 

i  245.  Lien  of  assessment. — Repealed  by  L.  1910,  ch.  134,  §  11,  in  effe\ 
Apr.  21,  1910. 

§  245.  Sewer  conneotions. — The  board  of  sewer  commissioners  shall  causi 
a  notice  to  be  published  in  every  newspaper  published  in  the  town  oi 
towns  in  which  the  sewer  district  is  located,  and  posted  in  at  least  twenty 
conspicuous  public  places  in  the  district,  requiring  the  owners  or  occupanb 
of  all  property  fronting  or  abutting  on  any  street  or  portion  thereof  in  tht 
town  in  which  any  public  sewer  is  about  to  be  laid  or  is  being  laid  or  hai 
been  laid  by  such  board  to  make  and  lay  connection  pipes  to  and  from  thi 
sewer  mains  in  such  street  or  any  portion  thereof  in  front  of  each  separatf 
piece  of  property,  and  where  directed  by  such  board  within  such  time  anc 
in  such  manner  and  under  such  inspection  as  such  board  shall  prescribe 
and  whenever  any  such  owner  or  occupant  shall  have  made  default  in  mak' 
ing  such  connection  with  such  sewer  mains  opposite  the  lands  and  premiscf 
owned  or  occupied  by  him  as  directed  in  and  required  by  such  printed 
notice  therefor,  in  the  manner  and  within  the  time  specified,  such  board 
shall  have  power  and  authority  to  so  make,  extend  and  complete  the  same 
to  the  property  line  of  the  lands  and  premises  so  owned  or  occupied 
opposite  thereto  and  in  front  thereof,  and  to  connect  the  same  with  any 
existing  pipes  in  front  thereof;  and  the  actual  expense  thereof,  including 
all  labor  done  and  materials  used  in  doing  and  completing  the  same,  shall 
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be  assessed  by  the  board  upon  each  separate  piece  of  property  opposite 
which  the  same  shall  be  done  and  completed  and  shall  be  a  lien  and  liens 
on  such  premises  and  lots  of  land  respectively,  and  the  same  shall  be  col- 
lected in  the  same  manner  as  other  assessments  under  this  article,  and 
when  so  collected,  the  amount  thereof  shall  be  paid  to  the  sewer  com- 
missioners to  meet  the  expense  or  maintenance  of  the  sewer  system. 
{Addsd  by  L.  1913,  ch.  421.) 

§  246.  Comtmcting  laterals  in  inch  diatricta. — The  board  of  sewer  com- 
missioners may  in  any  town  where  a  sewer  district  has  been  laid  out  and 
established  as  hereinbefore  set  forth,  construct  one  or  more  laterals  upon 
one  or  more  streets  within  the  sewer  district  as  established,  from  time  to 
time,  entirely  at  the  expense  wf  the  owners  of  the  land  fronting  on  said 
street,  streets  or  portions  thereof  whereupon  said  lateral  or  laterals  are 
constructed,  provided  a  petition  therefor  be  presented  to  the  board  of 
sewer  commissioners  signed  by  at  least  a  majority  of  the  resident  owners 
of  real  property  fronting  on  said  street,  streets  or  portions  thereof  where- 
npon  it  is  proposed  to  lay  and  construct  said  lateral  or  laterals.  The  board 
of  sewer  commissioners  shall  upon  the  receipt  of  a  petition  as  aforesaid  give 
a  public  hearing  thereon  to  all  persons  interested  on  a  notice  of  at  least  ten 
dBj>g,  which  notice  shall  specify  the  time  and  place  said  hearing  shall  be  held 
and  shall  be  served  upon  the  owners  of  the  land  fronting  upon  said  street, 
Btreets  or  portions  thereof  set  forth  and  described  in  said  petition,  by  mail- 
ing the  same  to  their  last  known  respective  addresses  or  by  publishing  the 
same  once  each  week  for  two  weeks  in  a  newspaper  which  circulates  in  said 
district,  or  by  either  or  any  of  said  methods.  If  the  board  of  sewer  com- 
missioners shall  act  favorably  upon  said  petition,  they  shall  by  resolu- 
tion direct  that  suitable  plans  be  prepared,  showing  the  location  of  such 
lateral  or  laterals  and  such  street,  streets  or  portions  thereof  it  is  proposed 
to  sewer  thereby,  giving  the  dimensions  of  the  pipes  proposed  to  be  laid, 
the  location  of  the  manholes  and  dush  tanks,  and  showing  where  the  same 
are  to  be  connected  with  the  sewer  system  within  said  district,  and  if  there 
be  a  lateral  or  portion  thereof  upon  such  street,  streets  or  portions,  said 
commissioners  are  hereby  given  power  and  authority  to  repair  or  enlarge 
the  same  so  as  to  conform  as  near  as  possible  with  the  lateral  to  be  con- 
structed.    {Added  hy  L.  1913,  ch.  72,  and  amended  by  L.  1916,  eh.  593.) 

.  S  H7.  Contracts  for  construction  of  laterals. — The  board  of  sewer  com- 
missioners may  employ  a  suitable  en^neer  to  make  a  survey  and  prepare 
tbe  plans  referred  to  in  section  two  hundred  forty-six,  and  after  the  same 
has  been  prepared  and  adopted  by  the  board  of  sewer  commissioners  they 
may  cause  specifications  to  be  made,  and  to  advertise  for  bids  to  con- 
Btnict  such  lateral,  laterals  or  portions  thereof  referred  to  in  such  petition, 
and  to  do  all  things  necessary  in  connection  therewith,  and  to  award  a  con- 
tract for  the  construction  thereof  to  the  lowest  bidder,  or  they  may  reject 
any  and  all  bids  and  readvertise.     {Added  by  L.  1913,  ch.  72.) 
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§  24S.  ImproTements ;  how  paid  for. — After  the  board  of  aewer  comn 
sioners  have  received  the  bids,  they  most  ascertain  the  total  cost  of  a 
structing  said  laterals  including  the  fees  of  the  engineer  and  inspectt 
They  shall  then  report  to  the  town  board  of  the  town  wherein  said  sei 
system  is  located,  to  which  report  there  shall  be  attached  a  copy  of 
plans  and  specifications  for  such  improvement  and  tabulated  statement 
the  bids  received,  showing  the  lowest  bid  and  the  estimated  cost  of 
improvement  as  determined  by  the  sewer  commissioners,  which  shall  be  fi 
in  the  office  of  the  clerk  of  said  town,  and  the  town  board  shall  direct 
issue  and  sale  of  bonds  for  the  aggregate  amount  of  the  cost  of  said 
provement  as  provided  in  section  two  hundred  and  forty-three  of  this  i 
and  the  principal  and  interest  on  said  bonds  shall  be  apportioned  upon 
property  fronting  upon  said  street,  streets  or  portion  thereof  referred 
and  mentioned  in  said  petition  in  the  same  manner  as  the  original  c 
of  constructing  the  sewer  system  is  directed  to  be  apportioned  upon 
property  within  the  district,  and  the  sewer  commissioners  shall  have 
same  control  and  make  the  same  rules  and  regulations  in  connection  n 
the  lateral,  laterals  or  portions  thereof  so  constructed  as  they  may  enfo 
from  time  to  time  in  reference  to  the  sewer  system  within  said  distr 
and  the  cost  of  maintaining  the  same  shall  become  a  part  of  maintain 
the  entire  sewer  system  and  be  apportioned  in  the  same  manner.  A) 
the  money  is  obtained  for  the  construction  of  said  lateral,  laterals  or  [ 
tions  thereof,  the  commissioners  shall  then  enter  into  a  contract  for 
construction  of  the  same,  which  contract  shall  be  entered  into  in 
same  manner  as  the  contract  referred  to  in  reference  to  the  construct 
of  the  entire  system.     (Added  by  L.  1913,  eh.  72.) 

ARTICLE  Xl-a. 
(Article  added  by  L.  1910.  ch.  183.) 


Section  2G0.  Sidewalk  dlstricU  eBtabllslied. 

2G1.  ImprovementB  In  such  dlatrlcta. 

262.  Contract  for  Improvementa. 

263.  ImproTementB;  bow  paid  for. 
251.  Control  OTer  aldewalka. 

2G5.  Proceedlnga  for  conatnicUng  sidewalks  not  conatmcted  under 
preceding  aectlona. 

§  250.  Sidewalk  diitricta  established. — The  town  board  of  any  to 
on  the  petition  of  twenty-five  owners  of  real  property  in  a  proposed 
trict,  whose  names  appear  upon  the  last  preceding  completed  assessn 
roll,  may  establish  a  sidewalk  district  outside  of  an  incorporated  vill 
or  city;  such  petition  must  be  filed  with  the  town  clerk  of  said  towi 
least  ten  days  before  it  is  acted  upon  by  the  town  board  as  hereina 
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meDtioned  and  most  bound  the  territory  outside  of  the  corporate  limits  of 
any  incorporated  village  or  city  in  said  town,  which  is  to  be  included  in 
said  district,  and  thereafter  said  district  is  to  be  known  as  a  sidewalk 
district,  and  the  taxable  property  within  said  district  is  to  thereafter 
become  subject  to  the  charges  and  assessments  hereinafter  mentioned ;  and 
after  receiving  such  petition,  the  town  board  may  adopt  the  same  by  ' 
resolution  and  lay  out  the  portion  of  the  town  described  in  said  petition 
as  a  sidewalk  district.     {Added  by  L.  1910,  ck.  183.) 

§  251.  Improremests  in  inch  districts. — The  town  board  of  any  town  in 
which  a  sidewalk  district  is  laid  out  as  aforesaid  may  cause  a  sidewalk  on 
any  street  or  part  thereof  in  said  sidewalk  district  to  be  g^raded  and  a 
sidewalk  to  be  built,  curbed  or  guttered  or  any  one  or  more  of  such  acts 
performed,  partly  at  the  expense  of  the  taxable  property  in  said  sidewalk 
district,  and  partly  at  the  expense  of  the  owners  of  the  land  fronting  on 
Baid  street  or  part  thereof,  improved  as  aforesaid,  but  such  sidewalk  shall 
not  be  so  graded,  built,  curbed  or  guttered  unless  a  petition  therefor  be 
presented  to  said  town  board  signed  by  at  least  a  majority  of  the  owners 
of  property  fronting  on  said  street  or  portion  thereof,  proposed  to  be  so 
improved.  The  town  board  shall  upon  the  receipt  of  such  petition  as 
aforesaid  give  a  public  hearing  thereon  to  all  persons  interested  on  a 
notice  of  at  least  ten  days,  which  notice  shall  specify  the  time  and  place 
said  hearing  shall  be  held,  and  shall  be  served  upon  said  persons  personally 
by  mailing  the  same  to  their  last  known  respective  addresses,  or  by  pub- 
lishing the  same  once  each  week  for  two  weeks,  in  a  newspaper  which  cir- 
culates in  said  district,  or  by  either  or  any  of  said  methods.  If  said  town 
board  shall  act  favorably  upon  said  petition,  it  shall  by  resolution  define 
the  width  of  the  sidewalk,  the  kind  and  character  of  materials  of  which 
the  same  shall  be  constructed,  and  whether  the  same  shall  be  curbed  or 
guttered,  or  both,  and  the  kind  and  character  of  curb  or  gutter,  or  both, 
that  shall  be  laid.  It  shall  cause  the  sidewalks  upon  said  street  or  portion 
thereof  to  be  graded,  and  a  sidewalk,  curb  and  gutter,  or  either,  to  be  con- 
structed and  laid  thereupon,  and  such  sidewalks,  curbs  or  gutters  as  may  be 
already  laid  upon  said  street  or  portion  thereof,  to  be  repaired  and  made  to 
conform  to  the  established  grade.  {Added  by  L.  1910,  ch.  18li,  and 
amended  by  L.  1917,  ch.  593,  in  effect  May  21,  1917.) 

§  252.  Contract  for  improremeiLts. — The  town  board  of  any  town  wherein 
a  sidewalk  district  is  laid  out  and  defined  as  aforesaid  is  hereby  empowered 
and  authorized,  after  it  has  favorably  acted  upon  a  petition  presented 
by  the  property  owners  on  a  street  or  portion  thereof,  as  aforesaid,  to 
cause  a  survey  to  be  made,  grade  to  be  established,  plans  and  specifications 
to  be  drawn  and  to  advertise  for  bids  to  grade  and  build  a  sidewalk,  lay  a 
curb  or  gutter  on  the  street  or  portion  thereof  described  in  said  petition, 
or  do  any  one  or  more  of  said  acts  and  award  a  contract  therefor  to  the 
lowest  bidder ;  or  the  said  town  board  may  with  or  without  a  survey,  plan 
Vol.  VIII— 38 
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or  specifications  obtain  from  the  superintendent  of  highways  of  the  tow 
an  estimate  of  the  cost  of  making  said  improvements,  and  after  approvii 
the  estimate,  cause  the  same  to  be  made  under  the  supervision  of  the  sa 
superintendent  of  highways  without  a  contract;  ail  expenses  incurred  1 
the  town  board  in  connection  with  such  improvements  or  any  of  thei 
'  shall  be  a  charge  upon  said  district.  (Added  by  L.  1910,  eft.  183,  at 
amended  hy  L.  1917,  ck.  593,  in  effect  May  21.  1917.) 

§  253.  Improvementa ;  how  paid  for. — After  a  town  board  has  ascertain! 
the  expense  of  the  improvements  provided  for  herein,  it  may  borrow  npi 
the  credit  of  the  town  wherein  said  district  is  located  a  sum  equal  to  t1 
total  thereof,  for  a  period  not  exceeding  eight  months  from  the  date  thereo 
at  a  rate  of  interest  not  exceeding  six  per  centum  and  use  the  same  to  pi 
the  expense  thereof,  which  certificate  with  interest  is  to  be  paid  out  of  tl 
moneys  derived  as  herein  provided.  After  the  town  board  has  ascertain* 
the  expense  of  grading  and  building  the  sidewalks  and  laying  the  curl 
and  gutters  upon  any  street  or  portion  thereof,  as  contemplated  herei 
it  shall  apportion  and  assess  three-fourths  of  the  expense  thereof  upon  tl 
property  fronting  upon  the  streets  or  portion  thereof  improved  as  afor 
said.  Notice  of  such  assessment  shall  be  given  to  the  owners  of  said  re 
property  in  the  same  manner  as  the  notice  above  mentioned  is  given,  whi( 
notice  shall  state,  among  other  things,  that  said  expenditures  have  bet 
made,  the  purpose  and  the  amount  thereof,  and  that  at  a  specified  tin 
and  place  the  town  board  will  meet  for  the  purpose  of  making  said  asses 
ments.  The  town  board  shall  meet  at  the  time  and  place  specified  in  sa 
notice  and  shall  determine  all  objections  made  to  such  assessment,  i 
eluding  the  amount  thereof,  and  shall  assess  upon  the  land  benefited  ai 
fronting  upon  said  street  or  portion  thereof,  the  amount  it  may  deem  jn 
and  reasonable,  not  exceeding  in  case  of  default  the  amount  stated  in  tl 
notice.  After  the  expiration  of  thirty  days  from  the  time  said  assessmei 
is  finally  made  and  assessed,  the  town  board  shall  direct  or  issue  a  sale  < 
bonds,  pledging  the  credit  of  the  town  wherein  said  district  is  locati 
for  the  B^regate  amount  of  the  assessments  remaining  unpaid,  whi( 
bonds  shall  mature  within  a  period  of  five  years  and  bear  interest  at 
rate  not  exceeding  six  per  centum  and  shall  be  a  town  charge.  The  tow 
board  shall  thereafter  annually  apportion  the  amount  to  be  raised  for  tl 
payment  of  such  bonds  on  the  lots  or  parcels  in  default,  so  that  the  t* 
thereon  will  be  the  same  as  if  an  equal  portion  of  the  general  assessmei 
was  then  paid.  Interest  on  the  unpaid  assessment  shall  be  added  to  sat 
tax  at  the  rate  payable  on  the  bond  or  certificate  of  indebtedness,  whit 
amounts  shall  be  computed  to  the  time  when  the  principal  or  an  insta 
ment  will  become  due,  or  if  no  principal  will  become  due  during  the  ensuii 
year,  then  the  interest  accrued  during  that  year  upon  the  assessment  < 
bonds  must  be  levied  upon  such  lot  or  parcels.  The  town  board  ^a 
annually  report  to  the  board  of  supervisors  at  its  annual  meeting,   an 
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submit  a  Btatement  showing  the  amount  due  or  to  become  due  with  prin- 
cipal and  interest  the  ensuing  year  on  bonds  issued  under  this  act,  and 
the  lota  or  parcels  liable  to  pay  the  same  and  the  amount  chai^eable  to 
each.  The  board  of  supervisors  shall  levy  such  amounts  against  the  prop- 
erty liable  and  shall  state  the  amount  of  the  tax  in  a  separate  column, 
in  the  annual  tax  roll  under  the  name  "sidewalk  tax";  such  tax  when 
collected  shall  be  paid  to  the  supervisor  and  be  by  him  applied  in  pay- 
ment of  the  bonds.  The  amount  apportioned  by  the  said  town  board  on 
any  lot  or  parcel  and  any  tax  levied  for  collection  thereof  shall  be  a  lien 
prior  and  superior  to  any  lien  or  claim  except  the  lien  of  an  existing  tax 
or  local  assessment.  The  remaining  one-fourth  of  said  expense  shall  be 
levied  and  assessed  upon  the  taxable  property  within  said  sidewalk  district, 
the  game  as  town  charges  are  levied  and  assessed  upon  the  taxable  property 
within  the  town  wherein  said  district  is  located.  An  aggregate  amount, 
however,  to  be  levied  and  assessed  upon  a  sidewalk  district  during  any  one 
Tear,  shall  not  be  in  excess  of  two  per  centum  of  the  assessed  valuation  of 
Che  taxable  property  within  said  district  as  appears  upon  the  last  preced- 
ing assessment  roll.  (Added  by  L.  1910,  ck.  183,  and  amended  hy  L.  1911, 
c\.  139,  and  L.  1917,  ch.  593,  in  e#ec(  May  21,  1917.) 

5  EH.  Control  over  tidewalka. — After  a  sidewalk  district  has  been  es- 
tablished as  herein  provided,  all  sidewalks  constructed  and  curbs  and 
matters  laid  within  said  district  shall  be  done  under  the  supervision  of 
the  superintendent  of  highways  of  the  town  wherein  said  district  is 
located.  He  is  hereby  authorized,  if  in  his  judgment  he  believes  it  to 
be  necessary,  to  establish  the  necessary  grades  therefor.  It  shall  be  the 
doty  of  the  owner  or  occupant  of  each  and  every  lot  or  parcel  of  land 
situate  upon  a  street  or  avenue,  or  a  portion  thereof,  which  has  been 
graded,  sidewalked,  curbed  or  guttered  as  herein  provided,  to  remove 
within  twelve  hours,  all  snow,  ice  or  other  obstructions  upon  the  side- 
walk in  front  thereof.  If  such  owner  or  occupant  fails  to  remove  such 
snow,  ice  or  other  obstructions  as  provided  herein,  the  superintendent  of 
highways  of  a  town  in  which  such  lots  are  situate  shall  cause  the  same 
to  be  removed  and  the  expense  thereby  incurred  shall  be  paid  in  the 
first  instance  out  of  moneys  provided  by  the  town  board  for  such  purposes 
available  therefor,  and  the  amount  thereof  shall  be  charged  against  such 
owner  or  occupant,  and  levied  and  collected  as  follows:  Such  super- 
intendent of  highways  shall  serve  personally  or  by  mail  upon  such  owner, 
occupant  or  company  a  written  notice  stating  that  at  a  time  and  place 
therein  mentioned,  he  will  assess  such  cost  against  the  owner,  occupant 
or  company  neglecting  to  perform  such  duties.  Such  notice  shall  be 
served  at  least  eight  days  previous  to  the  time  specified  therein.  If  di- 
rected to  a  company  it  may  be  served  upon  it  as  its  principal  place  of 
bnainess,  or  upon  an  agent  of  the  company  within  the  town.  If  the 
property  be  unoccupied  and  the  name  and  address  of  the  owner  is  un- 
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known,  it  may  then  be  served  by  posting  the  same  upon  the  proper 
affected  at  least  eight  days  previous  to  the  time  specified  therein.  At  t 
time  and  place  so  specified,  he  shall  hear  the  parties  interested  a; 
shall  thereupon  complete  the  assessment  stating  therein  the  name  of  ea 
owner,  occupant  or  company,  if  he  can  ascertain  the  same  and  the  amon 
assessed  against  him  or  it,  and  shall  return  such  assessment  to  t 
town  clerk,  who  shall  present  the  same  to  the  town  board  of  his  town 
its  meeting  held  on  the  Thursday  preceding  the  annual  meeting  of  t 
board  of  supervisors.  Such  town  board  shall  eertify  such  assessment 
the  board  of  supervisors,  who  shall  cause  the  amount  stated  therein 
be  levied  against  such  owner,  occupant  or  company,  and  any  uncollect 
tax  shall  be  a  lien  upon  the  lot  or  parcel  of  land  affected.  The  amou 
so  levied  shall  be  collected  in  the  same  manner  as  other  taxes  levied 
such  board  and  shall  be  paid  to  the  supervisor  of  the  town,  to  be  appli 
in  reimbursing  the  fund  from  which  such  cost  was  defrayed.  The  toi 
board  of  any  town  in  which  a  sidewalk  district  is  laid  out  as  her< 
provided  shall  annually  estimate  tfaie  amount  necessary  each  year 
remove  snow,  ice  and  other  obstructions  from  the  sidewalks  in  said  d 
trict  as  herein  provided,  which  sum  so  estimated  shall  be  levied  a 
assessed  upon  the'  taxable  property  within  said  sidewalk  district  as  toi 
taxes  are  levied  and  assessed  upon  the  taxable  property  within  said  ton 
which  sum  after  the  same  is  collected  shall  be  paid  to  the  supervisor 
said  town  and  retained  by  him  for  the  purposes  herein  provided.  (Add 
hy  L.  1910,  ck.  183.) 

§  266.  Proceeding!  for  conBtmoting  lidewalka  not  canBtmcted  under  1 
preceding  uctiona. — If  the  town  board  of  any  town  shall  determine  tl 
any  sidewalks  should  be  constructed  outside  of  a  sidewalk  district  or  witl 
a  sidewalk  district  and  upon  a  street  or  portion  of  street  as  to  which 
petition  is  filed  under  the  provisions  of  section  two  hundred  and  fif ty-o] 
of  stone,  cement,  brick  or  similar  substance,  it  may  cause  such  sidewi 
to  be  80  constructed  along  the  front  of  one  or  more  parcels  of  real  pn 
erty  at  the  joint  and  equal  expense  of  such  property  and  of  the  tov 
The  board  shall  allow  to  each  land  owner  an  opportunity  to  appear  a 
object  to  such  proposed  action,  upon  five  days'  notice  of  the  time  a 
place  of  the  bearing.  If  the  town  board  shall  finally  determine  to  c< 
struct  such  sidewalk,  it  may  cause  the  same  to  be  constructed.  T 
board  shall  assess  fifty  per  centum  of  the  cost  of  such  construction  up 
the  land  in  front  of  which  the  sidewalk  is  constructed.  The  other  Gi 
per  centum  of  such  cost  shall  be  borne  by  the  town,  and  moneys  p 
vided  therefor  by  taxation  in  the  same  manner  as  other  town  cbarg 
The  entire  expense  shall  be  paid  in  the  first  instance  by  the  town.  St 
expense  may  be  raised  in  an  entire  amount  or  in  small  amounts  fn 
time  to  time  as  the  town  board  may  determine.  Bonds  or  certificates 
indebtedness  of  the  town  may  be  issued,  if  the  town  board  deem  it  nee 
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Bary,  to  provide  for  such  expense.  The  board  may  apportion  the  part 
lo  be  asseseed  upon  adjoining  land  and  assess  the  same  aa  a  vhole  or  by 
iostaUments.  Where  one  parcel  of  land  only,  owned  by  the  same  party, 
is  affected  by  the  improvement,  the  share  to  be  paid  by  such  land  owner 
shall  be  one-half  of  the  cost  of  the  improvement;  otherwise,  the  propor- 
tion payable  by  the  several  land  owners  shall  be  determined  according 
to  the  linear  feet  of  sidewalk  in  front  of  each  parcel.  Notice  of  an  as- 
sessment shall  be  given  to  the  land  owner  or  land  owners,  who  may  pay 
the  amounts  assessed  within  ten  days  after  such  notice.  At  the  expira- 
tion of  that  time,  town  bonds  or  certificates  of  indebtedness  may  be  issued 
for  the  aggregate  amount  of  such  assessment  then  remaining  unpaid. 

The  town  board  shall  include  in  its  annual  budget  reported  to  the 
board  of  sapervisors,  of  taxes  to  be  levied  in  the  town,  the  principal  or 
interest  accruing  during  the  same  fiscal  year  upon  bonds  or  certificates 
of  indebtedness  issued  on  account  of  default  in  the  payment  of  local  as- 
sessments under  this  section,  and  the  board  of  supervisors  shall  levy  the 
same  upon  the  lots  or  parcels  in  default.  Such  principal  shall  be  appor- 
tioned among  the  lots  or  parcels  in  default  in  such  manner  that  the  tax 
thereon  will  be  the  same  as  if  an  equal  portion  of  the  assessment  were 
then  to  be  paid.  Interest  on  an  unpaid  ass&^ment  shall  be  added  to 
such  tax  at  the  rate  payable  by  the  bond  or  certificate  of  indebtdeness, 
which  must  be  computed  to  the  time  when  the  principal  or  an  installment 
will  become  due ;  or  if  no  principal  wilt"  become  due  during  the  fiscal 
year,  then  the  interest  accruing  during  that  year  upon  the  assessment  must 
be  levied  upon  such  lot  or  parcel. 

The  town  hoard  shall  annually  estimate  the  probable  amount  neces- 
sary each  year  to  enable  the  town  to  pay  for  construction  work  in  the 
first  instance  under  this  section,  which  sum  so  estimated  shall  be  levied 
and  assessed  upon  the  taxable  property  of  the  town  and  paid  to  the 
supervisor,  to  be  disposed  of  by  him  as  hereinafter  provided.  {Added 
iy  L.  1915,  ck.  513.) 

ARTICLE  XII. 

UQHT. 

Sectton  260.    EBtabllabment  of  lighting  dlatrlct. 
Z61.    Petition. 
261-a.    CoDBoUdatlon  of  lighting  dlatrlcU. 

262.  Notice  of  presentation  or  petition. 
263-a.    Extension  ot  existing  districts. 

263.  Lev;  of  tax  tor  payment  of  the  amount  of  contract. 

264.  Lighting  contracts  In  town  and  village. 

§  260.  Establishment  of  lighting  district. — It  shall  be  lawful  for  the 
town  board  of  any  town  in  this  state  to  contract  for  the  lighting  of  the 
streets,  avenues,  highways,  public  places  and  public  buildings  therein,  out- 
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side  of  the  corporate  limits  of  any  incorporated  vUlage  in  said  town,  npc 
such  terms  and  for  such  time  or  period,  not  exceeding  ten  years,  as  tl 
town  board  may  deem  proper  or  expedient,  and  for  the  payment  of  tl 
expenses  thereof  and  may  establish  one  or  more  lamps  or  lighting  diatric 
therein.  It  shall  be  lawful  for  the  town  boards  of  two  or  more  adjoinii 
towns  in  this  state,  whenever  a  petition  for  the  establishment  of  a  Ian 
or  lighting  district  shall  cover  territory  lying  in  two  or  more  adjoini] 
towns  in  this  state,  to  contract  for  the  lighting  of  the  streets,  avenui 
highways,  public  places  and  public  buildings  herein,  outside  of  the  cc 
porate  limits  of  any  incorporated  village  in  said  town,  upon  such  ten 
and  for  such  time  or  period  not  exceeding  ten  years,  as  the  town  boar 
of  two  or  more  adjoining  towns  in  joint  session  assembled  may  dec 
proper  or  expedient  and  for  the  payment  of  the  expenses  thereof. 
Bontoe. — L.  1892,  ch.  255,  |  1,  as  amendad  by  L.  IS93,  ch.  79;  L.  1896,  ch.  3< 
Town  1)oard  cannot  construct  or  purchase  a  plant.  Rept.  of  Atty.  Oenl.  (190 
237. 

Section  elted.— Farnsworth  v.  Boro  Oil  ft  Gas  Co.  (1916),  216  N.  Y.  40.  43,  ] 
N.  E.  S60. 

§  261.  Petition. — No  such  contract  shall  be  made  unless  a  petition  1 
such  lighting,  signed  by  a  majority  of  the  taxpayers  of  such  lamp 
lighting  district,  shall  be  filed  with  the  town  clerk  of  said  town  thirty  da 
before  the  contract  is  made,  but  in  the  counties  of  Nassau,  Suffolk  a 
Westchester  no  such  contract  shall  be  made  unless  the  petition  for  su 
lighting  is  signed  by  a  majority  of  the  resident  taxpayers  in  such  lamp 
lighting  district,  unless  it  be  a  renewal  or  extension  of  such  a  contra 
In  case  such  proposed  lamp  or  lighting,  district  ties  in  two  or  mt 
adjoining  towns,  a  petition  signed  by  a  majority  of  the  taxpayers 
such  lighting  district  may  be  filed  with  the  clerk  of  any  such  towns,  a 
a  copy  of  such  petition  and  its  signatures,  certified  to  be  such  by  the  clerk 
the  town  with  whom  the  original  petition  is  filed  shall  thereupon  be  fil 
with  the  town  clerk  of  each  other  such  town,  and  such  petition  shall  i 
be  deemed  filed  within  this  section  until  so  filed  with  the  clerk  of  ea 
such  town.  A  joint  meeting  of  the  town  boards  of  such  towns  for  1 
purpose  of  transacting  any  business  of  such  joint  lamp  or  lighting  6 
trict  shall  be  held  at  any  time  upon  written  request  of  the  supervisor 
any  such  town  to  the  clerk  of  each  such  town.  It  shall  be  lawful,  howev 
for  the  town  board  of  each  town,  a  part  of  which  is  included  in  a  po 
lamp  or  lighting  district  so  established,  to  transact  all  business  thereof 
separate  session,  except  that  the  establishment  of  the  district  and  1 
adoption  of  an  initial  contract  for  lighting  shall  be  done  in  joint  meeti 
as  provided  in  section  two  hundred  and  sixty.  For  the  purposes  of  sc 
joint  action  in  separate  session  a  majority  vote  at  a  meeting  of  each  si: 
town  board,  upon  the  same  resolution,  shall  be  necessary.  The  town  cl< 
of  each  such  town  shall  file  a  copy  of  such  minutes  of  separate  meetings 
refer  to  such  lighting  district  with  the  town  clerk  of  each  other  town 
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part  of  which  is  included  in  such  joint  lighting  district,  and  the  action  of 
the  several  town  boards  shall  thereupon  become  effective  for  such  joint 
district.  (Amended  by  L.  1910,  ch.  671,  L.  1916,  ch.  99,  L.  1917,  ch.  19,  in 
effect  Fel.  26,  1917.) 

Bonrce.— U  1892,  ch.  256,  i  2,  as  amended  by  U  1893,  ch.  79;  L.  1896,  ch.  309; 
L.  1898,  Ch.  669;  L.  1899,  ch.  492;  L.  1900,  ch.  692,  |  1. 

Petltloii  to  cttablltli  eleatrtc  llgrht  plant  not  ilgned  by  majoritr  of  taxpayers;  tax- 
payer!' action. — Where  upon  a  petition  not  signed  by  a  majority  of  the  taxpayers  a 
town  board  eetabllahed  and  operated  an  electric  light  plant,  iesued  the  notes  ot  th« 
town  therefor  and  also  constructed  a  llghtinE  system  In  another  district  and,  except 
u  to  outstanding  notes  of  the  town,  repaid  it  by  taxing  property  In  the  dletricts, 
inch  action  of  the  town  board  was  Illegal,  and  a  taxpayer's  action  is  maintainable 
onder  section  51  of  the  General  Municipal  Law  to  restrain  the  further  operation  of 
the  lighting  plant.  Montgomery  t.  Smead  (1916),  97  Misc.  283,  161  N.  Y.  Supp. 
131. 

§  261-a.  Coniolidatio]!  of  li^^hting  diitricti. — Two  or  more  adjoining 
lighting  districts  in  the  same  town  may  be  combined  in  a  single  lighting 
district  by  a  resolution  of  the  town  board  of  said  town,  and  two  or  more 
adjoining  lighting  districts,  any  one  of  which  lies  in  two  or  more  adjoining 
towns,  may  be  combined  in  a  single  lighting  district  by  resolution  of  the 
town  boards  of  said  towns  in  joint  session.  In  case  the  existing  contracts 
for  lighting  different  parts  of  such  combined  district  are,  by  the  terms 
thereof,  to  expire  at  different  times,  no  renewal  of  any  such  contract  shall 
be  for  a  period  longer  than  the  unexpired  portion  of  the  term  of  the  other 
such  contract,  if  there  be  but  two,  or  in  case  there  be  more  than  two  such 
contracts,  for  a  period  longer  than  the  unexpired  porti9n  of  that  one  of 
such  contracts  which  has  the  longest  time  to  run.  (Added  by  L.  1916,  ch. 
99.) 

§  262.  Notice  of  presentation  of  petition. — The  town  board,  or  if  such 
district  shall  lie  in  two  or  more  adjoining  towns,  then  the  town  boards  of 
each  such  town,  shall  cause  notice  of  the  same  to  be  published  for  one 
week  in  one  or  more  of  the  newspapers  published  in  such  town  or  towns, 
or  if  no  newspaper  be  published  in  such  town  or  towns,  then  by  posting  said 
notice  in  at  least  six  public  and  conspicuous  places  in  said  district,  of  the  fil- 
ing of  said  petition,  and  the  time  and  place  when  the  same  will  be  acted 
upon  by  said  town  board,  or  if  such  lighting  district  lies  in  two  or  more  ad- 
joining towns,  then  when  the  same  will  be  acted  upon  at  a  joint  meeting 
of  the  town  boards  of  such  towns,  to  be  held  in  the  territory  where  such 
district  is  to  be  created. 

Sonroe.— L.  1892,  ch.  255,  |  3,  as  amended  by  L.  1893,  ch.  79;  L.  1896,  ch.  309,  {  3. 

§  262-a.  Extension  of  existing  districts. — Any  existing  lighting  district 
maybe  extended  by  resolution  of  the  town  board  of  the  town  in  which  such 
district  is  situated,  or  by  resolution  in  joint  session  of  the  town  boards  of 
the  several  towns  in  which  such  district  is  situated,  so  as  to  include  therein 
any  part  of  such  town  or  towns,  adjoining  such  district,  upon  the  written 
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petition  of  a  majority  of  the  owners  of  the  real  property  to  be  included  i 
such  proposed  extension,  duly  filed  with  the  clerh  of  the  town  in  which  sue 
district  is  situated ;  or  if  such  district  lies  in  two  or  more  adjoining  town 
with  the  clerk  of  any  one  of  such  towns.  A  lighting  district  may  be  n 
peatedly  enlarged  and  extended  in  accordance  with  the  provisions  of  th 
section.  No  contract  for  lighting  such  extension  shall  be  made  for  a  perio 
of  time  longer  than  the  unexpired  portion  of  the  term  of  the  existing  coi 
tract  for  lighting  said  district;  or,  in  ease  there  shall  be  at  the  time  t 
such  extension  more  than  one  existing  contract  for  lightii^  said  distric 
for  a  period  longer  than  the  unexpired  portion  of  that  one  of  such  coi 
tracts  which  has  the  longest  time  to  run.     (Addp-d  hy  L.  1916,  eh.  99.) 

§  263.  lery  of  tax  for  payment  of  the  amount  of  oontract. — The  amoui 
of  any  contract  that  may  be  entered  into  pursuant  to  the  provisions  < 
this  article  shall  be  assessed,  levied  and  collected  upon  the  taxable  properl 
in  said  town  or  district  in  the  same  manner,  at  the  same  time,  and  by  tl 
same  officers  as  the  town  taxes,  chains  or  expenses  of  said  town  are  no 
assessed,  levied  and  collected,  and  the  same  shall  be  paid  over  by  tl 
supervisor  to  the  corporation,  company,  person  or  persons  furnishing  t 
supplying  said  light.  If  the  town  boards  of  two  or  more  adjoining  tonri 
shall,  in  joint  session,  establish  a  lamp  or  lighting  district  in  two  or  moi 
adjoining  towns,  they  shall  determine  the  relative  proportion  of  the  e: 
pense  of  such  lighting  which  shall  be  home  by  each  of  said  towns,  an 
the  amount  of  such  expense  shall  be  assessed  and  levied  on  the  taxab 
property  in  such  lighting  district  in  each  of  said  towns,  and  collects 
in  the  same  manner  and  at  the  same  time,  and  by  the  same  officers  i 
the  town  taxes  or  charges  or  expenses  of  the  town  in  which  said  distri< 
is  located  are  now  assessed,  levied  and  collected,  and  such  relative  expen; 
shall  be  paid  over  by  the  supervisor  of  each  of  said  towns  to  the  corpor. 
tion,  company,  person  or  persons  furnishing  or  supplying  said  light, 

Sonroe. — L.  1892,  ch.  255,  j  4,  as  ameaded  by  !<.  1S93,  ch.  T9;  L.  1896.  ch.  309,  | 

Ezemptions. — The  property  of  corporations  or  aseocfatlona  falling  within  eubti 
vision  7  of  section  4  of  the  Tax  Law,  1h  exempt  from  payment  of  the  tax  levlf 
pursuant  to  tbla  section.    Kept  ot  Atty.  Oenl.  (1915)  44. 

The  laperrlaoT  of  a  town  mar  make  paymenti  npon  a  UghtlnB  contract  in  accor 
ance  with  Its  terms  without  the  prior  audit  ot  the  town  board.  Opinion  of  Sta 
Comptroller  (1916),  g  State  Dept  Rep.  669. 

Eight  of  aotion  under  Iig:htlns  contract. — PlalntlS  contracted  with  the  town  boar 
under  {  260,  ante,  (or  the  lighting  of  a  district,  and  a  tax  therefor  was  levied  an 
collected  under  this  section.  The  supervisor.  Into  whose  hands  the  money  was  pal 
misappropriated  the  money.  Eeld,  that  the  plaintiff's  claim  was  a  liquidated  1: 
debtednesB  ot  the  town,  and  that  the  remedy  was  by  an  action  at  law  and  not  t 
mandamus  against  the  town  officers  to  compel  the  levy  and  collection  of  asotbt 
tax.     Dunn  v.  Town  of  Whltestown   (1911),  185  Fed.   585. 

Liability  of  inrety  of  snpervlion  for  moneys  railed  to  pay  for  lighting. — Wbe: 
a  surety  bond  was  conditioned  tor  the  faithful  discharge  of  the  official  duties  ot 
superrlaor,  and  that  he  would  account  for  all  moneys  and  property  belonging  t 
the  town  coming  into  his  hands  as  such  supervisor  the  surety  U  liable  tor  monej 
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na/sed  to  pay  for  contracts  for  lighting  districts  of  the  town  under  this  section, 
I  wi^Ch  moneys  the  supenrlBor  Is  by  this  act  the  custodian.  Town  of  Whlteetown  v. 
tJe  Guaranty  A  Surety  Co.  (1911),  72  Misc.  49S.  131  N.  Y.  Supp.  390.  aSd.  (1911), 
!  App.  Dlv.  »00,  132  N.  Y.  Supp.  1149,  afld.  (1913),  209  N.  Y.  612,  102  N.  B.  1116. 

i  SG4.    lightiiig  contraots  in  town  and  Tillage. — Whenever  a  town  board 

established  a  lighting  district  in  a  town,  and  thereafter,  a  portion  of 
I  town  containing  a  part  of  said  lighting  district,  shall  have  been  in- 
led  within  the  boundaries  of  an  incorporated  village,  it  shall  be  lawful 

said  town  board  and  the  board  of  trustees  of  said  village,  in  joint 
iozi,  without  petition  therefor,  to  jointly  make,  renew  or  extend  a 
tract  for  the  lighting  of  the  whole  of  said  village  and  the  portion  of 
I  district  in  said  town,  not  included  in  the  village,  for  a  period  not  to 
sed  five  years.  For  the  purpose  of  such  joint  action,  in  separate  session 
ajority  vote  at  a  meeting  of  each  town  board  and  village  board,  upon 
sa.xiie  resolution,  shall  be  necessary.  If  a  town  board  and  village  board 
fustees  in  joint  session,  shall  make,  renew,  or  extend  such  a  contract, 
'  sliall  determine  the  relative  proportion  of  the  expense  of  such  light- 
^iiich  shall  be  borne  by  snch  town  and  vill^e,  respectively,  and  the 
UK^t  of  such  expense  to'be  borne  by  such  town  shall  be  assessed  and 
^  on  the  taxable  property  in  said  lighting  district  in  said  town  and 
■^"t-^d  in  the  same  manner  and  at  the  same  time  and  by  the  same 
T-i^  as  town  taxes,  charges  and  expenses  of  such  town  in  which  a  por- 
c>^f  said  district  is  located,  are  now  assessed,  levied  and  collected,  and 

«~«lativc  expense  shall  be  paid  over  by  the  supervisor  of  said  town 
^%  corporation,  company,  person  or  persons  supplying  or  furnishing 
1  m  sht.  The  portion  of  the  expense  to  be  borne  by  said  village,  shall 
^  massed,  levied  and  collected  at  the  same  time  and  in  the  same  manner 
*^*.^r  village  charges,  expenses  and  taxes  are  levied,  assessed  and  col- 
^  and  shatl  be  paid  in  annual  installments  commencing  with  making, 
^^*1  or  extension  of  said  contract  to  the  corporation,  company,  person 
*  *^*»)n8  furnishing  or  supplying  said  light  to  the  amount  of  the  con- 
The  expense  of  such  lighting  in  such  village  shall  not,  for  each 
^'ear,  exceed  three  and  one-half  mills  on  every  dollar  of  the  taxable 
^*r-ty  of  said  village  as  appears  on  the  last  preceding  assessment-roll 
'^^    the  making,  renewal  or  extension  of  such  a  contract,  unless  author- 

^^:S  a  village  election.     {Added  by  L.  1917,  eft.  280,  in  effect  Apr.  27, 


ARTICLE  XIII. 


w^^on  270.  Purchase  of  waterworks  by  town. 

271.  Petition  of  taxpayers;  submlsalon  of  proposition. 

272.  Notice  of  question  submitted. 

273.  Totes  at  election. 
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274.  Statement  hj  water  compan7< 

276.  Moner  to  be  raised. 

276.  iBBue  of  bonds. 

277.  Sale  of  bonda. 

278.  Consent  of  stockholders  must  be  obtained. 

279.  Debts  of  company  a  town  cbarge. 

280.  Mknagement  and  control  of  water-worka. 

281.  Town  board  may  eetabllsh  water  supply  dietrlcta. 
S82.  Town  board  may  establish  water  district;  petition. 

283.  Hap  and  plans. 

284.  Expenses,  how  paid. 

286.  Action  by  town  board. 

288.    Oaths,  undertakings  and  compensation  of  commissioners. 

287.  Contracts  for  construction  of  water  system. 
287-a.    Acqutsltion  of  water-works. 

288.  Issue  and  sale  of  town  bonda. 
2884.    Refunding  of  Indebtedness. 

289.  Tax  for  payment  of  bonds  and  Interest. 

290.  Aasesament  of  property  partly  In  district. 

291.  Supervising  euKlneer  and  tnspectora. 

295.  Acquisition  of  property  by  condemnation 

293.  Establishment  of  water  rents. 

294,  Reservoirs. 

296.  Connections  with  mains. 

296.  Ordinances. 

297.  Annual  report  of  water  commissioners. 

298.  Enlarging  water  district;  granting  permlaalon  for  nae  of  water  o 

side  tbe  district. 

299.  Elnlarglng  water  supply  system. 

300.  Town  boards  may  establish  Joint  water  supply  districts, 
aoi.    Petition;  map. 

302.  Expenaee;  how  paid. 

303.  Action  by  Joint  town  boards. 

304.  Contract  tor  water  supply. 

306.    Levy  of  taxes  for  payment  of  amount  of  contract 

§  270.  Purohaae  of  water-worki  by  town. — Any  town  in  this  state  wh 
has  a  contract  with  a  water-works  company  for  supplying  such  town, 
any  portion  thereof,  with  water,  may  acquire  the  works,  franchises  a 
property  of  such  water-works  company,  in  the  manner  specified  in  sectic 
two  hundred  and  seventy-one  to  two  hundred  and  eighty  of  this  article. 

Bonroe.— L.  1898,  ch.  664,  f  1. 

Sections  S70-9M  cited.— People  ex  rel.  Farley  v.  Winkler  (1911),  20S  N.  T.  * 
449,  96  N.  E.   928. 

§  271.  Petition  of  taxpayers;  Bnhmiuion  of  proposition. — Upon  the  wi 
ten  petition  of  not  less  than  one-tenth  in  number  of  the  taxpayers  of  su 
town,  who  shall  be  assessed  for  at  least. one-tenth  of  the  total  amount 
the  property  assessed  in  said  town,  the  supervisor  of  the  town  shall 
certain  tbe  price  which  the  water-works  company  will  accept  for 
works,  franchises  and  property,  and  shall  submit  to  the  lawful  voters 
such  town  at  the  next  town  meeting  tbe  question  whether  such  wor 
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franchises  and  property  shall  be  purchased  at  the  price  specified  as  afore- 
said. 
Bonroe.— L.  189S,  cb.  554,  |  2. 

§  272.  Kotice  of  quntion  lubiiutted. — Notice  that  such  question  will  be 
so  submitted  to  the  voters  of  the  town  shall  be  given  by  publishing  the 
same  once  a  week,  for  at  least  four  weeks  immediately  preceding  the  elec- 
tion, in  every  newspaper  published  in  said  town,  and  by  posting  a  copy 
of  such  notice  conspicuously  in  the  ofBce  of  the  clerk  of  such  town  at  least 
thirty  days  prior  to  the  day  for  voting;  and  the  clerk  of  such  town  shall 
see  that  such  notice  is  so  published  and  posted. 

flonree.— L.  1S98,  ch.  554,  |  3. 

§  273.  Votes  at  election. — At  such  election  each  qualified  voter  shall 
be  given  an  opportunity  to  vote  either  for  or  against  such  proposed  pur- 
chase. If  a  majority  of  the  votes  cast  on  the  question  shall  be  for  mak- 
ing the  proposed  purchase,  the  supervisor  of  the  town  shall  forthwith  make 
and  enter  into  a  contract  with  such  water  company  for  the  transfer  of 
such  company's  works,  franchises  and  property  to  such  town;  and  the 
said  town  officers  are  hereby  authorized  and  empowered  to  enter  into  such 
contracts  and  to  bind  their  respective  towns  thereby.  And  such  com- 
panies are  authorized  and  empowered  to  make  such  contracts  and  to  do 
whatever  is  necessary  to  fulfill  them. 

BooTce.— L.  1S98,  ch.  554,  |  4. 

§  274.  statement  by  water  company. — At  the  time  of  making  such  a 
contract  the  water-works  company  shall  make  and  deliver  to  said  oiScera 
of  the  town  a  full,  true  and  accurate  statement  in  detail  of  all  its  debts, 
contracts,  obligations  and  responsibilities  of  every  sort,  and  such  statement 
shall  be  verified  by  the  president  or  treasurer  of  said  company.  The 
amount  of  such  liabilities  shall  be  carefully  estimated  by  the  officers  act- 
ing on  behalf  of  the  town  and  the  gross  amount  thereof  shall  be  deducted 
from  the  purchase  price  named.  Should  there  be  any  difFerence  between 
said  town  ofBcers  and  such  company  as  to  the  amount  of  such  liabilities  the 
same  shall  be  referred  by  them  to  the  county  judge  of  the  county  and 
decided  by  him. 

aonroe.— L.  1S98,  ch.  554,  |  5. 

§  276.  Koney  to  be  raised. — As  soon  as  the  amount  of  the  company's 
liabilities  has  been  thus  ascertained  and  deducted  and  the  net  amount  re- 
maining to  be  paid  for  said  company's  works,  property  and  franchises 
has  been'  thus  determined,  the  town  board  of  the  town  shall  proceed  to 
raise  the  money  and  carry  out  in  behalf  of  the  town  the  contract  so  made. 

Bonrce.— L.  1898.  cb.  G64,  |  6. 

§  276.  Issue  of  bonds.—  Such  town  board  shall  make  ai:d  issue  bonds  of 
the  town  for  the  entire  amount  of  the  purchase  price  of  the  property, 
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works  and  franehiseB  to  be  purchased  as  agreed  on  and  voted  for  as  afoF< 
said.  Such  bonds  shall  run  for  not  more  than  thirty  years  and  sha 
bear  interest  at  a  rate  not  exceeding  five  per  centum  per  annum,  and  sha 
be  a  valid  and  binding  obligation  upon  the  town  in  behalf  of  which  thf 
shall  be  issued.  They  may  contain  such  provisions  as  to  payment  of 
part  of  those  issued  at  such  times,  short  of  the  full  term  for  which  tht 
might  run,  as  in  the  judgment  of  the  town  board  issuing  them  would  1 
advantageous  to  the  town  bound  thereby. 
Sonree. — L.  1898,  cb.  G64,  |  7. 

§  277.  Sale  of  bonds. — Said  town  board  shall  proceed  to  sell  such  bond 
at  either  public  or  private  sale,  for  the  best  price  obtainable  not  less  tha 
par.  Out  of  the  proceeds  of  such  sale  said  board  shall  pay  to  the  wate 
works  company  that  portion  of  the  purchase  price  agreed  on  and  voted  f( 
as  aforesaid  which  remains  due  the  company,  after  making  the  deductioi 
mentioned  in  section  two  hundred  and  seventy-four,  upon  receiving  a 
assignment  or  transfer  of  all  the  works,  property  and  franchises  of  sai 
company,  duly  executed  by  said  company  or  by  the  proper  officers  thereo 
in  its  name  and  behalf.  The  balance  of  the  proceeds  of  such  bonds  sha 
be  used  as  far  as,  and  when,  necessary  to  discharge  the  debts,  liabilitii 
and  obligations  of  said  water-works  company. 

Sonroe.— L.  1898,  ch.  G54,  |  8. 

§  278.  Consent  of  atookholden  muit  be  obtained. — Before  naming  t) 
price  for  the  property,  franchises  and  works  of  any  company  under  th 
article,  as  contemplated  in  section  two  hundred  and  seventy-one,  tl 
officers  thereof  must  obtain  authority  so  to  do  from  a  majority  in  numb* 
and  amount  of  the  stockholders;  such  consent  shall  be  given  in  writir 
and  duly  signed  and  acknowledged  by  the  stockholders. 

Soorae.— L.  1898,  cb.  654,  |  9. 

§  279.  Debts  of  company  a  town  charge. — Upon  making  such  transfi 
and  conveyance  to  the  town  the  debts,  liabilities  and  obligations  of  sai 
company,  which  have  been  included  in  the  statement  referred  to  in  se 
tion  two  hundred  and  seventy-four  of  this  article,  shall  become  a  chat^ 
upon  the  town  and  may  be  enforced  against  it.  And  if  the  compan 
should  be  called  upon  to  pay  any  claim  or  to  do  any  act  on  or  on  accour 
of  such  debts,  liabilities  or  obligations,  it  may  enforce  the  same  against  tt 
town. 
Source— L.  1898,  cb.  GG4,  |  10. 

§  280.    Hanagement  and  control  of  water-works. — The  works,  franchisi 
and  property  thus  purchased  shall  be  managed  and  controlled  for  and  i 
behalf  of  such  town  by  the  town  board  which  purchased  the  same  an 
their  respective  successors  in  office. 
Source.—!..  1898,  cb.  664,  |  II. 
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§  281.  Town  board  may  eitabllih  water  aapply  diatricti. — The  town 
board  of  any  town  may  establish  one  or  more  water  supply  districts  in 
such  town  outside  of  an  incorporated  village  therein,  by  filing  a  certificate, 
describing  the  bounds  of  any  such  district,  in  the  office  of  the  town  clerk ; 
and  may  contract  in  the  name  of  the  town  for  the  delivery,  by  the  water 
commissioners  of  a  villi^e  owning  a  system  of  water-works,  of  a  supply  of 
water  through  hydrants  or  otherwise,  for  fire,  sanitary  or  other  public  pur- 
poses, to  such  districts,  and  the  whole  town  shall  be  bound  by  such  eon- 
tract,  but  the  rental  or  expense  thereof  shall  annually,  in  the  same  manner 
as  other  expenses  of  the  town  are  raised,  be  assessed,  levied  upon  and  col- 
lected only  from  the  taxable  property  within  such  water  supply  district. 
Such  money  when  collected,  shall  be  kept  as  a  separate  fund  and  be  paid 
over  to  such  board  of  water  commiaaioners  by  the  supervisor  of  the  town, 
according  to  the  terms  and  conditions  of  any  such  contract. 
BoDToe. — Former  Town  L.  (L.  1890,  cb.  569)  |  188,  as  added  by  I^  1899,  ch.  68. 

§  282.  Town  board  may  eitabliah  water  district;  petition. — The  town 
board  on  the  petition  of  a  majority  of  the  owners  of  taxable  real  property 
b  a  proposed  district,  as  appears  by  the  last  preceding  completed  assess- 
ment-roll, may  establish  a  water  district  outside  any  incorporated  village 
or  city,  and  wholly  within  such  town.  The  petition  must  describe  the  pro- 
posed district,  and  state  the  maximum  amount  proposed  to  be  expended 
in  the  construction  of  such  water  system.  The  petition  must  be  signed  by 
the  petitioners  and  acknowledged  in  the  same  manner  as  a  deed  to  be 
recorded. 

Source.— L.  1900,  cb.  451,  |  I.  as  amended  by  L.  1901,  ch.  471,  t  1;  U  1907,  cb. 
2M,  I  1. 

Conttrnetlen  of  sections  282-298.  People  ex  rel.  Farley  t.  Winkler  (1911),  203 
N.  Y.  446,  4eft,  96  N.  B.  928;  Rlcbardson  v.  City  of  Mount  Vernon  (1912),  164 
App.  Div.  74,  138  N.  Y.  Supp.  703.  alfd.   (1914).  311  N.  V.  682.  106  N.  E.  1097. 

§  283.  Hap  and  plana. — ^There  shall  be  annexed  to  the  petition  above 
provided  a  map  and  plan  showing  the  sources  of  water  supply  and  a  de- 
scription of  the  lands,  streams,  water  or  water  rights  to  be  acquired  there- 
for, and  the  mode  of  constructing  the  proposed  water-works  and  the  loca- 
tion thereof,  including  reservoirs,  mains,  distributing  pipes  and  hydrants. 
The  petition,  map  and  plans  shall  be  filed  with  the  town  clerk,  and  a  cer- 
tified copy  of  such  map  shall  also  be  filed  in  the  county  clerk's  ofBee.  Such 
map  and  plans  shall  be  prepared  by  a  competent  engineer. 

SeoTM.— L.  1900,  ch.  4B1,  j  2.  as  amended  by  L.  1907.  ch.  264.  |  2. 

E«fci«iiee. — Approval  of  plane  by  state  eonaervatlon  commtesion  and  proceedings 
tbereon.  Conservation  Law,  |I  620-626. 

§  284.  EzpeBKi,  how  paid. — The  reasonable  expenses  of  the  necessary 
proceedings  on  the  organization  of  a  water  district,  as  herein  prescribed, 
are  a  chaise  against  the  district  so  organized.     If  a  water  district  is  not 


d  by  Google 


ot^anized,  the  persons  who  si^ed  the  petition  for  the  establishment  of 
water  district  are  jointly  and  severally  liable  for  such  expenses. 
Soiree^L.  1900,  cb.  451,  |  3. 

§  28S.  Action  by  town  board. — When  the  petition,  map  and  plans  ai 
filed  in  the  town  clerk's  office  the  town  clerk  shall  canse  notice  of  the  filin 
of  said  petition  and  the  object  thereof  to  be  published  for  one  week  in 
newspaper  published  in  snch  town  or  if  no  newspaper  be  published  tbereii 
then  by  posting  said  notice  in  at  least  six  public  and  conspicuous  plact 
in  the  proposed  water  district  described  in  such  petition.  Snch  notic 
shall  also  specify  a  time  and  place  where  the  town  board  will  meet  to  coi 
aider  the  petition,  which  meeting  shall  not  be  Icsh  than  ten  or  more  tlia 
twenty  days  after  the  petition  is  filed."  At  snch  meeting  the  town  boar 
shall  determine  if  said  petition  is  in  fact  signed  and  acknowledged  by 
majority  of  the  owners  of  taxable  real  property  in  said  proposed  water  dii 
trict.  Such  determination  shall  be  in  writing  signed  by  said  board  an 
recorded  in  the  minutes  of  said  meeting.  If  the  decision  be  that  the  pet 
tion  is  signed  and  acknowledged  by  a  majority  of  the  owners  of  taxab] 
real  property  in  the  proposed  district,  then  the  town  board  shall  make  a 
order  establishing  such  district  and  appointing  three  taxpayers  therein  t 
water  commissioners.  The  order  shall  he  liietl  v-'lth  the  town  clerk  an 
recorded  in  the  minute  book  of  said  board.  Such  commissioners  first  ai 
pointed  shall  hold  ofiice  for  terms  of  one,  two  and  three  years,  to  be  detei 
mined  by  the  town  board  in  making  the  appointments.  The  town  boar 
shall  thereafter  appoint  each  year  one  commissioner  who  shall  bold  offi( 
for  the  term  of  three  years,  and  shall  fill  any  vacancies  that  may  occn 

Bonree.— K  1900,  ch.  451,  |  4,  aa  amended  hy  L.  1901.  ch.  471;  L.  1907,  el 
254,  I  3. 

Section  elted.— F&maworth  t.  Boro  Oil  ft  Gu  Co.  (ISIE),  216  N.  T.  40.  43,  lOS  N.  I 


§  286.  Oaths,  undertaldnga  and  oompensation  of  commiuionen. — Eac 
commissioner  before  entering  on  the  duties  of  his  office  shall  take  the  coi 
stitntional  oath  of  ofiice  and  execute  to  the  town  and  file  with  the  tow 
clerk  an  official  undertaking  in  such  sum  and  with  such  sureties  as  th 
town  board  shall  direct.  The  town  board  may  at  any  time  reqnire  an 
such  commissioner  to  file  a  new  official  undertaking  for  such  sum  an 
with  such  sureties  as  the  board  shall  approve.  Such  water  commissionei 
may  each  be  paid  for  their  services,  at  such  times  as  the  town  board  ma 
designate,  an  amount  to  be  fixed  by  the  town  board,  pot  exceeding  thre 
dollars  per  day  for  each  day  actually  and  necessarily  spent  in  the  bus 
ness  of  the  water  district.  Such  compensation  shall  be  deemed  an  expens 
of  maintaining  the  water  district,  and  shall  be  levied  against  the  taxabl 
property  in  the  water  district  and  collected  annually  at  the  same  tim 
and  in  the  same  manner  as  provided  in  section  two  hundred  and  eighty 
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this  chapter  for  tbe  levy  and  collection  of  taxes  for  payment  of 
id  interest.     {Amended  by  L.  1915,  ck.  379.) 
-L.  1900,  ch.  461,  I  5. 

Goutractt  for  ooiutmction  of  water  ayatem. — The  water  commis- 
f  snch  district  shall  advertise  for  proposals  for  the  construction  of 
system  either  under  an  entire  contract  or  in  parts  or  sections  as 
]  may  determine.  Such  advertisement  shall  be  published  once  in 
wo  successive  weeks  in  each  newspaper  published  in  the  town,  and 
rspaper  is  published  therein,  in  two  newspapers  published  in  a  city 
e  nearest  to  such  town.  The  commissioners  may  require  a  bond 
osit  from  each  person  submitting  a  proposal,  the  liability  on  such 
accrue  or  such  deposit  to  be  forfeited  to  the  town  in  case  such 
lall  refuse  to  enter  into  a  contract  in  accordance  with  his  proposal, 
missioners  may  accept  or  reject  any  proposal,  and  make  contracts 
it  than  the  lowest  bidder  or  may  reject  all  proposals  and  advertise 
Vo  contract  shall  be  made  by  which  a  greater  amount  shall  be 
)  be  paid  than  the  maximum  amount  stated  in  the  petition  for  the 
tion  of  such  water  system.  Each  contract  shall  be  executed  in 
i,  one  of  which  shall  be  given  to  the  contractor  and  the  other  shall 
the  office  of  the  town  clerk.  The  water  commissioners  shall  im- 
Y  after  letting  the  contract  or  contracts  for  the  construction  of  the 
'Stem  serve  on  the  town  board  a  written  notice,  specifying  the 
>f  such  contract  or  contracts  and  the  amount  of  money  needed  for 
traction  of  such  water  system.  It  shall  be  the  duty  of  the  town 
raise  the  money  necessary  by  the  issue  and  sale  of  bonds  as  pro- 
tbis  article. 
-L.  1900.  ch.  451,  i  6. 

ion  of  expenditure  tot  oonitrnotloa  of  vlllaK'  water  (yitem. — It  Beeme 
proTlaloDB  of  section  13  of  the  County  L.aw  apply  to  the  Issue  of  bonds 
under  sections  237,  2ST  and  2SS  of  the  Town  Law  and  that  such  an  Issue 
be  authorized  It  the  amount  thereof  with  the  other  obligations  of  the 
led  and  outstanding  exceed  the  limitation  of  credit  therein  prescribed. 
Itty.  Genl.  June  9,  1910. 

.tract!  made  b7  a  town  board  with  reference  to  a  water  syitem  constructed 
}  provisions  of  the  Town  Law,  are  the  contracts  of  the  town  and  the 
le  U  liable  under  them.  People  ex  rel.  Farley  r.  Winkler  (1911),  203 
,  96  N.  e.  928,  revK.  (1911),  146  App.  DIt.  314.  130  N.  Y.  Supp.  691. 
tor  breach  of  oontraot;  pleadings. — A  complaint  In  an  action  brought 
le  town  for  breach  of  a  contract  for  the  construction  of  a  water  syBtem, 
ato  pursuant  to  the  above  section,  which  merely  states  that  the  contract 
ited  by  the  town  oCBcere,  without  alleging  that  any  of  the  preliminary 
Hired  by  the  act  were  taken  Is  demurrable.  Holroyd  v.  Town  of  Indian 
02),  75  App.  Div.  197,  77  N.  Y.  Supp.  672, 

7  of  town  tor  hreaoh  of  oontraot  made  b7  water  commisiloneri. — A  town 
Lble  for  damages  caused  by  a  breach  of  a  contract  made  by  water  cam- 
's appointed  In  a  water  dletrtct  In  a  town  for  the  construction  of  water- 
)Qch  a  contract  Is  not  a  contract  of  the  town  and  la  not  for  Its  benefit. 
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Holroyd  v.  Town  of  Indian  Lake  (1905).  ISO  N.  Y.  318,  73  N.  E.  36,  affg.  (190! 
S5  App.  Dlv.  246,  83  N.  Y.  Supp.  533. 

5  287-a.  Aoqnisition  of  water  works. — The  water  commissioners  of  ai 
such  water  district  may  acquire  the  works,  franchises  contracts  and  pro 
erty  of  any  water  works  company  supplying  such  water  district  or 
portion  thereof,  in  which  the  construction  of  water  works  has  been 
may  be  authorized  at  an  expense  not  esceedinf?  the  amount  authoriz< 
for  such  construction  in  the  manner  following: 

1.  In  the  event  such  water  commissioners  agree  with  the  owner 
owners  of  such  works,  franchises,  contracts  and  property  as  to  the  pu 
chase  price  thereof,  they  may  with  the  consent  of  a  majority  of  the  to? 
board  of  the  town  wherein  such  water  district  is  situate,  acquire  the  sai 
by  purchase. 

2.  In  the  event  such  water  commissioners  are  unable  to  agree  wi 
such  owner  or  owners  as  to  the  purchase  price  of  such  works,  franchisi 
contracts  and   property,  they  may,  with  the  consent  of  a  majority 
the  town  board  of  such  town,  by  proceedings  in  the  supreme  court,  i 
quire  such  works,  franchises,  contracts  and  property  by  condemnation. 

3.  The  purchase  price  may  be  paid  out  of  any  moneys  in  the  hands 
or  to  the  credit  of  such  water  district  or  the  commissioners  thereof 
moneys  raised  or  authorized  to  be  raised  for  the  construction  of  a  wati 
works  system  in  such  district.  In  the  event  of  condemnation,  the  a 
praisal  or  award  may  be  paid  out  of  any  of  such  moneys  or  out  of  mone 
hereafter  raised  or  authorized  to  be  raised  for  the  construction  of  a  wati 
works  system  in  such  district,  {Section  added  by  L.  1917,  ch.  588, 
effect  May  21,  1917.) 

KefenncH. — Approval  of  conservation  commlsfllon.  when  necesvary.  Conaervatl 
Law,  I  521.    Condemnation  proceedings,  Code  Civil  Procedure,  JJ  3357-3384. 

§  288.  Iiine  and  sale  of  town  6onda. — Town  bonds  issued  under  i 
thority  conferred  by  this  article  shall  be  signed  by  the  supervisor  a 
attested  by  the  town  clerk.  Such  bonds  shall  become  due  within  twer 
years  from  the  date  of  issue,  and  unless  the  whole  amount  of  the  indebti 
ness  represented  thereby  is  to  be  paid  within  live  year^  from  their  da 
they  shall  be  so  issued  as  to  provide  for  the  payment  of  the  indebt«dnes8 
equal  annual  installments,  the  first  of  which  shall  be  payable  not  more  th 
five  years  from  their  date.  They  shall  bear  interest  at  a  rate  not  exce. 
ing  five  per  centum  per  annum,  and  shall  be  sold  for  not  less  than  th 
par  value.  They  shall  be  sold  on  sealed  proposals  or  at  public  aucti 
upon  notice  published  in  a  paper  printed  in  the  town,  if  any,  and  also 
such  other  papers  as  may  be  designated  by  the  town  board,  and  posted 
at  least  five  public  places  in  the  town,  at  loast  leu  days  before  the  sale, 
the  person  who  will  take  them  at  the  lowest  rate  of  interest.  Such  bor 
shall  be  consecutively  numbered  from  one  to  the  highest  number  issu 
and  the  town  clerk  shall  keep  a  record  of  the  number  of  each  bond,  its  ds 
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rate  of  interest,  when  and  where  payable  and  the  purchaser  thereof 
!T8on  to  whom  they  are  issued.  The  bonds  shall  be  a  charge  upon 
and  shall  be  collected  from  the  property  within  the  water  district. 
-K  1900,  ch.  451.  I  7. 

Of. — ProTlBlona  respecting  miinlclpal  bonda  generallj,  0«nerBl  Municipal 
-IS.    Limitation  of  Indebtedness  of  towns,  Count7  Law,  f  13. 
ion  not  entitled  to  peroentiKe  on  repaTment  of  depotlti  nude  by  bidden 
tlon  with  the  BUbmleslon  ot  propoeals  tor  the  purchase  of  water  bonds. 
Mty.  Oenl.  (1913)  280. 

a.  Befnndinir  of  indebtedneH. — The  town  board  of  a  town  contain- 
ter  supply  district  in  behalf  of  which  bonds  shall  have  been  issued 
ithority  conferred  by  this  article  may,  upon  the  petition  of  the 
mmissioners  of  such  district,  refund  the  whole  or  any  part  of  such 
ness  and  cause  new  bonds  of  the  town  to  be  issued  in  substitu- 
such  outstanding  bonds  or  to  realize  money  by  the  sale  thereof 
layment  of  such  outstanding  bonds.  Such  new  bonds  shall  become 
lin  twenty  years  from  the  date  of  issue,  shall  bear  interest  at  a 
to  exceed  five  per  centum  per  annum  and  shall  be  sold  for  not  less 
r  par  value.  Such  bonds  shall  be  a  charge  upon  the  town  and  shall 
led  from  the  property  within  the  water  supply  district  and  be  other- 
ject  to  the  provisions  of  this  article  in  relation  to  the  issue,  sale 
nent  of  the  bonds  ori^nally  issued.     {Added  by  L.  1912,  ck.  22.) 

Tax  -for  payment  of  bonds  and  interest. — The  water  commissioners 
lually  apportion  the  amount  to  be  raised  for  the  payment  of  the 
I  and  interest  of  the  bonds  upon  the  taxable  property  in  the'  water 
Ets  the  same  appears  on  the  assessment-roll  and  present  a  state- 
;reof  to  the  town  board  on  the  Thursday  preceding  the  annual 
of  the  board  of  supervisors.  Such  statement  shall  ^ve  the  names 
arsons  liable  to  pay  the  same  and  the  amount  chargeable  to  each. 
a  board  shall  transmit  such  statement  to  the  board  of  supervisors 
Et  annual  meeting.  The  board  of  supervisors  shall  levy  such  sums 
he  property  liable  and  shall  state  the  amount  of  the  tax  in  a  sepa- 
mn  in  the  annual  tax  roll  under  the  name  of  "water  tax."  Such 
1  collected  shall  be  paid  to  the  supervisor  and  be  by  him  applied 
ent  of  the  bonds. 
-L.  1900,  ch.  4S1.  I  8. 

rdi  "taxable  property"  as  used  In  this  section  Include  all  taxable  prop- 
r«al  and  personal  In  the  district  as  It  appeara  upon  the  asseBBment  roll. 
Uty.  0«nl.  June  9,  1910. 

AHeument  of  property  partly  in  district. — In  all  cases  where  a 
lot  or  the  real  property  of  a  corporation  or  joint-stock  association 
d  by  the  boundary  line  of  a  water  district,  it  shall  be  the  duty  of 
assessors  after  fixing  the  valuation  of  the  whole  of  such  real  prop- 
low  required  by  law  to  determine  what  proportion  of  such  valua- 
m  account  of  that  part  of  such  real  property  lying  within  the 
.  VIII— 39 
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limits  of  the  water  district,  and  shall  designate  the  same  upon  their  asses 
ment-roU.  The  valuation  of  the  real  property  lying  within  such  watt 
district  so  fixed  and  determined  by  the  assessors  shall  be  the  valuation  o 
which  the  water  commissionerH  of  the  water  district  shall  levy  the  waU 
tax. 
Souroe.— L.  1900,  ch,  461.  1  9. 

§  291.  Superviiii^f  engineer  and  intpectora.^-The  water  eommissionei 
may  employ  a  supervising  engineer  to  superintend  and  inspect  the  cot 
stmction  of  the  water  system  or  works  connected  therewith,  and  also  sue 
inspectors  as  may  be  necessary,  and  fix  the  compensation  of  such  engines 
and  inspectors.  Such  compensation  shall  be  treated  as  a  part  of  the  ei 
pense  of  constructicm. 
Sonree.— L.  1900,  ch.  4G1.  f  10. 

5  292.  AcqnisitiOTi  of  property  by  ooademnation. — If  the  water  commi 
sioners  are  unable  to  agree  with  the  owners  for  the  purchase  of  real  proj 
erty  necessary  for  the  construction  of  the  water  system,  they  may  acquii 
the  same  by  condemnation. 

Source.— L.  1900,  ch.  451,  {  11. 

Eefneacei. — Proceedings  tor  condemnatloD  ot  real  property.  Code  Civil  Procedur 
H  33B7-3384.     . 

§  293.  Establishment  of  water  rents. — The  board  ot  water  eommissionei 
shall  establish  a  scale  of  rents  for  the  use  of  water,  to  be  called  "wab 
rents, "-and  to  be  paid  at  such  times  as  the  board  may  prescribe.  Sue 
rents  shall  be  a  lien  on  the  real  property  upon  which  the  water  is  used. 

Bonroe.— L.  1900,  ch.  451,  |  12. 

§  294.  Keserroin. — In  the  construction  of  a  storage  reservoir  connects 
witii  the  system  of  water-works,  all  vegetable  or  other  matter  subject  1 
decay  shall  be  removed  from  the  banks  thereof  between  its  highest  an 
lowest  possible  flow  line  or  such  space  be  covered  by  gravel  or  stone  to  pr< 
vent  such  decay, 
Bonroe.— L.  1900.  ch.  451,  |  13. 

§  295.  Conneotiont  with  mains, — Supply  pipes  connecting  with  mait 
and  used  by  private  owners  or  occupants  shall  be  laid  and  kept  in  repair  t 
their  expense.  Such  pipes  can  only  be  connected  with  the  mains  by  tt 
permission  and  under  the  direction  of  the  board  of  water  commissioner 
A  member  of  the  board  or  its  authorized  agent  may  at  any  time  enter 
building  or  upon  premises  where  water  is  used  from  supply  pipes,  and  mal 
necessary  examinations. 
Bonroe.— U  1900.  ch.  451,  |  14. 

§  296.  Ordinances. — The  board  of  water  commissioners  may  ado] 
ordinances,  not  inconsistent  with  law,  for  enforcing  the  collection  of  wat< 
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rents  and  relating  to  the  use  of  water,  and  may  enforce  observance  thereof, 
b;  catting  off  the  supply  of  water,  or  by  the  imposition  of  penalties. 
S«une.— L.  1900,  ch.  451,  |  16. 

§  297.  Annnal  report  of  water  oomminionen. — The  board  of  water  com- 
missioners shall  on  the  thirty-first  day  of  October  file  with  the  town  clerk 
a  report  for  the  year  ending  that  day,  containing  a  statement  of  the  follow- 
ing facts : 

1.  The  amount  of  money  on  hand  at  the  beginning  of  the  year,  and  the 
receipts  from  all  sources  during  such  year. 

2.  An  itemized  statement  of  the  amount  paid  out  during  such  year,  and 
the  balance  on  hand. 

3.  The  outstanding  indebtedness  of  the  district,  either  bonded  or  other- 
wise, separately  stated. 

4.  The  estimated  deficiency  in  the  amount  nece-ssary  to  pay  principal  or 
interest  or  the  expenses  of  the  district  during  the  next  year,  after  apply- 
ing thereto  the  probable  amount  of  water  rents. 

5.  The  improvements  and  extensions  made  during  such  preceding  year 
and  the  general  condition  of  the  water-works. 

6.  Such  other  facts  as  the  board  deems  important  for  the  information 
of  the  water  district,  together  with  such  recommendations  concerning  such 
district  as  may  be  deemed  proper. 

SoDTce.— L.  1900,  cb.  451,  |  IS. 

§  298.  Entai^ng  water  diithct.  Granting  permisBion  for  nie  of  water 
ontilde  the  district. — After  the  establishment  of  a  water  district  under  the 
provisions  of  sections  two  hundred  and  eighty-two  to  two  hundred  and 
eighty-five,  inclusive  of  this  article,  the  water  commissioners  thereof,  with 
the  consent  of  the  town  board  and  upon  the  application  of  a  majority  of 
the  owners  of  taxable  real  property  in  the  new  district,  owning  more  than 
one-half,  measured  by  its  assessed  valuation,  of  such  taxable  real  property, 
and  upon  the  written  application  of  the  person  or  persons  owning  one  or 
more  parcels  of  taxable  real  property  in  the  town  outside  of  and  adjoin- 
ing said  water  district,  may  annex  and  add  to  said  district  the  territory 
comprising  such  outside  real  estate.  An  amended  map  of  the  proposed 
enlarged  district  shall  be  submitted  with  said  applications  and  shall  be 
filed  as  prescribed  in  section  two  hundred  and  eighty-three  for  the  filing 
of  the  map  of  the  original  district.  All  applications  under  this  section 
must  he  by  petition  or  petitions  subscribed  by  the  petitioners  and  acknowl- 
edged in  the  same  manner  as  a  deed  to  be  recorded.  The  reasonable  ex- 
penses of  the  necessary  proceedings  on  the  extension  of  the  water  district, 
as  herein  prescribed,  are  a  charge  against  the  enlarged  district;  excepting 
that  if  the  extension  is  not  granted,  such  expenses  shall  be  borne  by  the 
petitioners  owning  such  outside  real  estate.  A  notice,  upon  such  applica- 
tion, shall  be  given  and  a  hearing  and  determination  made  by  and  before 
the  water  commissioners  in  the  manner,  as  nearly  as  may  be,  as  is  provided 
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in  section  two  hundred  and  eighty-five.  The  determination,  if  favorab! 
to  the  applicants,  shall,  when  approved  by  the  town  board  at  any  reguh 
or  special  meeting,  be  to  the  effect  that  the  district  is  extended  to  incluc 
the  outside  real  estate  described  in  the  application.  From  the  time  snc 
territory  is  annexed  it  shall  be  subject  to  annual  taxation  for  the  raisin 
of  money  for  interest  and  installments  on  the  balance  of  unpaid  bonds  ( 
the  original  district,  with  the  other  property  in  the  district,  as  enlarge 
in  the  manner  prescribed  by  section  two  hundred  and  eighty-nine,  and  tt 
owners  rfiall  enjoy  all  the  water  privileges,  subject  to  the  same  rents  an 
restrictions  as  the  owners  of  property  in  such  original  district.  A  watt 
district  may  be  repeatedly  enlarged  and  extended  under  the  provisions  ( 
this  section  as  often  as  an  application,  in  conformity  thereto,  may  be  mac 
and  approved  by  the  water  commissioners  and  town  board.  The  watf 
commissioners,  with  the  consent  of  the  town  board,  may  also,  if  authtorizc 
by  a  majority  vote  of  the  electors  owning  real  estate  in  the  district,  take 
at  a  public  meeting,  of  which  notice  has  been  given  by  publication  in 
newspaper  in  the  town  once  a  week  for  the  preceding  four  weeks,  or, 
there  be  no  such  newspaper,  then  by  posting  for  twenty-eight  days  i 
twenty  public  places  in  the  town,  permit  any  person  or  persons  residir 
or  owning  real  estate  outside  of  the  district  to  use  water  from  the  distrii 
system  outside  of  the  district,  for  a  rental  and  subject  to  restrictions  to  I 
prescribed  by  the  commissioners.  Such  a  meeting  shall  be  called  an 
notice  given  by  the  town  clerk  at  the  request  of  a  majority  of  the  wati 
commissioners  or  at  the  request  of  twenty-five  taxpayers  of  the  distric 
The  notice  of  the  meeting,  in  addition  to  stating  the  time  and  place  whei 
the  same  is  to  be  held,  shall  specify  the  purpose  thereof.  There  shall  be 
chairman  and  two  inspectors  of  election  at  such  meeting  to  take  char; 
thereof,  who  shall  be  chosen  by  the  persons  entitled  to  vote  on  said  propos 
tion.  The  voting  shall  be  by  ballot.  The  chairman  shall  announce  tl 
result  and  certify  the  same  in  writing  to  the  water  commissioners.  Su( 
certificate  shall  be  prima  facie  evidence  of  the  statements  therein  coi 
tained,  and  if  the  result  of  the  vote  as  certified  authorizes  the  commi 
sioners  and  town  board  to  grant  the  water  permits  hereinabove  mentioTie< 
they  may  do  so  unless  restrained  by  a  court  or  judge  having  jurisdiction  i 
the  premises.     (Added  by  L.  1909,  ch.  356,  and  amended  by  L.  1915,  eh.  49 

§  299.  Enlarging  water  supply  syrtem. — After  the  establishment  of 
water  district  and  the  construction  of  a  water  system  therein  as  provide 
by  this  article,  the  water  coDunissioners  thereof  with  the  consent  of  tl 
town  board  and  on  the  petition  of  the  owners  of  more  than  one-half  i 
the  taxable  real  property  in  such  district  as  appears  by  the  last  precedir 
completed  assessment-roll,  may  enlarge  the  water  supply  system  in  sue 
district  as  provided  by  this  section.  The  petition  must  state  the  max 
mum  amount  proposed  to  be  expended  in  the  construction  of  such  ej 
largement  of  the  water  system,  must  be  signed  by  the  petitioners  and  a 
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he  same  manner  as  a  deed  to  be  recorded.  The  petition 
imponied  hy  a  map  showing  the  proposed  enlargement  of 
■  system,  which  map  shall  he  filed  as  presuribcil  in  section 
d  eighty-three  for  the  filing  of  the  map  of  the  original 
ce  upon  such  petition  shall  be  givttn  and  a  hearing  nnd 
Ld  by  and  before  the  water  commissioaers  in  the  manner 
'  be  as  is  provided  in  section  two  hundred  and  eighty-five. 
m.  if  favorable  to  the  petitioners  shall  be  approved  by  the 
ay  regular  or  special  meeting  to  the  effect  that  the  water 
1  such  district  shall  be  enlarged  in  accordance  with  the 
le  provisions  of  this  article  in  relation  to  contracts  for 
of  the  original  water  system  in  such  district,  and  issue 
I  therefor  and  the  payment  of  such  bonds  shall  apply  to  the 
such  water  supply  system,  as  authorized  by  this  section. 
12,  ch.  275.) 

boards  may  establish  joint  water  supply  districts. — It  shall 
!  town  boards  of  two  or  more  adjoining  towns  in  this  state 
water  supply  district  whenever  a  petition  for  the  estab- 
by  a  majority  of  the  owners  of  taxable  real  property  in 
trict  owning  more  than  one-half,  measured  by  its  assessed 
ling  to  the  last  assessment  roll,  shall  file  with  the  town 
said  towns  in  which  proposed  district  lies,  and  cause  a 
copies  thereof  to  be  filed  with  the  town  clerk  of  the  other 
vithin  which  such  proposed  district  lies.  Such  proposed 
strict  may  be  either  an  entirely  new  district  or  the  ex- 
Aer  supply  district  heretofore  formed  wholly  in  one  of 
s  a  joint  water  supply  district  in  two  or  more  towns.  A 
the  town  boards  of  such  towns  shall  be  held  after  the  filing 
a  aforesaid  upon  the  written  request  of  the  supervisor  of 
r  upon  the  written  request  of  a  majority  of  the  town  board 
■n  filed  with  the  town  clerk  of  such  town,  and  upon  the 
vritten  request  such  town  clerk  shall  call  a  meeting  at  the 
ace  of  the  town  board  of  the  town  whose  official,  or  officials, 
lucst  therefor,  by  giving  ten  days'  notice  of  the  date,  hour 
h  meeting,  which  notice  shall  be  either  given  personally  or 
Eime  to  the  members  of  such  town  boards  at  least  ten  days 
of  such  meeting  and  addressed  to  such  members  at  their 
office  address.     (Added  by  L.  1917,  ch.  423;  in  effect  May 

ra;  map. — The  petition  to  be  filed  as  in  the  last  section 
lescribe  the  proposed  district,  be  signed  by  the  petitioners 
!d  in  the  same  manner  as  a  deed  to  be  recorded,  and  there 
thereto  a  map  of  such  propose"!  district,  whiiih  map  sliall 
■oposed  method  of  procuring  a  water  supply  for  said  dis- 
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trict,  and  the  proposed  line  of  mains,  diBtributing  pipes  and  hydrant 
and  the  parties  presenting  the  petition  shall  present  siitii<.'ie]it  additioni 
copies  of  the  petition  and  maps  in  order  that  the  town  clerk  with  whoi 
they  are  first  filed  may  make  the  necessary  certified  copies.  (Added  by  i 
1917,  ck.  423,  in  effect  May  8,  1917.) 

§  302.  Ezpeniei;  how  paid, — The  reasonable  expenses  of  the  necessai 
proceedings  on  the  organization  of  a  joint  water  supply  district,  as  herei 
prescribed,  shall  be  a  charge  against  the  district,  if  organized;  if  sue 
water  district  is  not  organized  the  persons  who  si^ed  a  petition  f< 
the  establishment  of  such  joint  water  supply  district  shall  be  jointly  an 
severally  liable  for  such  expenses.  (Added  by  L.  1917,  eh.  423,  in  effe 
May  8,  1917.) 

§  SOS.  Action  by  joiat  town  boardi. — When  the  petition  and  map  . 
hereinbefore  provided  have  been  filed,  the  town  clerk  of  the  town  wii 
whom  a  request  for  a  meeting  of  the  joint  town  hoards  has  been  filed  aht 
cause  notice  of  the  filing  of  such  petition  to  be  published  for  one  week 
a  newspaper  published  in  each  of  such  towns,  or  if  no  newspaper  be  pu 
liahed  in  any  or  all  of  such  towns  then  by  posting  such  notice  in 
least  six  public  and  conspicuous  places  in  each  of  said  towns  within  t1 
proposed  water  district  described  in  such  petition.  Such  notice  shall  al 
specify  a  time  and  place  where  the  joint  town  boards  will  meet  to  co 
sider  the  petition,  which  meeting  sball  not  be  less  than  ten  days  nor  mo 
than  twenty  days  after  the  filing  of  the  request  for  a  meeting  and  t 
publishing  or  posting  of  the  notices.  At  such  meeting  the  joint  tov 
boards  shall  determine  if  said  petition  is  in  fact  signed  and  acknowled^ 
by  a  majority  of  the  owners  of  the  taxable  property  in  said  propos 
water  district,  measured  by  its  assessed  valuation  according  to  the  \s 
assessment  rolls  of  such  towns.  Such  determination  shall  be  in  writir 
signed  by  said  joint  town  boards  or  a  majority  of  both  of  them,  ai 
recorded  in  the  minutes  of  said  meeting.  If  the  decision  be  that  t 
petition  is  signed  and  acknowledged  by  a  majority  of  the  owners  of  t 
taxable  property  in  the  proposed  district,  measured  by  its  assessed  valu 
tton  according  to  the  last  town  assessment  rolls,  then  the  joint  tov 
boards  shall  make  an  order  establishing  such  joint  water  supply  dlstrii 
(Added  by  L.  1917,  ck.  423,  t»  effect  May  8,  1917.) 

§  304.  Contract  for  water  rapply. — If  the  town  boards  establish  a  joi 
water  supply  district  as  in  the  last  section  provided,  it  shall  be  lawful  f 
the  supervisors  of  the  towns,  any  part  of  which  is  within  such  district, 
enter  into  a  contract  on  behalf  of  such  towns  with  any  water  compaii 
or  other  party  or  person,  to  supply  water  for  such  district  for  fire,  sai 
tary  or  other  public  purposes.  Any  water  company  authorized  to  supp 
water  to  any  one  of  such  towns  may  enter  into  such  a  contract  and  I. 
its  conduits,  mains  and  distributing  lines,  and  set  its  hydrants  as  in  t 
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-act  provided,  the  same  as  if  such  water  supply  district 
Ln  the  town  in  which  it  was  authtorized  to  supply .  wi 
r  company  may  supply  water  to  persons  or  corporatioi 
.31  such  water  supply  district,  if  an  order  be  procured  fro 
srrice  conuuission  fixing  the  maximum  price  to  be  charge 
-ication  for  such  order  may  be  made  to  the  public  service 
w  by  such  town  boards  or  by  such  water  company.  ' 
C6  commission  shall  fix  a  time  and  place  for  a  bearing  on  su 
of  which  due  notice  shall  be  given  to  the  snperrisors  of 
such  water  company,  as  the  case  may  be,  at  which  shall  t 
^ns  interested  in  such  application,  including  any  corporatio: 
ing  within  such  water  supply  district.  After  such  hearing 
ce  commission  shall,  by  order,  fix  the  maximum  price  wh 
^ed  for  water  by  such  water  company  which  order  shall 
■.ch  company  and  the  price  fixed  therein  shall  remain  uncb: 
ierent  price  shall  have  been  fixed  by  the  public  service  i 
1*6  manner,  upon  application  either  by  such  town  boards, 
►  any  or  a  corporation  or  person  residing  within  such  wi 
id.     (Add  by  L.  1917,  ch.  423,  in  effect  May  8,  1917.) 

SOS.  Levy  of  taxes  for  payment  of  amomit  of  contraot. — ' 
knt  due  under  and  pursuant  to  any  contract  that  may 

for  a  joint  water  supply  district  shall  be  apportioned  on  I 
assessed  valuation  of  the  real  property  within  said  distri 

of  said  towns  by  the  supervisors  of  the  towns  affected,  o 
-  e  equalized  valuation  and  the  amount  of  such  expense  shall 

levied  on  the  taxable  property  in  such  water  supply  disti 
aid  towns,  and  collected  in  the  same  manner  and  at  the 

by  the  same  officers  as  the  other  town  taxes  or  charges  < 
he  towns  in  which  said  district  is  located  are  now  assessed, 
!Cted,  and  such  money,  when  collected,  shall  be  kept  as  a  se] 

be  paid  over  by  the  supervisors  of  said  towns  to  the  ( 
pany,  person  or  persons  furnishing  such  water,  pursuant  to  I 
contract  therefor.     {Added  by  L.  1917,  ch.  423,  in  effect  Mt 


ARTICLE  XIV. 
VIBE. 

Ion  310.    Town  fire  componleB. 

311.  EstabllBbment  of  rules  and  regailatlonB  by  Are  compan 

312.  VacancleH  In  fire  company. 

313.  Appropriation  for  Are  company. 
313-a.    When  bonds  may  be  IsBued. 
313-b.    Levy  for  payment  of  bonds. 

314.  Asseaaments  for  expenie  of  maintaining  fire  company. 
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314-a.    Town  fire  compftnles  in  Incorporated  cities  sod  Tlllagea. 

314-b,    Incorporated  fire  companies. 

314-c.  -  Town  board  mar  contract  for  Are  protection,  et  cetera. 

315.  Ordinances. 

316.  Town  flre  districts;  boards  of  town  Are  commlBsioners. 
31T.    Powers  and  duties  ot  boards  or  town  firs  commissioners. 

§  310.  Town  flre  oompaniei. — The  town  board  of  any  town  may  appoin 
in  writing,  any  number  of  inhabitants  of  their  town,  which  they  may  deei 
necessary,  to  be  a  fire  company  or  companies  for  the  eztinguishmei 
of  fires  in  their  town.     {Amended  by  L.  1910,  cA.  408  and  i.'1912,  ch.  238. 

Source. — Former  Town  L.  (L.  ISSO,  ch.  669)  |  171,  ss  amended  by  L.  1S91,  cl 
254;  h.  1894,  ch.  201;  L.  1906,  ch.  373;  originally  revised  from  U  1832,  ch.  22! 
L.  1845,  ch.  244. 

Keferenoei. — Establishment  of  Bre  districts  outside  of  Incorporated  Tillages,  pu: 
chase  of  flre  apparatus  and  raising  money  for  flre  protection.  County  Law,  |f  38,  31 
Incorporation  of  flre  companies  In  unincorporated  Tillages,  Hembenihlp  Corpon 
tlons  Law,  II  100-105. 

SeotioiL  cited.— Pameworth  t.  Boro  pll  ft  Oaa  Co.  (1915),  216  N.  Y.  40,  43, 109  M.  I 
860. 

§  311.  Eatablishment  of  rules  and  Tee:ulations  by  fire  company. — Eac 
fire  company,  thus  formed,  shall  choose  a  captain  and  clerk  thereof,  an 
may  establish  such  by-laws  and  regulations  as  may  be  necessary  to  ei 
force  the  performance  by  such  firemen  of  their  duty,  and  may  impose  sue 
penalties,  not  exceeding  five  dollars  for  each  offense,  as  may  be  neeessar 
for  that  purpose.  Such  penalties  may  be  collected  by  and  in  the  nam 
of  the  captains,  in  any  court  having  cognizance  thereof,  and,  when  collectet 
shall  be  expended  by  the  companies  for  the  repair  and  preservation  of  thei 
engines  and  apparatus  for  the  extinguishment  of  fires. 

Soaroe. — Former  Town  L.  (L.  ISBO,  ch.  5G9)  J  171,  In  part,  as  amended  hj  I 
1S91,  ch.  254;  L.  1894,  ch.  201;  L.  190«,  ch.  373;  originally  reTlsed  from  L.  183: 
ch.  222;  L.  1845,  ch.  244. 

§  312.  Taoancies  in  flre  company. — All  vacancies  which  may,  at  an 
time,  happen  in  suph  companies,  by  death,  resignation  or  otherwise,  sbal 
from  time  to  time,  be  filled  by  the  town  board. 

Source. — Former  Town  L.  (L  1890.  ch.  669)  |  171,  in  part,  as  amended  by  I 
1891,  ch.  254:  L.  1894,  ch.  201;  L.  1906,  ch.  373;  originally  revised  from  L.  183: 
ch.  222;  L.  1846,  ch.  244. 

§  313.  Appropriations  for  fire  company.— The  electors  of  any  water  di: 
trict,  highway  district,  town  fire  district  or  water  supply  district,  in  whic 
any  town  fire  company  shall  have  their  headquarters,  at  a  special  meetin 
lawfully  called  by  the  town  clerk,  who  is  hereby  authorized  to  call  sue 
special  meeting,  may  vote,  by  ballot,  a  sum  of  money,  not  exceedii^  fou 
thousand  dollars,  except  that  in  any  such  district  in  a  town  within 
county  having  more  than  three  hundred  thousand  inhabitants  accordin 
to  the  last  state  census,  and  adjoining  a  city  of  the  first  class,  such  sui 
shall  not  exceed  ten  thousand  dollars,  for  the  purchase  of  a  fire  engin 
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and  apparatus  for  the  extin^isbment  of  fires,  and  for  the  purchase  or 
lease  or  other  acquisition  of  suitable  buildings  and  grounds  for  keeping 
and  storing  such  fire  engine  and  apparatus  for  the  extinguishment  of 
fires,  and  other  property  of  said  water  district,  highway  district  or  water 
supply  district,  and  an  additional  sum  for  the  maintenance  and  operation 
of  the  engines,  apparatus  and  buildings  and  of  said  fire  company  or  com- 
panies within  such  district  for  the  ensuing  year.  And  whenever  said 
electors  shall  so  vote  said  money  for  the  purchase  of  a  fire  engine  and 
apparatus  for  the  estinguishment  of  fires,  and  for  the  purchase  or  lease 
or  other  acquisition  of  suitable  buildings  and  grounds  for  keeping  and 
storing  such  fire  engine  and  apparatus  for  the  extinguishment  of  fires,  and 
other  property  of  said  water  district,  highway  district,  town  fire  district  or 
water  supply  district,  the  water  commissioners  in  water  districts  and  the  ~ 
town  boards  in  highway  and  water  supply  districts  or  town  fire  districts 
where  no  board  of  town  fire  commissioners  has  been  established,  and  the 
boards  of  town  fire  commissioners  in  town  fire  districts  may  contract  for 
and  purchase  for  such  district  a  good  and  sufficient  fire  engine  and  ap- 
paratus for  the  extinguishment  of  fires,  and  may  contract  for  and  pur- 
chase or  lease  or  otherwise  acquire  for  such  district  suitable  buildings 
and  groujids  for  keeping  and  storing  such  fire  engine  and  apparatus  for 
the  extinguishment  of  fires,  and  other  property  of  said  district  at  a  price 
not  to  exceed  the  sum  so  voted  therefor,  which  engine  and  apparatus  for 
the  extinguishment  of  fires,  and  buildings  and  grounds,  shall  be  the  prop- 
erty of  said  water  district,  highway  district,  town  fire  district  or  water 
supply  district,  but  may  be  used  and  cared  for  by  such  fire  company  or 
companies  under  the  direction  and  control  of  the  water  commissioners  in 
water  districts  and  the  town  board  in  highway  and  water  supply  districts 
and  in  town  fire  districts  where  no  board  of  town  fire  commissioners  has 
been  established ;  all  of  which  boards  shall  in  such  cases  respectively  have 
such  powers  and  duties  as  are  hereafter  in  this  article  provided  for  boards 
of  town  fire  commissioners,  (Amended  by  L.  1910,  ch.  408,  L.  1912,  ch. 
238,  L.  1916,  ck.  226,  and  L.  1917,  ch.  ^11,  in  effect  May  21,  1917.) 

Bouroe.— Former  Town  L.  (L.  1890,  ch.  569)  {  171,  In  part,  as  amended  by  L. 
1891,  ch.  264;  L.  1894,  ch.  201;  L.  1906,  oh.  373;  originally  revlaed  from  L.  1832. 
ch.  222;  L.  1846,  ch.  244. 

Liability  of  inrety  of  luperrliot  for  money  railed  to  pnrohaie  hoK  for  flz«  pnrpoMi. 
— Whore  a  surety  bond  was  conditioned  tor  the  faithful  dlacharKO  of  the  offlclal 
duties  of  a  superrlsor,  and  that  he  would  account  for  all  moneys  and  property  be- 
loaglOK  to  the  town  coming  Into  hts  hands  as  such  Buperrlsor,  the  auret]'  Is  not  Uahle 
for  money  raised  to  purchase  hose  for  fire  purposes  under  the  authority  of  this 
section.  In  pursuance  of  a  resolution  passed  at  a  meeting  of  the  electors  of  one  of  the 
highway  districts  of  said  town.  Town  of  Whltestown  v.  Title  Guaranty  k  Surety 
Co.  <1911),  72  MlBC.  498,  131  N.  Y.  Supp.  390,  affd.  (1911),  148  App.  Dlv.  900,  132 
N.  Y.  Suw.  1149,  a(fd.  (1913),  209  N.  Y.  512.  102  N.  E.  1115. 

§  313-«.  *  When  bonds  may  he  isined. — In  any  such  district  authorized 
to  raise  more  than  four  thousand  dollai^  as  in  the  last  section  provided,  if 
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the  amount  so  voted  shall  exceed  in  amount  one-fourth  of  one  per 
turn  of  the  ag^egate  assessed  valuation  of  the  real  property  wi 
such  district,  as  shown  by  the  last  preceding  town  assessment  roll, 
request  so  to  do  is  made  of  the  town  board  by  the  governing  commisf 
or  board,  of  such  district,  it  shall  be  the  duty  of  such  town  boan 
raise  the  amount  of  money  so  voted  by  the  issue  and  sale  of  bo 
Such  bonds  shall  be  signed  by  the  supervisor  and  attested  by  the  t 
clerk,  and  shall  be  paid  in  five  equal  annual  installments,  the  finr 
which  shall  become  due  not  more  than  eighteen  months  from  their  c 
Such  bonds  shall  bear  such  rate  of  interest  not  exceeding  six  per  centum 
annum,  and  be  in  such  form  as  the  town  board  of  such  town  may  app 
and  shall  be  sold  at  public  sale  by  the  supervisor  of  such  town  for  not 
than  their  par  value.  Such  bonds  shall  be  consecutively  numbered  from 
to  the  highest  number  issued,  and  the  town  clerk  shall  keep  a  recon 
the  number  of  each  bond,  its  date,  amount,  rate  of  interest,  when  and  w 
payable  and  the  purchaser  thereof,  or  the  person  to  whom  they  are  iss 
Such  bonds  shall  be  a  charge  upon  the  town  and  the  amount  necessar 
pay  said  bonds  and  the  interest  thereon  as  the  same  becomes  due  shal 
collected  from  the  property  within  such  district.  {Added  by  L.  1917; 
577,  Ml  effect  May  21,  1917.) 

§  313-b,  *  Levy  for  payment  of  bondi. — In  any  town  in  which  bonds 
issued  as  in  the  last  section  provided,  the  town  board  shall  annually  tr 
mit  a  statement  of  the  amount  due  for  the  payment  of  said  bonds 
interest  to  the  board  of  supervisors  of  the  county.  Such  board  of  su 
visors  shall  levy  such  sums  against  the  property  liable,  and  the  axm 
of  such  taxes  shall  be  extended  against  such  property  in  a  separate  coh 
of  the  annual  tax  roll  of  such  town.  Such  taxes  when  collected  shal 
paid  to  the  supervisor  and  by  him  applied  in  payment  of  such  bonds 
interest.     (Added  by  L.  1917,  ch.  577,  in  effect  May  21,  1917.) 

§  314.  Auessmenta  for  expense  of  maintaining  Are  company. — The 
chase  price  of  said  fire  engine  and  apparatus  or  other  apparatus  for 
extinguishment  of  fires,  and  buildings  and  grounds,  and  the  expens 
maintaining  said  fire  engine  and  apparatus  for  the  extinguishment  of 
and  other  property  and  apparatus  and  of  maintaining  said  fire  comp 
or  companies  shall  be  assessed  and  levied  upon  the  property  of  said  disi 
and  collected  in  the  same  manner  as  other  town  chaises  are  assee 
levied  and  collected,  except  that  in  the  case  of  a  water  district,  high 
district  or  water  supply  district  the  amount  thereof  shall  be  put  i 
separate  column  upon  the  tax-roll,  and  the  board  of  supervisors  of 
county  shall  cause  the  sum  as  certified  by  the  town  board,  to  be  levied  t 
the  taxable  property  of  such  water  district,  highway  district  or  water  i 
ply  district.     The  funds  so  collected  shall  be  paid  by  the  collector  to 
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supervisor  of  the  town  who  shall  apply  the  same  to  the  expenses  incurred 
purenant  to  the  provisions  of  this  article,  by  paying  the  same  on  the  order 
of  the  board  authorized  by  the  provisions  of  this  article  to  purchase,  direct 
and  control  said  engines,  apparatus,  buildings  and  grounds.  (Amettded 
by  L.  1910,  ck.  408,  L.  1912,  ch.  238,  and  L.  1916,  cfc.  226.) 

■ouTM.— Former  Town  L.  (L.  1S90,  ch.  ES9)  f  171,  In  part,  as  amended  by  L. 
ISil,  ch.  254;  L.  1S94,  ch.  201;  L.  1906,  ch.  273;  origlaaUy  revised  from  L.  1S32. 
ch.  222;   L.  184G,  ch.  244. 

Beetlon  olted. — Town  of  Whltegtown  v.  Title  Qu&ranty  k  Surety  Co.  (1911),  72 
Mlic.  498.  508,  131  N.  Y.  Supp.  390,  adtd.  (1911),  148  App.  Dlv.  900.  132  N.  Y,  Supp, 
1149,  affd.  (1913),  209  N.  Y.  512,  102  N.  E.  IIIB. 

§  314-a.  Town  tit  companiei  in  inooiporatcd  citiei  and  villaget. — No 
such  fire  company,  as  herein  provided,  shall  be  formed  in  any  incorpo- 
rated city  or  village  unless  such  incorporated  city  or  village  pays  a  highway 
tax  in  or  to  snch  highway  district,  in  which  case  such  fire  company  or  com- 
panies may  be  formed  to  include  the  whole  or  any  part  of  such  incorporated 
city  or  village,  with  the  consent  of  the  board  of  trustees  or  other  body 
performing  like  dnties  of  such  city  or  village.  (Added  by  L.  1912,  eh. 
238.) 

§  314-b.  Incorporated  fire  oompaniea. — Upon  the  written  petition  of  a 
majority  of  the  resident  taxpayers  of  any  water  district,  highway  district 
or  water  supply  district  in  which  any  incorporated  fire  company  shall  have 
its  headquarters,  the  town  board  of  any  town  may  make  a  contract  with 
any  such  incorporated  fire  company  for  fire  protection  to  be  furnished 
within  such  water  district,  highway  district  or  water  supply  district  for 
a  sum  not  to  exceed  in  any  one  year  ten  cents  upon  each  one  hundred  dol- 
lars of  assessed  valuation  of  taxable  property  lying  within  such  water 
district,  highway  district  or  water  supply  district,  as  appears  by  the  last 
preceding  town  assessment-roll  of  said  town,  and  for  a  period  not  exceeding 
five  years  at  any  one  time.  The  amount  of  any  contract  that  may  be  en- 
tered into  pursuant  to  the  provisions  of  this  section  shall  be  assessed,  levied 
and  collected  upon  the  taxable  property  in  said  district  in  the  same  man- 
ner, at  the  same  time  and  by  the  same  ofiicers  as  the  taxes,  charges  or  ex- 
penses of  said  town  are  now  assessed,  levied  and  collected  and  the  same 
shall  be  paid  over  by  the  supervisor  to  the  corporation  or  incorporated  fire 
company  furnishing  such  fire  protection.  This  section  shall  apply  to  a 
water  supply  district  formed  under  the  provisions  of  section  eighty-one  |l 

of  the  transportation  corporations  law,  as  well  as  to  water  districts,  highway  j 

districts  or  water  supply  districts  formed  under  the  provisions  of  this  I 

chapter.     No  such  contract  shall  be  made,  however,  with  any  such  fire  j 

corporation  unless  it  has,  in  the  opinion  of  the  town  board,  suitable  ap-  i 

paratus  and  appliances  for  the  furnishing  of  such  fire  protection  in  said  j 

district.     (Added  by  L.  1913,  ck.  392.)  I 

§  314^.    Town  board  may  oontrtet  for  fire  proteotion,  et  eeteta. — Upon  |^^  ^^ 
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the  written  petition  of  a  majority  of  the  resident  taxpayers  of  any  we 
district,  highway  district  or  water  supply  district  adjoining  a  city  or 
incorporated  village,  having  a  fire  department  or  an  incorporated 
company  therein,  the  town  board  of  any  town  may  make  a  contract  v 
any  such  city  or  incorporated  village  for  fire  protection  to  be  funus 
within  such  water  district,  highway  district  or  water  snpply  district 
a  sum  not  to  exceed  in  any  one  year  ten  cents  upon  each  one  hundred  doll 
of  assessed  valuation  of  taxable  property  lying  within  such  water  diati 
highway  district  or  water  snpply  district  as  appears  by  the  last  preced 
town  assessment-roll  of  said  town  and  for  a  period  not  exceeding 
years  at  any  one  time.  The  amount  of  any  contract  that  may  be  ente 
into  pursuant  to  the  provisions  of  this  section  shall  be  assessed,  levied  ; 
collected  upon  the  taxable  property  in  said  district  in  the  same  mam 
at  the  same  time  and  by  the  same  officers  as  the  taxes,  chaises  or  expense 
said  town  are  now  assessed,  levied  and  collected  and  the  same  shall 
paid  over  by  the  supervisor  to  the  city  or  incorporated  village  furnisli 
such  fire  protection.  This  section  shall  apply  to  a  water  supply  dist 
formed  under  the  provisions  of  section  eighty-ooe  of  the  transportal 
corporations  law,  as  well  as  to  water  districts,  highway  districts  or  wi 
supply  districts  formed  under  the  provisions  of  this  chapter.  No  s 
contract  shall  be  made,  however,  with  any  such  city  or  incorporated  viU 
unless  it  has  in  the  opinion  of  the  town  board  suitable  apparatus  : 
appliances  for  the  furnishing  of  such  fire  protection  in  said  disti 
(Added  by  L.  1917,  ch.  364,  in  effect  May  4,  1917.) 

§  316.  Ordinances^— The  board  of  water  commissioners  in  any  wi 
district,  established  pursuant  to  this  chapter,  and  the  town  board  in 
highway  district,  town  fire  district  or  water  supply  district  may  ad 
ordinances,  not  inconsistent  with  law,  relating  to  fire  protection,  the  ] 
vention  and  extinguishment  of  fires  and  conduct  thereat  within  said 
trict,  and  to  regulate  or  prevent  the  discharge  of  fireworks  and  firea 
and  to  regulate  the  use  of  inflammable  materials  and  the  storing,  sale 
transportation  of  gunpowder  and  other  explosives  within  said  district,  . 
may  enforce  the  observance  thereof  by  the  imposition  of  penalties.  (Ad 
by  L.  1910,  ch.  408,  and  amended  hy  L.  1912,  ch.  238,  and  L.  1916,  ch.  2! 

§  316.  Town  fire  diitricta;  boards  of  town  fire  oommisdonen. — The  t< 
board  of  a  town  may,  with  the  consent  of  the  proper  board  or  offii 
of  any  water  supply  district,  or  highway  district,  or  fire  district,  maini 
fire  apparatuses,  and  the  boards  of  trustees,  or  other  like  bodies  perfo 
ing  such  duties,  of  all  incorporated  cities  or  villages  wholly  within  s 
town,  establish  a  town  fire  district,  the  boundaries  of  which  shall  be 
same  as  the  boundaries  of  the  town,  and  transfer  to  said  town  fire  dist 
all  property  held  by  the  town  for  the  purpose  of  extinguishment  of  fi 
The  town  board  of  any  town  where  such  town  fire  district  is  establisl 
may,  on  like  consent,  by  resolution  establish  a  board  of  town  fire  o 
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misaioDers,  consistii^  of  three  members,  and  shall  appoint  the  first  mem- 
bers of  such  board  for  the  term  of  one,  two  and  three  years,  respectively ; 
and  tihall  thereafter  appoint  successors  to  such  members  for  the  term  of 
three  years,  and  shall  fill  vacancies  in  said  board  of  town  fire  commis- 
doners.     (Added  hy  L.  1916,  ch,  226.) 

§  317.  Fowen  and  dnties  of  boards  of  town  flre  oonuniuioQen. — Such 
board  of  town  fire  commissioners  shall  have  the  care,  custody  and  control 
of  all  property  belonging  to  the  town  fire  district;  may,  on  the  conditions 
prescribed  in  this  article,  purchase  fire  engines,  and  other  apparatus  for 
the  extinguishment  of  fires  within  the  town,  purchase,  lease,  otherwise 
acquire  and  maintain  suitable  and  necessary  buildings  and  grounds  for 
the  keeping  and  storing  thereof;  may  construct  and  maintain  reservoirs 
utd  cisterns  and  supply  them  with  water  for  use  at  fires;  shall  have  the 
exclusive  power  to  organize  a  town  fire  company  or  companies  by  appoint- 
ment in  the  manner  provided  in  this  article  for  appointment  by  the  town 
board,  and  to  fill  vacancies  in  such  company  or  companies ;  may  adopt  rules 
for  the  admission,  suspension,  removal  and  discipline  of  the  members  and 
officers  of  such  company  or  companies;  may  prescribe  their  respective  pow- 
ers and  duties  and  fix  their  compensation ;  may  appoint  persons  other  than 
members  or  officers  of  the  company  or  companies  to  take  charge  of  and 
operate  the  property  of  the  fire  district,  and  may  fix  their  compensation ; 
shall  have  the  control  and  supervision  of  sueh  members,  officers  and  em- 
ployees, may  direct  their  conduct  at  fires  and  prescribe  methods  for  ex- 
tinguishing fires;  and  may  inquire  into  the  cause  and  origin  of  fires  oc- 
curring in  the  town  and  may  take  testimony  in  relation  thereto ;  and  may 
expend  for  the  maintenance  and  operation  of  the  engines,  and  other  ap- 
paratus for  the  extinguishment  of  firea,  and  other  property  and  for  main- 
taining said  fire  company  or  companies  a  sum  in  each  year,  not  exceeding 
the  sum  voted  for  such  purposes  as  prescribed  in  this  article.  {Added  by 
L.  1916,  ch.  226.) 


ARTICLE  XV. 

OAKBAOB. 

8«cUon  320.    Collection  and  dlBpOBltlon  of  Karboge. 

321.  Penalty  for  Tlolatlns  ordinance  relating  to  garbage. 

322.  Aasewmenta  for  ezpenseB  of  dlepoaltlon  of  garbage. 

§  320.     Collcotiou  and  disposition  of  garbage. — ^Within  any  town  having 
over  five  thousand  inhabitants  or  within  any  town  adjoining  a  city  of  the     smu^  ^ 
first  class,  or  within  any  district  in  any  such  town  established  by  the  town     -isc*. 
board  of  such  town,  it  shall  be  lawful  for  the  town  board  of  such  town  to 
provide  for  the  collection  of  and  to  cause  to  be  consumed  by  fire  or  heat, 
and  to  prohibit  the  throwing,  casting  or  deposit  in  any;  body  or  e' 
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of  water,  or  upon  any  ash  heap  or  other  place  than  such  as  may  be  p 
vided  by  them  within  such  town  or  district,  any  animal  or  vegetable  refi 
dead  animal,  carrion,  offal,  swill  or  garbage.  And  it  shall  be  lawful 
the  town  board  of  any  such  town,  to  contract  for  the  collection  and 
the  consumption  by  heat  or  fire  of  any  such  refuse  or  other  aforesaid  n 
ter,  or  for  the  purchase,  maintenance  and  operation  of  any  appliances 
the  collection  and  consumption  thereof.  (Amended  by  L.  1917,  ch.  55, 
effect  Mch.  15,  1917.) 
80TUW.— L.  1894,  ch.  666.  |  1. 

§  321.  Penalty  for  violating  ordinance  relating  to  garbage.^ — ^Any  per 
offending  against  any  such  provision  as  aforesaid  made  by  any  such  ta 
board  for  the  collection,  or  for  the  prohibition  of  the  throwing,  casting 
deposit,  of  any  such  refuse  or  other  aforesaid  matter  shall  be  deemed  gui 
of  a  misdemeanor. 

SOTirae.— L.  1894,  ch.  666.  |  2. 

§  322.  AsBessmenta  foi  expenses  of  diiposition  of  garbage. — Any 
penses  incurred  in  any  town,  or  any  district  in  any  town,  pursuant  to 
provisions  of  the  last  two  sections  shall  be  levied,  assessed  and  collec 
upon  the  taxable  property  in  the  town  or  district  as  to  which  the  3am< 
incurred  in  the  same  manner,  at  the  same  time  by  the  same  offic 
as  the  town  taxes,  charges  or  expenses  of  sueh  town  are  assessed,  levied  i 
collected,  and  shall  be  paid  over  to  the  supervisor  of  such  town,  and  by  1 
applied  to  the  payment  of  such  expense. 

Sonioe. — L.  1894,  ch.  666,  f  3. 


ARTICLE  XVI. 
CBXBTXEIBS. 

Section  330.  Election  of  board  of  trustees  of  burial  grounds. 

331.  Duty  ot  trustees. 

332.  Title  to  burial  grounds;  care  and  control. 

333.  Exception. 

334.  Burial  grounds  tn  annexed  towns. 

335.  Term  of  offlce  of  truBteee. 

336.  Soldiers'  burial  plot. 

337.  RemoTBl  of  remains  of  deceased  Boldlers. 

§  330.  Election  of  board  of  tmtteei  of  burial  gronndt. — The  electors 
any  town  may,  at  a  biennial  town  meeting,  choose  three  persons  to  act  a 
board  of  trustees  of  any  burial  grounds  within  the  limits  of  and  belo 
ing  to  the  town,  as  such  electors  may  designate,  and  direct  the  supervi 
of  the  town  to  convey  by  deed  to  sueh  board  of  trustees,  and  their  success 
in  ofSee,  for  the  purposes  hereinafter  mentioned,  the  lands  already  c( 
posing  such  grounds;  and  also  any  other  lands  that  may  be  hereafter 
quired  for  th^  purpose  of  enlarging  such  grounds.    Such  trustees  si 
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hold  office  for  a  tenn  of  two  years.  Such  boards  of  trustees  and  all  boards 
of  tnistefis  heretofore  created,  pursuant  to  chapter  forty-six  of  the  laws 
of  eighteen  hundred  and  seventy-three,  are  hereby  declared  to  be  corporate 
bodies,  under  the  came  of  the  board  of  trustee  of  the  cemetery-  for  which 
they  are  chosen  respectively,  capable  of  suing  and  being  sued  as  such,  and 
of  taking  and  holding  gifts  and  bequests  of  personal  property  for  the  care 
and  improvement  of  the  cemeteries  under  their  chaT^e,  or  any  lot  therein, 
Bonree.— Former  Town  L,  {L.  1890,  ch.  E69)  |  193,  as  amended  by  L.  1894,  ch. 
Hi;  h.  1898,  ch.  502;  L.  1899,  ch.  132;  originally  re*lBed  from  L.  1ST3,  ch.  46,  |  1. 

§  331.  Duty  of  trustees. — Such  board  of  trustees  shall  lay  out  into 
banal  lots  any  grounds  so  conveyed  to  them;  and  within  one  year  after 
the  conveyance  to  them  they  shall  cause  to  be  recorded  in  the  office  of  the 
clerk  of  the  county  in  which  they  redde  a  plot  or  plots  of  grounds  so  laid 
out  by  them,  which  shall  clearly  indicate  the  number  and  location  of  the 
several  lets,  which  plots  shall  be  duly  certified  to,  under  the  hands  and 
seals  of  the  chairman  and  secretary  of  the  board,  and  acknowledged  be- 
fore an  officer  authorized  to  take  proof  and  acknowledgment  o£  deeds. 
They  shall  designate  and  set  aside  certain  lots  which  shall  be  free  for  the 
interment  of  the  remains  of  indigent  persons,  deceased,  and  shall  sell  and 
convey,  by  direction  of  a  majority  of  the  board,  under  the  hands  and  seals 
of  its  chairman  and  secretary,  burial  lots,  at  such  terms  as  may  he  agreed 
upon  between  the  parties,  and  expend  the  moneys  realized  from  such  sale 
in  improving  and  preserving  the  particular  burial  ground  from  the  sale 
of  whose  lots  the  moneys  were  received.  All  moneys  realized  from  the 
sale  of  burial  lots  shall,  upon  the  receipt  thereof,  be  paid  over  to  the  super- 
visor of  the  town  to  be  retained  by  him  as  a  separate  fund  and  paid  out 
only  on  the  order  of  a  majority  of  such  board  of  trustees. 

Source. — Former  Town  L.  (L.  1890,  ch.  6S9)  |  194,  as  amended  by  L.  1898,  ch. 
MJ;  L.  1899.  ch.  432;  originally  revleed  from  L.  1873.  ch.  46,  |  2. 

§  332.  Title  to  burial  gronndt;  oare  and  control. — The  title  to  every 
lot  or  piece  of  land  which  shall  have  been  used  by  the  inhabitants  of 
any  town  in  this  state  as  a  cemetery  or  burial  ground  for  the  space  of 
fourteen  years  shall  be  deemed  to  be  vested  in  such  town,  and  shall  be 
subject  in  the  same  manner  as  other  corporate  property  of  towns,  to 
the  government  and  direction  of  the  electors  in  town  meeting.  In  any 
town  in  which  trustees  of  burial  grounds  have  not  been  chosen  as  pro- 
vided in  sections  three  hundred  and  thirty  and  three  hundred  and  thirty- 
one  of  this  chapter,  the  town  board  may  adopt  regulations  for  the 
proper  care  of  any  such  cemetery  and  burial  ground  and  regulating  the 
bnrial  of  the  dead  therein.  It  shall  be  the  duty  of  the  supervisor  of  any 
such  town  to  remove  the  grass  and  weeds  from  any  such  a  cemetery  or 
burial  ground  in  any  such  town  at  least  twice  in  each  year,  and  to  erect 
and  maintain  suitable  fences  around  such  cemetery  or  burial  ground  at  a 
cost  not  to  exceed  fifty  dollars  unless  authorized  by  a  majority  vote  of 
such  town.    The  town  board  of  any  town  must  also  provide  for  the  re- 
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moval  of  grasa  and  weeds  at  least  twice  in  each  year  from  any  ceme 
or  burial  ground,  by  whomsoever  owned,  in  such  town,  where  such 
trol  ia  not  vested  by  other  provisions  of  law  in  the  town  or  in  trustee 
other  corporate  tx>dy  and  provide  for  the  preservation,  care  and  fen 
of  any  such  cemetery,  all  at  a  cost  not  to  exceed  fifty  dollars  in  any 
year,  unless  authorized  by  a  majority  vote  of  such  town,  and  such  di 
shall  be  performed  under  the  supervision  of  the  supervisor  of  the  ti 
or  a  person  whom  the  town  board  may  designate;  provided,  however, 
such  duties  shall  not  be  exercised  in  respect  to  any  private  groan< 
particular  lot  or  lots  therein  after  the  true  owner  or  owners  thereof 
written  objections  thereto  with  the  town  clerk.  The  cost  and  expense 
any  officer  or  person  In  performing  any  duties  under  or  pursuant  to 
provisions  of  this  section,  shall  be  a  town  charge  and  shall  be  pwd  in 
same  manner  as  other  town  charges.  {Amended  by  L.  1909,  ch.  473 
L.  1917,  ch.  229,  in  effect  Apr.  20,  1917.) 

Sonroe.— Former  Town  L,  (L.  1890,  ch.  669)  |  195,  as  amended  by  L.  1899 
43S;  L.  1901,  ch.  386;  orlsfnally  rerlsed  from  R.  S.,  pt.  1,  ch.  11,  Ut.  7,  |  11. 

§  333.  Exception. — All  provisions  of  sections  three  hundred  and  tb 
three  hundred  and  thirty-one  and  three  hundred  and  thirty-two  which 
inconsistent  with  the  provisions  of  chapter  four  hundred  and  thirty-tn 
the  laws  of  eighteen  buqdred  and  ninety-nine  or  chapter  seventy-six  ol 
laws  of  eighteen  hundred  and  sixty-nine  shall  not  apply  to  Green 
cemetery  in  Hempstead,  Queens  county,  or  to  the  trustees  or  managei 
thereof. 

Sonne.— L.  1S99,  ch.  432,  |  3. 

§  334.  Bnrial  grounds  in  annexed  towns. — Where  the  whole  of 
town  has  been  or  shall  hereafter  be  annexed  to  or  consolidated  with 
city,  village  or  other  town,  after  having  purchased  and  maintaini 
burying  ground  or  grounds  as  public  property  of  such  town  but  w 
ground  or  grounds  shall  not  have  been  conveyed  to  trustees  as  prov 
in  section  one  of  chapter  forty-six  of  the  laws  of  eighteen  hundred 
seventy-three,  or  section  three  hundred  and  thirty  of  this  chapter, 
which  ground  or  grounds  are  or  were  at  the  time  of  such  annexatio 
consolidation  under  the  charge  of  the  town  board  of  said  town,  as  pi 
property  thereof,  then  the  rights  and  powers  conferred  by  section  t 
hundred  and  thirty  of  this  chapter,  on  a  meeting  of  the  electors  of 
town  to  elect  three  or  Sve  persons  as  trustees  of  said  burying  grounds, 
on  the  supervisor  of  such  town  to  convey  the  land  embraced  in  such  groi 
to  such  trustees,  shall  devolve  upon  the  mayor  or  other  chief  magisi 
of  the  city  or  village  or  other  town  with  which  such  town  shall  have 
or  may  hereafter  be  consolidated  or  annexed ;  and  on  the  petition  of 
less  than  twenty  citizens,  each  of  whom  shall  hsve  been  a  resident  of  : 
town  for  at  least  two  years  previous  to  such  annexation  or  consolida 
the  mayor  or  other  chief  magistrate  of  the  city,  village  or  town  to  w 
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aach  town  shall  have  been  annexed  or  with  which  it  shall  have  been  con- 
BOlidated,  shall  appoint  three  or  five  persons,  each  of  whom  shall  have  been 
a  citizen  of  such  annexed  or  consolidated  town  for  at  least  two  years  pre- 
Tious  to  such  annexation  or  consolidation,  as  trustees  of  such  burying 
ground  or  grounds,  and  shall  cause  the  lands  embraced  and  included  in 
Buch  burying  ground  or  grounds  to  be  conveyed  to  such  trustees  and  their 
Baccessora  in  office  as  provided  in  section  three  hundred  and  thirty  of  this 
chapter,  and  such  trustees  and  their  successors  shall  have  the  same  powers 
and  perform  the  same  duties  as  tmsteea  elected  at  a  town  meeting  as  pro- 
vided in  sections  three  hundred  and  thirty  and  three  hundred  and  thirty- 
one  of  this  chapter. 

Bonroe. — Former  Town  L.  (L.  1890,  ch.  E9fl)  |  196,  as  added  br  L.  1901,  cb.  320. 

Coniolldaton'  note. — Words  "Any  town  tbe  wbole  of  wbtch"  omitted  and  "Wbere 
tbe  whole  of  any  town"  Inserted  and  words  "and  which  prerloue  to  such  annexation 
or  coDBolldatlon  shall  hare"  omitted  and  "after  having"  Inserted,  to  make  the 
■ection  more  grammatical  without  ctaanslns  the  eubBtance. 

§  338.  Term  of  office  of  trastees. — The  term  of  office  of  trustees  so  ap- 
pointed shall  be  fixed  by  the  appointing  officer  and  he  shall  fill  any  vacancy 
that  may  occur  in  said  board.  The  trustees  shall  each  furnish  a  bond  sat- 
isfactory to  the  appointing  officer  for  the  faithful  performance  of  their 
duties,  and  shall  render  an  annual  report  to  the  financial  officer  of  the 
municipality  of  all  receipts  an^  disbursements  of  money  and  of  all  invest- 
ments of  surplus  funds  to  the  credit  of  the  burying  grounds  in  their  charge. 
SoBTOe,— Former  Town  L.  (L.  1890,  ch.  569)  i  197,  as  added  by  L.  1901,  ch.  320. 

§  336.  Soldiert'  burial  plot. — The  town  board  in  each  of  the  towns  of 
this  state  may  upon  the  application  in  writing  of  any  veteran  soldiers' 
association  in  the  town,  of  upon  a  petition  in  writing  of  five  or  more 
veteran  soldiers  in  towns  where  ao  veteran  soldiers'  organization  exists, 
purchase  or  provide  a  soldiers'  plot  in  one  or  more  cemeteries  where  no 
burial  plots  are  now  owned  by  soldiers'  organizations,  in  which  burial 
plots  deceased  soldiers  may  be  interred,  and,  except  in  the  county  of 
Broome,  may  also  provide  for  the  annual  care  of  soldiers'  burial  plots  in 
cemeteries,  at  the  rate  of  not  to  exceed  fifty  cents  for  each  soldier's  grave 
in  such  burial  plot  or  plots  and  the  expense  shall  be  included  in  the  town 
expenses,  assessed,  levied  and  collected  in  the  same  manner  as  other  town 
expenses  are  levied  and  collected. 

In  the  county  of  Broome,  the  board  of  supervisors  shall  provide  for  the 
annual  care  of  soldiers'  burial  plots,  either  heretofore  or  hereafter  estab. 
lished,  in  all  cemeteries  in  such  county,  at  the  rate  aforesaid,  and  the  ex- 
pense thereof  shall  be  a  county  charge  audited,  assessed,  levied  and  col- 
lected in  the  same  manner  as  are  other  county  charges.  {Amended  by  L. 
1914,  ch.  235.) 

SonrM.— L.  1902,  ch.  SOS,  |  1. 

AppUoatioB. — ^The  prorlslon  of  thla  section  as  to  the  purcbaiie  of  burial  plots 
for  soldiers  and  the  annual  care  thereof  applies  only  to  soldiers'  graves  within 
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§  337.  Removal  of  remuns  of  deceased  loldien. — ^Upon  a  verified  p 
tion  presented  to  a  judge  of  a  court  of  record  by  any  soldiers'  organizat 
in  any  town  or  city  in  this  state  by  a  majority  of  its  officers,  or  a  majoi 
of  any  inemorial  committee  in  any  town  or  city  where  there  are  two 
more  veteran  soldiers'  organizations,  or  in  towns  or  cities  where  there 
no  veteran  soldiers'  organizations,  upon  the  petition  o£  five  or  more  vete 
soldiers,  the  judge  to  whom  said  verified  petition  is  presented  shall  ro 
an  order  to  show  cause,  returnable  before  him  at  a  time  and  place  wit 
the  county  in  not  less  than  fourteen  nor  more  than  twenty  days  from 
date  of  presentation  of  said  petition,  why  the  remains  of  any  decea 
soldiers  buried  in  potter's  field,  or  in  any  neglected  or  abandoned  cei 
terics,  should  not  be  removed  to  and  reinterred  in  a  properly  kept  ineor 
rated  cemetery  in  the  same  town  or  city  or  in  a  town  adjoining  the  to 
or  city  in  which  the  remains  of  a  deceased  soldier  are  buried,  and  to 
the  amount  of  the  expenses  for  such  removal  and  reinterment,  and 
order  to  ehow'cause  shall  provide  for  its  publication  in  a  newspaper,  to 
designated  in  the  order,  which  is  published  nearest  to  the  cemetery  fr 
which  the  removal  is  sought  to  be  made,  once  in  each  week  for  two  succ 
sive  weeks.  The  verified  petition  presented  to  the  judge  shall  show  tl 
the  petitioners  are  a  majority  of  the  ofl5cers.  of  a  veteran  soldier  oi^ani 
tion,  or  a  majority  of  a  memorial  committee  in  towns  or  cities  where  t 
or  more  veteran  soldier  organizations  exist,  or  that  the  petitioners  i 
honorably  discharged  veteran  soldiers  in  towns  or  cities  where  no  vetet 
soldier  organization  exists,  and  (1)  the  name  of  the  deceased  soldier 
soldiers  whose  remains  are  sought  to  be  removed,  and  if  known  the  cc 
pany  and  regiment  in  which  he  or  they  served;  (2)  the  name  and  locati 
of  the  cemetery  tn  which  he  is  interred  and  from  which  removal  is  asl 
to  be  made;  (3)  the  name  and  location  of  the  incorporated  cemetery 
which  the  remains  are  desired  to  be  removed  and  reinterred;  (4)  the  fa' 
showing  the  reasons  for  such  removal.  Upon  the  return  day  of  the  ore 
to  show  cause  and  at  the  time  and  place  fixed  in  said  order,  upon  fill 
proof  of  publication  of  the  order  to  show  cause  with  the  judge,  if  no  reas 
or  objection  is  made  thereto,  he  shall  make  an  order  directing  the  remoi 
of  the  remains  of  said  deceased  soldier  or  soldiers  to  the  cemetery  des 
nated  in  the  petition  within  the  town  or  city  or  within  a  town  adjoini 
the  town  or  city  in  which  the  remains  are  then  buried  and  shall  spec! 
in  the  order  the  amount  of  the  expenses  of  such  removal,  which  expent 
of  removal  and  reinterment,  including  the  expense  of  the  proceeding  und 
this  section,  shall  be  a  charge  upon  the  county  in  which  the  town  or  city 
situated  from  which  the  removal  is  made  and  such  expenses  shall  be 
county  charge  and  audited  by  the  board  of  supervisors  of  the  county  ai 
paid  in  the  same  manner  as  other  county  charges.  On  and  after  the  i 
moval  and  reinterment  of  the  remains  of  the  deceased  soldier  or  soldie 
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in  the  soldiers'  plot,  the  expenses  for  annaal  care  of  the  grave  in  the 
soldiers'  burial  plot  to  which  the  removal  is  made  shall  be  annually  pro- 
vided by  the  town  or  city  in  which  the  remains  were  originally  buried,  at 
the  rate  of  not  to  exceed  fifty  cents  per  grave  and  shall  be  paid  annually  to 
the  incorporated  cemetery  association  to  which  the  remains  of  each  deceased 
Boldier  may  be  removed  and  reinterred.  The  petition  and  order  shall  be 
filed  in  the  county  clerk's  ofSce  of  the  county  in  which  the  remains  of  the 
deceased  soldier  were  originally  interred,  and  the  service  of  a  certified 
copy  of  the  final  order  upon  the  cemetery  association  shall  be  made  prior 
to  any  removal.  Any  relative  of  the  deceased  soldier  or  soldiers,  or  the 
officer  of  any  cemetery  association  in  which  the  remains  of  the  deceased 
soldier  or  soldiers  were  originally  interred,  or  the  authorities  of  the  county 
in  which  the  soldier  or  soldiers  were  originally  buried,  may  oppose  the 
granting  of  said  order  and  the  judge  shall  summarily  hear  the  statement 
of  the  parties  and  make  such  order  as  the  justice  and  equity  of  the  applica- 
tion shall  require.  Any  headstone  or  monument  which  marks  the  grave 
of  the  deceased  soldier  shall  be  removed  and  reset  at  the  grave  in  the 
cemetery  in  which  the  removal  is  permitted  to  be  made  and  in  each  case  the 
final  order  shall  provide  the  amount  of  the  expenses  of  such  removals  and 
reinterment  and  resetting  of  the  headstone  or  monument,  including  the  ex- 
penses of  thq  proceedings  under  this  section ;  except  that  where  provision 
is  otherwise  made  for  the  purchase  or  erection  of  a  new  headstone,  monu- 
ment or  marker  at  the  grave  in  the  cemetery  to  which  such  removal  is  per- 
mitted, such  old  headstone  or  monument  need  not  be  so  removed  and 
reset,  in  which  case  such  final  order  shall  not  provide  for  the  expense  of  re- 
setting. The  order  shall  designate  the  person  or  persons  having  charge  of 
the  removals  and  reinterments.  Upon  completion  of  the  removal,  reinter- 
ment and  resetting  of  the  headstones  or  monuments,  the  person  or  persons 
having  charge  of  the  same  shall  make  a  verified  report  of  the  removal, 
reinterment  and  resetting  of  the  headstone  or  monument  and  file  the  report 
in  the  clerk's  ofBce  of  the  proper  county.  The  word  "soldier"  shall  be 
construed  to  mean  an  honorably  discharged  soldier,  sailor  or  marine  who 
served  in  the  army  or  navy  of  the  United  States,  and  the  words  "soldiers' 
plot"  shall  be  construed  to  mean  a  plot  of  land  in  any  incorporated  ceme- 
tery set  apart  to  be  exclusively  used  as  a  place  for  interring  the  remains 
of  deceased  veteran  soldiers  of  the  United  States. 
Sonroe.— L.  1902,  eh.  206,  i  2.  as  amended  by  L.  1904,  ch.  506;  L.  1905,  ch.  391,  j  1. 


ARTICLE  XVII. 

lOWV  HOUSES. 

Section  340.    Appropriation  for  town  house. 

341.    Erection  and  control  of  town  house. 

§  840.    Appropiiation  for  town  home. — The  electors  of  any  town  in  which 
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there  shall  not  be  a  town  house,  at  any  biennial  town  meeting,  or  at  a  spi 
town  meeting  lawfully  called  by  the  town  clerk,  may  vote  by  ballot 
sum  of  money  for  the  purchase  of  a  site  and  the  building  of  a  town  h( 
or  for  the  purpose  of  contributii^  to  the  erection  of  a  building  for 
joint  use  of  the  town  and  of  an  incorporated  village  within  its  limits, 
special  town  meeting  shall  not  be  called  under  this  section  within  one  , 
from  the  meeting  at  which  a  proposition  for  purposes  specified  he 
has  been  submitted.  If  such  sum  is  not  rused  by  tax  in  one  installi 
the  town  board  of  such  town  may  borrow  the  sum  necessary  to  pure 
such  site  and  build  such  house  by  the  issue  of  bonds  to  be  signed  by 
supervisor  and  attested  by  the  town  clerk.  Such  bonds  shall  become 
within  twenty  years  from  date  of  issue,  and  unless  the  whole  amount  oJ 
indebtedness  represented  thereby  is  to  be  paid  within  five  years  from  t 
date,  they  shall  be  so  issued  as  to  provide  for  the  payment  of  the  indel 
ness  in  equal  annual  installments,  the  first  of  which  shall  be  payable 
more  than  five  years  from  their  date.  They  shall  bear  interest  at  a 
not  exceeding  five  per  centum  per  annum  and  shall  be  sold  at  not  less 
their  par  value.  They  shall  be  sold  on  sealed  proposals  or  at  public 
tion  upon  notice  published  in  a  paper  printed  in  the  town,  if  any,  als 
such  other  papers  as  may  be  designated  by  the  town  board  and  posted  i 
least  five  public  places  iu  the  town,  at  least  tea  days  before  ttie  sale,  tc 
person  who  will  take  them  at  the  lowest  rate  of  interest.  Such  bonds  i 
be  consecutively  numbered  from  one  to  the  highest  number  issued, 
the  town  clerk  shall  keep  a  record  of  the  number  of  each  bond,  its  ( 
amount,  rate  of  interest,  when  and  where  payable,  and  the  purchaser  the 
or  person  to  whom  they  are  issued.  The  board  of  supervisors  of 
county  may  cause  the  sum  so  voted  or  the  amount  of  any  bonds  issued 
such  purpose  to  be  collected  with  the  other  expenses  of  the  town. 

flonroe. — Former  Town  L.  (L.  1890,  ch.  569)  f  190,  as  amended  by  V.  1899 
531;  Ix  1900,  ch.  295;  L.  1901,  ch.  598;  originally  revlBed  trora  L.  1847.  ch. 
ff  1,  2,  4,  aa  amended  by  L.  1884,  ch.  466;  L.  1SS9,  cb.  135;  L.  1876,  eta.  482. 

Kefereneei. — ProviBiona  generally  for  the  leaue  and  sale  ol  municipal  tx 
General  Municipal  Law,  gj  5-12.  Special  town  meetings  to  rote  upon  propoa 
for  erection  of  town  house,  JS  46-48,  ante.    QuallQcatlons  of  electors,  j  54,  . 

Piopoiitton  for  railing  money. — The  provisions  of  this  section  authorlzlni 
electors  of  a  town  to  vote  upon  a  proposition  for  the  raising  of  money  "for  the 
cbaae  of  a  site  and  the  building  ot  a  town  house"  Is  sulllclent  to  pennlt 
eutamlsslon  of  a  proposition  to  raise  money  for  the  erection  of  a.  town  house  i 
where  It  la  expected  that  the  site  for  the  house  will  be  donated.  It  Is  not  n 
sary  tbat  the  proposition  should  contain  a  description  of  the  contemplated 
People  ex  rol.  Cromwell  v.  Seaman  (1901).  69  App.  Dlv.  7G,  89  N.  Y.  Supp.  BS. 

Local  act  repealed  by  tmpllaatton. — Chapter  360  of  Laws  18GG,  providing  foi 
erection  of  a  town  hall  In  the  town  of  Floyd,  being  passed  to  provide  I 
present  necessity,  was  superseded  by  the  above  section  of  the  Town  Law,  w 
prescribes  a  uniform  rule  tor  the  erection  of  town  houses.  A  general  statute  c< 
Ing  the  same  subject-matter  and  containing  new  provlsloDS  and  manlfestlj 
signed  by  the  legislature  to  embrace  the  whole  law  upon  the  subject  operat< 
repeal  by  Implication  a  former  or  special  statute,  even  though  tbe  two  are 
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repnEnanL    Barker  v.  Town  at  Floyd  <1901),  61  App.  DIt.  92,  89  N.  Y.  Supp.  1109. 

Ere«tlon  of  a  bnlldfnff  for  the  itorlng^  of  road  machinery  belonging  to  a  town 
m&r  only  be  authorized  under  the  proTlBlons  of  the  Town  Law.  The  provlBlons 
at  tbe  Highway  Law  do  not  contemplate  such  an  undertaking.  Kept,  of  At^. 
GmI.    (1912)    448. 

Application  under  Z  .1870,  eh.  AM  to  purchase  site  for  town  ball.  Bergen  y. 
Gnboa  (1ST7),  10  Hun  U. 

§  341.  Ereotiou  and  control  of  town  hooie. — Sites  Bhall  be  purchased 
and  houses  erected  by  the  town  board  in  the  name  of  the  town,  and  eball  be 
controlled  by  the  town  board ;  and  the  electors  may,  from  time  to  time,  vote 
sueb  sum  of  money  as  may  be  necessary  to  keep  any  town  house  in  repair 
and  insured,  except  where  tbe  building  is  to  be  erected  within  the  limits 
of  an  incorporated  village  and  the  town  is  to  contribute  but  a  part  of  the 
expense  of  erecting  the  building,  in  which  case  the  town  board  and  the 
board  of  trustees  of  the  village  shall  agree  upon  the  terms  and  conditions 
of  the  use,  management,  control  and  repair  of  the  portions  of  the  town 
hoose  for  town  and  village  purposes  respectively. 

Souroe. — Former  Town  L.  (L.  1890,  ch.  B69)  g  191;  orlgloally  revised  trom  U 
mi.  eh.  197,  I  3,  as  amended  by  L.  1ST9,  ch.  267;  U  1884,  ch.  456,  |  2. 

The  teUatlon  of  a  ilte  cannot  be  delegated  by  the  town  board  to  others.  Kept, 
ol  Atty.  Oenl.  (1892)  129. 

A  tupervlior  hu  no  Independent  control  or  Jurisdiction  over  a  town  hall  or  town 
liOBie,  but  as  a  member  of  t^e  town  board  participates  In  Its  exercise  of  Jurisdiction. 
Opinion  of  SUte  Comptroller  (1916),  8  State  Dept.  Rep.  571. 

If  a  town  hail  is  Joint  village  and  town  proper^  tbe  Jurisdiction  of  the  town  hoard 
Ii  shared  with  that  of  the  board  of  trustees  of  tbe  village.  Opinion  of  State 
Comptroller  (1916),  S  State  Dept.  Rep.  571. 


ARTICLE  XVII-A. 

(Article  added  by  L.  1914,  ch.  382.) 

PAKXS  Ain>  FLAY  QSOTrNDS. 

Section  342.  Town  boards  in  certain  counties  may  sstabllsb  public  parks  and  play 
grounds. 

343.  Special  meetings  of  the  taxpayere. 

344.  Purchase  and  improvement  of  parks  and  play  grounds. 

345.  Issue  and  sale  of  town  bonds. 

346.  Cost  of  maintenance. 

347.  Rules  and  regulations. 

348.  Acquisition  of  property  by  condemnation. ' 

§  342.  Town  boards  may  establish  pablio  parka  and  pla^roonds. — 
When  authorized  by  a  special  meeting  of  the  taxpayers  therein,  as  here- 
inafter provided,  the  town  board  of  any  town  may,  from  time  to  time,  ac- 
quire one  or  more  parcels  of  land  in  such  town  outside  an  incorporated 
village  for  the  purpose  of  establishing  thereon  one  or  more  public  parks  or 
playgrounds,  and  upon  like  authority  may  equip  the  same  with  suitable 
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buildings,  structures  aud  apparatus,   and  may  thereafter  maintain 
improve  the  same  at  the  expense  of  the  town.     (Added  by  L.  1914,  ck.  '■ 
and  amended  by  L.  1915,  ch.  300.) 

§  343.  Special  meetings  of  the  tazpayert. — Before  the  town  boarc 
any  such  town  shall  acquire  land  for  such  purposes,  except  by  dedicat 
it  shall,  by  resolution,  call  a  special  meeting  of  the  taxpayers  of  such  b 
for  the  purpose  of  voting  upon  one  or  more  propositions  to  be  submi 
thereat,  which  propositions  shall  be  in  substantially  the  following  fo 

"Shall  the  town  board  of  the  town  of   county  of   

authorized  to  purchase  one  or  more  parcels  of  land  in  such  town  for 
purpose  of  establishing  and  maintaining  thereon  one  or  more  public  pi 

or  play  grounds  and  to  pay  therefor  a  sum  not  exceeding 

dollars  and  shall  the  amount  to  be  expended  therefor,  including  princ 
and  interest  of  any  bonds  which  may  be  issued  therefor,  pursuant  to 
provisions  of  article  seventeen-a  of  the  town  law,  be  paid  in  such  ini 
racnts  as  the  town  board  shall  determine,  and  shall  there  be  raised  annul 
by  tax,  upon  the  taxable  property  in  such  town,  a  sum  sufficient  to 
interest  and  principal  of  such  bonds,  as  the  same  shall  become  dueT" 

' '  Shall  the  town  board  of  the  town  of county  of 

authorized  to  expend  in  equipping  one  or  more  public  parks  or  ] 
pounds  in  such  town  with  suitable  buildings,  structures  and  apparati 

sum  not  exceeding dollars,  and  shall  the  amount  to  be 

pended  therefor,  including  principal  and  interest  of  any  bonds  which  i 
te  issued  therefor,  pursuant  to  the  provisions  of  article  seventeen-a  of 
town  law  be  paid  in  such  instalments  as  the  town  board  shall  detenu 
and  shall  there  be  raised  annually,  by  tax,  upon  the  taxable  property 
such  town,  a  sum  suEBcient  to  pay  interest  and  principal  of  such  ba 
as  the  same  shall  become  duet" 

Notice  of  the  time,  place  and  purpose  of  the  meeting  and  of  the  pn 
sition  or  propositions  to  be  voted  upon  thereat  shall  be  posted  eonspicuoi 
in  at  least  six  of  the  most  public  places  in  such  town  at  least  ten  days 
fore  the  meeting,  and  be  published  once  in  each  week  for  two  consecn 
weeks  immediately  prior  to  the  week  in  which  such  special  meeting  ii 
be  held  in  a  newspaper  published  in  such  town,  or  if  no  ncwspapei 
published  in  such  town,  then  in  such  newspaper  published  in  the  count; 
the  town  board  shall  designate.  Such  notice  shall  specify  the  numbei 
hours,  not  less  than  five,  between  sunrise  and  nine  o'clock  in  the  aftemi 
during  which  the  polls  will  be  open.  The  town  clerk  shall,  at  the  expi 
■of  such  town,  provide  the  necessary  ballot  boxes  and  shall  also  prepare 
Jiave  at  such  special  meeting  a  sufficient  number  of  written  or  printed 
lots,  on  which  the  voters  may  vote  either  for  or  against  the  propositioi 
propositions.  The  meeting  shall  be  conducted  according  to  the  previa 
of  section  forty-nine  of  the  town  law,  and  the  presiding  officers  the 
shall  sign  and  file  within  three  days  thereafter  in  the  office  of  the  clerl 
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such  town  a  certificate  showing  the  total  number  of  votes  cast  at  such 
meeting  and  the  number  of  votes  cast  for  and  against  the  proposition  or 
propositions,  respectively,  together  with  a  list  of  the  persons  voting  thereat. 
The  qualifications  of  voters  at  such  special  town  meeting  shall  be  the  quali- 
fications specified  in  sections  fifty-three  and  fifty-five  of  the  town  law, 
{Added  by  L.  1914,  cA.  382.) 

§  344.  Fnrohase  and  improvement  of  parks  and  pUygroandB. — In  case 
the  majority  of  all  votes  lawfully  cast  upon  any  such  proposition  at  such 
special  meeting  shall  be  in  the  affirmative,  the  town  board  of  any  such  town 
shall  be  authorized  to  purchase  in  the  name  of  snch  town  such  parcel  or 
parcels  of  land  therein  as  it  may  select  for  either  or  both  of  such  purposes 
at  a  cost  not  exceeding  in  the  aggregate  the  amount  specified  in  such  propo- 
sition, and  to  expend  in  equipping  snch  parcel  or  parcels  of  land  with 
suitable  buildings,  structures  and  apparatus  an  amount  not  exceeding  in 
the  aggregate  the  amount  specified  in  such  proposition,  and  to  enter  into 
suitable  contracts  therefor.     {Added  by  L.  1914,  cA.  382.) 

§  345.  Isine  and  sale  of  town  bonds. — In  case  the  amount  authorized  to 
be  expended  for  any  such  purpose  by  a  special  meeting  of  taxpayers  as 
herein  provided,  is,  in  the  opinion  of  the  town  board  of  any  such  town, 
greater  than  should  he  collected  in  one  instalment,  the  town  board  may 
issne  bonds  of  such  town  under  its  seal,  signed  by  the  supervisor  and  at- 
tested by  the  town  clerk.  Such  bonds  shall  be  a  charge  upon  such  town 
and  shall  become  due  within  thirty  years  from  the  date  of  issue,  in  such 
instalments  as  the  town  board  may  determine.  They  shall  be  sold  on 
sealed  proposals  or  at  public  auction  on  notice  published  in  a  newspaper 
printed  in  such  town,  If  any,  and  posted  in  at  least  six  public  places  in 
snch  town,  at  least  t«n  days  before  the  sale,  to  the  person  who  will  purchase 
the  same  at  par  at  the  lowest  rate  of  interest,  not  exceeding  six  per  centum 
per  annum.  The  bonds  shall  be  a  charge  upon  the  town  and  shall  not  ex- 
ceed in  the  aggregate  the  amount  authorized  at  such  special  taxpayers' 
meeting  or  meetings.  The  proceeds  of  such  bonds  shall  be  paid  to  the 
supervisor  and  by  him  expended  under  the  direction  of  the  town  board,  for 
the  purposes  for  which  such  bonds  were  sold.  {Added  by  L.  1914,  ch.  382.) 
Beferenee*. — ProvlBlona  generally  for  Issuance  and  sale  o(  municipal  bonds.  Gen- 
eral Municipal  Law,  ||  5-12. 

5  346.  Coit  of  maintenance. — The  town  board  is  authorized  to  provide 
for  the  care  and  maintenance  of  such  parks  and  play  grounds  and  for  the 
improvement  thereof,  and  the  cost  thereof  shall  be  a  town  charge.  {Added 
by  L.  1914,  ch,  382.) 

§  347.  RoleB  and  regnlatioua. — Such  parks  and  play  grounds  shall  be 
under  the  eare  and  control  of  the  town  board,  and  the  town  board  may 
adopt,  and,  from  time  to  time,  repeal,  modify  or  amend,  rules  and  regula- 
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tions  for  the  use  of  such  public  parks  and  play  grounds.     (Added  by  . 
1914,  ch.  382.) 

§  348.  Aoqniiition  of  property  by  oondemnstion. — If  the  town  board  a 
)mable  to  agree  with  the  owners  for  the  purchase  of  real  property  for  tJ 
establishment  of  public  parks  and  play  grounds,  the  town  may  acqui 
the  same  by  condemnation.     {Added  by  L,  1914,  ck.  382.) 

KetereBoei. — Condemnation  ot  real  property  and  proceedings  tberoon.  Code  Gli 
Procedure,  |{  335T-33S4. 


ARTICLE  XVII-b. 
(Article  added  by  L.  1916,  ch.  54.) 


Section  349.    Town  board  may  establish  park  districts;  petition. 

349-a.    Action  by  town  board;  appointment  of  commissioners. 

349-b.    Oaths  and  undertakings  of  commissioners. 

34S-C.    Board  of  parb  commissioners  a  body  corporate;    name;    title 

property. 
349^.    Acquisition  and  Improvement  of  property. 
349-e.    HoneTS  for  acquisition  of  property  to  be  raised  by  town  bonds. 
349-f.    Issue  and  sale  of  town  bonds. 
349-g.    Management  and  control  of  parks. 
349-b.    Contracts  with  Incorporated  TUlages. 
349-1.    Tax  for  payment  of  bonds  and  interest  and  expenses  of  malnti 

ance,  operation  and  Improvement. 
349-].  Annual  report  of  park  commissioners. 
349-k.  Use  ot  park  property. 

349-1.    Rules  and  regulations;  enforcement  thereof. 
349-m.    Inhabitants  to  be  subject  to  tax  for  "but  one  park  district 

§  349.  Town  boards  may  establish  park  districts;  petition. — In  count 
adjacent  to  cities  of  the  first  class,  exceeding  two  hundred  square  mi 
in  area,  and  having  a  population  of  less  than  two  hundred  and  fil 
thousand  persons  according  to  the  last  preceding  census  the  town  boa 
of  any  town,  On  the  petition  filed  in  the  ofBee  of  the  town  clerk,  of  own* 
of  real  property  in  a  proposed  district,  representing  more  than  one-hi 
in  assessed  value  of  the  taxable  real  property  therein,  as  appears  by  t 
last  preceding  completed  assessment-roll,  may  create  and  establish  a  pa 
district  outside  an  incorporated  village,  city,  or  other  park  district  < 
tablished  pursuant  to  the  provisions  of  this  article.  The  petition  nti 
describe  the  proposed  district,  and  the  property  proposed  to  be  acquir 
for  park  purposes,  and  state  the  maximum  amount  proposed  to  be  t 
pended  in  the  acquisition  of  such  property.  Each  petitioner  shall  atl 
opposite  his  name  the  assessed  valuation  of  the  real  property  owned 
him  in  such  district,  according  to  the  last  preceding  completed  assessmei 
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ided  by  L.  1916,  ch.  54  and  amended  by  L.  1917,  ch.  232,  in  effect 
1917.) 

i.  Action  by  town  board;  appointment  of  oommisuonen. — If  the 
rd  is  satisfied  that  the  petitioners  are  owners  of  real  property  in 
ised  district  and  own  more  than  one-half  in  assessed  value  of  the 
eal  property  therein,  they  shall  make  an  order  creating  and  es- 
[  such  park  district  and  appointing  three  persons,  who  shall  be 
E  real  property  therein,  as  park  commissioners.  The  order  shall 
ith  the  town  clerk  and  recorded  in  the  minute  book  of  such  board, 
k  commissionera  first  appointed  shall  hold  office  for  terms  of  one, 
three  years,  respectively,  to  be  determined  by  the  town  board  in 
he  appointments.  The  town  board  shall  thereafter  appoint  each 
park  commissioner  who  shall  be  an  owner  of  real  property  in  such 
nd  who  shall  hold  office  for  a  term  of  three  years,  and  the  town 
ill  fill  any  vacancies  that  may  occur.  Such  park  commissioners 
ive  no  pay  for  their  services.     {Added  by  L.  1916,  eh.  54.) 

I.  Oaths  and  undertakings  of  oommissioners. — Each  commissioner 
tering  on  the  duties  of  his  office  shall  take  the  constitutional  oath 
Eknd  execute  to  the  town  and  file  with  the  town  clerk  an  official 
ing  in  such  sum  and  with  such  sureties  as  the  town  board  shall 
The  town  board  may  at  any  time  require  any  such  commissioner 
ew  official  undertaking  for  such  sum  and  with  such  sureties  as  the 
,y  direct.     {Added  by  L.  1916,  ch.  54.1 

Board  of  park  commisiioneri  a  body  corporate;  name;  title  to 
—In  the  order  establishing  such  district,  the  town  board  shall 

such  district  as park  district  of  the  town  of 

and  the  park  commissionera  so  appointed  by  the  town  board  shall 
:  the  board  of  park  commissioners  of  such  district    Snch  board 

created  a  body  corporate  and  shall  have  the  name  and  style 
urd  of  pai*k  commissioners  of  (adding  the  designation  aforesaid), 
have  the  powers  of  a  municipal  corporation.  The  act  of  a  major- 
i  park  commissioners  shall  be  the  act  of  such  board.  The  title 
operty  acquired  pursuant  to  this  article  shall  be  taken  in  the 
and  shall  veat  in,  the  board  of  park  commisaioners  of  such  district, 
porate  capacity,     {Added  by  L.  1916,  ch.  54.) 

I.  Acqnisitioa  and  improvement  of  property. — The  board  of  park 
mers  shall  proceed  to  acquire  the  property  described  in  the  peti- 
the  establishment  of  such  park  district  and  may  improve  the ' 

erect  or  cause  to  be  erected  thereon  such  buildings  and  structures 
le  proper  for  the  use  thereof  as  a  park.  No  property  situated 
1  incorporated   village,  city,  or  other  park  district,  established 

to  the  provisions  of  this  article,  shall  be  acquired  for  park  pur- 
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poses,  unless  the  permission  and  consent  of  the  board  of  trustees  of  s 
village,  the  common  councU  or  legislative  body  of  such  city,  or  the  be 
of  park  commissioners  of  such  other  part  district,  is  first  obtained, 
said  board  of  park  commissioners  may,  with  the  approval  of  the  ti 
board,  sell,  convey  and  transfer  any  property  acquired  for  park  purp 
at  a  price  or  prices  not  less  than  the  amount  paid  therefor  and  with 
proceeds  thereof  may,  with  the  approval  of  the  town  board,  purcl 
other  property  for  park  purposes,  and  improve  the  same  and  erect  or  ci 
to  be  erected  thereon  such  buildings  and  structures  as  may  be  proper 
the  use  thereof  as  a  park.  In  case  there  are  no  proceeds  of  a  prior  t 
conveyance  or  transfer  of  property,  the  said  board  of  part  commissioi 
may,  upon  petition  filed  in  the  office  of  the  town  clerk,  of  owners  of 
property  in  any  park  district  representing  more  than  one-half  in  aasei 
value  of  the  taxable  real  property  therein,  as  appears  by  the  last  preeec 
completed  assessment-roll,  and  with  the  approval  of  the  town  board, 
quire  other  and  additional  property  for  park  purposes,  and  improve 
same  and  erect  or  cause  to  be  erected  thereon,  such  buildings  and  structi 
as  may  be  proper  for  the  use  thereof  as  a  park.  The  petition  last  n 
tioned  must  describe  the  property  proposed  to  be  acquired  for  park  ] 
poses,  and  state  the  maximum  amount  proposed  to  be  expended  in 
acquisition  thereof,  and  each  petitioner  shall  state  opposite  his  name 
assessed  valuation  of  the  real  property  owned  by  him  in  such  disti 
according  to  the  last  preceding  assessment-roll.  {Added  by  L.  1916, 
54  and  amended  hy  L.  1917,  ck.  232,  in  effect  Apr.  20,  1917.) 

§  349-e.  Honeys  for  aoqniaitioii  of  property  to  be  raised  by  town  bond 
Before  taking  title  to  such  real  property,  the  board  of  park  commissioi 
shall  file  with  the  town  board  a  written  statement  specifying  the  amoun 
money  needed  therefor,  and  it  shall  be  the  duty  of  the  town  board  to  r 
the  amount  of  money  specified  in  such  statement  by  the  issue  and  : 
of  bonds  as  provided  in  this  article.     (Added  by  L.  1916,  ck.  54.) 

§  349-f.  lune  and  tale  of  town  bonds. — Town  bonds  issued  under 
thority  of  and  conferred  by  this  article  shall  be  signed  by  the  superv 
and  attested  by  the  town  clerk.  Such  bonds  shall  become  due  within  f{ 
years  from  the  date  of  issue  and  unless  the  whole  amount  of  the  indeb' 
ness  represented  thereby  ia  to  be  paid  within  ten  years'  from  their  c 
they  shall  be  so  issued  as  to  provide  for  the  payment  of  the  indebtedi 
serially  in  equal  annual  instalments,  the  lirst  of  which  shall  be  pay: 
not  more  than  ten  years  from  their  date.  Such  bonds  shall  bear  inte 
at  a  rate  not  exceeding -five  per  centum  per  annum,  and  shall  be  sold  for 
less  than  their  par  value.  They  shall  be  sold  on  sealed  proposals  ot 
public  auction  upon  notice  published  at  least  once  in  a  newspaper  pric 
in  the  town,  if  any,  and  also  in  such  other  papers  as  may  be  designs 
by  the  town  board  at  least  ten  days  before  the  sale  to  the  person  who  ' 
take  such  bonds  at  the  lowest  rate  of  interest    Such  bonds  shall  be  c 
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ively  numbered  from  one  to  the  highest  number  issued  and  the  town 
shall  keep  a  record  of  the  number  of  each  bond,  its  date,  amount,  rate 
terest,  when  and  where  payable,  and  the  purchaser  thereof,  or  the 
Q  to  whom  it  is  issued.  Such  bonds  shall  be  a  charge  upon  the 
and  shall  be  collected  from  the  property  within  the  park  district. 
MhyL.  1916,  cA.  54.) 

t49-g.  XanacemeOit  and  control  of  parks. — The  board  of  park  commis- 
n  shall  have  entire  charge,  control,  and  management  of  the  establish- 
,  maintenance,  operation  and  improvement  of  such  park,  and  may  em- 
such  persons  and  expend  anch  amounts  of  money  as  may  be  necessary 
r  contribute  to  the  use,  convenience  and  enjoyment  of  such  park  by 
nhabitants  of  such  park  district,  and  may  in  its  discretion  grant 
les  and  privileges  for  any  use  of  such  park  and  park  property  which 
aces  thereto.     {Added  by  L.  1916,  ch.  54.) 

J49-h.  CoBtraota  with  incorporated  viUagei. — ^The  board  of  park  com- 
sners  may  at  any  time  and  from  time  to  time  make  contracts  with  an 
porated  village  or  villages  for  the  payment  to  such  board  by  such 
e  of  amounts,  to  be  applied  toward  the  maintenance  or  improvement 
:h  park,  in  consideration  whereof  the  inhabitants  of  such  incorporated 
e  or  villages  shall  have  the  free  use  of  such  park ;  and  the  board  of 
«s  of  such  village  or  villages  is  hereby  authorized  to  make  such  con- 
on  behalf  of  such  village.     {Added  by  L.  1916,  ch.  54.) 

49-i.  Tax  for  payment  of  bondi  and  interest  and  expenses  of  main- 
ce,  operation  and  improvement. — The  board  of  park  commissioners  shall 

before  the  first  day  of  November  in  each  year,  prepare  an  itemized 
%te  of  the  necessary  expenses  of  maintaining,  operating  and  improv- 
jcb  park  for  the  next  ensuing  calendar  year,  including  the  amount 

paid  for  the  principal  and  interest  of  the  bonds.  The  town  board 
"educe  or  strike  out  any  item  contained  in  such  estimate,  except  items 
kyment  of  principal  of  bonds  and  interest  thereon,  and  after  consider- 
uch  estimate  shall  transmit  the  same  to  the  board  of  supervisors  of 
sunty.  The  amount  specified  in  such  estimate  less  the  reductions,  if 
3iade  by  the  town  board  shall  be  levied  and  collected  upon  the  taxable 
:rty  in  such  park  district  in  the  same  manner,  at  the  same  time  and 
e  same  officers  as  the  town  taxes,  charges  or  expenses  of  such  town  are 
t  and  collected,  and  the  same  shall  be  paid  over  to  the  board  of  park 
lissioners  and  by  them  applied  for  the  purposes  stated  in  their  es- 
e.     {Added  by  L.  1916,  ch.  54.) 

149-j.  Anunal  report  of  park  oommiuiosera. — The  board  of  park  corn- 
oners  shall  daring  the  month  of  January  in  each  year,  file  with  the 
board  a  detailed  report  of  its  receipts  and  expenditures  during  the 
ding  calendar  year.     {Added  by  L.  1916,  ch.  54.) 
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§  346-k.  Um  of  park  property. — The  free  use  of  auch  park  may  1 
limited  by  the  board  of  park  commissioDerB  in  its  discretion  to  the  £ 
habitants  of  such  paik  district.     (Added  by  L.  1916,  ck.  54.) 

§  349-1.  Knlea  and  reffnlatioiu;  enforcement  thereof. — The  board  of  pai 
commLBsioners  shall  have  power  to  establish  and  enforce  general  rules  ai 
regulations  for  the  goveriunent  and  protection  of  the  park  and  of  all  pro 
erty  in  charge  of  such  board  or  under  its  control.  No  such  rule  or  reg 
lation  adopted  by  the  board  of  park  commissioners  shall  bea)me  valid  ai 
effectual  until  a  copy  of  such  rule  or  regulation  duly  certified  to  be  a  co 
rect  copy  by  such  board  be  filed  with  the  town  clerk.  Any  person  violatii 
any  nUe  or  regulation  relating  to  the  park  or  other  property  mentioni 
in  this  article  shall  be  guilty  of  a  misdemeanor  and  shall,  on  convictit 
before  a  justice  of  the  peace,  be  punished  by  a  fine  not  exceeding  fifty  d< 
\&rs,  or  in  default  of  p^^ment  of  such  fine,  by  imprisonment  not  exceedii 
thirty  days.     (Added  iy  L.  1916,  ck.  54.) 

§  349-m.  *  Inhabitant!  to  be  inbieot  to  tax  for  bat  one  park  diitrict.' 
Neither  the  inhabitants  of,  nor  any  part  of  the  property  of,  any  p& 
district  or  of  any  incorporated  village,  shall  be  subjected  to  any  tax  t 
park  purposes  for  or  in  connection  with  more  than  one  park  distri< 
[Added  hy  L.  1917,  ch.  232,  in  effect  Apr.  20,  1917.) 


ARTICLE  XVin. 


Section  360.    Erection  of  lock-ups. 

361.    Town  board  may  select  temporary  lock-up. 
3GZ.    Use  of  lock-up. 

§  360.  Erection  of  lock-upi. — The  electors  of  each  town,  upon  t 
application  of  ten  freeholders  of  the  town,  may,  by  ballot,  at  their  bienni 
town  meeting,  direct  the  erection  of  one  or  more  houses  of  detention, 
lock-ups,  for  the  detention  of  persons  committed  by  the  magistrates  there< 
and  direct  such  sums  to  be  raised  in  their  town  by  tax,  for  the  expense 
building,  or  of  maintaining  the  same,  as  they  may  deem  necessary. 

Bonroe. — FV>nner  Town  L.  (L.  1890,  cb.  669)  |  192.  In  part,  as  amended  by 
1904,  ch.  68;  originally  revised  from  L.  187Z,  ch.  513,  fl  1-3. 

§  361.  Town  board  may  leleot  temporary  look-np. — In  case  any  town  b 
no  house  of  detention  or  lock-up,  the  town  board  of  such  town  may  lea 
a  house  of  detention  or  lock-up,  located  either  in  said  town  or  in  an  a 
joining  town,  for  a  term  not  exceeding  five  years  at  a  time. 

Sonree. — Former  Town  L.  (L.  1890.  cli.  669)  |  192,  In  part,  as  amended  by 
1904,  cb.  68;  crlKinally  revised  from  L.  1872,  cb.  613,  fl  1,  2. 

*  Editorial  Utle. 


d  by  Google 


l63.  Fencu.  H  362,360. 

TTm  of  lock-ap. — Such  honses  of  detention,  or  lock-ups,  may  be 
■  the  purpose  of  temporarily  keeping  and  confining  all  persons 
by  any  constable  or  officer  in  the  town  prior  to  trial  or  esamination, 
litted  by  any  magistrate  of  the  town  pending  trial  or  examina- 
ore  such  magistrate  or  after  commitment  to  a  county  jail  by  a 
ite,  when  immediate  removal  to  the  county  jail  can  not  be  made, 
r  until  he  can  be  conveniently  removed  to  such  jail. 
—Former  Town  L.  (L.  1890,  eta.  6^9)  |  192,  In  part,  as  amended  br  U 
68;  origlnallr  revised  from  L.  1872,  ch.  G13,  ||  1,  2. 


AKTICLE  XIX. 
FENCES. 

60.  Apportionment  of  dlvtslon  tence. 

161.  Lande  Iflng  open. 

162.  DlTlalon  fence  on  change  of  title. 

163.  Settlement  of  dUputsB. 

164.  Powera  of  fence  vlewera. 

165.  Neglect  to  make  or  repair  division  tence, 

166.  Fence  deetrored  by  accident. 

167.  Damages  tor  l&snfflcient  fence. 

>68.    Damages  for  omitting  to  balld  tenc«. 
169.    Use  of  barbed  wire  for  division  fence. 

.  Apportionment  of  dlTiiion  fence. — Each  owner  of  two  adjoining 
f'land,  except  when  they  otherwise  agree,  shall  make  and  main- 
ist  and  equitable  portion  of  the  division  fence  between  such  lands, 
oth  of  said  adjoining  owners  shall  agree  to  let  their  said  lands  lie 
ong  the  division  line,  to  the  use  of  all  animals  which  may  be  law- 
ion  the  lands  of  either.  When  the  adjoining  lands  shall  border 
y  of  the  navigable  lakes,  streams  or  rivers  of  the  state,  the  owners 
■nds  shall  make  and  maintain  the  division  fence  between  them  down 
ne  of  low  water  mark,  in  such  lakes,  streams  or  rivers,  except  those 
hich  overflow  annually  so  as  to  be  so  submerged  with  water  that 
lanent  fence  can  be  kept  thereon,  and  known  as  Ibw  flat  lands; 
in  adjoining  lands  shall  be  bounded  by  a  line  between  the  bajiks 
ms  of  water  not  navigable,  and  the  owners  or  occupants  thereof 
agree  upon  the  manner  in  which  the  division  fence  between  them 
maintained,  the  fence  viewers  of  the  town  shall  direct  upon  which 
the  stream,  and  where  the  division  fence  shall  be  located,  and  the 
to  be  kept  and  maintained  by  each  adjoining  owner.  {Amended 
tU,  eh.  86.) 

—Former  Town  L.  (L.  1S90,  ch.  569)  |  100,  as  amended  by  h.  1892,  ch. 
nally  revised  from  R.  8.,  pt.  1,  ch.  11,  ttt.  4,  t|  30,  31. 
let. — Who  are  fence  viewers.  Town  Law,  1 121. 

I  solely  to  the  owners  of  the  fee.  Barton  v.  Corcoran  (1913),  157  App. 
141  N.  Y.  Snpp.  S83.    Bnt  under  1  R.  S.  353,  |  30,  It  has  been  held  that  that 
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statute  was  for  the  benefit  of  occupants  without  respect  to  the  particular  ecta 
enjoyed.    Bronk  v.  Becker  (1S3T),  17  Wend.  320. 

Kaintenanee  of  dlTltlon  fenoei. — At  comnion  law.  adjoining  owners  were  n 
bound  aa  between  each  other,  to  maintain  division  fences  unless  the  right 
compel  their  maintenance  had  been  acquired  by  prescription  or  agreement.  B 
under  this  statute  each  owner  of  two  adjoining  tracts  of  land  Is  required  to  bnl 
and  maintain  a  Just  and  equal  proportion  of  the  dlTleion  fence.  Roney  t.  Aldrli 
(1887),  44  Hun  320. 

The  statute  applies  as  well  where  lands  have  been  partially  fenced  as  whe 
the  owner  has  elected  to  let  his  land  lie  altogether  open.  Chryslar  v.  Weetfi 
(1862),  41  Barb.  159. 

None  but  adjoining  owners  can  enforce  provisions  of  this  article  relative  to  cc 
structlon  and  maintenance  of  division  fences.  Ryan  v.  Rochester,  etc.,  R.  R.  C 
(1864),  9  How.  Pr.  4G3;  Crandall  v.  Eldrldge  (1887),  46  Hnn  411. 

Kind  of  fence. — The  law  touching  dlTlslon  fences  does  not  prescribe  the  kind 
fence  that  shall  be  made.    Ferris  v.  Van  Busklrk  (1864).  IS  Barb.  397,  400. 

A  "Juit  and  equitable  portion"  of  the  division  fence,  as  used  In  the  statute  da 
not  necessarily  mean  an  equal  portion  of  the  fence,  but  a  portion  just  and  eqv 
with  reference  to  the  cost  of  Its  construction  and  maintenance.  People  ex  r 
Foote  V.  Dewey  (1874),  1  Hun  529,  3  T.  «  C.  638. 

land!  lying  open. — Owner  must  notify  fence  viewers  that  he  elects  to  let  li 
lands  lie  open  before  he  can  eecape  liability  for  maintenance  of  his  proportion  of  t 
fence.    Perkins  v.  Perkins   (ISSS),  44  Barb.  134. 

Liability  for  damagei. — Where  the  cattle  ol  one  of  two  adjoining  proprietors  a 
found  trespassing  upon  the  land  of  the  other,  the  owner  of  the  cattle,  to  excu 
himself,  must  show  not  only  that  the  fences  which  the  proprietor  was  bound 
maintain  were  out  of  repair,  but  also  that  the  cattle  passed  over  such  detect! 
fences.  Angell  v.  Hill  (1893),  46  N.  Y.  St.  Rep.  S3,  18  N.  Y.  Sapp.  824;  Dero 
Stewart  (1847),  4  Den.  101. 

§  361.  Lands  lying  open. — ^When  the  owners  of  adjoinii^  lands  Bhi 
choose  to  let  them  lie  open,  as  provided  in  section  three  hundred  ai 
sixty,  neither  of  such  owners  shall  he  liahle  to  the  other  in  any  action  ' 
proceeding  for  any  damages  done  by  animals  lawfully  upon  the  formei 
premises  going  upon  the  lands  so  lying  open  or  upon  any  other  lands 
the  owner  thereof  through  such  lands  so  lying  open.  Either  owner 
any  lands  so  Ij-ing  open  and  adjoining,  may,  unless  the  agreement 
for  a  specified  period,  and  after  such  agreement  has  expired  may  thi 
have  the  same  inclosed,  by  giving  written  notice  to  that  effect  to  tl 
owners  or  occupants  of  the  adjoining  lands,  whereupon  it  shall  be  t] 
duty  of  both  parties  to  build  and  maintain  their  several  proportions  of 
division  fence.     {Amended  by  L.  1911,  ch.  86.) 

Source.— P\>rmer  Town  I*  (L.  1890,  ch.  669)  |  101;  originally  revised  from  R.  I 
pt.  1.  ch.  11,  tit.  4,  i  39. 

Common-law  liability. — At  common  law,  no  person  was  bound  to  fence  again 
the  cattle  of  another,  and,  for  any  trespass  they  might  commit,  their  owner  w 
answerable,  whether  they  entered  from  bis  close,  the  close  of  a  third  person, 
from  the  highway.    Stafford  v.  Ingersol  (1843),  3  Hill  38. 

Effect  of  itatnte. — ^Under  the  comnion  law  the  owner  of  domestic  anlmala 
liable  for  their  treepasB  upon  the  lands  of  others  even  though  snch  lands  are  n 
Inclosed.    This  section  modifies  the  common  law  In  this  respect.    Wood  v.  Snld 
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(1907),  187  N.  Y.  28,  79  N.  E.  858,  13  L.  R.  A.  (N.  8.)  912.  r«vg.  (1905),  108  App. 
DiT.   168.   96  N.  Y.   Supp.  608. 

KcmoTal  of  fence. — The  effect  of  remoTlng  a  dlTlsion  fence  and  permitting  the 
lands  to  lie  open  Is  to  remit  the  parties  to  their  common-law  rights  and  duties. 
HoUlday  t.  Marsh  (1839),  3  Wend.  142;  Van  Slyck  t.  Snell  (1872),  6  Laos.  299. 
Thus,  where  a  party  remoTes  a  division  fence  without  notice,  he  Is  liable  for  all 
damages  sustained..    Richardson  t.  M'Dougall   (1833),  11  Wend.  46. 

ITetlee  mar  be  by  parol.  Hollidaj'  v,  Marsh  (1829),  3  Wend.  142;  Perkins  ▼. 
Perkins  (1866),  44  Barb.  134. 

§  362.  SiTision  fence  on  chan^  of  title. — 'Whenever  a  subdivision,  or 
new  apportionment  of  any  division  fence  shall  become  necessary  by  reason 
of  transfer  of  the  title  of  either  of  the  adjoining  owners,  to  the  whole,  or 
any  portion  of  the  adjoining  lands,  by  conveyance,  devise  or  descent,  such 
subdivision  or  new  apportionment  shall  thereupon  be  made  by  the  ad- 
joining owners  affected  thereby :  and  either  adjoining  owner  shall  refund 
to  the  other  a  just  proportion  of  the  value  at  the  time  of  such  transfer  of 
title,  of  any  division  fence  that  shall  theretofore  have  been  made  and 
mdntained  by  such  other  adjoining  owner,  or  the  person  from  whom  he 
derived  his  title,  or  he  shall  build  his  proportion  of  such  division  fence. 
The  value  of  any  fence,  and  the  proportion  thereof  to  be  paid  by  any  person, 
and  the  proportion  to  be  built  by  him,  shall  be  determined  by  any  two  of 
the  fence  viewers  of  the  town,  in  case  of  disagreement. 

Sonree. — Former  Town  L.  (L.  1890,  ch,  569)  |  102;  orlglnall]'  revised  from  R. 
S..  pt.  1.  cb.  11,  tit.  4.  I  32,  as  amended  by  L.  1871,  ch.  635;  U  1866,  ch,  540.  H  3,  4. 

Effect  of  ahange  of  title. — Statute  refers  to  state  of  things  which  existed  when 
ttae  fence-viewers  were  called  In,  and  has  no  reference  to  any  former  ownership 
of  adjacent  premises.    Adams  v.  Van  Alstyne  (1862),  25  N.  Y.  232. 

§  363.  Settlement  of  diq)iitea. — If  disputes  arise  between  the  owners 
of  adjoining  lands,  concerning  the  liability  of  either  party  to  make  or 
maintain  any  division  fence,  or  the  proportion  or  particular  part  of  the 
fence  to  be  made  or  maintained  by  either  of  them,  such  dispute  shall  be 
settled  by  any  two  of  the  fence  viewers  of  the  town,  one  of  whom  shall  be 
chosen  by  each  party;  and  if  either  neglect,  after  eight  days'  notice  to 
make  such  choice,  the  other  party  may  select  both.  The  fence  viewers,  in 
all  matters  heard  by  them,  shall  see  that  all  interested  parties  have  had 
reasonable  notice  thereof,  and  shall  examine  the  premises  and  hear  the 
allegations  of  the  parties.  If  they  can  not  agree,  they  shall  select  another 
fence  viewer  to  act  with  them,  and  the  decision  of  any  two  shall  be  re- 
duced to  writing,  and  contain  a  description  of  the  fence,  and  the  propor- 
tion to  be  maintained  by  each,  and  shall  be  forthwith  filed  in  the  office 
of  the  town  clerk,  and  shall  be  final  upon  the  parties  to  such  dispute,  and 
all  parties  holding  under  them. 

Sonree. — Former  Town  L.  (!>.  1890,  ch.  569)  i  103;  originally  revlssd  from  R. 
8',  pt.  1.  ch.  11.  tit.  4.  li  33,  34.  as  amended  by  L.  1S50,  ch.  319. 

Powen  of  fence-viewers. — The  only  disputes  which  fence-Tlewera  are  authorized 
to  settle  are  such  aa  respect  the  proportion  or  particular  part  of  the  fence  which 
Is  to  be  maintained  or  made  by  the  respective  owners  of  adjoining  lands.    Adams  v. 
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Van  Alstrne  (1SG2),  26  N.  Y.  232.  236.    See  generallr.  Burger  v.  Kortrlght  (1809) 
Johns.  414. 

The  deolilon  of  fence-vlewen  havlag  jurisdiction  Is  flnal.  People  ex  rel.  Foe 
v.  Dewey  (1874),  1  Hun  629.  3  T.  *  C.  638. 

§  364.  Powers  of  f«noe  viewers. — Witnesses  may  be  examined  by  t 
fence  viewers  on  all  queetions  submitted  to  them;  and  either  of  such  ten 
viewers  may  issue  subptenas  for  witnesses,  who  shall  receive  the  same  fe 
as  witnesses  in  a  justice's  court.  Each  fence  viewer  thus  employed  shall 
entitled  to  one  dollar  and  fifty  cents  per  diem.  The  party  refusing 
neglecting  to  pay  the  fence  viewers  or  either  of  them  shall  be  liable 
an  action  for  the  same  with  costs. 

8otiroe.— Former  Town  L.  (L.  1890,  ch.  669)  |  104;  originally  revised  from 
S.,  pt.  1,  ch.  11,  tit  4,  II  35,  43,  as  amended  by  L.  1S66,  ch.  640. 

Seferenoes. — Administering  oaths  by  fence  viewers,  Code  GIv.  Pro.  |  843.  Co 
pelllng  attendance  of  witnesses  and  giving  testimony,  Id.  f|  S62-862. 

§  36S.  Neglect  to  make  or  repair  division  fence. — If  any  person  wl 
is  liable  to  contribute  to  the  erection  or  repair  of  a  division  fence,  shi 
neglect  or  refuse  to  make  and  maintain  his  proportion  of  such  fence, 
shall  permit  the  same  to  be  out  of  repair,  he  shall  be  liable  to  pay  tl 
party  injured  all  such  damages  as  shall  accrue  thereby,  to  be  ascertain' 
and  appraised  by  any  two  fence  viewers  of  the  town,  and  to  be  recoven 
with  costs.  The  appraisement  shall  be  reduced  to  writing,  and  signi 
by  the  fence  viewers  making  it.  If  such  neglect  or  refusal  shall  be  co 
tinned  for  the  period  of  one  month  after  request  in  writing  to  make  ■ 
repair  the  fence,  the  parly  injured  may  make  or  repair  the  same,  at  tl 
expense  of  the  party  so  neglecting  or  refusing,  to  be  recovered  from  hi 
with  costs. 

Sonree. — Former  Town  L.  (L.  1890,  cb.  669)  |  106;  originally  revised  from  : 
S.,  pt.  1,  ch.  11.  tit  4,  II  36,  37. 

This  leotlon  li  Intended  to  cover  any  damages  which  the  adjoining  nelghb< 
may  sustain  by  reason  of  the  failure  to  construct  and  maintain  the  fence,  Indepe 
dent  of  any  act  on  the  part  of  the  neighbor  or  tala  animals.  Barton  v.  Corcon 
(1913),  167  App.  Dlv.  143,  146,  141  N.  Y.  Supp.  883. 

Failure  to  nulntals  division  fence;  action  by  owner  to  recover  from  adjoinii 
owner  damages  paid  to  tenant  of  latter  for  trespait. — Fence  viewers,  In  adjustii 
a  dispute  between  the  owners  of  adjoining  farms,  required  each  of  them  to  co 
struct  about  fifty  rods  of  fence  of  a  given  character.  B.  constructed  his  part  In 
proper  manner;  C.  constructed  about  ten  rods  of  an  Inferior  quality,  leavli 
about  forty  rods  of  the  old  fence  In  place.  Subsequently,  some  cows  belongli 
to  B.  crossed  the  division  line  of  the  two  farms  at  a  point  where  C.  had  talU 
to  butld  a  proper  fence,  and  destroyed  a  field  of  com  belonging  to  the  tenant  i 
C.,  who  In  an  action  against  B.  recovered  dam^es  therefor.  Thereafter  B.  In  a 
action  In  Justice's  Court  against  C,  under  section  3G6  of  the  Town  Law,  recover* 
the  amount  paid  by  him  to  the  tenant  of  C,  but  the  Judgment  was  reversed  by  tt 
County  Court.  It  was  held,  that  the  remedy  of  B.  was  to  appeal  from  the  Jndj 
ment  against  him  In  favor  of  the  tenant,  rather  than  to  bring  an  action  againi 
C.,  and  the  Judgment  of  the  County  Court  should  be  affirmed.  Barton  v.  (^rcora 
(1913),  157  App.  Div.  143,  141  N.  Y.  Supp.  883. 
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aent  of  d&masei  Is  not  nocessary  before  beKlDoins  an  actloa,  Bronk 
(1837),  17  Wend.  320.  Amount  of  damages,  bow  ascertained.  Clark 
(1837),  18  Wend.  213;  Rtcbardson  v.  McDougall  (1833),  11  Wend.  46; 
Ingersol  (1843),  3  Hill  38;  Crandall  v.  Bldrldge  (1887),  46  Hun  411,  413. 

Fence  dertroyed  by  accident. — Whenever  a  division  fence  shall 
1  or  destroyed  by  floods,  or  other  casualty,  the  person  bound  to 

repair  such  fence,  or  any  part  thereof,  shall  make  or  repair  the 
his  just  proportion  thereof,  within  ten  days  after  he  shall  be  so 
by  any  person  interested  therein.  Such  requisition  shall  be  in 
nd  signed  by  the  party  making  it.     If  the  person  so  notified  shall 

neglect  to  make  or  repair  his  proportion  of  such  fence,  for  the 
ten-  days  after  such  request,  the  party  injured  may  make  or  re- 
lame  at  the  expense  of  the  party  so  refusing  or  neglecting,  to  be 

from  him  with  costs. 

Former  Town  L.  (L.  1890,  ch.  669)  |  106;  originally  revised  from  R. 
i.  11,  Ut.  4,  H  41,  42. 

Damage!  for  insnffloient  fence. — Whenever  the  electors  of  any 

I  have  made  any  rule  or  regulation,  prescribing  what  shall  be 
sufficient  division  fence  in  such  town,  any  person  who  shall 
n^Iect  to  keep  a  fence  according  to  such  rule  or  regulation  shall 

ded  from  recovering  compensation  for  damages  done  by  any 
Fully  kept  upon  the  adjoining  lauds  that  may  enter  therefrom 
nds  of  such  person,  not  fenced  in  conformity  to  the  said  rule  or 
I,  through  any  such  detective  fence.    When  the  sufficiency  of  a 

II  come  in  question  in  any  action,  it  shall  be  presumed  to  have 
iient  until  the  contrary  be  established. 

Former  Town  L.  (L.  1890,  cb.  669)  |  107;  originally  rerlsed  from  R. 
b.   11,  tit.   4,  it  44,   46. 

on. — Statute  only  applies  wbere  electors  have  prescribed  as  to  what 
a  enfflcient  fence.  Tonawanda  R.  R.  Co.  v.  Munger  (1848),  6  Den.  256, 
K  4  N.  Y.  349. 

teiiM. — A  fence,  erected  and  maintained  upon  or  near  tbe  division  line, 
la&gerous  character  as  to  cause  serious  Injury  and  damage  to  tbe  ani- 
adjoining  owner,  ie  a  nuisance.    Rowland  v.  Balrd  (1886),  18  Abb.  N.  C. 

d  or  TlrglnU  fence  is  a  proper  division  fence.  Ferris  v.  Van  Bnsklrk 
Barb.  397. 

IsinfflolenoT  of  tbe  fence  sbonld  be  made,  for  in  no  case  is  it  to  be 

Wblte  T.  Scott  (184S),  4  Barb.  66. 

tion  against  a  railroad  eompaiiy  for  injury  to  a  cow  escaping  through 
ent  fence  onto  the  track  of  such  company.  It  was  held  that  In  the 

action  by  a  town  meeting  establishing  tbe  height  or  strength  of 
ices,  that  It  was  competent  to  show  what  In  that  town  the  height  and 
'  such  fences  generally  were.    Leyden  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co. 

Hns  114.  8  N.  Y.  Supp.  187. 

of  damagei. — The  rule  of  damages  contained  in  tills  section  is  declara- 
common  law.    Grlffln  v.  Martin  (1849),  7  Barb.  297. 

'Damages  for  omitting  to  bnild  fence. — ^If  any  person  liable  to 
Till— *1 
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I  369.  Fences.  L.  1909,  ch.  6 

contribute  to  the  erection  or  repair  of  a  division  fence  shall  neglect  < 
refuse  to  make  and  maintain  his  proportion  of  such  fence,  or  shall  perm 
the  same  to  be  out  of  repair,  be  shall  not  be  allowed  to  have  and  maiuta 
any  action  for  damages  incurred  fay  beasts  coming  thereon  from  at 
joining  lands  where  such  beasts  are  lawfully  kept,  by  reason  of  such  d 
fective  fence,  but  shall  be  liable  to  pay  to  the  party  injured  all  damag 
that  shall  accrue  to  his  lands,  and  the  crops,  fruit  trees  and  shrubbei 
thereon,  and  fixtures  connected  with  the  land,  to  be  ascertained  and  a 
praised  by  any  two  fence  viewers  of  the  town,  and  to  be  recovered,  wil 
costs;  which  appraisement  shall  be  reduced  to  writing  and  signed  by  tl 
fence  viewers  making  the  same,  but  shall  be  only  prima  facie  evidence  ' 
the  amount  of  such  damages. 

Source. — Former  Town  U  (U  1890,  ch.  569)  S  108;  orlglnal1]r  revised  from  '. 
S.,  pt.  1,  ch.  11.  Ut.  4.  I  42;  L.  1S38,  ch.  261. 

Thli  leetlon  ii  deilgrned  to  preeerre  the  right  of  the  part7  who  la  not  In  defau 
to  recover  his  damagee  for  a  trespass.  glvlDg  him  a  somewhat  summary  remedy  1 
means  of  an  appralsemeDt  of  the  damages  by  the  fence  viewers  In  the  place  of 
common-law  action.  Barton  v.  Corcoran  (1913),  1S7  App.  DIv.  143.  146.  141  N.  ' 
Supp.  SS3. 

Aetton  for  damagrei. — The  word  "Incurred"  means  brought  on,  and  by  th 
statute  the  party  In  default  Is  to  have  no  action  for  damages  brought  on  hims* 
in  some  manner.  Deyo  v.  Stewart  (1847),  4  Denlo  lOi.  103;  Stafford  v.  Ingers 
(1842),  3  Hill  38,  40;  CHark  v.  Brown  (1S37),  18  Wend.  213. 

§  369.  Use  of  barbed  or  other  wire  for  diTision  fence. — Barbed  or  oth 
wire  may  be  used  in  the  construction  of  any  division  fence,  provided,  hoi 
ever,  that  the  person  or  corporation  desiring  to  use  such  material  shi 
first  obtain  from  the  owner  of  the  adjoining  property  his  written  conse] 
that  it  may  be  so  used.  If  the  owner  of  the  adjoining  property  refus 
to  consent  to  the  building  of  such  a  fence,  it  may  nevertheless  be  built 
the  following  manner :  The  fence  shall  be  of  at  least  four  strands  of  wi 
with  a  sufficient  bar  of  wood  at  the  top ;  and  the  size  of  such  top  bars  at 
of  the  posts  and  supports  of  such  fence,  and  their  distances  apart,  shall  1 
such  as  the  fence  viewers  of  the  town  may  prescribe,  and  with  the  pos 
no  further  apart  than  fourteen  feet;  and  such  fence  shall  be  otherwi 
substantially  built  and  a  reasonably  sufficient  inelosure  for  holding  tl 
particular  kind  or  class  of  cattle  or  animals  usually  pastured  on  eith< 
side  of  the  fence.  Nothing  contained  in  section  three  hundred  and  sixt; 
seven  shall  be  construed  to  authorize  the  electors  of  any  town  to  prohib 
the  use  of  wire  fences,  for  division  fences,  if  such  fences  comply  with  tl 
requirements  of  this  section.  Whenever  such  fence  shall  become  so  oi 
of  repair  as  to  be  unsafe,  it  shall  be  the  duty  o£  the  owner  or  owners  1 
immediately  repair  the  same.  But  any  person  building  such  a  fence  wit] 
out  the  written  consent  of  the  owner  of  the  adjoining  property  shall  1 
liable  to  all  damages  that  may  be  occasioned  by  reason  of  such  fenc 
But  this  section  shall  not  be  so  construed  as  to  permit  railroad  corpon 
tions  to  use  barbed  wire  in  the  construction  of  fences  along  their  lint 
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contrary  to  the  provisions  of  section  fifty-two  of  the  railroad  law. 
(Amended  fry  L.  1911,  ch.  86.) 

■onree.— Former  Town  L.  (L.  1890,  cb.  G69>  |  109,  as  ftdded  by  L.  1896,  ch.  C!4. 

Appllcitlon. — ProTlBlon  of  the  eUtute  problbltlng  or  regulating  the  use  of 
bubed  wire  In  the  construction  of  fences  does  not  apply  to  fences  constructed 
before  the  enactment  of  the  statute.  Wire  ribbon  fence  having  a  tootbed  edge  fs 
not  a  barbed  wire  fence.  Stlsener  v.  N.  Y.  C.  A  H.  R.  R.  Co.  (1898),  32  App.  DIt. 
>g,  52  N.  Y.  Supp.  861. 

litbUlty. — It  Is  Immaterial  to  defendant's  liability  that  the  fence  was  not  built 
upon  the  division  line,  but  was  built  near  the  Hue  and  on  defendant's  property. 
Rowland  t.  Balrd  (1886),  18  Abb.  N.  C.  256. 

Where  a  barb«d  wire  fence  baa  been  constructed  without  the  consent  of  the 
■dJolnlDg  owner  by  a  tenant  occuping  the  land,  he  will  be  liable  for  the  result- 
ing dunages,  although  the  statute  Imposes  a  duty  upon  the  owner  of  the  land  to 
eonstmct  and  maintain  proper  dirlslon  fences.  Buckley  t.  Clark  (1897),  21  Misc. 
138,  47  N.  Y.  Supp.  42. 

Barbed  wire  fence;  whether  it  ii  or  I*  not  negligence  t«  erect  lucli  fence  K  a 
qnesUon  of  fact;  effect  of  itatute  relating  to  such  fences. — Although  this  section 
forbids  tbe  use  of  barbed  wire  In  the  construction  of  a  dlTlslon  fence,  except  in 
the  manner  therein  prescribed,  without  the  written  consent  of  tbe  owner  of  the 
adjoining  property,  and  provides  that  the  person  building  a  fence  as  therein 
anthoriied  without  such  consent  shall  be  liable  for  all  damages  that  may  be  occa- 
sioned thereby,  yet  a  bart>ed  wire  fence  is  not  a  nuisance  as  a  matter  of  law. 
Whether  it  is  or  not  negligence  to  erect  and  maintain  one  Is  a  question  of 
^t.  and  the  statute  is  to  be  considered  In  determining  that  question.  Tbe  owuer 
of  a  farm  adjoining  and  surrounding  a  scboolhouse  lot  erected  a  fence  on  the 
dirlsion  line  between  bis  land  and  the  lot  by  setting  posts  on  such  line,  on  which 
be  fastened,  about  four  feet  from  the  ground,  a  barbed  wire,  with  barbs  about 
all  inchieB  apart.  The  next  day,  and  while  the  fence  was  Incompleted,  a  child 
eleven  years  of  age,  who  was  not  aware  that  the  wire  had  been  fastened  to  the 
poets,  ran  from  tbe  door  of  the  scboolhouse  toward  the  fence,  looking  over  her 
ihonlder  and  calling  to  a  schoolmate,  and  while  so  running  her  neck  came  In 
contact  therewith  and  was  lacerated  thereby.  Upon  the  trial  of  the  action  to  re- 
cover for  the  injuries  the  court  dlemlesed  the  complaint  Beld,  error:  that  the 
qneatlons  of  the  negligence  of  the  defendant  and  that  of  tbe  contributory  negli- 
gence of  the  plaintiff  were  for  the  Jury.  Barr  v.  Green  (1914).  210  N.  Y.  Z62, 
104  N.  E.  619. 

Negligence  in  maintaining  barbed  wire  fence,  resulting  In  injury  to  colt  pas- 
tured a  short  dUtance  therefrom.  Mattlce  v.  Mattice  (1913),  81  Misc.  484, 143  N.  Y. 
Supp.  487. 


ARTICLE  XX. 
STKATS. 

Section  380.  Lien  upon  strays. 

381.  Notice  of  Hen  to  town  clerk. 

382.  Impounding  strays. 

383.  Notice  of  strays  to  owner. 
3S4.  Charges  for  notice  of  strays. 

385.  Fees  of  fence  viewers  as  to  strays. 

386.  Foreclosure  of  lien  upon  str^s. 
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it  3S0, 3S1.  Strare.  L.  l»09.ch. 

387.  Notice  of  Bale  of  etray b  by  fence  viewera. 

38S.  Proceeds  of  sale  of  strars. 

389.  Notice  to  owner  of  strays  of  fence  viewers'  meetlug. 

390.  Duties  of  fence  Tlewers  as  to  strays. 

391.  Foreclosure  of  Hen  upon  strays  by  action. 

392.  Duty  of  pound-maater  as  to  straya;  teee. 

393.  Surplus  money  upon  sale  of  strays. 

394.  Damages  from  other  personal  property. 

395.  Penalty  for  converfllon  of  floating  lumber. 

396.  Application  of  article. 

§  380.  Lien  npon  atrays. — ^Whenever  any  person  shall  have  any  atraj 
horses,  cattle,  sheep,  swine  or  other  beasts  upon  his  inclosed  land,  or  &h 
find  any  such  beast  on  land  owned  or  occupied  by  him  doing  damage,  a 
such  beast  shall  not  have  come  upon  such  lands  from  adjoining  Ian 
where  they  are  lawfully  kept,  by  reason  of  his  refusal  or  neglect  to  m* 
or  maintain  a  division  fence  required  by  him  by  law,  such  person  m 
have  a  lien  upon  such  beasts  for  the  damage  su.'^taincd  by  reason  of  th 
so  coming  upon  his  lands  and  doing  damage,  for  his  reasonable  charj 
for  keeping  them,  and  all  fees  and  costs  made  thereon,  and  he  may  kc 
such  beasts  until  such  damages,  charges,  fees  and  costs  are  paid,  or  sn 
lien  is  foreclosed,  upon  complying  with  the  provisions  of  this  article 
lating  thereto. 

Sonree.— Former  Town  L.  (L.  1890,  ch.  669)  |  ISO;  originally  revised  from 
S.,  pt.  1.  ch.  11,  tit.  4.  I  17. 

Keferenoet. — Animals  straying  on  highways,  seizure  and  sale  thereof.  Code  C 
Proc.  fl  3082-3H6. 

Seotlont  308S-3119  of  the  Code  do  not  apply  to  animals  escaping  through  a  dl 
alon  fence  upon  an  adjoining  owner,  nor  do  they  authorlKe  the  trial  of  the  ai 
clency  of  such  a  fence.  Cowles  v.  Balzer  (1E67),  47  Barb.  i>«2;  Jones  v.  Sheld 
(1872),  50  N.  Y.  477:  Ccopay  v.  Perry  (1884),  1  How.  Pr.  N.  S.  40. 

Lien  npon  hones  found  upon  premliei: — Where  horses  have  strayed  from  I 
highway  upon  premises,  tie  owner  of  the  premises  may  take  pOBseBslon  of  I 
horse  and  have  a  lien  thereon  under  the  provisions  of  the  above  section.  T 
fact  that  after  the  owner  of  the  land  took  possession  of  the  horses,  the  owner 
the  horaes  demanded  the  return  thereof,  but  made  no  legal  olfer  to  redeem  d< 
not  affect  the  right  of  lien.  Lynch  v,  Pord  (1902),  72  App.  Div.  636,  76  N.  Y.  Su] 
646. 

ttmltrj,  common-law  rule  applies  In  case  of  damages  by.  Kept,  of  Atty.  Ge 
(1897)  303. 

Ltahlllty  for  damages. — Where  cattle  croaa  unfenced  land  abutting  npon  a  hit 
way  and  trespaaa  upon  other  unfenced  lands  adjacent  thereto  hut  not  abutti 
npon  the  highway,  the  owner  of  such  animala  is  liable  for  the  damages  cane 
thereby,  notwithstanding  the  absence  of  a  fence.  Wood  v.  Snider  (1901),  1 
N.  Y.  28.  79  N.  E.  858,  12  L.  R.  A.  (N.  3.)  912,  rovg.  (1905),  108  App.  Dlv.  li 
95  N.  Y.  Supp.  GOS. 

Damages  awarded  measured  by  Injuries  caused  by  animala  and  the  cost 
keeping  them.  Cook  v.  Oregg  (1871),  46  N.  Y.  439.  And  see  Armbmater 
Wilson  (1887),  43  Hun  261. 

§  361.     Notice  of  lien  to  town  clerk. — If  such  beasts  are  not  redeeni< 
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B  days  after  coming  upon  such  lands,  the  person  entitled  to 
shall  deliver  to  the  town  clerk  of  the  town,  within  which  such 
ome  part  thereof  shall  be,  a  written  notice  subscribed  by  him, 
his  residence,  and  a  description  of  the  beasts  so  strayed  or 
on  his  lands,  as  near  as  may  be,  and  that  he  claims  a  lien  on  such 
such  damages,  charges,  fees  and  costs.  The  town  clerk  shall 
notice  in  a  book  to  be  kept  by  him  for  that  purpose,  for  which 
iceive  ten  cents  for  each  beast,  to  be  paid  by  the  person  dcliver- 
itice.  Such  book  shall  always  be  kept  open  for  inspection,  and 
all  be  taken  by  the  elerk  therefor. 

rormer  Town  L.  (L.  1890,  ch.  669)  %  121;  originally  rerlaed  from  R. 
11.  Ut.  4.  n  18-20. 

Impounding  strays. — Within  six  days  after  such  beasts  shall 
upon  such  lands,  such  owner  or  occupant  may  cause  them  to  be 

i  nearest  pound  in  the  same  town,  if  there  be  one,  there  to  re- 
they  are  redeemed,  sold  or  reclaimed  according  to  law.  If  there 
pound,  or  he  elect  to  keep  such  beasts,  he  shall  cause  them  to  be 

ed  and  eared  for  until  they  are  redeemed,  sold  or  reclaimed  ae- 
law. 

rormer  Town  L.  <L.  1890,  ch.  6S9)    |  121;   originally  revised  from  R. 

I.  11,  Ut.  4,  a   18-20. 

Notice  of  strays  to  owner. — Within  thirty  days  after  any  such 
'  have  come  or  been  found  upon  any  lands,  the  owner  or  occupant 
is  shall  serve  a  written  notice  either  personally  or  by  mail,  upon 

of  the  beasts,  if  known,  that  they  are  upon  his  lands,  or  in 
the  ease  may  be,  and  are  held  by  him  as  strays  or  beasts  doing 
s  the  case  may  be;  and  if  such  owner  is  not  known,  he  shall 
icb  notice,  within  such  time,  in  the  nearest  newspaper  of  the 
[*  at  least  two  successive  weeks, 
former  Town  L.   (L.  1890,  ch.  5G9)  i  123. 

Chafes  for  notice  of  strays. — The  person  delivering  the  notice 
tn  clerk  shall  be  entitled  to  receive  therefor,  in  addition  to  the 
the  town  clerk,  fifteen  cents  each  for  all  horses,  mules,  cattle 
,  and  five  cents  for  each  other  beast  described  in  the  notice.  If 
es,  damages,  costs  and  fees  are  not  agreed  upon  between  the 
livering  the  notice  and  the  owner  of  the  beasts,  they  shall  be 
cl  by  two  fence  viewers  of  the  town,  one  of  whom  shall  be  selected 
rson  claiming  the  lien,  the  other  by  the  fence  viewer  so  selected, 
nee  viewers  can  not  agree,  they  shall  select  another  to  act  with 
the  decision  of  any  two  of  them  shall  be  final. 

rormer  Town  L.  (L.  1890,  cb.  5G9)  |  124;  originally  revised  trom  R. 
.  11,  tit.  4.  {  21. 

Fees  of  fence  viewers  as  to  strays. — Each  fence  viewer  shall  be 
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entitled  to  receive  ten  cents  for  every  mile  he  shall  be  obliged  to  ti 
from  hia  residence  to  the  place  where  the  beasts  are  kept,  and  sevent; 
cents  for  a  certificate  of  the  charges  as  ascertained  by  them. 

flonree. — former  Town  L.  (U  1S90.  ch.  C69)  |  ISG;  orletasdly  r«Tls«d  froi 
S.,  pt.  1,  cb.  11,  Ut.  4,  1  32. 

§  386.  Foreoloanre  of  lien  upon  atrayt. — If  the  owner  of  such  bi 
shall  not  redeem  the  same  within  three  months  after  delivery  of  the  ni 
to  the  town  clerk,  the  person  delivering  the  notice  may  foreclose  his 
by  action,  or  by  a  sale  of  the  beasts,  as  herein  provided.  When  a  pe 
claiming  a  lien,  as  herein  provided,  shall  fail  to  establish  the  same 
shall  not  be  entitled  to  receive  anything  for  damages,  charges,  feei 
costs,  but  shall  be  liable  to  pay  all  fees,  costs  and  expenses  incurred 
reason  of  his  keeping  such  beasts  and  the  proceedings  thereon. 

SanrM. — ^Pormer  Town  L.  (L.  1S90,  ch.  569)  |  126;  originally  ravlaed  froi 
S.,  pt.  1,  ch.  11,  tit.  4,  i  23. 

§  387.  Notice  of  lale  of  itrays  hy  fence  viewen. — ^After  such  t 
months,  a  fence  viewer  of  the  town,  on  application  of  the  person  deli 
ing  the  notice,  shall  give  at  least  ten  days'  previous  notice  of  the  1 
and  place  of  the  sale  of  such  beasts,  by  advertisement  posted  up  ii 
least  five  public  places  in  the  town  where  such  beasts  may  have  been  k 
one  of  which  shall  be  at  or  near  the  outside  door  of  the  town  ele 
office.  At  the  time  and  place  mentioned,  such  fence  viewers  shall 
such  beasts  to  the  highest  bidder,  unless  redeemed  by  the  owner. 

Sonroe. — Former  Town  L.  (L.  1890,  cb.  669)  |  127;  orlglnBlly  rerlaed  fron 
S.,  pt.  1,  ch.  11.  tIL  4,  if  24,  26. 

§  388.  Proceeds  of  sale  of  strays. — Out  of  the  proceeds  from  e 
sale,  the  fence  viewer  shall  retain  and  pay  the  sums  charged  for  b 
notices,  fees  and  costs,  together  with  the  sums  specified  in  the  certifii 
for  keeping  the  beasts,  and  damages  done  by  them;  and  the  like  chai 
for  the  sale  as  are  allowed  on  sales  under  executions  issued  out  of  , 
tices'  courts,  and  he  shall  pay  the  residue  to  the  owner  of  the  bet 
if  he  shall  appear  and  demand  the  same. 

Sonroe.— Former  Town  L.  (L.  1S90,  cb.  669)  |  128;  originally  ravlsed  from 
S.,  pt.  1,  cb.  11,  tit  4,  I  26. 

§  369.  Notice  to  owner  of  itrsys  of  fence  viewers'  meetii^.^ — ^When 
owner  of  such  beasts  is  known  and  resides  in  the  same  town  where  s 
beasts  are  kept,  five  days'  notice  of  the  time  and  place  of  the  meeti 
of  the  fence  viewers  to  determine  the  damages  done  by  such  beasts,  > 
the  charges  for  keeping  them,  shall  be  personally  served  on  him;  if 
resides  elsewhere,  and  his  post-office  address  is  known,  such  notice  shall 
served  by  mail  or  personally. 

Source,— Former  Town  L.  (L.  1890,  ch.  669)  f  129. 

ConiolldatoM'  note. — Words  "If  he  resides  In  the  same  town"  elimlnatAd 
unnecessary  repetition.    The  section  provides  for  notice  where  the  owner  Is  kac 
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and  resides  In  the  s&me  town;  It  Is.  tberelore,  useless  to  ss^  that  such  notice  shall 
be  seired  personally  "II  he  resides  In  the  same  town." 

§  390.  Dntiea  of  fence  viewers  u  to  strayt. — The  fence  viewers  shall 
view  the  premises  where  damages  are  claimed  to  have  beeo  done,  and  they 
may  issue  subpcenas,  examine  witnesses  and  take  any  competent  evidence 
of  the  facts  and  circumstances  necessary  to  enable  them  to  determine 
the  matter  submitted  to  them,  and  shall  determine  any  dispute  that  may 
srifie  touching  the  sufiBciency  of  any  division  fence  around  the  premises 
where  such  damage  was  done,  and  from  where  and  how  the  beasts  came 
upon  the  lands  of  the  person  claiming  such  damages  and  charges;  if  they 
determine  that  for  any  cause  the  claimant's  lieu  is  not  enforceable,  they 
shall  60  certify,  and  the  owner  of  the  beasts  shall  thereupon  be  entitled  to 
them  without  paying  any  charges  thereon. 

buce. — Former  Town  I*  (L,  1890,  ch.  569)  {  130. 

§  391.  Foreclosure  of  lien  apon  strays  by  action. — When  such  lien  is 
foreclosed  by  action,  all  questions  relating  to  damages,  charges,  sufficiency 
of  fence,  and  from  where  and  how  such  beasts  eame  upon  the  lands  of  the 
person  claiming  such  damages  and  charges,  ^all  be  proven  upon  the 
trial  of  such  action,  and  no  certificate  of  fence  viewers  upon  such  ques- 
tions shall  then  be  necessary. 

Sonrce. — Former  Town  L.  (L.  1890,  ch.  589)  j  131. 

Keference. — Forecloure  of  Hens  on  chattels.  Lien  Law,  J|  208-210. 

lien  a  defenie  In  action  for  replerln. — A  defense,  in  an  action  for  replevin  of 
animals,  that  the  defendant  distrained  them  while  trespasBlng  on  hts  lands,  and 
detains  them  nnder  the  Iten  tberebr  created  for  the  damage  dose,  is  good  and 
•offlcient.    Boroe  v.  Perry  (1899),  28  Misc.  35B,  57  N.  Y.  Supp.  214. 

§  392.  Duty  of  pound-master  as  to  itrajrs;  fees. — Every  pound-master 
shall  receive  and  keep  all  beasta  delivered  to  him  as  herein  provided,  until 
they  shall  be  redeemed,  sold  or  reclaimed,  for  which  he  shall  be  entitled 
to  a  reasonable  compensation,  not  exceeding  fifty  cents  per  day  for  a  horse 
or  mule,  twenty-five  cents  per  day  for  each  head  of  cattle,  and  fifteen 
cents  per  day  for  all  other  beasts,  to  be  determined  by  the  fence  viewer 
making  the  sale,  or  the  court  before  whom  the  action  is  tried,  besides 
his  fees  for  taking  and  discharging  the  beasts,  to  be  paid  by  the  owner 
of  the  beasts,  if  the  lien  is  established,  otherwise  by  the  person  claiming 
a  lien  thereon. 

Boatoe. — Former  Town  L.  (L.  1890,  ch.  G69)  |  132. 

§  393.  Surplus  money  upon  tale  of  strays. — If  the  owner  of  the  beasts 
shall  not  appear  and  demand  the  residue  of  such  moneys  within  one  year 
after  the  sale,  he  shall  be  thereafter  precluded  from  recovering  any  part 
thereof,  and  the  same  shall  be  paid  by  the  officer  making  the  sale  to  the 
overseers  of  the  poor  of  the  town,  or,  in  cities,  to  the  officers  having  their 
powers,  for  the  use  of  the  poor  thereof,  and  their  receipt  shall  be  a  legal 
discharge  to  the  keeper  of  such  beasts  and  the  officer  selling  the  same. 
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If  the  ofBcer  who  shall  have  sold  such  beasts  shall  not,  within  thirty  daj 
after  the  expiration  of  the  year,  pay  such  moneys  to  the  overseers  of  tl 
poor  of  the  town,  or,  in  cities,  to  officers  having  their  powers,  he  sha 
forfeit  to  the  town  or  city  double  the  sum  so  remaining  in  his  hand 
together  with  the  amount  of  such  moneys. 

Souroe^-Former  Town  L.  (L.  1890,  ch.  688)  |  133;  orlgliuilly  rertaed  from  1 
8.,  pt.  1,  cb.  11,  Ut  4,  II  27,  28. 

§  394.  Damages  from  other  perwnal  property. — ^When  any  person  sha 
be  authorized  to  distrain  inanimate  goods  or  chattels  doing  damage,  t 
whenever  any  logs,  timbers,  boards  or  plank,  in  r&lts  or  otherwise,  or  oth< 
personal  property  shall  have  drifted  upon  his  lands,  he  shall  be  entitled  I 
the  same  remedies,  and  shall  proceed  therein  in  the  same  manner  and  wit 
the  same  powers  as  herein  provided  with  respect  to  beasts  found  doin 
damage,  so  far  as  such  provi^ons  are  applicable.  He  must  deliver  h 
notice  of  lien  to  the  town  clerk,  describing  the  property,  within  thirty  daj 
after  it  lodges  upon  his  lands,  and  he  shall  keep  the  same  in  some  conven 
ent  place,  without  removal  to  a  pound,  until  the  property  is  sold  or  r< 
claimed.  The  same  ofBcer  shall  conduct  proceedings  therein  as  in  prt 
ceedings  where  beasts  are  found  doing  damage,  and  in  all  proceeds  of  sai 
shall  be,  in  like  manner,  paid  over  and  applied,  subject  to  the  same  pei 
alties  and  liabilities,  and  with  the  same  force  and  effect.  The  fee  of  tli 
town  clerk  for  filing  and  recording  such  notices  of  lien  pursuant  to  sectio 
three  hundred  and  eighty-one  of  this  chapter,  shall  be  one  dollar  and  tl 
charges  of  the  land  owner  claiming  such  lien  and  delivering  such  notice  1 
the  town  clerk,  pursuant  to  this  section,  shall  be  at  the  rate  of  five  ceni 
for  each  sueb  stray,  but  shall  in  no  event  exceed  the  sum  of  fifty  dollai 
upon  any  one  lien.  Any  lien  for  logs,  timber,  boards  or  plank,  in  rafts  c 
otherwise,  filed  herein  may  be  discharged  in  the  manner  provided  in  sc 
tioiis  nineteen  and  twenty  of  the  lien  law,  with  reference  to  the  discharg 
of  mechanics'  liens,  so  far  as  such  provisions  are  applicable.  {Amertde 
by  L.  1915,  cA.  439.) 

Source.— Former  Town  L.  (L.  1890,  ch.  669)  |  13S;  ortglnallr  revised  from  1 
S..  pt.  1.  ch.  20,  Ut.  15,  II  1-9. 

§  390.  Penalty  for  conversion  of  floating  Inmber. — Whoever  shall  coi 
vert  to  his  own  use,  without  the  consent  of  the  owner  thereof,  any  log 
timber,  boards  or  plank,  floating  in  any  of  the  waters  of  this  state,  or  lyia 
on  the  banks  or  shores  of  any  such  waters,  or  on  any  island  where  tl 
same  may  have  drifted,  shall,  for  every  offense,  forfeit  to  the  owner  < 
such  logs,  or  other  lumber,  three  times  the  value  thereof.  Nothing  coi 
tained  in  this  section  shall  be  construed  to  extend  to  that  kind  of  lumbt 
called  drift-wood. 

flonree.— Former  Towd  L.  (U  1890,  ch.  569)  |  13$;  R.  S.,  pt.  1,  ch.  20,  Ut.  1 
i  21;  originally  reTieed  from  R.  S.,  pt.  1,  ch.  20,  tit.  15,  |  11. 

§  386.    Application  of  artiole. — The  villages  and  cities  of  this  stal 
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isidered  towns  for  the  purposes  of  this  article ;  and  the  trustees 
ge  and  the  aldermen  of  the  city  shall  be  fence  viewers  therein 
■poses  of  this  article. 

ormer  Town  L.  (L.  1890,  ch.  56B)  |  134;  originally  revised  trotn  R. 
11,  tit.  4,  I  29. 


ARTICLE  XXI. 
POiniDS. 

Erection  and  discontl  nuance  of  pounds. 
BlecUon  of  pound-masters . 
Found-master'B  feee. 

Erection  and  diuontinnance  of  pounds, — Whenever  the  electors 
u  shall  determine,  at  a  biennial  town  meeting,  to  erect  one  or 
la  therein,  and  whenever  a  pound  shall  now  be  erected  in  any 
lame  shall  be  kept  under  the  care  and  direction  of  a  pound- 
be  elected  or  appointed  for  that  purpose.  The  electors  of  any 
at  a  biennial  town  meeting,  discontinue  any  pounds  therein, 
ormer  Town  L.  (L.  1890,  ch.  669)  J  34,  as  renumbered  by  L.  1S97, 
Inallr  rvTleed  from  R.  S.,  pt.  1,  ch.  11,  Ut.  8,  1  1. 

Election  of  poond-maaters. — Pound-masters  may  be  elected 
by  ballot;  (2)  by  ayes  and  noes,  or  (3)  by  the  rising  or  divid- 
jlectors,  as  the  electors  may  determine. 

ormer  Town  L.  (L.  1890,  cb.  669)  |  35,  as  renumbered  by  I^  1897, 
inallr  revised  from  R.  S.,  pt.  1,  ch.  11,  tit.  6,  g  3. 

Pound-naster'a  fees. — The  pound-masters  shall  be  allowed  the 
ees  for  their  services,  to  wit:  For  taking  into  the  pound  and 
:  therefrom  every  horse,  mule  and  head  of  cattle,  fifteen  cents; 
ther  beast,  ten  cents. 

armer  Town  L.  (L.  1890,  cb.  669)  |  179;  orlglnallr  revised  from  R. 
11.  Ut.  4,  I  62. 


ARTICLE  XXII. 

LOCAL  nCPKOTEMEHTS  OSKERALIT. 

Assessment  for  public  Improvement. 
Form  of  aseesament  for  public  Improvement. 
Notice  of  asseBBment  for  public  Improvement. 
Hearing  on  aeaesBment  for  public  Improvement. 
Application  of  article. 

lueument  for  pnblic  improvement. — Whenever  the  cost  of  any 
rovement  to  be  made  in  any  of  the  towns  in  this  state  is  re- 
izisting  laws  to  be  raised,  directly  or  indirectly,  by  assessments 
i  upon  pieces  or  parcels  of  land  contained  within  certain  dis- 
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tricts,  in  proportion  to  the  benefits  accruing  to  said  several  piec< 
parcels  of  land  by  reason  of  such  improvement,  it  shall  be  the  dvi 
the  officers  who  may  be  invested  by  law  with  the  duty  of  fixing  ani 
termiuing  auch  districts  of  assessments,  and  of  the  officers  char^^ 
the  duty  of  apportioning  and  assessing  the  various  amounts,  from  tic 
time,  upon  the  several  pieces  of  land  to  be  benefited  as  aforesaid,  to  : 
certificate  of  the  completion  thereof  in  the  office  of  the  town  clerk, 
thereupon  to  give  notice  of  the  same,  and  that  they  will  meet  at  a  ce 
time  and  at  some  public  and  convenient  place  within  the  town  to 
objections  to  the  same  and  to  make  such  corrections  as  will,  in 
judgment,  be  just  and  equitable. 
Sonrce.— L.  1S94,  ch.  579,  |  1,  In  part. 

§  421.  Form  of  aueasment  for  pnblio  improvement. — ^The  said  ai 
ments  shall  contain  the  names  of  the  owners  of  the  several  parcels  assc 
80  far  as  known,  and  if  not  known  in  any  instance  it  shall  be  80  ati 
and  no  assessment  shall  be  invalid  by  reason  of  such  name  being  om 
or  incorrectly  stated. 
Sonroe. — L.  1S94,  cb.  679,  |  1,  tn  part. 

§  422.  Notice  of  auewment  for  public  improvement. — ^Notice  of 
meetings  shall  be  given  by  publication  daily,  for  at  least  ten  days, 
newspaper  published  in  such  town,  if  any  there  shall  be,  and,  if  ] 
then  daily  in  two  daily  newspaper,  if  there  be  two,  if  not,  one,  publj 
in  the  city  nearest  snch  town. 
Bonroe.— L.  1S94,  cb.  679,  |  1,  In  part. 

§  423.  Hearing  on  asaesament  for  pahlic  improvement. — At  the 
and  place  so  appointed  they  shall  meet  and  hear  all  persons  appet 
before  them,  and  after  such  hearing  they  shall  review  the  same  and  i 
such  corrections,  if  any,  in  such  certificates  as  will,  in  their  judgi 
render  the  same  more  just  and  equitable,  and  the  determination  so  i 
by  them  shall  be  conclusive. 
Sonroe.— L.  1894,  ch.  679,  |  1,  In  part. 

§  424.  Application  of  article. — This  article  shall  not  apply  in  any 
where  provision  is  already  made,  or  may  hereafter  be  made,  by  law 
reviewing  assessments  for  improvements,  or  for  hearing  persons  intere 
before  the  final  determination  thereof. 

Source.— L.  1894,  ch.  579.  |  2. 
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432.  Bonds  or  commission  ere. 

433.  Semi-annual  statements  as  to  proposed  ImproTsments  and  cost  thereof. 

434.  Land,  bow  acquired. 

43G.  Moneys  may  be  borrowed. 

436.  Rate  of  Interest  and  when  payable. 

437.  Annual  tax  tor  principal  and  Interest  of  bonds. 

438.  Annual  financial  account  by  commissioners. 

439.  Article,  where  applicable. 

440.  Debts  payable  by  towns. 

441.  Presentation  and  audit  of  claims. 

442.  Supervisor  to  borrow  money. 

443.  Denominations  of  bonds;  rate  of  Interest;  when  paynble. 

444.  Annual  tax  for  Interest  and  principal. 

§  430.  SapenrisoTs  to  appoint  oommisiionera  of  improvements. — ^In  any 
town  in  this  state  having  a  total  population  of  over  four  thousand  inhab- 
itants, exclusive  of  those  residing  within  the  corporate  limits  of  any  in- 
corporated city  or  village  in  said  town,  and  adjoining  a  city  having  a 
population  of  more  than  one  million  inhabitants,  the  supervisor  is  hereby 
authorized  to  appoint  five  commissioners  of  local  improvements,  by  a 
writiQg  signed  by  him  and  filed  in  the  town  clerk's  oflice  of  said  town. 
The  commissioners  so  appointed  shall  be  residents,  freeholders,  and  electors 
in  such  town  and  shall  hold  no  other  office  therein.  The  said  persons  so 
appointed  shall  be  a  body  corporate  and  shall  be  known  as  the  "commis- 
uoners  of  improvements"  of  such  town,  in  which  name  they  may  sue 
and  be  sued  in  any  court  of  competent  jurisdiction. 

lonroe.— L.  1889,  cfa.  453,  |  1. 

§  431.  Fowera  of  commisaioners. — The  said  commissioners  of  improve- 
ments shall  have  power  to  examine  into  and  consider  all  matters  relative 
to  supplying  such  town,  or  any  portion  thereof  outside  the  corporate 
limits  of  any  incorporated  village,  with  pure  and  wholesome  water,  and  to 
the  opening,  working,  repairing,  improving,  and  lighting  of  highways, 
roads,  streets  and  public  places  therein,  and  for  that  purpose  they  shall 
have  power  to  employ  engineers,  surveyors,  and  such  other  persona  as 
mi^  be  necessary,  and,  from  time  to  time,  adopt  such  plans  for  such 
purposes  as  shall  be  deemed  most  feasible,  advantageous  and  beneficial  to 
said  town,  and  they  shall  have  power  and  authority  over  any .  and  all 
highways,  roads,  streets  and  public  places  in  such  town  outside  of  the 
corporate  limits  of  any  incorporated  city  or  village,  and  may  change  the 
grade  thereof,  and  lay  water  pipes  through  or  under  any  of  the  same 
and  erect  street  lamps  or  other  instruments  for  lighting  the  same  thereon. 

Bonne.— L.  1SS9,  cb.  453, 1  2,  as  amended  by  L.  1893,  ch.  417. 

§  432.  Bonds  of  oommisiionen. — Each  of  the  commissioners  appointed 
as  aforesaid  shall,  within  twenty  days  after  receiving  notice  of  his  ap- 
pointment, and  before  entering  upon  the  discharge  of  the  duties  of  his 
ofSce,  execute  and  deliver  to  the  supervisor  of  the  said  town  a  bond,  in  the 
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penaUf  of  ten  thousand  dollars,  with  sufficient  sureties,  to  be  approved  1 
the  board  of  town  officers,  conditioned  for  the  faithful  performance  of  1 
duties,  and,  vithin  thirty  days  after  such  appointment,  the  said  comm 
sioners  shall  meet  and  organize  by  the  election  of  one  of  their  number 
president  of  said  commis^oners  of  improTemeDts,  one  of  their  number 
secretary  thereof,  and  one  of  their  number  as  treasurer.  The  said  office 
shall  hold  their  respective  offices  for  one  year,  and  until  their  suecesso 
shall  be  chosen.  Whenever  a  vacancy  shall  occur  in  the  said  comm 
sioners  through  the  death,  resignation  or  refusal  to  act  of  any  of  ss 
commissioners  the  remaining  commissioners  shall  be  empowered  to  appoi 
a  suitable  person  or  persons,  to  fill  any  place  vacated  as  aforesaid,  ai 
in  case  the  said  remaining  commissioners  shall  fail  or  n^leet  to  fill  any  au 
vacancy  for  a  space  of  sixty  days,  the  supervisor  of  said  town  shall  ha 
the  power  to  fill  the  same  by  appointing  some  suitable  person  or  persoE 
in  every  case  the  person  or  persons  appointed  to  fill  any  such  vacancy 
vacancies  shall  be  an  elector  and  freeholder  of  said  town,  and  before  entt 
ing  upon  his  duties  shall  execute  and  deliver  the  bond  hereinbefo 
provided,  and  thereupon  shall  have  vested  in  him,  or  in  them,  the  sai 
powers  and  authority  as  if  originally  appointed  under  this  article.  1 
commissioner  shall  receive  any  compensation  for  his  services  under  tl 
article,  nor  shall  he  be  interested  in  any  contract  entered  into  by  sa 


Souroc.— L.  1SS9,  ch.  453,  |  3. 

§  433.  Semi-aannal  atatementi  as  to  proposed  improTementa  and  o< 
therepf. — Within  three  months  after  the  appointment  of  said  comm 
sioners,  and  at  any  time  thereafter  not  to  exceed  twice  in  any  one  yei 
they  shall  certify  in  writing  the  nature  of  the  improvements  to  be  ma 
and  the  estimated  cost  thereof,  which  said  certificate  shall  be  filed  in  t 
office  of  the  town  clerk  of  such  town.  Within  ten  days  after  the  ss 
certificate  shall  be  filed,  the  town  clerk  shall  give  notice  of  a  special  el< 
tion  to  vote  upon  the  question  of  expending  said  sum  of  money  tor  su 
improvements.  Said  notice  of  such  election  shall  be  given  by  posting  e 
less  than  twelve  printed  notices  in  conspicuous  places  in  said  town,  e 
less  than  ten  days  nor  more  than  twenty  days  prior  to  the  time  of  hoi 
ing  the  same,  and  by  publishing  the  same  notice  in  a  newspaper  print 
in  the  said  town,  if  any,  and  if  none,  then  in  two  or  more  newspap< 
published  in  the  county  in  which  said  town  is  situated.  Said  electi 
shall  be  held  in  said  town  at  the  town  hall,  or,  in  case  there  shall  be 
town  hall  in  said  town,  at  such  place  as  shall  be  designated  by  the  st 
town  clerk  in  said  notices,  and  the  polls  shall  be  open  from  two  o'clo 
in  the  afternoon  until  sunset.  At  such  election  no  person  shall  be  p< 
mittcd  or  entitled  to  vote  unless  he  shall  be  a  qualified  elector  of  the  st 
town  residing  outside  of  the  corporate  limits  of  any  incorporated  city 
village  in  said  town,  and  he  shall  have  been  assessed  for  real  or  persoi 
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I  the  last  preceding  assesBment-rotl  of  said  town,  and  he  is 
'  thereof,  or  he  shall  have  subsequently  acquired  title  to  real 

town  outside  of  the  corporate  limits  of  any  incorporated 
';  and,  if  such  real  estate  shall  have  been  acquired  by  pur- 
s  <»nveyance  thereof  shall  have  been  duly  recorded,  or  the 
woman  who  is  the  owner  of  and  assessed  for  real  or  personal 
esaid.  At  such  election  the  inspectors  shall  be  the  super- 
jrk,  and  one  of  the  justices  of  the  peace  of  said  town,  to  be 

the  aforesaid  commissioners.  The  ballots  to  be  voted  at 
shall  contain  the  words,  "for  raising  money  for  local  im- 

or  "against  raising  money  for  local  improvements."  The 
B  of  such  election  shall  certify  the  result  thereof  in  writing, 

shall  be  entered  at  large  in  the  records  of  said  town  by 
h,  and  a  copy  of  said  record  shall  be  delivered  to  said  com- 
n  case  the  majority  of  the  ballots  cast  shall  contain  the 
ising  money  for  local  improvements,"  the  said  commissioners 
irized  to  expend  said  money  for  said  purpose  specified  in 
t,  and  the  same  shall  be  obtained  from  the  sale  of  the  bonds 

as  hereinafter  provided. 
iS9,  ch.  4G3,  S  4.  as  amended  by  L.  1893,  cb.  417. 

id,  how  acquired. — The  said  commissioners  of  improvements 
rer  to  contract  for,  and  purehase,  and  take  by  deed  or  other 
1  the  name  of  such  town,  all  lands,  tenements,  hereditaments, 
ivileges  whatever,  which  may  be  required  for  any  of  the 
his  article,  and  to  contract  for  the  execution  of  the  work 
tt  thereof,  and  the  supply  of  necessary  materials,  or  of  any 
)f;  and  the  commissioners  and  their  agents  and  employees 
I  to  enter  upon  any  land  or  water  for  the  purpose  of  mak- 
ind  to  agree  with  the  owner  or  owners  of  property,  real  or 
o  the  amount  of  compensation  to  be  paid  such  owner,  and 
tommissioners  shall  be  unable  to  agree  with  any  person  or 
ming  or  having  an  interest  in  any  property,  real  or  personal. 

or  interests  therein,  required  for  any  of  the  purposes  of 
le  said  commissioners  may,  in  their  corporate  name,  acquire 
ights,  interests,  or  easements,  in  the  manner  and  by  the 
ngs  provided  in  the  condemnation  law.    All  property,  rights 

thus  acquired,  shall  vest  in  and  become  the  property  of 

ISB,  cb.  463,  1  6. 

ney»  may  be  borrowed. — All  moneys  that  may  be  required  to 
provements  wid  to  perform  such  work,  and  the  expenses  of 
lissioners  in  connection  therewith,  shall  be  borrowed  upon  the 
SMd  town  upon  the  bonds  thereof,  and  for  that  purpose 
r  of  said  town  ahall,  upon  the  requisition  of  the  said  com- 
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missioners  of  improvements,  issue  bonds  of  said  town,  which  shall  1 
signed  hy  him  as  such  supervisor  and  countersigned  by  the  town  cle] 
and  by  the  chairman  of  said  commissioners,  and  deliver  the  same  to  tl 
treasurer  of  said  commissioners,  from  time  to  time,  to  the  amount  th 
it  shall  be  certified  by  said  commissioners  of  improvements  has  becoi 
due  for  work  done  or  materials  furnished  upon  said  work  and  improv 
ments,  and  to  the  amount  that  it  shall  likewise  be  certified  that  contrac 
for  such  work  or  materials  have  been  entered  into  by  said  commissionei 
but  the  amount  to  be  borrowed  by  any  such  town  for  such  improvemei 
shall  not  exceed  in  the  aggregate  the  sum  of  three  hundred  and  fif 
thousand  dollars.  The  said  commissioners  shall  sell  the  bonds  receiv< 
hy  the  said  treasurer  at  not  less  than  the  par  value  thereof  and  app 
the  proceeds  thereof  to  the  payment  of  expenses  incurred  by  them  und 
this  article  for  the  purposes  herein  provided  for. 
Bonroe.— U  1889.  ch.  453,  |  6,  M  amended  bf  L.  1890,  ch.  124;  L.  1893.  cb.  4] 

§  436.  Sate  of  interest  and  when  payable. — The  bonds  issued  for  t 
payment  of  the  expenses  as  aforesaid  shall  be  in  amounts  not  less  thi 
five  hundred  dollars  each  and  shall  bear  interest  not  to  exceed  four  p 
centum  per  annum,  and  the  first  five  thousand  dollars  secured  by  sa 
bonds  shall  become  due  and  payable  not  later  than  on  the  first  day 
May  ten  years  after  the  date  of  said  bonds,  and  not  less  than  five  tho 
sand  dollars  secured  by  said  bonds  shall  become  due  on  the  first  day 
May  in  each  and  every  year  thereafter,  until  the  whole  amount  there 
shall  have  become  due,  and  the  interest  on  said  bonds  shall  become  di 
and  payable  on  the  first  days  of  November  and  May  in  each  year,  un 
the  principal  of  said  bonds  shall  become  due  and  payable,  respectivel, 
and  a  record  of  all  such  bonds  so  issued  shall  be  kept  by  the  town  cle 
of  said  town,  in  a  book  especially  provided  for  that  purpose,  showing  t 
number,  date  and  amount  of  each  bond,  the  rate  of  interest  and  the  da 
when  the  same  is  due  and  payable,  the  amounts  of  principal  and  interf 
paid  and  unpaid  thereon,  and  all  details  relating  to  the  issue,  sale  ai 
redemption  thereof. 
Sonrce.— L.  1889,  ch.  453,  |  7. 

§  437.  Annual  tax  for  principal  and  interest  of  bonds. — There  shall 
annually  levied  and  assessed  upon  the  taxable  property  of  the  said  toi 
outside  of  the  corporate  limits  of  any  incorporated  city  or  village,  ] 
the  board  of  supervisors  of  the  county  in  which  it  is  located,  and  collect 
in  the  same  manner  that  other  town  charges  are  levied,  assessed  ai 
collected,  such  sums  of  money  as  may  be  necessary  to  pay  the  interest  i 
the  said  bonds,  and  the  principal  thereof  as  the  same  becomes  due,  ai 
said  moneys  when  collected  shall  be  paid  by  the  receiver  of  taxes 
collector  of  said  town  to  the  supervisor  thereof,  and  by  said  snpervis 
applied  to  the  payment  of  the  interest  due  on  said  bonds  and  princip 
thereof  as  the  same  becomes  due;  and  the  said  supervisor  shall  at  t 
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i  making  his  annual  account  to  the  town  auditors  of  said  town 
,  true  and  full  account  of  all  moneys  received  by  him  for  the  pur- 
foresaid,  and  deliver  to  said  board  of  auditors  vouchers  for  all 
I  expended  by  him  for  the  payment  of  the  principal  and  interest 
aforesaid  bonds,  and  a  copy  of  the  said  report  of  the  said  super- 
lall  be  entered  at  length  upon  the  records  of  the  town  clerk  thereof. 
ere  shall  be  also  annually  assessed  by  said  board  of  supervisors 
le  taxable  property  aforesaid,  aud  collected,  such  sums  of  money, 
eeding  one-half  of  one  per  centum  of  the  assessed  valuation  of 
perty  subject  to  such  taxation,  as  the  said  commissioners  of  im- 
int  shall  certify  to  the  said  board  of  supervisors  to  he  necessary 
itain  and  continue  the  improvements  made  by  them,  and  said 
when  collected  shall  be  paid  by  the  said  receiver  of  taxes  or 
r  to  the  treasurer  of  said  commissioners,  to  be  applied  to  said 
s. 
.— L.  18S9,  ch.  4S3.  f  8.  as  amended  by  L.  1892,  ch.  470. 

i.  Annual  financial  aooonnt  by  oommisiionerB. — The  said  commis- 
of  improvements  shall  annually  make  and  deliver  to  the  board  of 
aditors  a  full  and  detailed  account  of  all  moneys  received  by  them 
le  sale  of  the  bonds  as  aforesaid,  and  the  manner  in  which  it  has 
pended,  with  vouchers  for  the  payment  thereof,  which  said  account 
9  veriiied  by  two  of  the  officers  of  said  corporation,  and,  upon  the 
;ion  of  their  work,  or  the  expiration  of  their  term  of  office,  the  said 
Bioners  shall  make  aud  deliver  a  final  account  in  the  same  manner, 
liver  to  the  said  board  of  town  auditors  any  moneys  or  property 
iy  be  in  the  possession  of  the  said  commissioners  belonging  to  the 
vn.  The  accounts  presented  by  the  commissioners  shall  be  entered 
le  minutes  of  the  town  by  the  town  clerk  thereof,  and  if,  at  the 
icounting,  the  said  accounts  shall  be  correct,  the  board  of  town 
9  may,  by  resolution,  authorize  the  supervisor  to  cancel  the  bonds 
y  the  said  commissioners. 
.— L.  1S89,  cb.  453,  I  9. 

».  Article,  where  applicable. — This  article  shall  apply  to  any  of 
ms  in  this  state  mentioned  in  section  four  hundred  and  thirty 
standing  the  provisions  of  any  private  or  local  act  affecting  any 

.— L.  18S9,  cb.  4S3,  f  10. 

).  Debt!  payable  by  towni. — In  any  town  in  which  commissioners 
rovements  have  been  appointed,  as  provided  in  this  article,  in 
[he  proceeds  of  the  sale  of  the  bonds  issued  under  the  provisions 
article  have  been  insufficient  to  pay  in  full  the  debts  contracted 
1  commissioners  in  making  and  continuing  the  improvements  au- 
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thorized  b^  any  election  held  Id  such  town  as  provided  ia  this  ar 
the  said  debts  so  contracted  shall  be  paid  by  said  town. 
Bonroe.— U  1893,  ch.  442,  f  1. 

§  441.  Freientatioii  and  andit  of  clalnu. — All  sucb  bills  and  c1 
which  have  been  contracted  by  such  commissioners  in  making  and 
tinuing  the  said  improvements  shall  be  presented  to  such  commsisic 
by  the  several  claimants,  duly  verified,  and  the  said  commissioners 
determine  the  amount  due  each  of  such  claimants.  When  the  total  am 
owing  by  such  commissioners  shall  be  determined  they  shall  eertif 
writing  to  the  supervisor  of  said  town  the  amount  due  each  claimant 
the  nature  of  each  claim. 
Bonrce.— L.  1S93,  cb.  442,  i  2. 

§  442.  Snperviior  to  borrow  money. — When  the  amount  of  such  < 
has  been  ascertained  and  certified  as  aforesaid,  the  supervisor  of  the 
town  shall  borrow  upon  the  credit  of  such  town  such  sum  of  m 
as  may  be  necessary  to  pay  such  debts,  not  exceeding,  in  the  aggre 
the  sum  of  fifteen  thousand  dollars,  and  for  that  purpose  he  shall 
bonds  of  such  town  which  shall  be  signed  by  him  and  countersigne< 
the  town  clerk  and  by  the  chairman  of  said  commissioners,  and  be 
deliver  the  same  to  the  treasurer  of  such  commissioners.  The  said 
missioners  shall  sell  the  said  bonds  at  not  less  than  the  par  value  tb< 
and  shall  apply  the  proceeds  thereof  to  the  payment  of  the  debts  o- 
by  such  commissioners. 
Sontoe.— L.  1893.  ch.  442.  f  3. 

§  443.  DenominationB  of  bonds;  rate  of  interest;  when  payable.— 
bonds  issued  for  the  payment  of  such  claims  shall  be  in  amounts 
less  than  five  hundred  dollars  each,  and  shall  bear  interest  not  to  e:< 
four  per  centum  per  annum.  The  first  five  thousand  dollars  sec 
by  said  bonds  shall  become  due  and  payable  not  later  than  on  the 
day  of  May  in  the  year  next  succeeding  the  time  of  the  payment  ol 
last  bond  already  issued  by  said  commissioners,  for  the  payment  of  thf 
provements  made  by  them,  and  not  less  than  five  thousand  dollars  sec 
by  said  bonds  shall  become  due  on  the  first  day  of  May  in  each 
every  year  thereafter,  until  the  whole  amount  thereof  has  become 
and  the  interest  on  said  bonds  shall  become  due  and  payable  on  the 
days  of  November  and  May  in  each  year,  until  the  principal  of  said  t 
shall  become  due  and  payable,  respectively;  and  a  record  of  all 
bonds  so  issued  shall  be  kept  by  the  town  clerk  of  said  town,  in  a 
especially  provided  for  that  purpose,  showing  the  number,  date  and  am 
of  each  bond,  the  rate  of  interest  and  the  date  when  the  same  is  due 
payable,  the  amounts  of  principal  and  interest  paid  and  unpaid  thei 
and  all  details  relating  to  the  issue,  sale,  and  redemption  thereof. 

Source.— L.  1893,  ch.  442,  |  4. 


dcyGoogle 


TOWN  LAW.  8923 

.  63.  Local  ImproremenU  In  certain  towns.  f  444. 

Annual  tax  for  interest  and  principal. — There  shall  be  anDually 
id  assessed  upon  the  taxable  property  of  the  said  town,  outside 
>rporate  limits  of  any  incorporated  city  or  villa^  by  the  board 
visors  of  the  county  in  which  it  is  located,  and  collected,  in  the 
nner  that  other  town  charges  are  levied,  assessed  and  collected, 
IS  of  money  as  may  be  necessary  to  pay  the  interest  on  the  said 
,nd  the  principal  thereof,  as  the  same  becomes  due,  and  said 
when  collected  shall  be  paid  by  the  receiver  of  taxes  or  collector 
town  to  the  supervisor  thereof  and  by  said  supervisor  applied  to 
nent  of  the  interest  due  on  said  bonds  and  the  principal  thereof 
ame  becomes  due;  and  the  said  supervisor  shall,  at  the  time  of 
his  annual  account  to  the  board  of  town  auditors  of  said  town, 
true  and  full  account  of  all  moneys  received  by  him  for  the  pur- 
tresaid,  and  deliver  to  said  board  of  auditors  vouchers  for  all 
expended  by  him  for  the  payment  of  the  principal  and  interest  of 
esaid  bonds,  and  a  copy  of  tbe  said  report  of  the  said  supervisor 
entered  at  length  upon  the  records  of  tbe  town  by  the  town  clerk 

— U   1893.  eta.  442.  |  6. 


ARTICLE  XXIV. 

OOTEEHKEHT  OF  CBBTAIH  TOWNS. 

160.  Town  board  created. 

461.  Officers  ot  board. 

462.  Powers. 

463.  Oeneral  orders  and  reaolutlons  regnlatlns  powers. 

464.  Quorum. 

466.  Meetings;  oTerseera  ot  the  poor;  constableB. 

466.  Special  meetlnKs. 

467.  Wbo  ma7  give  notice  ot  special  meetings. 

468.  Bnglneer  and  surveror. 

469.  Compensation  of  engineer  and  *  surevyor. 

470.  Counsel  may  be  employed. 

471.  Official  paper;  publication  of  notices  and  proceedings. 

472.  Powers  as  to  streets,  roads,  sewen  and  water-works;  ordinances. 

473.  Actions  by  and  against 

474.  Acquisition  of  land. 
47E.  Surveys  of  streets. 

476.  Separate  road  districts;  assessments  for  blgbway  repair  or  Improve- 

477.  Ughtlng  BtreeU. 

477-a.    Collection  of  ashes  and  disposition  of  garbage  in  certain  towns. 

475.  Deflnitlons;  assessments. 

479.  Expense  of  Improvement,  bow  raised. 

480.  Sidewalks. 
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481.  Waterworks;  connections  with  sewers  and  water  mains. 

482.  Orders  to  owners  to  build  or  repair  sidewalks  or  to  make  aewer 

water  coimectfons:  aerrfce;  publication. 

183.  Surreys  for  propoaed  sewer;  sewer  diatrlclB. 

484.  Hearing  objections  to  proposed  sewer  or  modification  thereof. 

485.  Highways;   aeBessments  for  expense  of  ImproTcments. 

486.  Petition;  notice  of  hearing. 

487.  Hearing;  manner  of  doing  work;  contracts. 

488.  AsseBsments  to  be  levied  on  property  benefited. 

489.  ABseSHments  for  wells,  reservoirs,  water  mains,  sewers  and  drains 

490.  Eipensee  of  Improvement. 

491.  Interest  on  unpaid  assessments. 

492.  Money  may  be  borrowed. 

493.  Bonds,  notes  and  certificates  of  indebtedness. 
194.  Limitation  of  time  of  payment. 

496.  Assessments  for  highways;  Installments. 

496.  Other  assessments;  Installments;  limitation  of  time  of  payment 

497.  Sale  ol  bonds  or  certificates  of  Indebtedness. 

498.  Disposition  of  proceeds  of  bonds,  notes  or  certificates. 

499.  Accounts  to  be  kept  with  each  Improvement. 

500.  Bond  of  Bupervlaor. 

601.  Detailed  statement  of  expense  to  be  entered  In  minutes;  assessme 

roll. 

602.  Completion  of  roll;  objections;  hearing. 

603.  Filing  rojl;  Hen  of  assessment. 

604.  Certiorari  to  review  decision. 

606.    Foments  to  be  made  to  supervisor;  accounting  therefor;  supervise 
fees;  partial  payments. 

606.  Sale  for  nonpayment  of  assessments;  redemption. 

607.  Disposition  of  proceeds  of  sale. 

508.    Town  may  acquire  land  at  sueh  sale;  money  may  be  borrowed  the: 
for. 

609.  Appointment  of  person  to  discharge  supervlaor'a  duties  during  latte 

Incapacity. 

610.  Designation  of  depository  of  funds. 

611.  Correction  of  asaesements. 

512.    Maps;  notes  of  conveyances  to  be  made  thereon. 

§  460.  Town  board  created. — In  each  town  in  this  state  having  a  pop 
lation  of  three  thousand  or  upwards,  situate  within  a  county  having 
population  of  four  hundred  thousand  or  upwards,  excluding  New  Yoi 
and  Kings  counties,  and  adjoining  a  city  having  a  population  of  over  thn 
hundred  and  fifty  thousand  inhabitants,  the  number  of  such  inhahitan 
in  each  instance  to  be  ascertained  by  reference  to  the  latest  state  enumer 
tion,  the  supervisor,  town  clerk,  justices  of  the  peace  and  town  superii 
tendent  of  highways  are  hereby  constituted  a  board  and  vested  with  tl 
powers  herein  specified,  and  shall  continue  to  have  and  exercise  sue 
powers  until  the  legislature  shall  otherwise  direct.  (Amended  by  L.  190 
chs.  491  and  511,  avd  L.  1914,  ck.  192.) 

Source.— L.  1896,  ch.  816,  S  1.  as  amended  by  L.  1806,  cb.  306. 

Trooeedlngt  of  boards  leagllied,  L.  1916,  cb.  185. 
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§  461.  Officers  of  board.— The  said  officers  shall  constitute  the  board  of 
iiighway  superintendents  and  the  town  board  of  the  town ;  the  supervisor 
shall  be  chairman,  the  town  clerk  secretary,  and  be  shall  keep  a  correct 
and  complete  record  of  all  its  proceedings.  In  case  of  the  absence  or 
inability  of  the  supervisor  or  town  clerk,  and  there  shall  be  a  quorum  of 
the  said  board  present  at  any  meeting  regularly  convened,  they  shall 
select  from  their  number  one  or  two  persons,  as  the  case  may  require,  to 
act  in  the  place  and  stead  of  the  sujierviBor  and  town  clerk,  respectively, 
and  exercise  their  duties  during  such  absence  or  inability.  (Amended  by 
L.  1909,  chs.  491  and  511.) 

Bonroe.— L.  189E,  cb.  S16,  |  2. 

§  462.  Fowera. — Said  board  shall  possess  and  exercise  all  the  powers 
uid  be  subject  to  all  the  duties  now  or  hereafter  imposed  by  the  general 
lavB  of  this  state  upon  a  town  superintendent  of  highways  and  upon  town 
board  and  boards  of  health  within  such  towns,  and  each  and  every  official 
act  or  power  which  the  town  superintendent  of  highways  are  authorized 
to  exercise  only  on  authority  or  approval  of  the  town  board  by  any  gen- 
eral law,  such  board  may  do  and  perform  of  its  own  motion ;  but  it  is  not 
intended  to  extend  the  power  of  said  board  of  officers  within  the  limits 
of  any  incorporated  village  which  may  be  situated  within  any  such  town, 
or  in  any  manner  to  abridge  or  interfere  with  the  power  and  authority 
of  the  officers  of  any  such  village  within  its  corporate  limits.  {Amended 
by  L.  1909,  chs.  491  and  511.) 

Bonroe.— L.  1S96,  ch.  816,  f  3. 

§  463.  General  orders  and  reulntioiu  legalating  powen. — The  said 
board  shall  meet,  from  time  to  time,  and  may  adopt,  amend,  repeal  or 
revise  general  orders  and  resolutions  prescribing  and  regulating  the  man- 
ner in  which  the  powers  vested  in  them  shall  be  exercised;  but  they 
may  del^ate  to  a  committee  of  themselves,  to  be  selected  by  them  for  that 
purpose,  or  to  any  other  person  or  persons  whom  they  may  employ  and 
designate  for  that  purpose,  the  power  to  execute  such  general  resolutions 
or  orders. 

S«iiTO«^-L.  1895,  cb.  816.  f  4. 

S  464.  Qaornm.^ — ^A  majority  of  the  members  of  the  said  board  shall 
constitute  a  quorum  for  the  transaction  of  its  business,  but  less  than  a 
quorum  may  adjourn  a  meeting  appointed,  or  regularly  called,  from  time 
to  time,  and  ontil  a  quorum  shall  attend. 

Bonne.— L.  1896,  cb.  816,  f  5. 

§  46S.  Heetinga;  overseen  of  the  poor;  oonstabla. — The  said  board  may 
fix  a  time  and  place  for  stated  meetings,  and  may  adjourn  its  meetings 
from  time  to  time.  It  may  determine  whether  the  town  shall  have  one 
or  more  overseers  of  the  poor,  whether  the  overseer  or  overseers  of  the 
poor  shall  be  elected  or  appointed  by  the  town  board,  whether  the  over- 
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seer  or  overseers  of  the  poor  shall  be  compensated  by  fees  under  the 
eral  laws  of  the  state  or  by  a  salary,  the  amount  thereof  to  be  fixed  b; 
board  not  exceeding  at  and  after  the  rate  of  three  hundred  dollan 
annum ;  where  there  shall  be  in  office  in  any  of  said  towns  more  thai 
overseer  of  the  poor  and  the  said  board  shall  decide  to  reduce  the 
.ber  of  overseers  of  the  poor  of  said  town  to  one,  no  overseer  of  the 
shall  be  appointed  or  elected  in  said  town  until  the  expiration  of  the 
of  office  of  all  of  them  in  office  when  such  determination  shall  be  i 
by  the  town  board;  if  the  town  board  determines  that  the  office  of 
seer  of  the  poor  shall  be  appointive  in  its  town,  no  overseer  of  the 
shall  thereafter  be  elected  therein.  The  said  board  may  appoint  a 
constable  and  so  many  special  constables  as  may  be  deemed  neees: 
such  chief  constable  and  special  constables  shall  have  all  the  power 
authority  conferred  upon  constables  elected,  or  to  be  elected,  w 
such  town,  by  the  general  laws  of  the  state,  and  the  constables  ele 
and  to  be  elected,  within  such  town,  and  such  chief  constable  and  s; 
constables  shall  have  such  additional  powers  as  ^all  be  conferred 
them  by  the  town  board,  pursuant  to  authority  o£  any  statute  of 
state;  the  chief  constable,  constables  and  special  constables  shall  be 
ject  to  the  general  authority  and  direction  of  the  town  board  and  su 
to  such  orders  and  regulations  for  the  government  of  said  constabl 
the  town  board  may  prescribe ;  said  constables  and  special  constables 
be  subject  to  the  direction  and  supervision  of  the  chief  constable, 
town  board  may  at  pleasure  remove  any  constable,  special  constab! 
chief  constable  from  office.  The  board  may  adopt  rules  and  regula 
prescribing  the  duties  and  powers  ot  such  chief  constable,  const 
and  special  constables,  which  rules  must  not  be  contrary  to  the  ge 
laws  of  the  state ;  by  said  rules  the  town  board  may  abolish  the  rig 
constables,  special  constables  and  the  chief  constable,  or  of  either  of  I 
to  receive  compensation  by  fees,  and  may  provide  for  compensatioc 
diem  or  by  the  week,  month,  or  otherwise  in  its  discretion,  but  no 
ceeding  at  the  rate  of  fifty  dollars  per  month  for  either  chief  eonsi 
constable  or  special  constable.  The  board  in  making  such  appoints 
shall  in  the  order  of  appointment  specify  the  time  for  which  the  app 
ment  of  the  chief  constable,  or  special  constables,  shall  continue,  v 
term  shall  in  no  ease  extend  beyond  five  days  after  the  next  hie 
town  election  to  be  held  in  the  town. 
Source.— L.  1895,  ch.  S16,  g  6,  as  amended  by  L.  1900,  cb.  507;  L.  19«1,  ch 

§  466.  Special  meetings. — A  special  meeting  of  said  board  may  be 
vened  upon  written  notice  to  be  served  personally  upon  each  memb 
the  board,  or  left  at  his  last  known  place  of  residence  at  least  ten  1 
before  the  time  of  meeting,  to  be  specified  in  such  notice.  But  no  cod 
for  any  public  improvement  authorized  by  this  article  shall  be  entered 
at  any  special  meeting  of  said  board  unless  notice  specifying  the  time 
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place  when  and  where  any  proposed  contract  is  to  be  acted  upon  at  such 
special  meeting  shall  first  have  been  published  in  the  official  paper.  The 
first  publication  of  such  notice  shall  be  not  less  than  ten  nor  more  than 
twenty  days  before  the  day  to  be  set  therein  for  such  special  meeting. 
[Afiuinded  by  L.  1914,  ck.  192.) 
Bonrce.— L.  1896,  ch.  816,  |  7. 

§  467.  Wbo  may  give  notice  of  ipeoial  meetingi. — It  shall  be  the  duty 
of  the  secretary  to  call  a  special  meeting  upon  the  written  request  of 
any  liree  members  of  the  board ;  and  in  case  of  the  absence  of  the  secretary 
or  of  his  inability  to  act,  or  of  his  omitting  to  give  said  notice  within  five 
hours  after  being  so  requested  by  three  members  of  the  board  as  afore- 
said, then  such  three  members  of  the  board  may  give  the  notice  herein- 
before prescribed  and  convene  such  meeting. 

■ouroe.— L.  1895,  eh.  816,  f  8. 

§  468.  Engineer  and  aurveyor. — Said  board  may  employ  a  competent 
civil  engineer  and  surveyor,  who  shall,  under  its  general  direction  and 
control,  have  immediate  supervision  of  all  public  works  within  said  town. 
iAtnended  by  L.  1909,  cA.  511.) 

Bonree— U  1895,  ch.  816.  i  9. 

5  469.  Compenaation  of  engineer  and  rarveyor. — The  fees  or  compen- 
sation of  such  civil  engineer  and  surveyor  shall  not  exceed  ten  dollars 
per  day  for  all  services  to  the  town,  or  to  any  officer  thereof. 

Bonroe.— L.  1895.  ch.  816,  |  10. 

§  470.  Counul  may  be  employed. — Said  board  may  employ  an  attorney 
and  counselor-at-law  to  counsel  and  assist  it  in  the  discharge  of  its  offi- 
cial duties  and  to  give  it  such  professional  services  at  it  may  require  in 
conducting  or  defending  any  actions  or  legal  proceedings;  but  his  fees 
and  compensation  in  any  one  year,  exclusive  of  costs  which  he  may  recover, 
shall  not  aggregate  to  exceed  two  thousand  dollars.  (^Amended  by  L. 
1909,  ch.  511.) 

Souae.— L.  1895,  ch.  816,  |  11. 

§  471.  Official  paper;  publication  of  notices  and  proceedings. — The  said 
board  shall  designate  a  newspaper,  which  shall  be  published  in  said  town, 
or  in  some  adjacent  town  or  city,  as  the  official  paper  of  the  town,  and 
all  their  proceedings  and  all  notices  which  they  are  by  this  article  required 
to  give  shall  be  published  therein ;  and  it  is  hereby  made  the  duty  of  the 
clerk  to  see  that  all  such  notices  and  proceedings  are  promptly  published, 
and  for  any  wilful  neglect  of  duty  in  this  regard  he  shall  forfeit  his 
office,  and  be  liable  to  all  persons  who  may  be  misled  or  injured  thereby 
for  their  damages. 

Sonroe.— L.  1895,  ch.  816,  S  12. 

%  472.    Fowen  aa  to  streets,  roads,  sewers  and  water- works ;  ordinances. — 
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The  said  board  shall  have  power,  subject  to  tbe  limitatioiis  and  re 
tions  herein  prescribed,  to  lay  out,  open,  design,  construct  and  mail 
and  alter  sewers  and  drains,  for  the  benefit  of  the  town ;  to  contract 
any  person  or  corporation,  municipal  or  otherwise,  for  supplying  th 
habitants  of  such  town,  or  any  portion  thereof,  with  sewerage  facilitie 
sanitary  or  storm  water  relief,  and  may  contract  for  the  purchase 
any  person  or  corporation,  municipal  or  otherwise,  of  any  trunk  si 
sewer  system  or  disposal  plaut,  rights  of  way  and  appurtenances,  foi 
such  purpose  or  purposes;  to  locate,  lay  out,  open,  construct,  alter,  regi 
grade,  regrade,  pave,  repave,  curb,  repair  and  macadamize  or  othe; 
improve  new  highways,  as  well  as  the  highways  at  present  within  such  t 
to  lay  sidewalks  and  crosswalks,  and  put  up  street  signs;  to  const 
maintain,  extend,  repair  and  regulate  water-works,  wells,  reservoii 
basins  for  the  purpose  of  supplying  tbe  inhabitants  of  such  town,  < 
any  portion  thereof,  with  pure  and  wholesome  water  for  domestic 
sanitary  uses,  and  for  protection  against  fire,  and  to  that  end  to  lay  i 
and  conduits,  and  erect  hydrants  in  public  highways  and  avenues  of 
town  and  may  contract  with  any  person  or  corporation,  municipi 
otherwise,  for  supplying  the  inhabitants  of  such  town,  or  any  po 
thereof,  with  water  for  any  such  purpose  or  purposes,  and  may  con 
for  the  purchase  of  such  water  for  any  such  purpose  or  purposes, 
any  person  or  corporation,  municipal  or  otherwise,  and  said  town,  < 
said  town  board,  shall  have  the  power  and  authority  to  re-sell  stud  ^ 
for  any  such  purpose  to  the  inhabitants  of  said  town,  or  any  portion  thf 
and  may  use  such  portion  thereof  as  it  may  see  fit  and  proper  for  p 
purposes,  and  it  shall  have  the  power  to  make  and  establish  from  tii 
time  water  rates  to  be  paid  by  such  inhabitants,  and  to  provide  fo 
payment  of  said  water  charges  in  advance,  or  otherwise,  and  to  provid 
the  collection  by  assessment,  as  prescribed  m  this  article,  of  that  pc 
of  the  cost  of  said  water  used  in  said  town  for  any  public  purpos 
make  and  preserve  in  the  office  of  the  town  clerk  surveys,  maps,  j 
estimates  and  drawings  relating  to  the  laying  out,  designing  or  impn 
of  streets,  avenues,  roads,  sewers  and  water- works;  to  enact  ordins 
rules  or  regulations  to  define  and  prevent  disorderly  conduct ;  to  pn 
all  disorderly  assemblages;  all  disturbing  noise  in  public  places;  to  pn 
all  unsafe  construction  or  condition  of  chimneys,  fines,  stoves,  pipes, 
other  things  used  for  or  for  conducting  smoke;  to  compel  the  cleanii 
them  and  to  regulate  their  construction  and  condition ;  to  preveni 
deposit  of  ashes  in  unsafe  places  and  receptacles;  to  regulate  and  pn 
tbe  use  of  fireworks  and  firearms  in  the  town ;  to  prevent  bonfires  ii 
streets  and  public  grounds ;  to  require  fire-escapes  to  be  placed  upon  I 
ings  more  than  two  stories  in  height;  to  license  and  regulate  plun 
hucksters,  peddlers,  junk  dealers,  pawnbrokers,  and  the  business  of  p 
brokerage,  and  to  fix  the  fees  to  be  charged  by  pawnbrokers,  in 
business;  to  regulate  the  running  at  large  of  dogs  and  to  licenst 
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same;  to  prohibit,  license  and  regulate  public  billiard  rooms,  bowling 
alleys  and  exhibitions  or  shows  of  every  kind,  and  of  theatrical  representa- 
tions; to  prescribe  the  terms  and  conditions  on  which  licenses  shall  be 
granted;  to  prevent  and  abate  nuisances;  to  regulate  and  prohibit  public 
and  private  pumps,  wells,  hydrants  and  reservoirs,  and  the  use  of  them ;  to 
locate,  regulate  and  remove  slaughter  houses,  fat,  offal,  or  other  render- 
ing or  reduction  works  or  establishments,  and  unwholesome  and  noisesome 
buildings  or  places,  and  to  compel  the  cleaning  of  the  same;  to  regulate 
the  construction  of  private  and  public  sewers,  sinks  and  privies;  to  pre- 
scribe how  sidewalks  may  be  built  and  the  width,  grade  and  material  of 
which  they  may  be  constructed,  and  to  require  the  rebuilding,  relaying  or 
repairing  of  the  same ;  requiring  the  owners  of  property  to  make  sewer  or 
water  connections  with  public  sewers,  drains,  mains  or  conduits;  to  pre- 
vent the  adulteration  of  any  article  used  for  food  or  drink  and  to  pro- 
vide for  the  inspection  thereof  by  the  health  department  of  said  town ;  to 
regulate  the  speed  of  motive  power  on  railroads  over  any  public  street  or 
highway  crossing;  to  require  any  railroad  company  to  station  and  keep 
flagmen  or  gates  at  any  street  or  highway  crossing  within  the  town,  and 
such  other  and  further  ordinances  not  inconsistent  with  the  laws  of  the 
town,  the  protection  of  ita  property,  the  preservation  of  peace  and  good 
order,  the  preservation  of  health,  the  prevention  and  extinguishment  of 
fires,  the  protection  and  control  of  the  public  streets,  avenues  and  high- 
ways, drains,  ditches,  sidewalks  and  crosswalks,  within  such  town;  and 
to  prescribe  penalties  for  the  violation  of  such  ordinances  and  to  main- 
tain actions  at  law  for  the  recovery  of  such  penalties  by  legal  proceed- 
ings in  the  name  of  and  on  behalf  of  the  town,  but  not  to  exceed  two 
hundred  dollars  shall  be  recoverable  for  any  single  violation  of  such  rules 
and  regulations,  and  the  justice's  court  of  the  justices  of  the  peace  in  such 
towns  shall  have  jurisdiction  to  hear,  try  and  determine  complaints  for 
the  violation  of  said  ordinances,  and  to  impose  fines  equal  to  the  penalty 
prescribed  by  said  ordinances  for  violations  of  the  same,  and  to  commit  any 
person  convicted  of  a  violation  of  said  ordinances  to  the  jail  of  the 
county  in  case  of  default  of  payment  of  the  fine  imposed  for  such  violation 
for  a  term  not  exceeding  one  day  for  each  and  every  dollar  of  such  fine. 
SMd  ordinances,  rules  or  regulations  may  provide  that  where  a  violation 
of  the  same  is  continuous,  each  twenty-four  hours  thereof  shall  constitute 
separate  and  distinct  violations.  Ordinances  which  the  board  may  adopt 
shall  be  published  in  the  official  paper  before  they  shall  go  into  effect  and 
shall  take  effect  ten  days  after  the  date  of  such  publication.  The  cer- 
tificate of  the  town  clerk  sfaaU  be  prima  facie  evidence  of  the  adoption  and 
publication  of  all  such  rules  and  regulations.  {Amended  by  L.  1909,  cA. 
511,  L.  1915,  cA.  137,  and  L.  1917,  eh.  597,  in  effect  May  21,  1917.) 

Source. — L.  189G,  cb.  13,  as  amended  by  L.  1906.  ch.  306,  |  Z. 

Traniportatlon  of  gaTbage  over  hlgliwaTt'  r^nlatlon  of. — ^Tbe  town  board  ts 
vested  with  the  authority  to  property  regulate  the  transportation  over  lU  hlgh- 
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ways  of  wagons  conTcrlng  garbage  and  to  Impose  penalties  for  tlie  violation  i 
aucb  regulations,  but  the  town  board  baa  no  autbority  to  exact  a  Ucenae  c 
special  permit  for  tbe  prlTlIege  of  using  tbe  highways  tor  such  a  purpose.  Thl 
has  been  condemned  by  the  courts  aa  violating  the  constitutional  prorlslon  gna 
anteelng  to  tbe  cltlsens  the  equal  protection  of  the  laws.  Buffalo  Fertlllcer  O 
T.  Cheektowaga  (1908),  61  Misc.  404.  113  N.  ¥.  Supp.  901. 

§  473.  Aotiom  b7  and  a^aimt. — All  actions  and  legal  proceedini 
which  the  said  board  may  be  authorized  to  maintain  or  defend  shall  I 
conducted  by  them  on  behalf  and  in  the  name  of  the  town  for  whic 
they  shall  be  officers. 

Sonree.— L.  189E,  ch.  S16,  |  14. 

§  474.  Aoqnidtion  of  land. — Subject  to  the  limitations  hereinafter  co: 
tained,  the  said  board  are  authorized  to  acquire  and  tahe  for  their  tovt 
and  in  their  name  all  real  estate,  in  their  town  or  in  any  adjoining  tow 
which  may  be  necessary  for  the  purpose  of  exercising  any  power  vest* 
in  them  by  law.  They  may  acquire  the  same  by  purchase  and  eonveyau' 
from  the  owners;  or,  if  unable  to  acquire  it  in  this  manner,  proceedin 
for  that  purpose  may  be  instituted  and  maintained  by  said  board  to  a 
quire  the  same  pursuant  to  the  provisions  of  the  condemnation  law,  whii 
are  hereby  made  available  to  them  for  that  purpose;  but  when  the  jud 
ment  prescribed  in  section  thirty-three  hundred  and  sixty-nine  of  sa 
law  shall  have  been  made  and  entered,  the  said  board  may  at  once  en1 
into  possession  of  the  real  estate  described  in  the  judgment,  and  the  toi 
for  which  they  act  shall  stand  charged  and  responsible  for  the  prompt  p* 
ment  of  the  amount  which  may  ultimately  be  awarded  for  such  real  esta 
The  board  may  at  any  stage  of  the  proceedings  before  the  land  is  paid  i 
discontinue  the  proceedings  upon  the  payment  of  the  costs  and  such  da 
ages  as  may  have  been  done  to  the  lands.  But  in  any  case  in  which  t 
aggregate  cost  of  all  the  lands  needed  for  and  in  connection  with  a 
specific  improvement  authorized  by  this  article  shall  exceed  the  sum  of  t 
thousand  dollars,  no  land  shall  be  acquired  under  the  provisions  of  tl 
section  unless  said  board  be  duly  authorized  to  do  so  by  an  affirmative  v< 
of  a  town  meeting.  The  relative  provisions  contained  in  article  four  of  1 
town  law  are  hereby  made  avwlable  and  applicable  to  and  for  such  to 
meetings.  {Amended  by  L.  1911,  ch.  G71,  and  L.  1914,  cA.  192.) 
Source. — L.  IBSG.  ch.  816,  |  15. 

§  475.  SnrveyB  of  streets.— The  said  board  shall  cause  every  str 
which  they  shall  macadamize  or  pave  to  be  surveyed,  and  the  lines  a 
grade  thereof  to  be  established,  and  such  survey  and  a  profile  of 
grade  to  be  filed  in  the  town  clerk's  office,  before  the  same  shall  be  m 
adamized  or  paved,  and  may  cause  a  survey  and  profile  of  any  ot 
street  or  highway  in  said  town  to  be  made  and  filed  as  aforesaid,  ( 
may  cause  any  public  highway  or  street  in  such  town  to  be  divided  i 
carriageways  and  sidewalks. 
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Bonne.— L.  1895,  ch.  816,  f  16. 

§  476.  Separate  road  diitricti;  aaaeuments  for  higchway  repair  or  im- 
piDvement. — When  any  part  of  a  public  liigbway  in  any  of  aaid  towns 
shall  be  macadamized  or  paved,  and  any  part  of  the  expense  thereof 
assessed  upon  a  part  of  the  property  in  said  town  specially  benefited 
thereby,  the  several  lots  and  parcels  of  land  and  property  which  shall 
have  been  included  in  any  such  local  assessment  shall  constitute  and  be 
a  separate  road  district  of  the  town  and  shall  not  be  assessed  for,  nor 
shall  the  owners  thereof  on  account  thereof  be  assessed  for,  nor  required 
to  commute  for  highway  labor  under  the  general  highway  laws  of  this 
state,  nor  shall  any  overseer  of  highways  be  appointed  in  and  for  said 
district.  Whenever  It  may  become  necessary  to  rebuild,  repair  or  other- 
wise improve  that  part  of  any  highw^  or  street  within  said  district,  the 
town  board  shall  assess  the  expense  of  the  same  upon,  and  collect  the  same 
from,  the  several  lots  or  parcels  of  land  within  said  district,  so  much 
apon  each  such  lot  or  parcel  of  land  as  shall  be  in  just  proportion  to  the 
amount  of  the  benefit  which  may  be  derived  from  the  improvement  of  such 
highway ;  such  assessment  shall  be  made,  reviewed  and  collected  under  the 
appropriate  provisions  of  this  article. 

SovToe.— L.  1895,  ch.  816,  i  IT.  aa  amended  by  L.  1900,  cb.  S07. 

§  477.  Lig:htiiig  itreeta. — The  said  board,  upon  petition  of  the  owners 
of  real  estate  fronting  or  bounding  upon  either  side  of  any  public  street 
or  highway  to  the  extent  of  one-half  or  more  of  the  entire  frontage  or 
bounds  on  both  sides  of  that  part  thereof,  proposed  to  be  lighted,  may  con- 
tract with  persons  or  corporations  for  a  term  not  exceeding  five  years  and 
cause  such  streets  or  highways  or  the  part  thereof  which  may  be  desig- 
nated in  such  petition  to  be  illuminated  during  such  part  of  such  nights 
in  each  year  as  the  said  board  may  determine  upon,  but  the  expense 
thereof  shall  be  assessed  upon  and  collected  from  the  several  lots  or  par- 
cels of  land  and  from  any  and  all  other  property  fronting  upon,  or  being 
fixed  upon,  that  part  of  such  public  street  or  highway  as  may  be  illumi- 
'  nated  as  above  provided.  But  no  petition  for  such  lighting  as  is  provided 
for  in  this  section  shall  be  of  any  force  or  effect  whatsoever,  nor  shall  such 
petition  be  acted  upon  by  said  board  unless  thereon  appear  the  signatures 
of  resident  owners  representing  not  less  than  one-half  of  the  frontage 
owned  by  resident  owners,  in  the  street  or  part  of  a  street  proposed  to  be 
lighted  under  such  petition.  {Amended  by  L.  1910,  ch.  283,  and  L.  1914, 
ch.  192.) 
S«BTM.— U  1896.  ch.   816,  I  IS. 

§  477-a.  Colleation  of  aihei  and  diipoiition  of  garbage  is  certain  towns. — 
The  said  board,  upon  a  petition  of  the  owners  of  the  real  estate  in  said 
town,  or  the  owners  of  the  real  estate  in  the  part  of  said  town  in  such  peti- 
tion described,   may  contract  with  persons  or  corporations  for  the  col- 
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lection  and  disposition  of  all  ashes,  refuse  or  other  indestractible  mi 
Bwill  or  garbage,  in  said  town  or  ia  the  .part  thereof  described  in 
petition,  but  the  expense  thereof  shall  be  assessed  upon  and  collected 
the  several  lots  or  parcels  of  land  described  in  such  petition.  No 
petition  shall  be  of  any  force  or  effect,  nor  shall  such  petition  be  i 
upon  by  such  board,  unless  the  same  shall  be  signed  by  the  resident  ov 
representing  not  less  than  one-half  of  the  taxable  real  estate  situate 
the  district  described  in  such  petition.     (Added  by  L.  1916,  ch.  91.) 

§  478.  Definitioni;  asMumenta. — The  words  "local  assessment,"  ' 
used  in  this  article,  have  reference  to  an  assessment  upon  a  part  oj 
property  situate  within  such  town.  The  words  "general  assessmt 
when  used  in  this  article,  have  reference  to  an  assessment  upon  all 
property  situate  within  any  such  town,  exclusive  of  property  a- 
within  the  corporate  limits  of  any  village  or  villages  which  may  be  w 
such  towns,  and  no  part  of  the  moneys  which  may  be  raised  by  gei 
assessment  upon  the  property  within  a  town,  exclusive  of  the  pro] 
within  the  corporate  limits  of  any  villages  which  may  be  situate  the 
shall  be  used  for  the  use  or  benefit  of  any  such  village,  or  the  imp 
ment  of  any  highway  or  public  work  within  the  corporate  limits  the 

Source.— L.  189E,  ch.  816,  f  19. 

§  479.  Ezpenie  of  improvement,  how  raised. — The  expense  of  const 
ing  public  sewers,  public  highways,  sidewalks,  water  mains  and  cone 
of  paving,  repaying,  macadamizing  and  remacadamizing  public  high 
and  the  lighting  of  streets  within  such  town  shall  be  borne  by  local  bi 
ment.  The  expense  of  any  improvement  authorized  by  this  article  an< 
specified  in  this  section  may  be  raised  entirely  by  local  assessment,  o 
tirely  by  general  assessment,  or  partially  by  one  and  partially  by  the  o 
as  the  board  may  deem  best.  (Amended  by  L.  1914,  ck.  192.) 
Sonroe. — L.  189E,  ch.  816,  (  20,  as  amended  by  L.  1900,  ch.  507. 

§  480.  Sidewalks. — The  said  board  shall,  by  general  ordinance, 
scribe  the  width  of  all  sidewalks,  and  the  material  of,  and  the  manm 
which  the  same  shall  be  built,  and  shall  establish  the  grade  of  all  sideii 
and  indicate  the  same  by  stakes  or  other  monuments.  All  walks  sha 
built  in  conformity  to  the  established  grade.  In  case  any  walk  built  « 
the  provisions  of  this  section  and  section  four  hundred  and  eighty-tv 
this  chapter  shall,  when  so  built,  not  conform  to  the  established  grad 
shall  have  become  out  of  repair,  it  shall  be  the  duty  of  said  board  to  i 
the  same  to  be  relaid  on  the  established  grade  or  repaired  as  the  case 
require,  and  the  expense  of  so  doing  shall  be  audited  by  the  board, 
thereupon  become  a  lien  upon  the  lote  or  parcels  of  land  fronting 
such  walk  or  part  of  such  walk  so  relaid  or  repaired.  No  sidewalk 
be  ordered  built  by  said  board  at  the  expense  of  the  owners  of  the  abu 
land,  except  upon  the  written  petition  of  the  owners  of  real  estate  bom 
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or  fronting  upon  that  ade  of  any  street  or  part  of  street  on  which  it  is 
proposed  to  build  a  sidewalli,  to  the  extent  at  least  of  one-half  of  the 
frontage  or  bounds  on  said  side  of  such  street  or  part  of  street  aforesaid; 
but  no  Bueh  petition  shall  be  of  any  force  or  effect  whatsoever  nor  shall 
the  same  be  acted  upon  by  the  board  unless  on  such  petition  appear  the 
signatures  of  resident  owners  representing  not  less  than  one-half  of  the 
frontage  owned  by  resident  owners,  on  that  side  of  such  street  or  part  of 
street  on  which  the  walkis  to  be  laid.  (Almended  by  L.  1914,  ch.  192.) 
Bonree.— L.  1S95,  cb.  816,  |  2S. 

§  481.  Waterworki;  conneotioiu  with  Kwers  and  vaitx  mains. — All 
matters  relating  to  water  works  and  everything  thereto  appertuniag  shall 
be  subject  to  the  provisions  of  article  thirteen  of  the  town  law,  which  are 
hereby  made  available  for  the  purposes  of  this  article.  The  said  board 
shall  also  adopt  general  rules  regulating  the  manner  in  which,  and  the 
conditions  on  which,  the  owners  of  contiguous  lands  may  make  connections 
with  sewers  and  water  mains  in  the  highways.  (Amended  by  L.  1914, 
ch.  192.) 

B«imie.— L.  1S9S,  cb.  816,  |  23. 

§  482.  Orders  to  owners  to  build  or  repair  sidewalk  or  to  make  sewer  or 
water  ooaneotioni;  service;  pablication. — ^After  the  board  shall  have  adopted 
general  rules  prescribing  how  the  sidewalks  shall  be  built,  sewer  or  water 
connections  made,  and  such  rules  or  regulations  shall  have  become  of  force, 
then,  subject  to  the  limitations  and  restrictions  provided  for  and  specified 
in  sections  four  hundred  and  eighty  and  four  hundred  and  eighty-six  of 
this  chapter,  the  board  may  adopt  orders,  from  time  to  time,  directing  the 
owners  of  the  respective  lots  in  front  of  which  it  is  desired  that  sidewalks 
be  built,  or  relaid,  or  repaired,  or  a  sewer  or  water  connection  made,  to 
build  or  make  the  same  in  conformity  to  such  general  rules  or  regulations, 
and  specifying  the  time  within  which  the  same  must  be  done.  The  town 
clerk  shall  publish  the  same  by  serving  a  copy  of  such  order  upon  some 
person  of  suitable  age  and  discretion  or,  if  no  such  person  can  be  found 
upon  any  such  specific  lot  or  parcel  of  land,  he  shall  publish  the  same  in 
the  official  paper  at  least  twice;  such  publication  most  be  made  at  least  ten 
days  before  the  time  specified  therein  within  which  the  work  is  required  to 
be  done.  If  within  the  time  prescribed  in  the  order,  the  work  required 
shall  not  have  been  done,  then  the  board  shall  cause  the  same  to  be  done, 
and  audit  the  expense  of  doing  the  same,  and  thereupon  the  amount  of  the 
expense  shall  become  a  lien  upon  the  lot  or  parcel  of  laud  in  front  of  which 
the  improvement  shall  be  made.  The  board  may,  in  its  discretion,  before 
any  highway,  in  which  sewer  or  water  mains  have  been  laid,  shall  be  paved 
or  macadamized,  direct  the  owners  of  adjoining  lots  or  parcels  of  land  to 
make  connections  with  such  sewers  or  water  mains  at  such  distances  from 
each  other  as  the  board  may  prescribe,  and  place  conduits  extending  from 
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such  connections  back  outside  of  the  curb  line  of  the  street.     {Amended 
L.  1909,  ch.  511,  and  L.  1914,  ch.  192,  in  effect  Apr.  7,  1914.) 
Bonroe.— L.  1895,  cb.  816.  |  24. 

§  483.  Sorreya  for  proposed  fewer;  aewer  diitrict*. — The  said  boa 
shall,  before  constructing  any  main  sewer,  cause  the  engineer  and  si 
veyor  of  the  town  to  make  necessary  surveys  and  take  necessary  levels, 
ascertain  how  all  or  any  portion  of  the  land  iu  the  town,  outside  of  1 
incorporated  village  or  -villages,  which  may  be  therein,  can  be  sewered  a 
drained  to  the  best  advantage,  and  a  map  showing  such  levels,  and  a  g< 
eral  plan  of  a  drainage  system  for  the  town,  or  the  portion  thereof  p 
posed  to  be  sewered  or  drained.  The  terminus  course,  and  a  profile 
each  proposed  main  sewer  or  drain  shall  be  shown  on  said  map,  and  a 
that  part  of  the  town  which  it  is  proposed  to  drain  by  such  main  sev 
shall  be  clearly  designated  thereon ;  the  land  to  be  drained  by  each  m; 
sewer  or  drain  shall  be  designated  a  sewer  district,  and  all  such  distri 
shall  be  further  designated  by  consecutive  numbers.  Districts  may  be 
vided  into  sub-districts,  if,  in  the  judgment  of  the  board,  such  subdivis 
be  desirable.     {Amended  by  L.  1911,  eh.  564.) 

Sonree.— L.  1896,  ch.  816,  |  25. 

§  484.  Hearing  objectioni  to  proposed  Kwer  or  modification  thereof 
The  engineer  and  surveyor  shall  file  such  map  when  completed  with 
town  board,  and  thereupon  the  board  shall  give  public  notice  of  its  ec 
pletion  by  advertising  in  the  official  paper,  and  that  at  a  time  and  pi. 
to  be  specified  in  said  notice,  which  shall  not  be  less  than  twenty,  i 
more  than  thirty,  days  after  the  first  publication  thereof,  they  will  m 
and  review  said  proposed  plan  of  drainage  or  sewerage,  and  hear  s 
consider  the  allegations  and  suggestions  of  all  persons  who  may  be  inl 
ested  therein.  At  the  time  and  place  which  may  be  so  specified,  and 
such  other  times  and  places  as  the  board  may  adjourn  to,  the  said  boi 
shall  hear  all  parties  who  may  be  interested,  and  thereupon  may  adopt 
plan  proposed,  or  amend  the  same,  or  any  part  thereof,  and  as  ament 
adopt  the  same,  and  the  plan  thus  adopted  shall  be  and  remain  the  aev 
age  or  drainage  system  of  such  town,  or  of  that  portion  of  such  town 
eluded  or  shown  on  such  plan,  and  shall  not  be  modified  by  the  board,  i 
by  any  officer  of  the  town,  except  after  public  notice  shall  be  given  by  p 
lication  iu  the  official  paper  of  intention  to  modify  the  same,  which  not 
shall  specify  the  particulars  in  which  it  is  proposed  to  modify  it,  and  a  ti 
and  place  when  the  board  will  consider  any  objections  which  may  be  m: 
thereto,  which  time  and  place  shall  not  be  less  than  ten  nor  more  tl 
twenty  days  after  the  first  publication  of  said  notice.  When  any  chai 
shall  be  made  in  the  general  system  of  drainage  or  sewerage  once  adopt 
a  revised  or  additional  map  and  profile  shall  be  made  showing  the  chax 
and  all  such  maps  and  profiles  shall  be  prepared  so  as  to  be  permani 
and  shall  be  carefully  preserved,  and  open  to  inspection  by  all  persons 
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^tested,  in  his  office  by  the  town  clerk.  For  the  purpose  of  making  the 
Necessary  surveys,  or  of  taking  levels,  the  said  board  or  its  officers  or 
igtents,  and  the  town  engineer  and  surveyor  may  enter  upon  any  lands  or 
'atez-s  subject  to  liability  of  the  town  for  all  damages  done.  It  shall  be 
Qi^wful  to  in  any  manner  interfere  with  or  change  any  stake  or  other 
Dnizjcnent  which  shall  be  set  by  the  engineer  and  surveyor,     (Amended  hy 

19il,  ch.  564.) 
k>TLX-«9e. — I*  1895,  ch.  816,  |  26. 

§     4S0.     H^hwayi ;  aiseismenti  for  expenie  of  improvements. — When  any 
fli"s^^ay  or  part  of  highway  within  any  such  town  has  been  paved  or  other- 
Je  i>ennanently  improved  under  any  law  providing  for  the  assessment  of 
'■  e3cj>ense  of  such  improvement  locally,  such  highway  shall  be  subject  to 
>    control  and  management  of  said  board,  and  where  any  part  of  the 
i^^nse    of  making  such  improvement,  including  interest  on  moneys  hor- 
'■e<i,      and  all  other  incidental  expenses  in  any  wise  appertaining  to 
'    xxxa.king  of  the  improvement,  or  money  borrowed  for  that  purpose 
the     town,  shall  remain  unpaid  at  the  time  that  this  article  goes  into 
-^^it,      for  the  purpose  of  defraying  such  expenses  and  of  repaying  the 
•eys    borrowed,  said  board  is  hereby  authorized  and  empowered,  and  it 
^    l>^  its  duty  to  cause  to  be  assessed  the  entire  expense  of  the  improve- 
t    ^Lf  oresaid  upon  the  several  lota  or  parcels  of  land  fronting  or  bound- 
>^X>GQ  that  part  of  the  highway  so  improved  as  aforesaid,  and  in  the 
•^^x*  provided  by  this  article  for  making  local  assessments  for  rising 
*:x:X>enses  of  grading  and  paving  of  streets;  and  pursuant  to  the  rules 
^XXDrtionment  and  division  of  the  expense  herein  provided.    And  all 
I>Toceedings  shall  be  had  for  reviewing,  confirming,   correcting  or 
"-^lixig  such  assessment  as  are  provided  by  this  article  in  cases  of 
*^**»ent   for   like  improvement  made  under   its   provisions,   and   any 
*^™a!»ent  which  may  be  made  under  the  provisions  of  this  section,  for 
t^Ti^rposes  of  making,   reviewing,  confirming,  correcting  or  annulling 
^^•Xue,  shall  be  regarded  as  if  said  improvement  was  made  under  and 
'^'^*T;ue  of  the  provisions  of  this  article;  except  that  where  bonds  of 
"^^^i-^n  have  been  issued  and  sold  to  obtain  money  for  the  purpose  of 
'^'^n^  said   improvement,   said   assessments  shall   be   so   made   by   said 
'^■''d.  as  to  become  due  and  •  collectable  at  the  times  and  in  the  amounts 
^^i^Bsary  for  the  payment  of  said  bonds  as  they  shall  become  payable, 
?Ttticipal  and  interest.     After  the   confirmation  of  the  assessments   au- 
\\iorized  by  this  section,  and  whenever  it  shall  be  ascertained  to  the  satis- 
tftction  of  the  supervisor  that  any   payments   have  been   made  by   the 
Offners  or  persons  interested  in  any  of  the  parcels  or  lots  of  land  which 
-my  be  included  in  said  assessment-roll  by  reason  of  assessments  pre- 
viously made,  to  apply  npon  or  on  account  of  the  pavement  or  improve- 
ment aforesaid,  the  amount  of  such  payments  shall  in  each  case  be  applied 
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in  extinguishment  of  the  assessment  upon  such  lot  or  parcel  oi 
which  shall  be  made  under  this  section,  on  account  of  which  sail 
ment  shall  have  been  made,  and  the  said  supervisor  shall  make  a 
raudum  discharging  such  tots  or  parcels  of  land,  respectively,  frc 
lien  of  the  amount  so  previously  paid  as  aforesaid  upon  his  assea 
roll,  and  all  amounts  which  shall  be  assessed  pursuant  to  the  pro 
of  this  section  shall  become  liens,  and  the  property  shall  be  sol 
conveyances  given  if  the  assessments  are  not  paid  under  and  pu 
to  the  provisions  of  this  article  and  as  hereinafter  provided  and  t 
ized  in  cases  where  improvements  and  assessments  are  made  und 
provisions  of  this  article. 
Sonree.— L.  189G,  cb.  816,  |  27. 

§  486.  Petition;  notice  of  hearing. — No  new  highway  shall  be  U 
or  worked,  no  highway  or  part  of  h^hway  shall  be  paved  or  macads 
no  highway  or  part  of  highway  shall  be  lighted,  no  lateral  sewer  si 
constructed,  except  upon  the  written  petition  of  the  owners  of  real 
fronting  or  bounding  upon  either  side  of  the  proposed  highway  or 
highway  or  part  of  highway  to  be  paved,  repaved,  macadamized 
macadamized,  or  lighted,  or  along  which  a  lateral  sewer  is  to  be  const 
to  the  extent  at  least  of  one-half  of  the  entire  frontage  or  bounds  o 
sides  of  said  street,  or  part  of  street  aforesaid.  But  no  such  petitioi 
be  of  any  force  or  effect  whatsoever,  nor  shall  any  such  petition  b« 
npon  by  said  board  unless  thereon  appear  the  signatures  of  resident  c 
representing  not  less  than  one-half  of  the  frontage  owned  by  r< 
owners  residing  in  or  along  the  street  or  part  of  street  covered  or 
sented  by  such  petition.  No  main  sewer  ^all  be  construeted  exeep 
the  written  petition  of  the  owners  of  real  estate  assessed  upon  the  lat 
pleted  assessment-roll  of  the  town,  at  such  sums  as  will  aggregate  s 
one-half  of  the  assessed  valne  of  all  lands  within  the  respective  sew 
trict  as  such  value  shall  appear  from  said  assessment-roll.  But  n 
m&in  sewer  shall  be  constructed  unless  such  petition  be  signed  by  re 
of  the  town  owning  real  estate  representing  a  majority  of  that  tasal 
estate  within  such  sewer  district,  so  owned  by  such  resident  owners; 
but  a  part  of  a  parcel  of  such  real  estate  appearing  upon  the  asse* 
roll  is  situate  within  the  sewer  district,  then  the  town  board  may  det 
the  relative  value  of  that  part  thereof  within  the  sewer  district  basei 
the  valuation  of  the  entire  parcel  as  the  same  appears  upon  the  assec 
roll.  When  such  a  petition,  containing  the  required  signatures,  sha 
been  presented,  it  shall  be  the  duty  of  the  board  to  adopt  an  ord 
enter  the  same  in  the  minutes  of  their  proceedings,  reciting  in  i 
terms  the  tiling  of  such  petition,  the  improvement  proposed,  the  est 
expense  thereof,  and  specifying  the  time  and  place  when  said  boa 
meet  to  consider  the  said  petition,  and  to  hear  all  persons  intere: 
the  subject  thereof  concerning  the  same,  and  to  cause  a  copy  of  such 
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certified  by  the  town  clerk,  to  be  published  in  the  official  paper,  the  first 
publication  thereof  to  be  not  less  than  ten  nor  more  than  twenty  days  be- 
fore the  day  to  be  set  therein  for  the  hearing  as  aforesaid,  and  shall  also 
cause  five  copies  thereof  to  be  poated  conspicuously  in  different  places 
within  snch  town,  not  less  than  ten  nor  more  than  twenty  days  before  the 
day  designated  for  the  hearing  as  aforesaid.  Any  petition  provided  for 
or  required  in  this  article  in  order  to  be  of  effect  must  be  signed  by  the 
petitioners  and  acknowledged  in  the  same  manner  as  a  deed  to  be  recorded. 
Nothing  faerein  contained  shall  be  construed  as  affecting  the  completion  of 
any  sewer  system  now  under  contract  and  in  course  of  construction,  in  any 
sewer  district  heretofore  established.  (Amended  by  L.  1910,  c3i.  28ft,  and 
L.  1914,  ch.  192.) 
SouTM.— L.  189S,  ch.  816,  |  3S. 

S  487.  Hearing;  manoer  of  doing  work;  contract!. — At  the  time  and 
place  which  shall  have  been  specified  for  that  purpose  in  the  published 
notice,  the  board  shall  meet  and  shall  hear  all  persons  interested  in  the 
petition  or  in  the  sobject-matter  thereof,  and  thereupon  the  board  may 
abandon  the  proposed  improvement  or  may  decide  to  make  the  same  and 
may  direct  the  engineer  and  surveyor  to  make  definite  plans  and  speci- 
fications, a  careful  estimate  of  the  expense,  and  with  the  assistance  of  the 
attorney  of  said  board,  a  proposed  contract  for  the  execution  of  the  work, 
and  to  file  the  same  with  the  town  clerk  within  a  time  to  be  prescribed 
by  the  said  town  board,  and  thereupon  the  said  board  shall  examine  such 
definite  plans  and  specifications,  and  estimate  and  the  proposed  contract, 
and  shall  canse  the  engineer  and  surveyor  to  make  snch  modifications  and 
changes  in  the  plans  and  specifications,  estimate  and  contract  as  to  the 
board  shall  seem  expedient,  and  the  board  may  thereupon  adopt  the 
same.  If  the  estimated  expense  of  the  improvement  shall  not  exceed  three 
hundred  dollars,  then  the  board  may  adopt  such  plans  and  specifications 
and  canse  said  improvement  to  be  made  and  enter  into  a  contract  there- 
for without  giving  public  notice  thereof,  or  cause  the  same  to  be  done 
under  the  direction  of  the  enpneer  by  day  labor;  and  the  engineer  may 
purchase  all  material  which  may  be  necessary  for  that  purpose.  If  the 
estimated  expense  shall  exceed  three  hundred  dollaJ^,  upon  adopting 
the  plans  and  spedfications,  the  board  shall  invite  sealed  proposals  for 
furnishing  the  material  and  labor  necessary  and  doing  the  proposed  work, 
by  publication  of  a  notice  in  the  official  paper  and  in  any  such  other 
newspaper  as  to  the  board  may  seem  expedient,  requiring  all  persons  who 
shall  offer  to  do  said  work  to  file  a  sealed  proposal  or  offer  to  do  the  work, 
and  with  it  a  certified  check  for  a  sum  equal  to  five  per  centum  of  the 
estimated  expense  of  the  improvement,  payable  to  the  order  of  the  super- 
visor of  the  town,  or  a  bond  with  sufBciest  sureties,  to  be  approved  by 
the  supervisor  of  the  town,  conditioned  in  a  penalty  equal  to  five  per 
centum  of  the  estimated  expense  of  the  improvement,  that  it  the  work 
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is  awarded  to  the  bidder,  he  will  enter  into  the  contract  for  the  si 
and  that  he  will  execute  further  security  as  may  he  required  for 
faithful  performance  of  the  contract  in  the  event  of  the  proposal  h 
accepted  for  the  execution  of  the  work;  and  if  a  person  making  i 
proposal  fail  to  enter  into  a  contract  pursuant  to  the  requirement  of 
board,  or  to  give  the  further  security  which  may  be  prescribed  in 
notice,  within  the  time  to  be  limited  therein,  then  the  check  depositet 
aforesaid  and  the  moneys  standing  to  the  credit  of  the  same  shall  be 
feited  to  the  town,  and  the  supervisor  shall  collect  the  same  or  euf< 
the  payment  of  the  bond  by  the  obligors  therein  for  the  benefit  of 
town.  The  notices  inviting  sealed  proposals  shall  specify  a  time 
place  when  they  will  be  received  and  considered  and  they  shall  be 
ceived  and  considered  publicly  at  such  time.  There  shall  be  at  least 
and  not  more  than  twenty  days  between  the  first  publication  of 
notice  and  the  time  when  the  proposals  will  be  received  and  acted  u 
by  the  board,  and  during  that  time  the  plans  and  specifications  for 
work  shall  be  exhibited  publicly  in  the  office  of  the  town  clerk,  am 
shall  be  the  duty  of  the  town  clerk  to  attend  and  to  see  that  all  pen 
desiring  to  examine  the  same  shall  have  reasonable  opportunity  to 
so,  and  that  there  shall  be  no  discrimination  in  favor  of  any  persor 
persons  in  the  opportunity  to  make  the  proper  examination  of  said  p' 
and  specifications,  to  prepare  a  proposal  pursuant  to  the  provisions  of 
pending  notice  or  invitation  for  proposals  to  do  the  work.  The  bt 
shall  determine  who  is  the  lowest  responsible  bidder  whose  bid  and  cl 
or  bond  shall  have  been  made  and  filed  in  conformity  with  this  art 
and  with  the  notice  published  by  the  board  as  aforesaid,  and  the  i 
contract  shall  be  awarded  to  the  lowest  responsible  formal  bidder,  uni 
in  the  judgment  of  the  board,  it  shall  be  for  the  interest  of  the  towi 
reject  all  bids  and  advertise  anew;  in  that  event,  the  board  shall  proc 
accordingly. 
Bonree. — L.  189G,  ch.  SIS,  |  29. 

§  488.  AHHaments  to  be  levied  on  property  benefited. — When  the  b 
board  shall  determine  to  make  a  local  assessment,  it  shall  specify  < 
part  of  the  property  within  the  town  which  shall  be  deemed  speci 
benefited  by  the  improvement,  and  the  amount  locally  assessed  shall 
apportioned  and  assessed  upon  and  collected  from,  the  several  lots  . 
parcels  of  land  within  that  part  of  the  town  so  deemed  benefited 
aforesaid,  so  much  upon  each  as  shall  be  in  just  proportion  to  the  amo 
of  benefit  which  the  improvement  shall  confer  upon  the  same. 
Source.— L.  1S95,  ch.  816,  |  30,  as  amended  by  L.  1900,  ch.  607;  L.  1901,  ch. 

§  489.  AaMssmentB  for  wellt,  reserrolra,  water  mains,  lewen  and  in 
— The  expense  of  building  or  repairing  public  wells,  reservoirs,  gem 
water  mains,  general  sewers  or  drains,  shall  be  raised  by  assessing  u 
each  tract  or  parcel  of  land  within  the  territory  which  the  board  i 
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determine  will  be  eepeciatly  benefited   by   the  improvement  of  its  just 
proportional  part  of  euch  expense,  but  no  part  of  the  expense  of  building 
a  drain  or  sewer  shall  be  assessed  on  lands  outside  of  the  district  in  which 
it  shall  be. 
Souec— L.  1895,  cb.  816,  |  31. 

§  490.  Expenses  of  improvement — The  expense  of  an  improvement  shall 
include  the  cost  of  surveys,  estimates,  printin^f,  interest  on  moneys  bor- 
rowed, legal  expenses,  and  all  other  expenses  or  outlays  which  may  be 
occasioned  by  reason  of  the  improvement. 

Siraroe.— L.  ISSG,  ch.  SIS,  |  32,  aa  amended  by  L.  1906,  ch.  306. 

§  491.  Interest  on  unpaid  aSKBiments. — All  local  assessments,  and  all 
amounts  which  may  become  payable  by  reason  of  any  improvement  which  I 
the  said  board  shall  be  authorized  to  make  at  the  expense  of  any  lot  or 
parcel  of  land,  shall  bear  interest  at  and  after  the  rate  of  one  per  centum 
thereof  for  each  month,  or  fraction  of  a  month,  that  the  same  shall  re- 
main unpaid  after  it  becomes  due  and  payable,  which  interest  shall  be  a 
lien  upon  the  lot  or  parcel  of  land  in  addition  to  the  principal  from  the 
day  the  same  shall  become  due  prior  and  superior  to  all  other  liens, 
estates  or  intereste  therein  or  thereon,  and  if  any  assessment  or  installment 
of  any  assessment  shall  not  be  paid  within  one  year  after  the  same  be- 
comes due,  then  the  entire  assessment  shall  be  due  forthwith,  and  the 
supervisor  of  the  town  shall  proceed  to  advertise  and  sell  the  land  for 
the  same  as  hereinafter  provided. 

Bonree.— L.   1S9E,  ch.  816,   |   33. 

§  492.  Xoney  may  be  borrowed, — Whenever  the  said  board  shall  have' 
adopted  plans  and  specifications,  and  entered  into  a  contract  for  the 
execution  of  the  work;  or,  in  cases  where  the  expense  of  the  improve- 
ment shall  be  less  than  three  hundred  dollars,  and  it  shall  have  authorized 
the  town  engineer  and  surveyor  to  do  the  work,  the  said  board  may 
authorize  and  empower  the  town  supervisor  to  borrow  the  moneys  neces- 
sary for  the  making  of  the  improvement  and  defraying  the  expenses 
thereof,  upon  the  faith  and  credit  of  its  town,  and  to  execute  and  deliver 
promissory  notes,  certificates  of  indebtedness,  bonds  or  other  obligations, 
as  the  said  board  may  prescribed,  in  the  name  of  the  town  and  upon  its 
fmth  and  credit,  for  such  loans,  and  all  such  evidences  of  debt  as  may 
be  executed  and  delivered  for  any  moneys  borrowed  under  the  provi- 
sions of  this  section  shall  constitute  and  be  valid  obligations  of  the  town, 
enforceable  a^inst  and  •  collectable  from  it. 

Source.— L..  1S9&,  cb.  SIS,  |  34. 

§  463.  Bonds,  notes  and  oertifloRtes  of  indebtedness. — ^AU  such  evi- 
dences of  indebtedness  shall  be  signed  by  the  supervisor  of  the  town, 
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and  couDtersigned  by  its  town  clerk,  aod  shall  be  consecutively  numbe 
and  it  shall  be  the  duty  of  the  town  clerk  to  keep  a  correct  and  comp 
record  of  every  note,  certificate  of  indebtedness,  bond  or  other  obi 
tion  which  may  be  issued,  shoving  its  number,  amount,  date,  the  i 
of  interest,  when  the  principal  and  interest  shall  become  due,  and 
improvement  on  account  o£  which  the  same  shall  have  been  issued; 
no  such  obligation  shall  bear  interest  at  a  greater  rate  than  five 
centum  per  annum,  but  the  interest  may  be  payable  semi-annually, 
notes  may  bear  interest  at  and  after  the  rate  of  not  to  exceed  six 
centum  per  annum,  but  notes  shall  be  given  only  temporarily,  preparat 
to  issuing  certificates  of  indebtedness  or  bonds,  or  to  raise  money  ne 
sary  to  pay  interest  on  certificates  or  bonds  previously  issued,  where 
any  reason  such  interest  may  not  be  collected  in  time  for  that  purp 
But  no  note  so  given  shall  run  for  to  exceed  ninety  days,  and  no  note  si 
be  given  where  it  shall  be  possible  for  the  board,  by  the  exercise  of 
diligence,  to  provide  the  moneys  necessary  by  the  sale  of  certificates 
indebtedness  or  of  bonds. 
SoMce.— L.  1895,  ch.  816,  |  35. 

5  494.  limitation  of  time  of  payment. — Where  the  expense  of  any 
improvement  shall  not  exceed  two  thousand  dollars,  the  expense  thei 
must  be  raised  from  the  property  benefited,  and  all  indebtedness  wl 
may  be  made  on  account  thereof  satisfied  and  discharged  within  two  y< 
after  the  work  shall  have  been  ordered. 
Bouroe.— L,  1896,  ch.  816,  |  36. 

§  495.  Awesament  for  highways ;  initaUments. — ^Where  the  expe 
of  paving  or  macadamizing  a  highway  shall  exceed  two  thousand  dolli 
the  same  shall  be  divided  as  nearly  into  fifteen  equal  installments 
can  be  with  convenience  and  advantage,  and  one  installment  thereof  < 
lected  in  each  of  the  fifteen  years  next  succeeding  the  ordering  of 
work, 
SonTce.— I..  1895,  ch.  816,  t  37. 

§  496.  Other  oMcumcntB;  initallments ;  limitation  of  time  of  paymt 
— Whenever  the  cost  of  constructing  any  sewer,  drain,  water  condi 
basin  or  reservoir,  shall  exceed  two  thousand  dollars,  the  board  sh 
cause  the  expense  thereof  to  be  divided  as  nearly  into  thirty  installmei 
as  can  be  with  convenience  and  advantage,  and  one  installment  then 
collected  in  each  of  tiie  thirty  years  next  succeeding  the  ordering  of  1 
work.  The  expense  of  any  improvement  not  mentioned  in  this  or  in  1 
last  preceding  section  must  be  raised  within  five  years  after  the  w( 
shall  have  been  ordered  in  such  installments  as  to  the  board  may  seem  jii 
Senree.— L.  1895,  ch.  816,  |  3S. 

§  497.    Sale  of  bonds  or  oertiioates  of  indebtedness. — ^Each  certificate 
indebtedness  or  bond  which  shall  be  issued  under  the  authority  here 
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conferred,  whea  si^ed,  shall  be  delivered  to  the  supervisor  of  the  town, 
who  shall  thereupon  advertise  the  same  for  sale,  and  sell  the  same  to  the 
hl^est  hidder;  the  advertisement  Bhall  be  by  publication  in  at  least 
three  newspapers,  at  least  one  of  which  shall  be  published  in  the  city  of 
New  York,  and  at  least  one  in  the  adjacent  city,  and  one  in  the  official 
paper,  for  at  least  two  weeks  before  the  day  of  sale;  but  the  supervisor 
may  reject  all  bids  and  advertise  for  new  bids  if  he  deems  it  for  the 
interest  of  the  town  so  to  do.  No  such  bond  or  certificate  shall  be  sold 
for  less  than  the  par  value  thereof. 
SonrM.— L.  1S95,  cb.  S16,  |  39. 

§  498.  riapoiitioit  of  proceed!  of  bonds,  notes  or  certificates. — All 
money  to  be  derived  from  the  sale  of  certificates  of  indebtedness  or  bonds 
or  on  notes  shall  be  kept  as  a  separate  fund  by  the  supervisor,  and  all  orders 
for  the  payment  of  such  moneys  shall  be  made  by  authority  of  the  board, 
and  shall  be  signed  by  the  supervisor  and  town  clerk,  and  shall  specify 
on  the  face  thereof  the  improvement  and  fnnd  on  account  of  which  the 
same  shall  he  drawn. 

Soaroe.— L.  1896,  ch.  816,  |  40. 

Section  eited.— People  v.  Leln  (1912),  162  App.  DIt.  376,  383,  136  N.  Y.  Supp. 
99G,  affd.  <19IZ),  207  N.  Y.  667,  100  N.  E.  1132. 

§  499.  Acooimts  to  he  kept  with  each  improvement. — The  supervisor 
shall  keep  an  account  with  each  improvement,  in  which  he  shall  credit 
the  improvement  with  alt  moneys  which  he  shall  receive  on  account 
thereof,  whether  by  the  sale  of  bonds  or  certificates,  the  payment  of 
assesBments,  or  from  temporary  loans,  and  shall  charge  the  same  with 
all  payments  made  on  account  thereof.  And  he  shall  carefully  preserve 
all  coupons,  certificates,  bonds  and  notes  which  he  shall  pay,  and  present 
the  same,  with  a  transcript  of  the  account,  to  the  board  from  time  to  time, 
as  it  may  require,  and  at  least  once  in  each  year  shall  make  a  complete 
statement  and  account  with  such  board  on  account  of  every  improvement. 
Sonree.— L.  1896,  ch.  816,  {  41. 

§  500.  Bond  of  mpervigor. — The  supervisor  shall  before  receiving  any 
moneys  in  virtue  of  his  office  make  and  execute  a  bond  in  such  form,  and 
with  such  sureties,  and  in  such  penalty  as  shall  be  prescribed  and  ap- 
proved by  the  board,  which  bond  shall  be  filed  with  the  town  clerk,  and 
shall  be  conditioned  to  faithfully  account  for  all  moneys  which  shall 
come  into  his  possession  or  under  his  control  as  supervisor,  and  for  the 
futhful,  prompt  and  efficient  execution  of  his  duties,  and  the  board  may 
from  time  to  time  require  additional  bonds  from  the  supervisor. 

SaoTM.— L.  1896.  ch.  816,  |  4S. 

§  SOI.  Detailed  statement  of  expense  to  be  entered  in  minutes;  auess- 
ment-roll. — ^When  the  board  shall  have  determined  to  make  any  improve- 
ment and  entered  into  a  contract  for  the  same,  or  have  made  an  order 
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authorizing  the  board  to  make  the  same,  they  shall  cause  a  complete  state- 
ment in  detail  of  all  expenses  of  the  improvement  to  he  made  and  entered 
in  their  minutes  and  published  with  their  proceedings;  and  no  note, 
certificate  of  indebtedness  or  bond  shall  be  issued  on  account  of  such  im- 
provement for  any  greater  amount  whatsoever  than  the  actual  cost  of  the 
improvement,  as  the  same  ahall  be  specified  and  act  forth  in  the  said 
statement.  And  thereupon  the  board  may  direct  the  board  of  assessors 
to  make  an  assessment-roll  on  account  of  the  improvement.  It  shall 
thereupon  be  the  duty  of  the  board  of  assessors  to  prepare  such  roll,  which 
shall  contain  a  description  of  each  lot  or  parcel  of  land  so  that  the  same 
may  be  ascertained  and  identified  by  such  description;  the  name  of  the 
reputed  owner  thereof;  the  amount  of  benefit  of  said  improvement  which 
each  such  lot  or  parcel  of  land  shall  have  received,  expressed  in  decimals, 
and  the  amount  assessed  which  each  parcel  sboiild  pay,  the  amount  of 
the  said  assessment  which  must  be  paid  in  each  year,  under  heading  speci- 
fying the  day  and  year  when  the  same  becomes  payable.  In  case  of 
assessments  for  construction  of  general  sewers,  all  property  within  the 
sewer  district  shall  be  included  in  the  assessment.  In  other  cases  the 
town  board  shall  define  the  territory  to  be  included  by  the  board  of 
assessors  in  the  assessment-roll.  The  town  board  may  at  its  election 
make  and  prepare  any  assessment-roll  in  the  first  instance  without  at 
any  time  submitting  the  same  to  the  board  of  assessors.  {Thus  amended 
by  L.  1909,  ck.  511,  in  effect  May  27,  1909.) 
Bonroe.— L.  1S96,  cb.  816,  {  tZ,  aa  amended  by  L.  1900,  ch.  507;  L.  1906,  cb.  306. 

§  602.  Completiofl  of  roll;  objeotiona;  hearii^. — The  board  of  assessors 
shall  file  the  assessment-roll,  when  complete,  with  the  town  clerk,  and 
thereupon  it  shall  be  the  duty  of  the  town  board  to  cause  notice  to  be 
published  in  the  official  paper  that  the  said  assessment-roll  has  been 
completed,  and  that  at  a  time  and  place  to  be  specified  therein,  the  town 
board  will  meet  and  hear  and  consider  any  objection  which  may  be  made 
to  the  said  roll.  Said  notice  shall  be  published  in  the  official  paper. 
The  first  publication  thereof  shall  not  be  less  than  ten  nor  more  than 
twenty  days  before  the  time  to  be  specified  therein  for  the  bearing.  When 
the  roll  shall  have  been  prepared  by  the  town  board  in  the  first  instance  the 
same  notice  shall  be  given.  At  the  time  and  place  to  be  so  specified, 
the  town  hoard  shall  meet  and  hear  and  consider  any  objections  to  the 
assessment-roll,  and  may  change  or  amend  the  same  if  they  deem  it  neces- 
sary or  just  to  do  so,  and  may  affirm  and  adopt  the  same  as  originally 
proposed  or  as  amended  or  changed,  or  they  may  annul  the  same  and 
order  the  board  of  assessors  to  proceed  anew  and  prepare  another  roll 
or  the  town  board  may  prepare  such  new  roll;  in  either  of  which  case, 
when  completed  and  filed,  they  shall  proceed  to  give  notice  and  hear 
and  consider  objections  as  in  the  first  instance,  and  shall  possess  the  same 
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poven  aa  in  the  first  instance  to  review,  correct,  amend  and  affirm  the 
nil.    {Tkus  amended  by  L.  1909,  ch.  511,  in  effect  May  27,  1909.) 
BouM.— L.  18S5,  ch.  SIS.  I  44,  m  smanded  by  L.  1996,  ch.  306. 

f  503.     Filing  roll;  lien  of  aueument. — When  the  aaseasment-roll  shall    ^^ 
hve  been  adopted  by  the  board  the  town  clerk  shall  file  and  carefully     \f^j^ 
preserve  the  same  in  his  office,  and  shall  make  a  certified  copy  thereof  and 
deliver  the  same  to  the  supervisor,  and  the  same  shall  be  the  supervisor's 
mrrant  for  the  collection  of  the  several  installments  appearing  thereon. 
^h     installment   appearing  upon   such   assessment-roll   shall   become   a 
'iea  a.t  and  from  the  time  that  the  same  becomes  payable  upon  the  parcel 
i>^  real  estate  upon  which  the  same  shall  be  assessed,  prior  and  superior 
to  all    other  claims,  liens,  estates  or  interests  therein.     If  any  installment 
of  sai<3  assessment  shall  not  be  paid  within  one  year  after  the  same  he- 
eomea    due  and  payable,  then  all  the  installmeDts  of  the  assessment  shall 
at  once  become  due  and  payable  and  a  lien  aa  aforesaid  upon  the  said 
Pweel  of  real  estate,  and  it  shall  be  the  duty  of  the  supervisor  to  advertise 
^^  parcel  of  real  estate  for  sale. 
fcttr«e.— L.  1895,  ch.  816,  |  45. 

S    tt04.    Certiorari  to  review  deciiion. — ^Any  person  interested  who  shall 

^^^    appeared  before  the  board  and  made  his  objections  at  any  bearing 

provi<l^  for  in  this  statute,  and  who  shall  cwi^der  himself  a^rieved 

by  tile  action  of  the  board  may,  within  twenty  days  thereafter,  have  a 

*nt  of  certiorari  for  a  review  of  the  decision  or  acticm  of  the  board  from 

^  supreme  court,  pursuant  to  the  general  procedure  in  that  court.     The 

'^ouft    may  review  the  action  of  the  board,  and  if  it  decides  that  any 

"justice  or  error  has  been  committed,  may  annul  the  proceedings  and 

"**^ct   the  board  to  proceed  in  the  matter  de  novo,  or  may  specify  the 

direction  which  should  be  made  and  compel  such  correction  by  the  board ; 

*^4  the  court  may,  in  its  discretion  upon  or  after  granting  the  writ,  stay 

^^e  proceedings  of  the  board  upon  motion  of  the  petitioner  and   upon 

Bach  security  or  conditions  and  notice  to  the  board  as  may  seem  proper 

QUtil  the  final  decision  on  the  petition. 

■oaioe.— L.  1896,  cb.  S16,  (  46.  • 

§  SOS.  Faymenti  to  be  made  to  inpervisor;  aooonntii^  therefor;  super- 
nHr*!  fees;  partial  payments. — All  moneys  which  may  be  payable  to  the  ""^f^ 
town  by  reason  of  any  improvements  made  pursuant  to  the  authority  con-  18074 
ferred  under  this  article,  shall  be  paid  to  the  supervisor,  who  is  hereby 
declared  to  be  the  fiscal  officer  of  the  town.  Whenever  payment  shall  be 
mode  to  a  supervisor  on  a  local  assessment-roll,  he  shall  make  a  memo- 
randum thereof  upon  such  roll  and  at  the  expiration  of  his  term  of 
office,  and  when  his  successor  shall  have  qualified  by  filing  and  executing 
the  bond  required  by  this  article,  he  shall  account  to  the  board  c 


d  by  Google 


8944  TOWN  LAW. 

I  606.  QoTflniment  of  certain  towns.  L.  1909,  cb.  6S. 

ing  all  assessment-rolls  for  which  he  has  not  previously  fully  accoiiii.t«<i, 
and  he  shall  deliver  all  assessment-rolls  then  remaining  in  his  custody 
to  his  successor  in  office.  The  snpervisor  shall  receive  one  per  centum 
on  all  sums  which  shall  be  paid  to  him  within  thirty  days  after  the  same 
becomes  due,  and  on  all  sums  which  shall  be  paid  thereafter,  five  per 
centum  upon  the  amounts  to  be  collected  by  hi"!  from  the  persons  pay- 
ing the  same,  and  on  all  sums  which  he  shall  receive  on  sale  o£  bonds 
and  borrow  on  notes,  one  per  centum  for  receiving  and  paying  out  the 
same,  in  full  for  his  fees  and  compensation  for  making  the  sales  and 
collections.  The  supervisor  shall  publish  in  the  official  paper  for  two 
weeks  preceding  the  time  when  any  assessment  or  installment  thereof  shall 
become  due  a  notice  that  the  same  is  to  become  due,  and  specifyii^  the 
time  when  and  the  place  where  it  shall  be  payable.  The  owner  or  owners 
or  persons  interested,  or  any  of  them,  in  any  parcel  of  land  upon  which 
an  assessment  shall  be  laid,  may  discharge  the  same  from  the  lien  thereof 
at  any  time  before  the  assessment  becomes  payable  by  paying  the  amount 
thereof  to  the  supervisor.  And  the  board  n;ay,  upon  petition  of  any 
person  interested  in  any  parcel  of  land,  and  upon  good  cause  shown,  and 
when  it  shall  be  of  opinion  that  the  interests  of  the  town  will  in  no  manner 
suffer  by  dmng  so,  accept  a  partial  payment  of  the  amounts  assessed 
against  any  one  parcel  of  land  and  release  a  just  proportional  part  of 
such  parcel  of  land  from  the  lien  of  the  entire  assessment. 
Bonree.— L.  1S95,  ch.  816.  |  47. 

§  S06.  Sale  for  nonpayment  of  aiMBiments;  redemption. — The  super- 
visor shall  give  notice  of  the  sale  of  real  estate  for  unpaid  assessments 
by  publication  of  a  notice  containing  a  description  of  the  lands  to  be 
sold,  a  statement  that  the  assessment  was  made  for  a  local  improvement 
pursuant  to  the  provisions  of  this  article,  and  that  default  has  been  made 
in  the  payment  thereof,  and  specifying  the  entire  amount  of  such  assess- 
ment and  interest,  computed  to  the  day  of  sale  to  be  specified  in  the  notice, 
and  specifying  the  place  and  hour  of  sale,  in  the  official  paper  once  a  week 
for  at  least  six  weeks  before  the  day  of  sale,  and  also  by  posting  such 
notice  of  sale  in  at  least  three  public  places  in  such  town,  for  at  least  forty- 
two  days  before  the  time  specified  for  the  sale  therein.  At  such  time  and 
place,  he  shall  offer  the  property  for  sale  and  sell  the  same  to  the  highest 
bidder.  The  sale  must  be  for  cash.  He  shall  thereupon,  on  receiving  the 
amount  so  bid,  issue  to  the  bidder  a  certificate  specifying  that,  pursuant 
to  this  article,  the  assessment  was  made;  that  default  was  made  in  the 
payment  thereof,  and  that  the  notice  of  sale  was  published,  a  copy  of 
which  shall  be  set  forth  in  the  certificate;  that  at  the  time  and  place 
specified  in  the  notice  the  property  was  exposed  for  sale,  and  sold  to  the 
person  who  may  be  specified  in  the  certificate,  and  the  amount  of  the  bid, 
and  that  said  amount  has  been  paid,  and  that  at  the  expiration  of  one 
year  from  the  day  of  sale,  unless  the  property  shall  be  sooner  redeemed, 
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the  bidder,  or  his  Bssigns,  shall  be  entitled  to  a  conveyance  of  the  lands 
sold,  or  to  have  his  money  returned,  with  interest  thereon  at  and  after  the 
rate  of  one  per  centum  a  month.  Durinff  said  year,  any  person  or  persons 
interested  in  said  lands  so  sold  may  redeem  the  same  from  the  sale,  by 
paying  to  the  supervisor  the  full  amount  of  the  bid  and  interest  at  the 
rate  of  one  per  centum  per  month,  to  be  computed  from  the  day  of  sale  to 
ten  days  after  the  day  that  the  property  is  eo  redeemed.  The  supervisor 
shall  thereupon  notify,  by  mail,  the  person  to  whom  he  shall  have  de- 
livered the  certificate,  and  such  person  shall  surrender  the  certificate  to 
the  supervisor  in  exchange  for  the  amount  paid  on  the  redemption,  and 
thereupon  the  supervisor  shall  cancel  the  certificate.  If  such  lands  are 
not  redeemed  within  the  year,  the  supervisor  shall  execute  and  deliver  a 
deed  of  conveyance  to  the  holder  of  the  certificate,  and  in  exchange  for 
the  surrender  of  the  same,  in  the  name  of  the  town,  by  him  as  supervisor, 
which  conveyance  of  the  laads  shall  vest  the  title  theteto  in  fee  simple 
m  the  grantee.  Said  deed  shall  briefly  recite  that  an  assessment  was 
made  for  improvements  for  the  benefit  of  the  lauds  described  therein;  that 
such  assessment  was  not  paid  when  it  became  due;  that  thereupon  the 
notice  of  sale  prescribed  by  this  article  was  given ;  that  pursuant  thereto 
the  pnqjerty  was  sold  to  the  highest  bidder,  and  a  certificate  issued  as 
prescribed  in  this  article;  that  one  year  from  the  delivery  of  said  certifi- 
cate and  from  the  time  of  said  sale  has  elapsed,  and  that  no  person  has 
redeemed  said  lands,  and  that  pursuant  to  the  provisions  of  this  article, 
the  conveyance  is  made,  and  such  deed  shall  be  conclusive  evidence  that 
the  proceedings  were  regular  and  valid,  and  taken  in  conformity  to  law. 
Sovree^-L.  I8B6,  cb.  816,  |  48. 

§  507.  SiBpositioii  of  proceed!  of  sale. — The  supervisor  shall  apply  the 
proceeds  of  each  sale  as  follows :  He  shall  retain  for  his  own  use  there-  |^  ^^ 
from  his  fees  and  his  disbursements  for  making  the  sale,  at  the  same  rates  '^^'''* 
that  are  allowable  to  a  sheriff  for  selling  land  on  execution.  He  shall 
apply  the  remainder  of  the  proceeds  in  payment  of  the  amount  of  local 
assessments  charged  against  the  land  sold,  and  the  excess,  if  any,  in  pay- 
ment of  all  other  taxes  and  assessments  due  or  payable  from  the  land, 
or  from  the  owner  thereof,  on  account  thereof  to  the  town;  and  the  ex- 
cess, if  any  there  be,  he  shall  pay  to  the  treasurer  of  the  county,  to  be 
subject  to  the  order  of  any  court  of  record  havmg  jurisdiction  of  actions 
for  the  foreclosure  of  mortgages  on  land  situate  within  the  town,  and  such 
court  may  direct  the  distribution  of  such  surplus  by  the  same  procedure, 
and  pursuant  to  the  same  rules  and  practice,  as  if  the  said  surplus  were  a 
surplus  upon  the  sale  of  lands  in  a  foreclosure  action  in  such  court,  and 
as  if  all  the  parties  interested  were  parties  to  such  action,  and  had  been 
served  with  a  summons  in  the  action. 
Sonrcc— L.  1895,  cb.  816,  |  49. 

§  S09.    Town  ma;  acquire  land  at  such  Bales;  money  may  be  borrowed    g^ 
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therefor. — It  is  hereby  made  the  duty  of  the  supervisor  of  the  town,  for 
the  time  being,  to  attend  all  such  sales  of  real  estate,  and  if,  in  his  opinion, 
ibe  highest  sum  which  shall  be  bid  by  others  for  any  parcel  of  land  offered 
for  sale  be  not  sufficient  to  pay  the  assessment  and  interest,  and  the  expenses 
of  sale,  and  he  shall  regard  it  best  for  the  town  to  do  so,  to  purchase  the 
said  lands  and  take  a  certificate  as  such  purehaser  in  the  name  of  his  town, 
and  thereupon  the  amount  of  his  bid  shall  be  pud  from  the  town  funds, 
and  the  town  is  hereby  given  capacity  to  acquire  title  to  lands  at  such 
sales,  and  to  possess  the  same,  and  to  sell  and  convey  the  same  as  soon  as 
the  same  may  conveniently  be  done  to  the  advantage  of  the  town,  and 
for  the  purpose  of  acquiring  moneys  to  pay  the  amount  bid  at  any  such  sale, 
the  town  board  may  authorize  the  supervisor  to  borrow  moneys  upon 
faith  and  credit  of  the  town,  and  to  issue  notes,  certificates  of  indebted- 
ness, or  bonds  for  the  same,  in  such  form  as  ia  specified  in  this  article,  and 
the  proceeds  of  the  sale  of  the  real  estate  which  may  be  purchased  by  the 
town  as  aforesaid  shall  be  applied  to  the  payment  of  such  notes,  certifi- 
cates of  indebtedness  or  bonds  as  may  be  issued  for  that  purpose,  or  the 
money  necessary  therefor  may  be  raised  by  general  assessment  upon  the 
property  in  the  town,  in  the  discretion  of  the  board. 
BovToe.— K  1896,  ch.  SIS.  {  60. 

§  508.  Appointment  of  penon  to  discharge  tuperriwr't  datiei  during 
latter'i  inoapacit7.-^Providing  the  supervisor  is  absent  from  the  town,  ill, 
or  for  any  other  reason  unable  to  attend  and  discharge  any  duty  which 
may  devolve  upon  him,  the  town  board  is  hereby  authorized  and  em- 
powered to  designate  some  person  to  act  in  the  place  and  stead  of  the 
supervisor,  in  the  discharge  of  such  duty  or  duties,  during  his  illness, 
absence  or  other  disability,  and  thereupon  such  person  so  designated  shall 
have  all  the  power  and  authority  in  the  premises  of  the  supervisor  of  the 
town,  and  his  action  in  the  matter  shall  have  the  same  foree  and  e£fect 
as  if  the  supervisor  of  the  town  was  personally  present  and  acting.  The 
town  board  may,  in  its  discretion,  require  from  the  person  thus  designated 
to  act  temporarily  as  supervisor  a  bond  for  the  faithful  discharge  of  the 
duty  or  duties  delegated  to  him,  as  to  the  board  may  seem  proper. 

Sonree.— L.  1896,  ch.  816,  {  61. 

§  510.  Sengnation  of  depoiitory  of  fnnda. — The  board  shall  also  have 
power  and  is  authorized  to  designate  a  bank  or  banks  in  which  the  super- 
visor shall  deposit  all  moneys  belonging  to  the  town,  and  require  such 
banks  to  give  security  for  the  payment  of  such  moneys.  The  cashier  of 
each  of  the  said  banks  shall  report,  in  writing,  to  the  town  board  on  the 
first  day  of  each  month  the  amount  on  deposit  to  the  credit  of  the  super- 
visor at  the  close  of  the  bank  on  the  last  day  of  the  last  precedii^  month, 
which  report  shall  be  in  writing,  and  shall  be  filed  with  the  town  clerk  of 
the  town,  who  shall  bring  the  same  before  the  town  board  at  its  next 
regular  meeting  thereafter. 
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lowoe.—L.  180B,  ch.  81S,  |  52.    . 

§  511.  Comotioii  of  aiMHiiieiiti.— When  it  shall  be  ascertained  to  the 
Batisfaetion  oi  the  said  board  that  any  error,  omission  or  mistake  baa  been 
made  in  measuring  or  in  entering  the  frontage  or  bounds  of  any  lot  or 
in  the  qnantity  of  any  parcel  of  land  held  to  be  especially  benefited  by 
an  improvement,  or  in  any  other  matter  connected  with  the  mahiug  of  a 
local  assessment,  it  shall  be  lawful  for  the  said  board,  and  it  is  hereby  au- 
thorized to  correct  such  error,  omission  or  mistake.  Before  making  any 
Bach  correction,  however,  they  shall  give  to  the  owner  or  occupant  of  the 
land  against  which  an  assessment  is  to  be  made  or  increased,  notice 
personally,  or  by  mail,  specifying  a  time,  which  shall  be  at  least  five  days 
after  the  mailing  or  service  of  the  notice,  and  a  place  at  which  the  said 
board  will  meet  for  the  purpose  of  correcting  such  alleged  error,  omission 
or  mistake,  and  shall  give  to  such  person  at  such  time  and  place  an  op- 
portunity to  be  heard,  and  to  make  such  objections  to  such  change  as  he 
may  desire.  If  the  correction  of  such  error,  emission  or  mistake  shall 
affect  the  entire  assessment,  or  shall  be  sufficiently  general  so  that  the 
board  shall  believe  that  in  furtherance  of  justice  it  should  give  public 
notice  thereof,  it  shall  for  at  least  ten  days  before  correcting  such  error, 
omission  or  mistake,  publish  in  the  ofBcial  paper  a  notice  specifying  the 
alleged  error,  omission  or  mistake,  and  that  at  a  time  and  place  to  be 
specified  therein  it  will  meet  for  the  purpose  of  correcting  the  same,  and 
of  hearing  any  objections  which  may  be  made  thereto.  The  board  shall 
meet  at  the  time  and  place  to  be  so  specified,  and  after  hearing  all  objec- 
tions which  may  be  made  thereto,  if,  in  their  judgment,  the  mistake, 
ecror  or  omission  exists,  and  in  furtherance  of  justice  it  should  be  corrected, 
they  shall  cause  the  same  to  be  so  corrected. 
Bonree.— L.  18B6,  cb.  816,  |  63. 

§  513.  Xapa;  notei  of  oouTeyaaccB  to  be  made  thereon. — The  town 
board  shall  cause  maps  of  said  town  to  be  made,  showing  the  several  in 
parcels  of  land  therein  and  the  various  subdivisions  thereof,  and  the 
same  shall  be  filed  in  the  office  of  the  town  clerk.  Whenever  there  shall 
be  presented  to  the  town  clerk  a  deed  of  conveyance  of  lands  in  said  town, 
he  shall  note  the  same  upon  the  said  maps  by  placing  the  name  of  the 
grantee  therein  upon  the  map  of  the  particular  parcel  of  land  conveyed, 
and  he  shall  note  upon  every  such  deed  of  conveyance,  presented  to  him, 
the  fact  of  such  presentation,  and  he  shall  be  entitled  to  receive  therefor, 
from  the  grantee,  a  fee  of  twenty-five  cents;  such  maps  and  the  entries 
made  thereon  by  the  town  clerk  shall  be  considered  aitd  treated  as  a  part 
of  the  assessment-roUs  of  said  town,  in  ascertaining  the  description  of 
lands  assessed  upon  said  asBessment-roUs.  If  the  county  clerk  shall  record 
any  deed  of  conveyance  of  lands  in  the  town  which  shall  not  have  been 
marked  by  the  town  clerk  as  provided  by  this  section,  he  shall  forfeit  to 
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the  town  the  sum  of  ten  dollars  for  each  offense,  but  nothing  herein  con- 
tained shall  affect  the  record  of  any  unmarked  deed. 
Source. — L.  189G,  cb.  816.  |  G3-b,  added  by  L.  1906,  cb.  306,  |  6. 


ARTICLE  XXIV-A. 

(Article  added  by  U  191«.  cb.  6G3.) 

BZCEITBB  or  TAXXB  XH  CBKTAIH  T0WV8. 

Section  513.  Office  of  recelTer  of  taxee  and  aBseesments  created;  term  of  offlce; 
compensation. 

614.  Powers  and  duties  of  receiver. 

616.  Offlce  bours. 

616.  Election;   term  of  office;  salary;  bond;  oatb  of  offlce. 

617.  Warrant  for  collection  of  taxes. 

618.  Certain  offlces  abollabed. 

§  513.  Office  of  TeoeiTer  of  tazet  and  auessmenti  created;  term  of  office; 
compensation.- — There  shall  be  in  and  for  each  town  which  contains  a  village 
adjoining  a  city  of  the  first  class  situated  within  a  county  having  a  popu- 
lation of  four  hundred  thousand  or  more,  according  to  the  last  state  ena- 
meration,  except  connties  adjoining  a  city  of  over  one  million  inhabitants, 
a  receiver  of  taxes  and  assessments.  The  term  of  ofBce  of  Buch  receiver 
shall  he  four  years.  Such  office  shall  be  filled  by  the  electors  of  the  town, 
in  the  same  manner  as  other  elective  town  offices,  at  the  times  hereinafter 
provided.  The  salary  for  such  office  shall  he  fixed  by  the  town  board. 
(Added  by  L.  1916,  ck.  553.) 

§  014.  Powers  and  dntiet  of  receiver. — The  receiver  of  taxes  and  assess- 
ments shall  be  a  resident  of  such  town  and  shall  hold  no  other  public  office 
except  receiver  of  taxes  and  assessments  of  a  village  in  such  town  and 
shall  have  and  possess  and  shall  exercise  in  the  manner  and  within  the 
time  prescribed  by  law  all  the  rights,  powers,  authority  and  jurisdiction 
possessed  and  exercised  by  the  collector  of  taxes  and  the  collector  of  school 
taxes  in  said  town,  and  shall  be  subject  to  all  of  the  duties  of  such  officers. 
It  shall  be  the  duty  of  such  receiver  to  receive  and  collect  all  state,  county, 
town  and  school  taxes  and  assessments  that  may  be  levied  in  such  town, 
including  excise  moneys,  water  rates,  license  moneys,  and  all  other  moneys 
provided  by  law  to  be  paid  to  the  supervisor  or  collector  or  school  collector, 
or  to  any  other  town  officer.  All  fees  collected  by  him  upon  any  tax  or  as- 
sessment heretofore  paid  to  the  supervisor,  collector,  or  school  district  col- 
lector shall  belong  to  the  town  and  shall  be  paid  into  the  general  town  fund. 
Such  receiver  shall  enter  daily  in  a  suitable  book  or  books  the  sum  oC 
money  received  daily,  the  names  of  the  persons  from  whom  received,  and 
the  particular  tax  or  assessment,  subject  or  department  for  which  sach 
sums  were  paid,  and  the  interest,  penalty  or  fee,  if  any,  paid  thereon,  and 
such  book  or  books  shall  be  public  records  and  shall  be  open  during  office 
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hoars  to  public  inspection  to  any  taxpayer  in  such  town.  Within  twenty- 
four  hours  after  receiving  the  same,  he  shall  deposit  all  sums  of  money 
received  and  collected  by  him  in  such  bank  or  banks  as  may  be  deai(tnated 
from  time  to  time  by  the  town  board.  All  moneys  deposited  by  him  so 
belonging  to  the  town  shall  be  paid  out  and  disbursed  by  him  on  bis  check 
as  such  receiver  upon  proper  order  of  the  town  board.  {Added  hy  L. 
1916,  ck.  553.) 

§  515.  Office  houTB. — Such  receiver  shall  keep  his  office  iu  such  town, 
and  his  office  shall  be  open  each  and  every  day,  SundiQ^s  and  all  public 
holidays  excepted,  from  nine  o'clock  in  the  morning  until  four  o'clock  in 
the  afternoon.     {Added  hy  L.  1916,  ch.  553.) 

§  516.    Election ;  term  of  office;  lalary;  bondi;  oath  of  office. — The  receiver 
of  taxes  and  assesHmenta  shall  be  elected  for  a  full  term  at  the  next  biennial 
election  after  this  article  takes  eSect  and  at  the  biennial  election  in  every 
fourth  year  thereafter;  and  also  at  any  intervening  biennial  election  for 
an  unexpired  term  to  fill  a  vacancy  occurring  more  than  thirty  days  before 
such  election.     The  full  term  of  office  of  such  receiver  shall  begin,  or  a  re- 
ceiver elected  to  ffil  a  vacancy  shall  take  office,  on  the  first  day  of  January 
sQcceeding  his  election,  and  such  term  shall  end  on  the  thirty-first  day  of 
December  following  the  election  at  which  his  successor  is  required  to  be 
chosen.    The  salary  of  such  receiver  shall  be  raised  and  collected  by  tax 
f  other  town  diarges  are  raised  and  collected.     In  the  event  of  a  vacancy 
***  SQeh  office  by  death,  resignation  or  other  cause,  the  town  board  shall  fill 
4x^A9me,  at  a  regular  or  special  meeting  called  for  that  purpose,  by  an  ap- 
*^y^z»-*ment  expiring  on  the  thirty-first  day  of  December  next  succeeding 
^^^    ^Qrst  biennial  town  meeting  at  which  the  office  may  be  filled  by  election 
s»      ^Kreinbefore  provided;  but  nothing  contained  in  this  article  or  any 
otli^:^  statute  shall  authorize  an  appointment  by  the  town  board  to  fill  a 
'**s^fcaicy  in  sueh  office  before  the  first  day  of  January  following  the  biennial 
/o'^vrr^  meeting  first  occurring  after  this  article  takes  effect.     Sueh  board 
'^^•:y    at  any  regular  or  special  meeting  fix  the  amount  of  the  bond  to  be 
^^"^^ii  by  sueh  receiver,  and  sueh  bond  shall  be  subject  to  approval  as 
^*-*      *«nn  and  sufficiency  of  surety  by  said  board.    Such  bond  shall  be 
****•*- Rationed  on  the  faithful  discharge  of  the  duties  of  such  receiver  of  taxes 
*'**^     assessments  and  shall  be  filed  in  the  office  of  the  town  clerk  and,  in 
^?^^    of  default  shall  inure  to  the  benefit  of  the  town,  county  and  state. 
^^ia  receiver  after  having  been  elected  or  appointed  and  before  entering 
J**^>a  the  discharge  of  the  duties  of  his  office  shall  take  and  subscribe  and 


T^^   in  the  office  of  the  town  clerk  the  constitutional  oath  of  office,     {Added 
^    -t.  1916,  ck.  553.) 

§  517.  Warrant  for  oolleotion  of  taxes. — The  board  of  supervisors  of  the 
^^>lHty  shall  issue  its  warrant  to  such  receiver  of  taxes  and  assessments 
^'^^  the  collection  of  taxes  in  such  town  in  the  same  manner  as  warrants  are 
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ifiBued  to  GoUectora,  and  all  other  warrants  or  aathorizations  for  the  col- 
lection of  taxes,  assessments,  or  other  moneys  which,  except  for  the  pro- 
visions of  this  article,  would  be  issued  to  some  other  officer,  shall  be  issued 
to  such  receiver  of  taxes  and  assessments.     (Added  by  L.  1916,  ck.  553.) 

%  618.  Certain  offices  abolished. — The  office  of  collector  and  of  school 
district  collector  in  such  towns  are  abolished  from  and  after  the  begin- 
ning of  the  term  of  office  of  the  first  receiver  of  taxes  under  this  article, 
and  no  such  collector  shall  be  chosen  at  any  time  to  succeed  the  collector  in 
office  when  the  term  of  such  receiver  begins.  Upon  the  taking  of  office 
by  the  first  receiver  of  taxes  and  assessments  as  provided  herein,  the  col- 
lector of  the  town  and  each  school  district  collector  shall  surrender  up  and 
deliver  to  such  receiver  all  assessment-rolls,  books,  papers,  writings  and 
all  other  documents  in  his  possession  as  such  officer.  All  provisions  of 
law  applicable  to  town  collectors  or  school  district  collectors  and  not  incon- 
^tent  with  the  provisions  of  this  article  are  hereby  mside  applicable  to 
such  receiver  and  such  receiver  shall  continue  to  collect  all  fees  and  i>en- 
alties  which  such  collectors,  or  either  of  them,  would  collect  were  it  not  for 
the  provisions  of  this  article.     {Added  by  L.  1916,  ck.  553.) 


ARTICLE  XXV 


Section  620.  Time  of  meeting;  certificates  of  nomination. 

6S1.  BalloU. 

622.  CanvHSB  of  votes. 

623.  Officers  to  be  elected. 

§  520.  Time  of  meeting;  certiflcatei  of  nomination. — Town  meetings  at 
which  town  officers  shall  be  elected  in  any  county  of  the  stat«  havin^f  a 
population  of  over  four  hnndred  thousand  inhabitants  and  less  than  six  hun- 
dred thousand  inhabitants,  according  to  the  last  state  or  federal  enumera- 
tion, shall  be  held  biennially  on  the  first  Tuesday  after  the  first  Monday  in 
November  in  each  odd-numbered  year,  at  the  same  places  as  general  elec- 
tions in  such  towns  are  held.  No  person  shall  be  entitled  to  vote  at  any 
such  town  meeting  or  election  unless  he  is  registered  and  entitled  to  vote 
at  the  general  election  held  at  the  same  time  that  such  town  meeting  is 
held.  All  elective  town  officers  shall  be  elected  at  such  general  election  in 
the  same  manner  and  on  the  same  ballot  as  other  officers  who  may  be  elected 
thereat.  Certificates  of  nomination  of  candidates  for  a  town  office  in  any 
such  towns  shall  be  in  duplicate,  one  of  which  shall  be  filed  with  the  town 
clerk  of  the  town,  and  the  other  with  the  commissioner  of  elections  of  the 
county  wherein  such  town  is  located,  and  if  dominated  by  a  political 
party,  at  least  twenty  days  and  not  more  than  thirty  days  before  such 
town  meeting  and  election  is  held,  or,  if  independent  nominatiooa,  at  least 
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'  fifteen  days  and  not  more  than  thirty  days  prior  thereto.  The  ballots  pre- 
pared by  the  commissioner  of  elections  shall  include  the  names  of  all 
candidates  nominated  for  town  officers  iu  any  such  towns. 

Sonioe.— L.  1902,  ch.  10,  t  1;  as  amended  b7  L.  1906,  cb.  78,  f  1. 

Tlili  nrtlale  appllei  to  Erie  county  only. 

§  021.  Balloti. — Ballotfl  for  the  submission  of  questions  or  proposi- 
tions relatii^  to  town  affairs  shall  be  prepared  and  furnished  by  the 
officer  charged  with  the  duty  of  preparing  the  ofBcial  ballots  for  can- 
didates, as  provided  in  the  election  law.  Such  ballots  shall  be  distributed 
by  the  town  clerk  at  the  same  time  and  in  the  same  manner  as  are  other 
ballots  to  be  voted  at  a  general  election.  It  shall  be  the  duty  of  each 
town  clerk  in  any  such  county  to  file  with  the  commissioner  of  eleetioiu  a 
certified  copy  of  all  town  propositions  to  be  submitted  to  the  electors  of 
his  town  at  the  next  biennial  town  meeting  held  pursuant  to  this  article. 
An  additional  ballot  box  shall  be  provided,  marked  "box  for  town  proposi- 
tions," in  which  shall  be  deposited  the  ballots  cast  on  town  propositions 
or  questions,  except  in  election  districts  where  the  use  of  a  voting  machine 
has  been  authorized.  In  all  such  districts  it  shall  be  lawful  for  the  town 
propositions  to  be  printed  on  the  same  ballots  with  proposed  amendments 
to  the  constitution  or  other  propositions. 
BovTM.— L.  1902,  ch.  10,  I  t,  as  amended  bj  L.  1906,  <;ti.  78. 

§  022.  Canvaas  of  TOtei.! — ^At  the  close  of  the  polls  at  any  such  biennial 
town  meeting  and  election  in  any  such  town  the  inspectors  of  election 
shall  proceed  to  canvass  the  votes  for  the  candidates  for  the  several  town 
offices,  and  for  and  against  all  town  propositions  duly  submitted  to  the 
voters  of  such  town  in  the  election  districts  where  such  meeting  and 
election  was  held,  in  the  same  manner  as  the  votes  for  other  candidates 
and  propositions  cast  at  the  general  election  are  canvassed.  The  inspectors 
of  election  shall  perform  the  same  duties  with  respect  to  the  canvass  of  the 
vote  and  the  filing  of  the  returns  thereof  for  such  town  officers,  and  all 
other  matters  pertaining  to  the  determination  of  the  result  of  the  election 
as  is  now  provided  by  law,  with  respect  to  the  canvass  of  the  votes  cast  at 
a  general  election.  All  provisions  of  law  relating  to  the  canvass  of 
votes  cast  at  a  general  election  fay  the  county  board  of  canvassers,  to  the 
correction  of  clerical  errors,  the  review  of  the  determination  by  such  board 
of  canvassers,  and  all  other  matters  pertaining  to  the  canvass  of  the  votes 
cast  at  a  general  election,  shall  be  applicable  to  the  canvass  of  all  votes 
for  sach  town  officers  and  propositions.  The  secretary  of  the  board  of 
county  canvassers  of  any  such  county  shall  transmit  to  the  clerk  of  each 
town  therein  a  certified  copy  of  the  detenoination  of  the  county  board 
of  canvassers  as  to  the  election  of  each  town  ofBcer  and  proposition  voted 
for  at  the  town  meeting  and  election  held  in  such  town.  The  secretary 
of  the  board  of  county  canvassers  of  any  such  county  shall  transmit  to 
each  person  declared  by  the  board  of  canvassers  thereof  to  be  elected  to  a 
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town  ofiBce  therein,  a  certificate  of  the  determination  of  such  board.  No 
list  of  nominations  of  candidates  for  town  officers  to  be  filled  at  any  such 
biennial  town  meeting  and  election,  or  the  result  of  the  official  canvass 
of  the  vote  cast  thereat,  shall  be  required  to  be  published.  All  the  provi- 
sions of  the  election  law  not  inconsistent  with  the  provisions  of  this  article 
shall  apply  to  and  govern  town  meetings  and  elections  held  as  provided 
herein, 
aonrce.— L.  190S,  cb.  10,  |  3,  as  amended  1)7  L.  1906,  ch.  78. 

§  523.  Officers  to  be  elected. — There  shall  be  elected  at  the  town  meet- 
ing and  election  to  be  held  in  each  town  in  any  such  county  on  the  first 
Tuesday  after  the  first  Monday  of  November,  in  the  year  nineteen  hun- 
dred and  nine,  and  biennially  thereafter,  one  supervisor,  one  town  clerk, 
three  assessors,  one  collector,  one  or  two  overseers  of  the  poor  Mid  not 
more  than  five  constables  for  the  term  of  two  years  commencing  on  the 
first  day  of  January,  succeeding  their  election.  There  shall  also  be  elected 
a  town  superintendent  of  highways  unless  the  town  shall  have  adopted 
a  resolution  that  thereafter  the  town  superintendent  shall  be  appointed 
by  the  town  board  as  provided  in  section  forty-one  of  the  highway  law. 
The  town  superintendent's  term  of  office  shall  begin  on  the  Thursday  suc- 
ceeding his  election  and  be  for  a  term  of  two  years.  There  shall  also  be 
elected  at  such  town  meeting  and  election  and  biennially  thereafter,  two 
justices  of  the  peace  for  terms  of  four  years,  banning  on  the  succeeding 
first  day  of  January.  All  persons  elected  at  such  biennial  town  meeting 
to  the  office  of  justice  of  the  peace  to  fill  a  vacancy  shall  take  office  on 
the  first  day  of  January  next  succeeding  their  electiou,  and  all  persons 
appointed  by  a  town  board  or  other  competent  authority  to  fill  a  vacancy 
in  the  office  of  justice  of  the  peace  shall  serve  until  and  including  the 
thirty-first  day  of  December  following  the  next  succeeding  biennial  town 
meeting.  The  collectors  elected  at  such  town  meetings  and  elections  shall 
enter  upon  the  discharge  of  their  duties  after  their  predecessors  have 
completed  the  duties  of  their  offices,  in  respect  to  the  collection  of  taxes 
and  returns  thereof,  as  now  prescribed  by  law.  (Amended  hy  L.  1909, 
ch.  491.) 
Soutm.— -L.  190S,  cb.  10,  |  4,  as  amended  bT  I^  1906.  cb.  78,  I  4. 


ARTICLE  XXVI. 

TOWV    MEETIAQS    IH    COUITTIES    OV    BETVEEH    ONE    HtTHSSBD    JUn>    VXFTT 
THOTrumt  JUn>  Oirz  HViniKED  ASD  sixty  THOTTSAHD  HTHABITAiniS 

Section  E30.  Time  of  meetlnE:  certlflcatea  of  nomination. 

631.  Ballots. 

632.  CanTBSs  of  votes. 
G33.  OfllcerB  to  be  elected. 

634.    Accounting  bj  supervlBor. 
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S  S30.  lime  of  meetii^;  oertificate  of  nominatioii. — The  next  town 
meeting  or  election  at  which  town  officers  shall  be  elected  in  any  county  of  siiou 
the  state  having  a  popntation  of  over  one  hundred  and  fifty  thonaand  and 
less  than  one  hundred  and  sixty  thousand  inhabitants,  according  to  the 
state  enumeration  next  preceding  April  twenty-eighth,  eighteen  hundred 
and  ninety-eight,  shall  be  held  on  the  first  Tuesday  after  the  first  Monday 
in  November,  in  the  year  nineteen  hundred  and  nine,  and  biennially  there- 
after at  the  same  places  as  general  elections  in  such  towns  are  held.  No 
person  shall  be  entitled  to  vote  at  any  such  town  meeting  and  election 
onless  he  is  registered  and  entitled  to  vote  at  the  general  election  held  at 
the  same  time  that  such  town  meeting  is  held.  All  elective  town  officers 
ahall  be  elected  at  such  general  election  in  the  same  manner  and  on  the 
same  ballot  as  other  officers  who  may  be  elected  thereat.  Certificates  of 
nomination  of  candidates  tor  town  office  in  any  snch  towns  shall  be  in 
duplicate,  one  of  which  shall  be  filed  with  the  town  clerk  of  the  town,  and 
the  other  with  the  clerk  of  the  county  wherein  such  town  is  located,  and 
if  nominated  by  a  political  party,  at  least  twenty-five  days  and  not  more 
than  thirty-five  days  before  such  town  meeting  and  election  is  held,  or, 
if  independent  nominations,  at  least  twenty  days  and  not  more  than 
thirty-five  days  prior  thereto.  The  ballots  prepared  by  the  county  clerk 
shall  inclnde  the  names  of  all  candidates  nominated  for  town  offices  in 
any  such  towns.  The  eotinty  clerk  shall  apportion  to  and  charge  the 
several  towns  in  any  of  such  counties  with  their  respective  proportionate 
shares  of  the  expense  of  the  preparation  and  distribution  of  such  ballots. 
(Amended  by  L.  1909,  cA.  240,  §  79.) 

Bonroe. — L.  1898,  ch.  594,  |  1,  as  amended  by  L.  1908,  cb.  43S. 

m*  article  appllei  to  Onondaga  county  only. 

§  531.  Ballots. — Ballots  for  the  submission  of  questions  or  propositions 
relating  to  town  affairs  shall  be  prepared  and  furnished  at  the  expense 
of  the  town  by  the  clerk  thereof,  as  provided  in  the  election  law.  Snch 
ballots  shall  be  distributed  by  the  town  clerk  at  the  same  time  and  in  the 
same  manner  as  are  other  ballota  to  be  voted  at  a  general  election. 

tmna.—U  1898,  ch.  G94,  {  2. 

§  832.  Canvass  of  votes. — At  the  close  of  the  polls  at  any  such  biennial 
town  meeting  and  election  in  any  such  town  the  inspectors  of  election  shall 
proceed  to  canvass  the  votes  for  the  candidates  for  the  several  town  offices,  . 
and  for  and  against  all  town  propositions  duly  submitted  to  the  voters 
of  such  town  in  the  election  districts  where  such  meeting  and  election  was 
held,  in  the  same  manner  as  the  votes  for  other  candidates  and  proposi- 
tions cast  at  the  general  election  are  canvassed.  The  inspectors  of  elec- 
tion abaU  perform  the  same  duties  with  respect  to  the  canvass  of  the  vote 
and  the  filing  of  the  returns  thereof  for  such  town  officers,  and  all  other 
matters  pertaining  to  the  determination  of  the  result  of  the  election, 
as  is  now  provided  by  law  with  respect  to  the  canvass  and  return  of  the 
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votes  caat  for  other  officers  elected  at  the  general  election  held  at  the  time 
of  the  holding  of  such  town  meeting  and  election.  The  eoiinty  board  of 
canvassers  shall  canvass  the  votes  cast  at  any  snch  town  meeting  and 
election  for  town  officers  and  proportions  voted  upon  at  any  such  town 
meeting  and  election,  in  the  sane  manner  as  is  provided  by  law  for  the 
canvass  of  votes  cast  at  general  elections.  All  provisions  of  law  relating  to 
the  canvass  of  votes  cast  at  a  general  election  by  the  county  board  of  can- 
vassers, to  the  correction  of  clerical  errors,  the  review  of  the  determina- 
tion by  such  board  of  canvassers,  and  all  other  matters  pertaining  to  the 
canvass  of  the  votes  cast  at  a  general  election,  shall  be  applicable  to  the 
canvass  of  all  votes  for  such  town  officers  and  propositions.  The  county 
clerk  of  any  snch  county  shall  transmit  to  the  clerk  of  each  town  therein 
a  certified  copy  of  the  determination  of  the  county  board  of  canvassers 
as  to  the  election  of  each  town  officer  and  proposition  voted  for  at  the 
town  meeting  and  election  held  in  such  town.  The  county  clerk  of  any 
such  county  shall  transmit  to  each  person  declared  by  the  board  of  can- 
vassers thereof  to  be  elected  to  a  town  office  therein  a  certificate  of  the 
determination  of  snch  board.  Upon  the  receipt  by  the  town  clerk  of  a 
certified  copy  of  the  certificate  of  the  determination  of  the  county  board 
of  canvassers  hereinbefore  mentioned,  the  town  clerk  and  justices  of  the 
peace  shall  meet  and  appoint  in  writing  the  inspectors  of  election  as  re- 
quired by  law.  No  list  of  nomination  of  candidates  for  town  offices 
to  be  filled  at  any  such  biennial  town  meeting  and  election,  or  the  result 
of  the  official  canvasa  of  the  votes  cast  thereat,  shall  be  required  to  be 
published.  All  the  provisions  of  the  election  law  not  inconsistent  with 
the  provisions  of  this  article  shall  apply  to  and  govern  town  meetings 
and  elections  held  as  provided  herein. 
Bonroe. — L.  1898,  ch.  694,  f  3,  as  amended  by  L.  1900,  eh.  205. 

§  533.  Officen  to  be  elected. — There  shall  be  elected  at  the  town  meet- 
ing and  election  to  be  held  in  each  town  in  any  such  county  on  the  first 
Tuesday  after  the  first  Monday  in  November,  in  the  year  nineteen  hun- 
dred and  nine,  and  biennially  thereafter,  one  supervisor,  one  town  clerk, 
three  assessors,  one  collector,  one  or  two  overseers  of  the  poor,  not  more 
than  five  constables,  and  two  inspectors  of  election  for  each  election  dis- 
trict, all  of  whom  shall  hold  office  for  a  term  of  two  years  beginning  on 
the  first  day  of  January  next  succeeding.  There  shall  also  be  elected  a 
town  superintendent  of  highways  unless  the  town  shall  have  adopted  a 
resolution  that  thereafter  the  town  superintendent  shall  be  appointed  by 
the  town  board  as  provided  in  section  forty-one  of  the  highway  law. 
The  town  superintendent's  term  of  office  shall  begin  on  the  Thursday 
succeeding  his  election  and  be  for  a  term  of  two  years.  There  shall  also 
be  elected  at  such  town  meeting  and  election  and  biennially  thereafter, 
two  justices  of  the  peace  for  terms  of  four  years,  beginning  on  the  succeed- 
ing first  day  of  January.     Except  that  the  collector  elected  at  any  such 
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town  meeting  in  nineteen  hundred  and  eleven  and  biennially  thereafter 
shall  take  o£Bce  immediately  upon  his  election  and  qualification  as  pre- 
scribed by  law.  But  the  collector  in  any  such  town  for  the  current  term 
shall  complete  the  duties  of  his  office  in  respect  to  the  collection  of  taxes, 
and  the  pf^rment  and  return  thereof,  upon  any  warrant  received  by  him 
dnrins  hia  term  of  office,  notwithstanding  the  election  of  his  successor. 
{Amended  by  L.  1909,  ck.  240,  and  L.  1909,  cK.  491.) 

Bootm.— L.  189S,  ch.  694, 1  4,  as  amended  by  L.  190S,  ch.  432,  |  2. 

Amendment  of  1900,  application  of.    Kept  of  Atty.  Oenl.  June  30,  1909. 

§  S34.  Accounting  by  town  offioers. — ^All  town  officers  in  each  one  of 
the  towns  in  any  such  county,  who  receive  or  disburse  any  moneys  of  the 
town,  shall,  on  the  twenty-eighth  day  of  December  in  each  year,  or  on 
the  day  preceding  when  such  day  falls  on  Snnday,  account  with  the 
town  boards  of  their  respective  towns,  for  all  such  moneys  received  and 
disbursed  by  them  by  virtue  of  their  ofBce,  and  produce  all  receipts, 
□r4er8  and  vouchers  which  they  may  have  respecting  the  same,  but  no 
member  of  the  board  shall  sit  as  a  member  of  the  board  when  any  ac- 
count in  which  be  is  interested  is  being  audited  by  the  board.  The  board 
shall  make  a  statement  of  such  accounts,  and  append  thereto  a  certificate 
si^ed  by  at  least  a  majority  of  them,  showing  the  state  of  the  accounts 
of  each  officer  at  the  date  of  the  certificate,  which  statement,  certificate, 
receipts,  orders  and  vouchers  shall  each  be  filed  with  the  town  clerk  of 
the  town,  within  three  days  thereafter,  and  be  open  to  pnblie  inspection 
during  the  office  hours  of  such  town  derk.  Other  meetings  of  the  town 
board  shall  he  held  as  provided  by  this  chapter.  {Amended  hy  L.  1909, 
eh.  240.) 

Sonroe.— K  1898,  ch.  694,  |  6,  a>  amended  by  L.  1908,  ch.  43Z,  1  3. 


ARTICLE  XXVII. 

TOWir  KXETTVaS   IH   COVXTIEB    07    BETWEBIT   OKE   EtnrDEZD   AHD   THntTT 
THOTTBAJni  ASD  OHE  HITiniXED  AHD  7ZTTT  TBOIISAli;)  IHEASirASTB. 

Section  540.  Time  of  meeting;  certificates  of  nomination. 

S41.  Ballots. 

642.  Canvass  of  votes. 

543.  Offlcers  to  bo  elected, 

544.  Accounting  by  snitervlsor. 

§  540.  Time  of  meeting;  certificate*  of  nomination. — The  next  town 
meeting  or  election  at  which  town  officers  shall  be  elected  in  any  county  f^'am 
of  the  state  having  a  population  of  over  one  hundred  and  thirty  thousand  'i^<=^ 
and  less  than  one  hundred  and  fifty  thousand  inhabitants,  according  to 
the  federal  enumeration  next  preceding  February  twenty-second,  nineteen 
hundred  and  one,  shall  be  held  on  the  first  Tuesday  after  the  first  Monday 
of  November  in  the  year  nineteen  hundred  and  nine,  and  biennially  there- 
Vw»  VIII— 44 
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after  at  the  same  places  as  general  elections  in  such  towns  are  held.  No 
person  shall  be  entitled  to  vote  at  any  such  town  meeting  and  election 
unless  he  is  registered  and  entitled  to  vote  at  the  general  election  held 
at  the  same  time  that  such  town  meeting  is  held.  All  elective  town 
officers  shall  be  elected  at  such  geaeral  election  in  the  same  manner  and 
on  the  same  ballot  as  other  officers  who  may  be  elected  thereat.  Certifi- 
cates of  nomination  of  candidates  for  town  office  in  any  such  towns  shall 
be  in  duplicate,  one  of  which  shall  be  filed  with  the  town  clei^  of  the 
town,  and  the  other  with  the  clerk  of  the  county  wherein  such  town  is 
located,  and  if  nominated  by  a  political  party,  at  least  twenty  days  and 
not  more  than  thirty  days  before  such  town  meeting  and  election  is  held, 
or,  if  independent  nominations,  at  least  fifteen  days  and  not  more  than 
thirty  days  prior  thereto.  The  ballots  prepared  by  the  county  clerk  shall 
include  the  names  of  all  candidates  nominated  for  town  offices  in  any 
such  towns.  The  county  clerk  shall  apportion  to  and  charge  the  several 
towns  in  any  of  such  counties  with  their  respective  proportionate  shares 
of  the  expense  of  the  preparation  and  distribution  of  such  ballots. 

Source.— L.  1901,  ch.  34.  |  1. 

This  article  appUei  to  Oneida  county  only.  Sections  6-9  of  L.  1901  cb.  34, 
were  not  repealed. 

§  S41.  Ballot). — Ballots  for  the  submission  of  questions  or  proposi- 
tions relating  to  town  affairs  shall  be  prepared  and  furnished  at  tJie 
expense  of  the  town  by  the  clerk  thereof,  as  provided  in  the  election  law. 
Such  ballots  shall  be  distributed  by  the  town  clerk  at  the  same  time  and 
in  the  same  manner  as  are  other  ballots  to  be  voted  at  a  general  election. 
Somee.— L.  1901.  cb.  34.  i  2, 

§  642.  Canvass  of  votes. — ^At  the  close  of  the  polls  at  any  such  biennial 
town  meeting  and  election  in  any  such  town  the  inspectors  of  election  shall 
proceed  to  canvass  the  votes  for  the  candidates  for  the  several  town 
offices,  and  for  and  against  all  town  propositions  duty  submitted  to  the 
voters  of  such  town  in  the  election  districts  where  such  meeting  and 
election  was  held,  in  the  same  manner  as  the  votes  for  other  candidates 
and  propositions  cast  at  the  general  election  are  canvassed.  The  inspectors 
of  election  shall  perform  the  same  duties  with  respect  to  the  canvass  of 
the  vote  and  the  filing  of  the  returns  thereof  for  such  town  officers,  and 
all  other  matters  pertaining  to  the  determination  of  the  result  of  the  elec- 
tion as  is  now  provided  by  law  with  respect  to  the  canvass  and  return  of 
the  votes  cast  for  other  officers  elected  at  the  general  election  held  at  the 
time  of  the  holding  of  such  town  meeting  and  election.  The  county  board 
of  canvassers  shall  canvass  the  votes  cast  at  any  such  town  meeting  and 
election  for  town  officers  and  propositions  voted  upon  at  any  such  town 
meeting  and  election,  in  the  same  manner  as  is  provided  by  law  for  the 
canvass  of  the  votes  cast  at  a  general  election.  All  provisions  of  law 
relating  to  the  canvass  of  votes  cast  at  a  general  election  by  the  county 
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board  of  canvasserB,  to  the  eorrectioii  of  clerical  errors,  the  review  of  the^ 
determination  by  such  board  of  canvassers,  and  all  other  matters  per- 
taining to  the  canvass  of  the  votes  cast  at  a  general  election,  shall  ba 
applicable  to  the  canvass  of  all  votes  for  such  town  officers  and  proposi- 
tions. The  county  clerk  of  any  such  county  shall  transmit  to  the  clerk 
of  each  town  therein  a  certified  copy  of  the  determination  of  the  county 
board  of  canvassers  as  to  the  election  of  each  town  ofSeer  and  proposi- 
tion voted  for  at  the  town  meeting  and  election  held  in  such  town. 
The  county  clerk  of  any  such  county  shall  transmit  to  each  person  de- 
clared by  the  board  of  canvassers  thereof  to  be  elected  to  a  town  office 
therein  a  certificate  of  the  determination  of  such  board.  Upon  the  re- 
ceipt by  the  town  clerk  of  a  certified  copy  of  the  certificate  of  the  de- 
termination of  the  county  board  of  canvassers  hereinbefore  mentioned,, 
the  town  clerk  and  justices  of  the  peace  shall  meet  and  appoint  in  writ- 
ing the  inspectors  of  election  as  required  by  law.  No  list  of  nominations 
of  candidates  for  town  offices  to  be  filled  at  any  such  biennial  town  meet- 
ing and  election,  or  the  result  of  the  official  canvass  of  the  votes  cast 
thereat,  shall  be  required  to  be  published.  All  the  provisions  of  the  elec- 
tion law  not  inconsistent  with  the  provisions  of  this  article  shall  apply 
to  and  govern  town  meetings  and  elections  held  as  provided  therein. 
Bonr«e.--L.  1901,  ch.  34,  |  3. 

§  543.  Officers  to  be  elected. — ^There  shall  be  elected  at  the  town  meet- 
ing and  election  to  be  held  in  each  town  in  any  such  county  on  the  first  sms 
Tuesday  after  the  first  Monday  in  November  in  the  year  nineteen  hundred  '18  0: 
and  nine,  and  biennially  thereafter,  one  supervisor,  one  town  clerk,  three 
assessors,  one  collector,  one  or  two  overseers  of  the  poor,  and  not  more 
than  five  constables,  all  of'  whom  shall  hold  office  for  the  term  of  two 
years,  beginning  on  the  succeeding  first  day  of  January.  There  shall  also 
be  elected  a  town  superintendent  of  highways  unless  the  town  shall  have 
adopted  a  resolution  that  thereafter  the  town  superintendent  shall  be  ap- 
pointed by  the  town  board  as  provided  in  section  forty-one  of  the  high- 
way law.  The  town  superintendent's  term  of  office  shall  begin  on  the 
Thursday  succeeding  his  election  and  be  for  a  term  of  two  years.  There 
shall  also  be  elected  at  such  town  meeting  and  election  and  biennially 
thereafter,  two  justices  of  the  peace  for  terms  of  four  years,  beginning 
on  the  succeeding  first  day  of  January.  The  collectors  elected  at  such 
town  meetings  and  elections  shall  enter  on  the  disehai^  of  their  duties 
after  their  predecessors  shall  have  completed  the  duties  of  their  offices,  in 
respect  to  the  collection  of  tases  and  the  return  thereof,  as  now  prescribed 
by  law.     {Amended  by  L.  1909,  eft.  491.) 

Bonrce.— L.  1901.  ch.  34,  |  4. 

§  644.  Accoosting  by  ■upenrisor. — The  supervisor  in  each  one  of  the 
towns  in  any  such  cotmty  shall,  on  the  last  Tuesday  in  December  of  each 
year,  account  with  the  justices  of  the  peace  and  town  clerk  of  the  town 
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for  the  disburaement  of  all  moneys  received  hj  him.  The  town  board 
in  each  of  such  towns  shall  meet  on  the  last  Tuesday  in  December  of 
each  year  for  the  purpose  of  receiving  the  accounts  of  the  town  officers. 
The  proviMons  of  section  one  hundred  and  thirty-two,  relating  to  the 
first  meeting  of  the  town  board,  shall  apply  to  the  meetii^  so  held  in  any 
such  town  for  the  receiving  of  accounts  of  town  officers. 
Sonroc—L.  1901.  ch.  34,  |  6. 

ABTICLE  XXVin. 


Section  660.    Time  of  meetlnse;  certiflcates  of  nomlDatlon. 
SEl.    Ballots. 
662.    ConyaaB  of  Totea. 

§  650.  Time  of  meeting;  certiflcates  of  nomination. — The  town  meetings 
to  be  held  in  any  coanty  of  the  state,  having  a  population  of  more  than 
one  hundred  and  twenty  thousand  and  less  than  one  hundred  and  thirty 
thousand  inhabitants,  according  to  the  federal  enumeration  next  preced- 
ing, March  fifth,  nineteen  hundred  and  one,  on  the  Urst  Tuesday  after 
the  first  Monday  of  November  in  the  year  nineteen  hundred  and  nine,  and 
biennially  thereafter,  shall  be  held  at  the  same  time  and  place  at  which 
the  general  elections  in  such  towns  are  held.  No  person  shall  be  entitled  to 
vote  at  any  such  town  meeting  and  general  election  unless  he  is  registered 
and  entitled  to  vote  at  the  general  election  held  at  the  same  time  that 
such  town  meeting  is  held.  All  elective  town  officers  shall  be  elected  at 
such  general  election  in  the  same  manner  and  on  the  same  ballot  as  other 
officers  who  may  be  elected  thereat.  The  names  of  the  nominees  of  each 
party  or  independent  body  for  town  officers  shall  be  printed  in  said 
party's  column  or  the  column  for  independent  nominations,  after  the 
names  of  the  nominees  for  general  officers.  Certificates  of  nomination  of 
candidates  for  town  offices  in  any  such  towns  shall  be  filed  with  the  clerk 
of  the  county,  and  the  time  for  filing  any  certificate  of  nomination  shall 
be  the  same  as  is  prescribed  in  the  election  law  for  filing  other  certifi- 
cates of  nomination  with  a  county  clerfe.  The  ballots  prepared  by  the 
county  clerk  shall  include  the  names  of  all  candidates  nominated  for  town 
offices  in  any  such  towns.  If  any  town  propositions  or  questions  may  law- 
fully be  voted  upon  at  a  town  meeting  held  on  general  Section  day,  en 
additional  ballot  box  shall  be  provided  marked  "box  for  town  proposi- 
tions," in  which  shall  be  deposited  the  ballots  cast  on  town  propositions 
or  questions. 

Bonroe^I*  1901,  ch.  174,  t  1. 

Thii  article  appllei  to  RensMlaer  countr  only. 

§  651.    Ballots. — The  county  clerk  shall  provide  all  ballots  for  the  snb- 
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misuon  of  town  propositions  or  questions.  The  expense  of  printing  and 
delivering  the  official  ballots,  sample  ballots  and  cards  of  instruction,  poll 
books,  tallj>  sheets  for  inspectors  and  ballot  clerks,  and  distance  markers 
to  be  osed  at  a  general  election  in  any  such  town,  and  of  printing  the 
lists  of  nominations  therefor,  if  the  town  meeting  be  held  at  the  same 
time  therewith,  shall  be  apportioned  by  the  county  clerk  between  such 
town  and  the  county  in  the  proportion  of  the  number  of  candidates  Cor 
town  offices  on  such  ballots  re^ectively  to  the  whole  number  of  candidates 
thereon  and  the  amount  of  such  expense  so  apportioned  respectively  to 
snch  town  and  the  county  shall  be  a  chai^  thereon.  The  expense  of 
preparing  and  fumishii^  the  official  ballots  and  sample  ballots  for  the 
submission  of  town  propositions  or  questions  shall  be  a  chai^  upon  the 
town  for  which  said  ballots  are  furnished.  The  county  clerk  shall  also 
famish  inspectors'  and  ballot  clerks'  return  sheets  for  making  the  re- 
turns of  the  election  of  town  officers  and  on  the  vote  on  town  propositions 
or  questions,  and  stationery  and  supplies  which  are  usually  provided  by 
the  town  clerk  for  town  meetings  held  at  other  times  than  on  a  general 
election  day.  The  county  clerk  of  each  county  not  salaried  shall  be  paid 
by  such  county  a  reasonable  compensation  for  his  services  in  carrying 
out  the  provisions  of  this  article,  to  be  fixed  by  the  board  of  supervisoni 
of  the  county. 
aonTM.— L.  1901,  eta.  174,  I  2. 

§  652.  Canvasa  of  Totea. — At  the  close  of  the  polls  at  any  such  biennial 
town  meeting  and  election  in  any  such  town  the  inspectors  of  election 
shall  proceed  to  canvass  the  votes  for  the  candidates  for  the  several  town 
offices,  and  for  and  against  all  town  propositions  duly  submitted  to  the 
voters  of  such  town  in  the  election  districts  where  such  meeting  and  election 
was  held,  in  the  same  manner  as  the  votes  for  other  candidates  and  proposi- 
tions cast  at  the  general  election  are  canvassed.  The  inspectors  of  elec- 
tion shall  perform  the  same  duties  with  respect  to  the  canvass  of  the  vote 
and  the  filing  of  the  returns  thereof  for  such  town  officers,  and  all  other 
matters  pertaining  to  the  determination  of  the  result  of  the  election,  as 
IB  now  provided  by  law  with  respect  to  the  canvass  and  return  of  the 
votes  cast  for  other  officers  elected  at  the  general  election  held  at  the  time 
of  the  holding  of  such  town  meeting  and  election.  The  county  board 
of  canvassers  shall  canvass  the  vote  cast  at  any  sneh  town  meeting  and 
election  for  town  officers  and  propositions  voted  upon  at  any  such  town 
meeting  and  election,  in  the  same  manner  as  is  provided  by  law  for  the 
canvass  of  the  votes  cast  at  a  general  election.  All  provisions  of  law 
relating  to  the  canvass  of  votes  cast  at  a  general  election  by  the  county 
board  of  canvassers,  to  the  correction  of  clerical  errors,  the  review  of  the 
determination  by  such  board  of  canvassers,  and  all  other  matters  pertain- 
ing to  the  canvass  of  the  votes  east  at  a  general  election,  shall  be  applicable 
to  the  canvass  of  all  votes  for  such  town  officers  and  propositions.     The 
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county  clerk  of  any  such  connty  shall  transmit  to  the  clerk  of  each  town 
therein  a  certified  copy  of  the  determination  of  the  county  board  of  can- 
vassers as  to  the  election  of  each  town  ofBeer  and  proposition  voted  for 
at  the  town  meeting  and  election  held  in  such  town.  The  county  clerk  of 
any  such  county  shall  transmit  to  each  peraon  declared  by  the  board  of 
canvassers  thereof  to  be  elected  to  a  town  office  therein,  a  certificate  of  the 
determination  of  such  board.  Upon  the  receipt  by  the  town  clerk  of  a 
certified  copy  of  the  certificate  of  the  determination  of  the  county  bofird 
of  canvassers  hereinbefore  mentioned,  the  town  clerk  and  the  justices  of 
the  peace  shall  meet  and  appoint  in  writing  the  inspectors  of  election  as 
required  by  law.  No  list  of  nomination  of  candidates  for  town  offices 
to  be  filled  at  any  such  biennial  town  meeting  and  election,  or  the  result 
of  the  official  canvass  of  the  votes  east  thereat,  shall  be  required  to  be 
published.  All  the  provisions  of  the  election  law  not  inconsistent  with 
the  provisions  of  this  article  shall  apply  to  and  govern  town  meetings 
and  elections  held  as  provided  therein. 
Soufm.— L.  1901,  cb.  174,  |  3. 


ARTICLE  XXIX. 


Section  560.  Time  ot  meeting;  cerUflcatea  of  nomination. 

561.  Ballots. 

562.  Canvass  of  votee. 
663.  OfQcera  to  be  elected. 

§  660.  Time  of  meetii^;  certificate!  of  nomination. — The  next  town 
meeting  at  which  town  oflBcers  shall  be  elected  in  any  county  of  the  state 
having  a  population  of  over  seventy-one  thousand  inhabitants  and  less 
than  seventy-five  thousand  inhabitants,  according  to  the  federal  enumera- 
tion of  the  year  nineteen  hundred,  shall  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November  in  the  year  nineteen  hundred  and 
nine  and  biennially  thereafter,  at  the  same  places  as  general  elections 
in  such  towns  are  held.  No  person  shall  be  entitled  to  vote  at  any  such 
town  meeting  or  election  unless  he  is  registered  and  entitled  to  vote  at 
the  general  election  held  at  the  same  time  that  such  town  meeting  is  held. 
All  elective  town  officers  shall  be  elected  at  such  general  election  in  the 
same  manner  and  on  the  same  ballot  as  other  officers  who  may  be  elected 
thereat.  Certificates  of  nomination  of  candidates  for  a  town  office  in  any 
such  towns  shall  be  in  duplicate,  one  of  which  shall  be  filed  with  the  town 
clerk  of  the  town,  and  the  other  with  the  clerk  of  the  county  wherein  such 
town  is  located,  and  if  nominated  by  a  political  party,  at  least  twenty 
days  and  not  more  than  thirty  days  before  such  town  meeting  and  elec- 
.tion  is  held,  or,  if  independent  nominations,  at  least  fifteen  days  and  not 
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more  than  thirty  d^B  prior  thereto.  The  biJlota  prepared  by  the  county 
eleifc  shall  include  the  names  of  all  candidates  nominated  for  town  officers 
in  any  such  towns.  The  county  clerk  shall  apportion  to  and  charge  the 
several  towns  in  any  such  counties  with  their  respective  proportionate 
shares  of  the  expenses  of  the  preparation  and  distribution  of  such  ballots. 

Bovroe.— L.  1902,  ch.  239,  i  1. 

Tlili  article  applies  to  Niagara  count?  onlr. 

§  561.  Ballots. — Ballots  for  the  submission  of  questions  or  propositions 
relating  to  town  affairs  shall  be  prepared  and  furnished  at  the  expense 
of  the  town  by  the  clerk  thereof,  as  provided  in  the  election  law.  Such 
ballots  shall  be  distributed  by  the  town  clerk  at  the  same  time  and  in  the 
same  manner  as  are  other  ballots  to  he  voted  at  a  general  election.  An 
additional  ballot  bos  shall  be  provided,  marked  "box  for  town  proposi- 
tions," in  which  shall  be  deposited  the  ballots  cast  on  town  propositions 
or  questions. 
Source.— K  1902,  ch.  239,  |  2. 

§  662.  CanTati  of  TOtea. — ^At  the  close  of  the  polls  at  any  such  biennial 
town  meeting  and  election  in  any  snch  town  the  inspectors  of  election 
tiiall  proceed  to  canvass  the  votes  for  the  candidates  for  the  several  town 
offices,  and  for  and  against  all  town  propositions  duly  submitted  to  the 
voters  of  such  town  in  the  election  districts  where  sueh  meeting  and  elec- 
tion was  held,  in  the  same  manner  as  the  votes  for  other  candidates  and 
propositions  cast  at  the  general  election  are  canvassed.  The  inspectors  of 
election  shall  perform  the  same  duties  with  respect  to  the  canvass  of  the 
vote  and  the  filing  of  the  returns  thereof  for  such  town  offieera,  and  all 
other  matters  pertaining  to  the  determination  of  the  result  of  the  election 
as  is  now  provided  by  law,  with  respect  to  the  canvass  of  the  votes  cast 
at  a  general  election.  All  provisions  of  law  relating  to  the  canvass  of 
votes  cast  at  a  general  election  by  the  county  board  of  canvassers,  to  the 
correction  of  clerical  errors,  the  review  of  the  determination  by  such  board 
of  canvassers,  and  all  other  matters  pertaining  to  the  canvass  of  the  votes 
cast  at  a  general  election,  shall  be  applicable  to  the  canvass  of  all  votes  for 
such  town  officers  and  propositions.  The  county  clerk  of  any  such  county 
shall  transmit  to  the  clerk  of  each  town  therein  a  certified  copy  of  the 
determination  of  the  county  board  of  canvassers  as  to  the  election  of  each 
town  officer  and  proposition  voted  for  at  the  town  meeting  and  election 
held  in  such  town.  The  county  clerk  of  any  such  county  shall  transmit  to 
each  person  declared  by  the  board  of  canvassers  thereof  to  be  elected  to 
a  town  office  therein,  a  certificate  of  the  determination  of  such  hoard. 
No  list  of  nominations  of  candidates  for  town  offices  to  be  filled  at  any 
such  biennial  town'  meeting  and  election,  or  the  result  of  the  official 
canvass  of  the  vote  east  thereat,  shall  be  required  to  be  published.  All 
the  provisions  of  the  election  law  not  inconsistent  with  the  provisions  of 


Digili 


;d  by  Google 


8962  TOWN  LAW. 

II  663,670.  Town  meetings;  Herkimer  county.  L.  1909,  ch.  €3. 

this  article  shall  appl?  to  and  govern  town  meetings  and  elections  held  as 
provided  herein. 
Bonrae.— L.  1902,  ch.  239,  |  3. 

§  663.  Officers  to  be  elected. — ^There  shall  be  elected  at  the  town  meet- 
ing and  election  to  be  held  in  each  town  in  any  such  county  on  the  first 
Tuesday  after  the  first  Monday  of  November,  in  the  year  nineteen  hundred 
and  nine,  and  biennially  thereafter,  one  supervisor,  one  town  clerk,  three 
assessors,  one  collector,  one  or  two  overseers  of  the  poor,  and  not  more 
than  five  constables,  for  the  term  of  two  years  commencing  on  the  first 
day  of  January,  succeeding  their  election.  There  shall  also  be  elected  a 
town  superintendent  of  highways  unless  the  town  shall  have  adopted  a 
resolution  that  thereafter  the  town  superintendent  shall  be  appointed  by 
the  town  board  as  provided  in  section  forty-one  of  the  highway  law.  The 
town  superintendent 's  term  of  office  sball  begin  on  the  Thursday  succeed- 
ing his  election  and  be  for  a  term  of  two  years.  There  shall  also  be 
elected  at  such  town  meeting  and  election  and  biennially  thereafter,  two 
justices  of  the  peace  for  terms  of  four  years,  beginning  on  the  succeeding 
first  day  of  January.  The  collectors  elected  at  such  town  meetings  and 
elections  shall  enter  upon  the  discharge  of  their  duties  after  their  prede- 
cessors have  completed  the  duties  of  their  offices,  in  respect  to  the  collection 
of  taxes  and  returns  thereof,  as  now  prescribed  by  law.  {Amended  6y 
L.  1909,  ch.  491.) 

Sonroe.— L.  1902,  ch.  239,  |  4. 


ARTICLE  XXX. 


Section  570.  Time  of  meeting;  certificates  of  nomination. 

671.  Ballots. 

572.  CanTasB  of  votes. 

673.  Officers  to  be  elected. 

674.  Voting  macblnes. 

§  570.  Time  of  meetii^;;  oertifloatet  of  nomination. — The  next  town 
meeting  at  which  town  officers  shall  be  elected  in  any  county  of  the  state 
having  a  population  of  over  fifty  thousand  inhabitants  and  less  than  fifty- 
four  thousand  inhabitants,  according  to  the  federal  enumeration  of  the 
year  nineteen  hundred,  shall  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  November  in  the  year  nineteen  hundred  and  nine  and  bien- 
nially thereafter,  at  the  same  places  as  general  elections  in  such  towns  are 
held.  No  person  shall  be  entitled  to  vote  at  any  such  town  meeting  or 
election  unless  he  is  registered  and  entitled  to  vote  at  the  general  election 
held  at  the  same  time  that  such  town  meeting  is  held.  All  elective  town 
officers  shall  be  elected  at  such  general  election  in  the  same  manner  as  other 
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officers  who  may  be  elected  thereat.  Certificates  of  nomination  of  candi- 
dates for  a  town  ofBce  in  any  such  towns  shall  be  filed  with  the  town  clerk 
of  the  town,  and  the  board  of  elections  of  the  county,  and  if  nominated  by 
a  political  party,  at  least  twenty  days  and  not  more  than  thirty  days  before 
such  town  meeting  and  election  is  held,  or,  if  independent  nominations,  at 
least  fifteen  days  and  not  more  than  thirty  days  prior  thereto.  The  names 
of  candidates  for  town  office  shall  be  printed  on  the  same  ballot  as  the 
names  of  candidates  for  other  ofRces  voted  for  in  such  towns  at  such  gen- 
eral election.     (Amended  by  L.  1915,  ch.  433.) 

Sooroe.— L.  1903,  cb.  266,  |  1,  bB  amended  by  L.  190S,  ch.  260;  L.  1906,  ch.  166. 

This  utiole  appllH  to  Herkimer  county  only. 

§  671.  Ballot!.— Ballots  for  the  submission  of  questions  or  propositions 
relating  to  town  affairs  shall  be  prepared  and  furnished  at  the  expense  of 
the  town  by  the  clerk  thereof,  as  provided  in  the  election  law.  Such 
ballots  shall  be  distribnted  by  the  town  clerk  at  the  same  time  and  in  the 
same  manner  as  are  other  ballots  to  be  voted  at  a  general  election.  An 
additional  ballot  box  shall  be  provided,  marked  "box  for  town  proposi- 
tions," in  which  shall  be  deposited  the  ballots  cast  on  town  propositions 
or  questions. 
Bonnie.— L.  1903,  cb.  266,  |  2. 

§  S72.  Canvau  of  votei. — At  tiie  close  of  the  polls  at  any  such  biennial 
town  meeting  and  election  in  any  such  town  the  inspectors  of  election 
shall  proceed  to  canvass  the  votes  for  the  candidates  for  the  several  town 
offices,  and  for  and  against  all  town  propositions  duly  submitted  to  the 
voters  of  such  town  in  the  election  districts  where  such  meeting  and  elec- 
tion was  held,  in  the  same  manner  as  the  votes  for  other  candidates  and 
propositions  cast  at  the  general  election  are  canvassed.  The  inspectors  of 
elections  in  each  election  district  shall  make  a  full  and  true  statement  of  the 
whole  dumber  of  votes  cast  for  and  against  each  candidate  for  a  town 
office  and  for  and  against  each  town  proposition  voted  upon  at  such  town 
meeting.  Such  statement  shall  be  in  the  same  form  as  statements  by  such 
inspectors  of  other  votes  east  at  general  elections,  and  shall  be  signed  by 
the  inspectors  and  delivered  by  one  of  their  number,  selected  by  them 
,  for  that  purpose,  to  the  town  clerk  and  justices  of  the  peace  of  the  town, 
who  shall  convene  and  receive  the  same  on  Thursday  next  followii^ 
such  town  meeting  at  ten  o'clock  in  the  forenoon.  Such  justices  and 
town  clerk  shall  at  such  time  recanvass  such  votes  from  the  statements  of 
the  inspectors  of  the  several  election  districts  so  delivered  to  them,  and 
read  and  enter  the  results  in  the  same  manner  as  required  of  them  by 
secti<m  sixty-four.  No  list  of  nominations  of  candidates  for  town  offices  to 
be  filled  at  any  such  biennial  town  meeting  and  election,  or  the  result  of 
the  official  canvass  of  the  vote  cast  thereat,  shall  be  required  to  be  published. 
All  the  provisions  of  the  election  law  not  inconsistent  with  the  provisions  of 


Digitized 


bjGoogle 


8964  TOWN  LAW. 

ii  &T3,5T4,680.    Town  meetings;  Rockland,  Orange  and  Bulllran.      L.  i>09,ch.63. 

this  article  shall  apply  to  and  govern  town  meetings  and  elections  held  as 
provided  herein. 
Sonroe. — L.  1903,  ch.  266,  |  3,  as  amended  br  L.  1906,  eh.  260. 

§  573.  Offloen  to  be  elected. — There  shall  be  elected  at  the  town  meet- 
ing and  election  to  he  held  in  each  town  in  any  such  comity  on  the  first 
Tuesday  after  the  first  Monday  of  November,  in  each  odd-numbered  year, 
one  supervisor,  one  town  clerk,  three  assessors,  one  collector,  one  or  two 
overseers  of  the  poor  and  not  more  than  five  constables.  The  persons  first 
elected  to  the  various  offices  above  mentioned  shall  enter  upon  the  dis- 
chai^e  of  their  duties  on  the  fourth  day  of  March,  nineteen  hundred  and 
eight,  and  serve  until  and  including  March  third,  nineteen  hundred  and 
ten.  Their  successors  shall  be  elected  at  the  biennial  election  and  town 
meeting  held  in  nineteen  hundred  and  nine  and  biennially  thereafter,  for 
the  term  of  two  years  commencing  on  the  fourth  day  of  March  succeeding 
their  election.  There  shall  also  be  elected  a  town  superintendent  of  high- 
ways unless  the  town  shall  have  adopted  a  resolution  that  thereafter  the 
town  superintendent  shall  be  appointed  by  the  town  board  as  provided 
in  section  forty-one  of  the  highway  law.  The  town  superintendent's  term 
of  office  shall  begin  on  the  Thursday  succeeding  his  election  and  be  for  a 
term  of  two  years.  There  shall  also  be  elected  at  such  town  meeting  and 
election  and  biennially  thereafter,  two  justieea  of  the  peace  for  terms 
of  four  years,  beginning  on  the  succeeding  first  day  of  January. 
(Amended  by  L.  1909,  ch.  491.) 

Bonroe. — L.  1903,  ch.  266,  |  4,  as  amended  hy  L.  190E,  ch.  260;  L.  1906,  ch.  1S6, 
f  2. 

§  574.    Voting  maohinei. — Nothing  herein  contained  shall  prevent  the 
use  of  voting  machines  as  provided  for  by  the  election  law. 
Sovree.— L.  1903,  ch.  266,  t  7,  as  added  by  L.  1904,  cb.  574. 


ARTICLE  XXXI. 
TowiT  HXZTmas  nr  cottittiss  of  boczlaitd,  o&abox  akd  bullctas. 

Section  680.  Time  of  meeting. 

6S1.  Place  of  meeting;  ballots;  certlflcates  or  nomination. 

5S2.  Canvass  of  votes.  • 

683.  Offlcers  to  be  elected. 

684.  Justices  of  the  peace,  assessors  and -town  superintendents  ot  hlghwaTs. 
586.  Accounting  by  supervisor. 

686.    Compensation  of  certain  town  oBlcere. 

§  580.  Time  of  meeting. — The  town  meetings  and  elections  of  the 
towns  in  the  counties  of  Rockland,  Orange  and  Sullivan  shall  he  held  on 
the  first  Tuesday  after  the  first  Monday  in  November  in  the  year  nineteen 
hundred  and  nine  and  biennially  thereafter  at  the  same  places  as  general 
elections  in  such  towns  are  held.    Such  town  meetings  and  elections  shall 
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be' open  for  the  purpose  of  voting  for  the  same  len^h  of  time  as  the  polls 
are  kept  open  upon  election  d^  for  the  purpose  of  voting  for  candidates 
to  be  elected  at  such  general  election.  No  person  shall  be  entitled  to 
vote- at  any  such  town  meeting  unless  he  is  registered  and  entitled  to  vote 
St  8  general  election. 
tmmt. — L.  1897,  eta.  439,  t  1,  aa  amended  1>r  I^  1898,  eta.  497. 

§  681.  Haoe  of  meeting;  balloti;  oertifloatea  of  nomination. — The  town 
meetings  and  elections  in  such  towns  shsU  hereafter  be  held  in  the  several 
election  districts,  to  be  conducted  by  the  inspectors  of  election  thereof. 
All  elective  town  officers  shall  be  elected  and  voted  for  at  such  general 
election  in  the  same  manner  and  on  the  same  ballot  as  other  ofReers  who 
may  be  elected  and  voted  for  thereat.  The  provisions  of  the  election  law 
relating  to  the  places  and  times  of  filing  certificates  of  nominations,  the 
declination  of  nominations,  the  furnishing  of  ballots,  ballot  boxes  and 
stationery,  and  the  submission  of  town  propositions  are  applicable  in  all 
respects  to  town  meetings  held  in  the  towns  in  such  counties  under  this 
article;  and  all  the  other  provisions  of  the  election  law  which  apply  when 
town  meetings  or  elections  are  held  at  different  times  than  general  elec- 
tions, are  applicable  to  the  holding  of  town  meetings  in  such  counties, 
unless  otherwise  contained  in  this  article  or  inconsistent  with  its  provi- 
sions. 

Soutee.— U  1897,  eta.  439,  |  2,  as  amended  br  U  1898,  eta.  497;  L.  1904,  eta.  129. 

§  682.  Canvass  of  vot«. — At  the  close  of  the  polls  at  any  biennial  town 
meeting  and  election  in  such  towns,  the  inspectors  shall  proceed  to  can- 
vass the  votes  for  the  candidates  for  the  several  town  offices  and  for  and 
against  all  town  propositions  duly  submitted  to  the  voters  of  such  town 
in  the  election  districts  where  such  meeting  was  held,  in  the  same  manner 
es  the  votes  for  other  candidates  and  propositions  cast  at  the  general 
election  are  canvassed.  They  shall  make  a  full  and  true  statement  of  the 
whole  number  of  votes  cast  for  each  of  the  town  officers  balloted  for,  and 
of  the  whole  number  of  votes  for  and  against  every  question  or  proposi- 
tion voted  upon  at  such  town  meeting.  Such  statement  shall  be  in  the 
same  form  as  statements  made  by  such  inspectors  of  the  votes  cast  for 
the  other  candidates  voted  for  at  such  election,  and  shall  be  signed  by  the 
■  inspectors  and  delivered  by  one  of  their  number,  selected  by  them  for  that 
purpose,  to  the  justices  of  the  peace  and  town  clerk  of  the  town,  who  shall 
convene  and  receive  the  same  at  the  office  of  the  town  clerk  on  the  second 
day  next  following  the  town  meeting  at  ten  o'clock  in  the  forenoon. 
Such  justices  and  clerk  shall  immediately  recanvass  such  votes  upon  the 
statements  so  made  and  delivered  by  the  inspectors  of  the  several  elec- 
tion districts.  The  town  clerk  shall  enter  in  his  record  a  statement  of 
the  number  of  votes  cast  for  each  candidate,  and  for  and  against  all  town 
propositions  duly  submitted  to  the  voters  of  such  town  in  the  several 
districts  in  his  town,  and  declare  in  such  record  the  propositions  shown 
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to  be  adopted,  and  the  officers  bIiowh  to  be  elected  by  such  statement,'  or 
appointed  as  herein  prescribed.  Snch  record  shall  be  d^ed  by  him  and 
the  justices  acting  as  such  Ganvassers.  Inspectors  of  election  in  towns 
in  the  counties  of  Rockland,  Orange  and  Sullivan  shall  be  appointed  by 
the  town  boards  of  such  towns  as  provided  in  the  election  law.  The  provi- 
sions of  the  election  law  relating  to  inspectors  of  election  shall  apply  to 
inspectors  of  elections  in  such  towns  notwithstanding  the  provisions  of 
this  article  which  are  inconsistent  therewith.  All  inspectors  of  election 
of  sneh  towns  in  office  when  this  article  takes  effect  shall  bold  office  and 
continue  to  serve  as  such  until  the  expiration  of  the  terms  for  which  they 
were  elected  or  appointed. 

Source. — L.  IS8T,  ch.  439,  |  3,  aB  amended  by  L.  189S,  cb.  497;  L..  1904,  cb.  129. 

Kandamai  It  no  lonKK  avaUable  to  a  oandtdatc  In  a  qneitlon  IilvoItIvk  the  title 
of  a  pnblio  offloe  where  there  1*  a  de  faoto  iaoitmbent. — So  where  relator  procnred 
an  order  to  show  cauee  wbr  the  canvan  at  a  town  election  tor  town  aiiperis- 
tendent  ot  highways  should  not  exclude  the  votes  cast  in  certain  election  dis- 
tricts of  the  town,  situated  within  the  limits  of  incorporated  villages,  and  bta 
motion  WOE  dented,  and  Immediately  thereafter  the  canvaasera  convened  and  com- 
pleted their  canvasH  and  Issued  a  certificate  ot  election  to  the  peraon  recdvlng 
according  to  their  canvaas,  the  highest  number  of  votes  cast,  mandamus  !■  not 
available  to  blm  It  he  delay  anniment  until  the  person  to  whom  the  cwtUlcata 
of  election  was  issued  becomee  a  de  fticto  incumbent.  People  ex  rel.  Beverfordan 
V.  Bauer  (1910),  137  App.  Div.  67,  122  N.  Y.  Supp.  61. 

§  S83.  Officers  to  be  elected. — ^At  the  town  meetings  to  be  held  in  such 
towns  at  the  time  of  the  general  election  in  the  year  nineteen  hundred 
and  nine,  there  shall  be  elected  one  supervisor,  one  town  clerk,  one  col- 
lector, one  or  two  overseers  of  the  poor,  and  not  more  than  five  constables 
for  terms  of  two  years  each,  beginning  on  the  sueceeding  first  day  of 
January.  At  the  biennial  town  meetings  to  be  thereafter  held  in  snch 
towns  in  the  odd  numbered  years,  all  of  such  officers  shall  be  elected  and 
shall  hold  office  for  the  terms  of  two  years  beginning  on  the  first  day 
of  January  succeedii^  their  election.  There  shall  also  be  elected  a  town 
superintendent  of  highways  unless  the  town  shall  have  adopted  a  resolu- 
tion that  thereafter  the  town  superintendent  shall  be  appointed  by  the 
town  board  as  provided  in  section  forty-one  of  the  highway  law.  The 
town  superintendent's  term  of  office  shall  begin  on  the  Thursday  succeed- 
ing his  election  and  be  for  a  term  of  two  years.  The  collectors  elected 
at  such  town  meetings  shall  enter  on  the  discharge  of  their  duties  after 
their  predecessors  shall  have  completed  the  duties  of  their  offices  in  re- 
spect to  the  collection  of  taxes  and  the  return  thereof  as  now  prescribed 
by  law.     (Amended  by  L.  1909,  ck.  491.) 

Sonroe. — L.  1897,  cb.  489,  |  4,  aa  amended  by  I<.  1898,  ch.  497. 

§  ((84.  Jniticet  of  the  peaoe,  asseuors  and  tovn  raperintendenta  of  by- 
ways.— At  the  town  meetings  to  be  held  in  such  towns  at  the  time  of 
the  general  election  in  the  year  nineteen  hundred  and  nine  two  justices 
of  the  peace  shall  be  elected  for  terms  of  four  years,  b^inning  on  the 
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sacceedin^  first  day  of  January,  and  at  each  biennial  town  meeting 
thereafter  there  shall  be  eleeted  two  justices  of  the  peace  for  a  like  term, 
b^inning  on  the  succeeding  first  day  -of  January.  At  the  town  meeting 
to  be  held  at  the  time  of  the  general  election  in  the  year  nineteen  hundred 
and  nine  and  biennially  thereafter,  three  assessorg  shall  be  eleeted  for 
terms  of  two  years,  beginning  on  the  succeeding  first  day  of  January. 
{Amended  ly  L.  1909,  ck.  491.) 
Sonree.— L.  18BT,  di.  439,  |  6,  as  amended  by  U  189S,  ch.  497. 

§  68S.  Acconntiiig  by  inperivwr. — The  supervisor  in  each  of  such 
towns  shall,  on  the  last  Tuesday  of  December  in  each  year,  account  with 
the  justices  of  the  peace  and  town  clerk  of  the  town  for  the  disbursements 
of  all  moneys  received  by  him.  The  town  board  in  each  of  such  towns 
shall  meet  on  the  last  Tuesday  of  December  in  each  year  for  the  purpose 
of  receiving  the  accounts  of  town  ofiScers.  The  provisions  of  section  one 
hundred  and  thirty-two  relating  to  the  first  meetiug  of  the  town  board 
shall  apply  to  the  meeting  so  held  in  such  towns  for  the  receiving  of  ac- 
counts of  town  officers. 
Sovroe.— L.  1897,  ch.  <3S.  f  fl.  as  added  by  L.  1898.  ch.  4BT. 

§  686.  Compensation  of'  certain  town  offloen^ — Each  member  of  the 
town  board  and  of  the  board  of  health  in  each  of  the  towns  in  the  counties 
of  Orange  and  Boebland  shall  receive  three  dollars  for  each  day's  attend- 
ance at  the  meetings  of  such  hoards,  and  in  addition  thereto  mileage  at  the 
rate  of  ten  cents  per  mile  going  and  returning  from  his  place  of  residence 
to  the  place  where  such  meeting  is  held.     (Added  by  L.  1911,  ch.  230.) 


ARTICLE  XXXI-A. 

(Article  added  hj  h.  1917.  ch.  126,  In  effect  Apr.  2,  1917.) 

TOWir  XSBTIHIH  IH  THE  COtHHrT  OT  HABftAQ. 

Section  688.    Time  of  meetlnKs;  special  provision  as  to  certain  officers  heretofore 
and  hereafter  elected. 

§  S88.  Time  of  meetingi;  ipeeial  provuion  as  to  certain  officers  hereto- 
fore and  hereaftw  elected. — After  the  third  day  of  April,  nineteen  hun-  \ 
dred  and  seventeen,  the  next  biennial  town  meetings  and  elections  of 
town  officers  in  the  towns  of  the  county  of  Nassau  shall  be  held  on  the 
first  Tuesday  after  the  first  Monday  in  November  in  the  year  nineteen 
hundred  and  nineteen.  Thereafter  such  town  meetings  and  elections  shall 
be  held  on  that  day  in  every  odd-numbered  year.  The  terms  of  all  officers 
elected  at  any  such  town  meeting  shall  begin  on  the  first  day  of  January 
following  their  election,  except  the  term  of  the  town  superintendent  of 
highways,  which  shall  begin  on  the  first  Thursday  following  such  election, 
or  as  soon  thereafter  as  he  shall  have  been  officially  notified  of  his  election 
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and  shall  have  qualified ;  and  except  that  the  term  of  a  receiver  shail  b^in 
at  the  expiration  of  the  term  of  the  receiver  in  ofSce  at  the  time  of  the  town 
meeting.  Except  as  otherwise  provided  in  this  section,  officers  to  be 
chosen  at  any  such  town  meeting  shall  be  elected  for  the  terms  now  or 
hereafter  prescribed  by  law,  such  terms  to  begin  as  above  provided. 
The  terms  of  ofiSce  of  the  supervisors,  town  clerks,  constables  and  over- 
seers of  the  poor  to  be  elected  at  the  town  meetings  to  be  held  in  the 
towns  of  such  county  on  the  third  day  of  April,  nineteen  hundred  and 
seventeen,  shall  expire  on  the  thirty-first  day  of  December,  nineteen  hun- 
dred and  nineteen,  and  tiie  terms  of  office  of  the  town  superintendents  of 
highways,  to  be  elected  at  such  town  meetings,  shall  expire  at  the  time 
of  the  election  and  qualification  of  their  successors  to  be  elected  at  the 
biennial  town  meetings  to  be  held  under  the  provisions  of  this  section  in 
the  year  nineteen  hundred  and  twenty-one.  The  terms  of  office  of  re- 
ceivers heretofore  elected  in  such  towns  shall  not  be  affected  by  this  act, 
and  their  successors,  to  take  office  December  first,  nineteen  hundred  and 
eighteen,  shall  be  chosen  at  the  town  meetings  to  be  held  on  the  third  day  of 
April,  nineteen  hundred  and  seventeen ;  thereafter  receivers  shall  be  elected 
at  biennial  town  meetings  to  succeed  those  whose  terms  expire  before 
the  next  biennial  town  meetings.  The  terms  of  office  of  town  treasurers 
and  assessors  elected  for  four  years  at  the  biennial  town  meetings  in  the 
month  of  April,  nineteen  hundred  and  fifteen,  and  of  tmsteea  of  burial 
grounds  heretofore  elected  for  terms  expiring  in  the  month  of  April, 
nineteen  hundred  and  nineteen,  shall  not  be  effected  by  this  section,  but 
any  vacancy  occuring  in  any  snch  office  by  expiration  of  term  before  the 
town  meetings  to  be  held  under  this  section  in  the  year  ninteen  hundred 
and  nineteen  shall  be  filled  by  the  town  board  of  the  town  in  which  t^c 
vacancy  occurs  by  an  appointment  to  expire  on  the  thirty-first  day  of 
December  of  that  year.  Of  the  two  assessors  to  be  elected  in  each  town 
at  the  town  meetings  to  be  held  on  the  third  day  of  April,  nineteen  hun- 
dred and  seventeen,  one  shall  be  elected  for  a  term  expiring  December 
thirty-first,  nineteen  hundred  and  nineteen,  and  one  for  a  term  expiring 
December  thirty-fiist,  nineteen  hundred  and  twenty-one.  If  election  no- 
tices, certificates  and  lists  of  nomination  and  ballots,  or  either  of  them, 
prepared  before  this  section  takes  effect,  shall  have  described  such  offices 
of  assessor  as  one  for  a  term  of  two  years  and  one  for  a  term  of  four 
years,  or  one  for  a  short  term  and  one  for  a  long  term,  such  description 
shall  not  invalidate  the  election  or  any  matter  preliminary  thereto;  and 
such  description  shall  be  deemed  to  mean,  respectively,  one  such  office 
for  a  term  expiring  December  thirty-first,  nineteen  hundred  and  nine- 
teen, and  one  for  a  term  expiring  December  thirty-first,  nineteen  hundred 
and  twenty-one. 

Of  the  two  trustees  of  burial  grounds  to  be  chosen  in  any  town  of  such 
county  at  the  town  meeting  to  be  held  on  the  third  day  of  April,  nine- 
te«i  hundred  and  seventeen,  one  shall  be  elected  for  a  t«rm  to  begin 
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when  the  officer  elected  shall  have  qualified  after  such  meetiog  and  to 
expire  December  thirty-first,  nineteen  hundred  and  nineteen,  and  the 
other  for  a  term  to  begin  when  the  officer  elected  shall  have  qualified  fol- 
lowii^  the  first  Tuesday  after  the  first  Monday  in  April,  nineteen  hun- 
dred and  eighteen,  and  to  expire  on  the  thirty-first  day  of  December,  nine- 
teen hundred  and  twenty-one ;  and  nothing  herein  contained  shall  abridge 
the  term  of  office  of  the  trustees  of  burial  grounds  heretofore  elected  in  any 
such  town  for  a  term  expiring  in  April,  nineteen  hundred  and  eighteen. 
At  each  biennial  town  meeting  and  election  to  be  held  pursuant  to  this 
section  during  and  after  the  year  nineteen  hundred  and  nineteen,  two 
such  trustees  shall  be  elected,  one  for  a  term  of  two  years  and  one  for  a 
t£rm  of  four  years,  to  succeed  those  whose  terms  or  appointmenta  expire 
on  the  thirty-first  day  of  December  following  the  election.  Any  descrip- 
tion of  such  office  of  trustee,  by  a  statement  of  the  term  for  which  it  is  to 
be  filled,  inctmsistent  herewith,  occurring  in  any  election  notice,  certifi- 
cates and  lists  of  nomination  and  ballots,  or  either  of  them,  prepared  be- 
fore this  section  takes  effect,  shall  not  invalidate  the  election  or  any 
matter  preliminary  thereto;  and  such  description,  when  referring  to  such 
office  to  be  filled  for  a  term  beginning  forthwith  shall  be  deemed  to  mean 
the  one  in  which  the  term  expires  under  this  section  December  thirty-first, 
nineteen  hundred  and  nineteen,  and  when  referring  to  an  office  to  be  filled 
for  a  term  beginning  in  April,  nineteen  hundred  and  eighteen,  shall  be 
deemed  to  mean  the  one  in  which  the  term  expires  December  thirty-first, 
nineteen  hundred  and  twenty-one,  {Added  by  L.  1917,  ck.  126,  in  effect 
Apr.  2,  1917.) 


ARTICLE  XXXn. 

LAWS  BXFSALED;   WHEH  TO  TAKE  EWXCT. 


§  690.  Lrwi  repealed. — Of  the  laws  enumerated  in  the  schedule  hereto 
annexed,  that  portion  specified  in  the  last  column  is  hereby  repealed. 
{A<mnded  by  L.  1909,  ck.  240,  §  82.) 

BoniM.— Former  Town  L.  <L.  1890,  ch.  £69)  |  240. 

§  691.    When  to  take  effect, — This  chapter  shall  take  effect  immediately. 
Sonroc— Former  Town  L.  (L.  1880,  ch.  696)   (  S43. 

SCHGIDULE  OF  LAWS  REPEALED. 

ReWsed  SUtutee Part  1,  chapter  11,  titles  1-6,  All 

RcTUed  Statutes Part  1,  cliapter  11,  Utle  7 sections  1,  8 

Revised  Statutes Part  1,  chapter  20.  title  12 All 

Rerlaed  Statutes Part  1,  chapter  20,  title  14 All 

Rerleed  Statutes Part  1,  chapter  20,  tlUe  IE,  sections  1-U,  21 

ROTlsed  SUtntee Part  3,  chapter    8,  title  11 All 
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1844  228  . 

1846  180  . 

21,  23-27,  33.  34 

BBCnOH 

1784  

1786  

1786  

AU 

AU 

AU 

1787  

1788  

8,  10-12. 

64  

14-20,  22 

2  

65  

1-4, 

1793  

1846  

1847  

1847  

1847 

1847  

1848  

1860  

1866  

1869  

1869  

1860  

1860  

1860  

1862  

1863  

1864  

1864  

144  . 

....197  . 

277  . 

....  456  : 

490  . 

....  343  . 

319  . 

....  479  . 
....  107  . 
....  476  . 

68  . 

....  267  . 
....306  . 
....  469  . 
....  172  . 
....   8  . 
....  72  . 

4 

AU 

6 

1,2,13,24 

AU 

AU 

1801  

1801  

6-lS.  18. 
1801  

70 

78  

22-24 

184  

186  

AU 

All 

AU 

All 

1806  

1808  

1809  

171  

202  

SO  

1809  

1809  

138  

157  

6 

8 

All 

AU 

1811  

1811  

57  

246  

All 

67 

....  1-20.22,23 
AU 

R.L.1813  . 

21  

35  

-32 

60 

261  

Al! 

...  1-19, 

2 

All 

1866  

....  29  ., 

7 

21,  22,  2t 

1818  

1818  

1865  

1866  

♦1866  

....  522  . 
....  30  ., 
....  30  ., 

6 

1 

2,3 

1820  

1821  

193  

37  

All 

All 

1 

All 

1-7 

All 

2 

All 

All 

AU 

All 

AU 

15, 

1, 

378.  389, 
654  (2d 

All 

AU 

AU 

1-3 

AU 

AU 

AU 

AU 

AU 

AU 

All 

1866  

1866  

1866  

1867  

1868  

1869  

1869  

1870  

1870  

1871  

1872  

....  534  . 

540  . 

....  832  . 
....  814  . 
....  721  . 
....424  . 
....493  . 
....  242  . 

552  . 

....  635  . 
....  377  . 

AU 

AU 

1823  

1823  

43  

181  

AU 

AU 

1826  

1826  

95  

120 

AU 

AU 

1872  

1872  

1873  

1873  

1874  

1874  

1874  

18T4  

1874  

1876  

1876  

1877  

1878  

1878  

....  776  . 
....  788  . 

46  . 

....722  . 
....  70  . 
....173  . 

444  . 

....543  . 
....544  . 

166  . 

....  180  . 

99  . 

....  107  . 
....  358  . 

All 

HI  10.  11;  1  23  (2d  Meet) 
1828  21  

IT  13,  129,  143,  303,  317,  344, 

397,  432,  464,  473,  493,  529, 

Meet.) 
182B  366  

AU 

AU 

AU 

AU 

All 

AU 

1830  

320  

AH 

1833  

1834  

1S36  

1836  

270  

16  

, 271  

72  

All 

1879  

1879  

....  21  . 
....  67  . 

AU 
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.   179    All      1883 


1893  

'"  All 

1893  

1893  

189*  

189*  

189*  

1894  

relating  t 

0  towni 

189B  

189B  

266  

...  All 

1895  

1896  

816  

...  All 

1896  

86  

309  

1898  

524  

...  All 

1897  

227  

..2.3 

1897  

252  

...  All 

1897  

323  

1897  

439  

...  All 

1897  

*81  

36  

...  AH 

1898  

363  

..  1-8 

1898  

47*  

...  All 

1898  

497  

1, 

pt.  amending  L.  1897.  ch,  439 

II  1-6 

1898  

502  

...  All 

1898  

638  

1898  . . 

664  

...  All 

1898  

594  

1898  

667  

...  All 

1899  

68  

...All 

1899  

145  

1899  

168  

...  All 

1899  

814  

...  All 

1899  

432  

...  3,4 

1889  

492  

...  All 

1899  

631  

...  All 

1899  

679  

...  All 

1900  

206  

...  All 

1900  

234  

...  All 

1900  

292  

...  All 

1900  

295  

...  AH 

1900  

374  

...  Al! 

1900  

377  

...  All 

1900  

4B1  

...  All 

1900  

507  

...  AI 

1900  

692  

...  All 

*  SectioDB  6-8,  strlck«i  from  schedule,  and  expressly  re^nacted  br  L.  1909.  cb. 
240,  In  effect  Apr.  22,  1909,  as  though  not  Included  In  said  schedule. 
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1902  . 

1902  . 

1902  . 

1902  . 

1902  . 

1903  . 
1903  . 
1903  . 
1903  . 
1903  . 

1903  . 
1901  . 

1904  . 
1904  . 
1904  . 


LAVS  or  CHAPTEB  SECTION 

1904  81!    AU 

1904  329   All 

1904  43S   All 

1904  60S   AU 

190*  M6    AU 

1904  574   1, 

pL  addlns  |  T  to  L.  1903,  ch.  26S 

1905   89    AU 

1906   209    AU 

1905    249    AU 

1906   2G0    1 

1906    277    All 

1906    391    AU 

1906    492   AU 

1906    602    AU 

1906    642   AU 

1906   62    All 

1906   78    AU 

1906   81   AU 

190B   86   AU 

1906  166   1,2 

1906   306   AU 

1906    873    AH 

1906    383    AU 

1906 384   AU 

1906  605  AU 

1907  217  All 

1907  264  AH 

1907  883  AU 

1907    687    All 

1908   269    AU 

•1908    432   AU 

VOTES  TO  SCHESTTLE  07  REPEALS. 

Statutes  repealed,  which  are  temporary  or  obsolete,  or  which  have  been  consoli- 
dated In  the  "ConBolldated  Laws,"  are  given  with  an  explanatory  note  aa  follows: 

R.  S.,  pt.  1,  cb.  11,  tit.  3,  art  S,  i  SI.— L.  1872,  ch.  ?gs,  J  1,  in  termfl  repeal  |  43, 
but  the  reference  la  to  the  number  as  glren  in  a  enhsequent  edition  of  the  R.  8. 
In  fact,  It  repeals  i  21. 

E.  S.,  pt.  1,  oh.  11,  tit.  7,  II  1,  8. — Sections  1  and  8  repealed,  aa  Indicated  In 
the  schedule. 

Section  11  authorizes  the  election  of  trustees  to  take  charge  of  goapel  and 
school  lands.  AhroKated  by  Li,  1846,  ch.  186,  which  abolished  the  offlce  of  trustesB 
of  such  lands  and  transferred  their  powers  to  the  superintendent  of  common 
schools.    Abrogated  and  obsolete. 

Sections  12-14  relate  to  the  election  of  trustees  In  the  town  of  1*  Fayette  to  tak« 
charge  of  fund  arising  from  sale  of  gospel  and  school  lots.  Abrogated  by  L.  184S, 
ch.  186,  which  abolished  such  ofBce  and  transferred  the  powers  and  duties  thereof 
to  the  superintendent  of  common  schools.    Abrogated  and  obsolete. 

Section  IE  gave  the  electors  of  the  town  of  Jamaica  power  to  direct  the  pur- 
poses to  which  the  income  of  a  certain  fund  should  be  devoted.  The  town  ot 
Jamaica  has  been  Incorporated  into  the  city  ot  New  York  and  abolished  by  Ii. 
1897,  ch.  378,  |  1681.    Obsolete. 

Section  16  authorizes  the  election  of  measurers  In  Kings,  Queens  and  Ricb- 
mond  counties.  Abrogated  by  Const,  art.  6,  |  6,  abolishing  the  office  of  meas- 
urer.   Abrogated  and  obsolete. 

Section  17  authorizes  the  election  of  measurers  of  charcoal  in  Essex  and  Clin- 
ton counties.  Abrogated  by  Const,  art.  5,  |  8.  abolishing  the  office  of  measurers. 
Abrogated  and  obsolete.    Sections  18-21  are  special. 

%.  S.,  pt  S,  oh.  S,  Ut.  11. — Relates  to  distraint  of  cattle  and  other  chattels  doing 
damage.  Superseded  by  L.  1890,  ch.  GS9,  ||  120-136,  and  by  the  Code  of  CItII 
Procedure. 

1.  1786,  oh.  7t,  I  1.— Authortzea  the  freeholders  of  the  township  of  Westchester 
to  elect  trustees  of  the  undivided  lands.  Repealed  by  L.  ISOl,  ch.  198,  aa  being 
Within  the  purview  of  I>.  1801,  ch.  7S,  f  24. 
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L.lM9,ch.  63.  GonBolidators'  notes. 

*  Inserted  In  echedule  and  ezpreaely  repealed  by  K  190S,  ch.  240,  |  107,  In  «B«ct 
Apr.   22.  1909. 

L.  17S7,  oh.  IS. — Regulated  tbe  manner  of  conducting  town  meetlnKB.  Repealed 
by  Li.  ISOl,  ch.  193,  as  being  vlthln  tbe  purview  of  L.  ISOl,  cb.  78. 

L.  1788,  eta.  8S,  |  S4. — Relates  to  the  raising  ol  money  lor  the  poor.  Repealed 
by  L.  ISOl,  cb.  193,  as  being  within  the  purview  of  L.  1801,  cb.  1S4,  i  23. 

As  the  statutes  covered  by  expreas  repealing  acts  have  been  repealed  by  tbe 
Consolidated  Laws,  tbe  repealing  statutes  have  been  recommended  for  repeal. 

L.  1788,  oh.  84,  H  7,  8,  10-lS,  14-90,  S3.— Relate  to  town  meetings,  divlBlon 
fences  and  distress  of  animals  doing  damage.  Repealed  by  L.  1801,  cb.  193,  aa 
being  within  tbe  purview  of  L.  1801,  cb.  78. 

L.  1788,  Ota.  6S. — Relates  to  fence  viewers.  Repealed  by  L.  1801,  cb.  193,  as 
being  within  the  purview  of  L.  1801.  cb.  78,  1  7. 

L.  1800,  oh.  73. — Authorizes  towns  formed  during  session  of  legislature  whicb 
do  not  receive  notice  In  time  to  hold  town  meeting  on  day  appointed  to  hold  It 
on  later  date.    Temporary  and  obsolete. 

L.  1801,  eh.  70,  i  5. — Relates  to  the  appointment  of  justices  of  the  peace.  Re- 
pealed by  L.  1813,  cb.  202,  as  being  within  the  purview  of  2  R.  U,  cb.  104,  (  1. 

L.  1801,  eh  78,  m  1-4,  0-lS,  18,  30-34.— Relates  to  the  duties  and  privileges  of 
towns.  Repealed  by  L.  1813,  cb.  202,  as  being  within  the  purview  of  2  R.  L.,  cb 
3E.     Sectlooe  5,  17  are  special  and  I  19  is  disposed  of  In  Tax  Law. 

L.  1801,  eh.  184,  i  83.— Provides  for  the  raising  of  money  for  tbe  poor.  Repealed 
by  U  1S13,  cb.  202.  as  being  within  the  purview  of  t  R.  L..  cb.  7S.  i  23. 

L.  IflOl,  eh,  186,  i  36. — Relates  to  compensation  of  commissioners.  Repealed 
by  L.  1813,  cb.  202,  as  being  within  the  purview  of  2  R.  L.,  ch.  33,  i  35. 

L.  1804,  eh.  103. — Prohibited  embezzlement  of  floating  timber.  Temporary  and 
has  expired  by  limitation.    Obsolete. 

Z.  laiM,  eb.  171,  I  3. — Extended  by  L.  1S04,  ch.  103,  to  1810.  Temporary  and 
obsolete. 

L.  1808,  oh.  303,  II  1-4. — Relate  to  pleadings  and  evidence  in  actions  for  injury 
to  common  lands.    Repealed  by  L.  1813,  cb.  202,  as  being  within  the  purview  of 

1  R.  U,  cb.  63.  i  32;  2  R.  L.,  ch.  35.  t|  13,  14.    Rest  of  act  la  apecial. 

L.  ISM,  eh.  80,  |  7. — Provides  that  town  may  procure  standard  yard.  Repealed 
by  L.  1813,  ch.  202,  as  being  within  the  purview  of  2  R.  L.,  ch.  36,  |  29. 

L.  IBOe,  Ob.  104.- Relates  to  strays.  Repealed  by  L.  1813,  ch.  202,  ae  being 
within  the  purview  of  2  R.  L..  cb.  21. 

L.  ISOS,  oh.  1S8,  I  8. — Requires  town  clerks  to  send  to  county  clerk  certified 
copy  of  names  of  constables  elected.  Repealed  by  U  1813,  ch.  202,  as  being 
within  the  purview  of  2  R.  L.,  eh.  35,  i  8, 

L.  1803,  oh.  157,  i  8. — Provides  that  certain  town  ofOcers  shall  be  chosen  by 
ballot.  Repealed  by  L,.  1613,  ch.  202,  as  being  within  the  purview  of  2  R.  L., 
eb.  SB,  I  I. 

Z.  1811,  oh.  48,  I  10. — Provides  for  survey  of  town  boandarles  when  required 
by  surveyor-general.    Repealed  by  L.  1813,  cb.  202.  as  being  within  the  purview  of 

2  R.  I...  ch.  36.  I  31, 

L.  1811,  ob.  87. — Relates  to  bonds  of  collector  and  constables.  Repealed  by  L. 
1813.  ch.  202,  as  being  within  the  purview  of  2  R.  L.,  cb.  35,'  i  1. 

X.  1811,  oh.  346,  I  57. — Provides  that  constables'  bonds  may  be  given  to  super- 
visor or  town  clerk.  Repealed  by  L.  1813,  ch.  202,  as  being  within  tbe  purview  ot 
2  R.  L...  ch.  35,  I  1. 

L.  1813,  eb.  81. — ^Provides  for  allowance  of  rewards  tor  destruction  of  the 
Canada  thistle.  Repealed  by  L.  1813,  cb.  202,  aa  being  within  the  purview  of 
2  R.  L.,  ch.  36,  f  24. 

L.  1818,  eta.  60,  |  3. — Relates  to  appointment  of  Justices  of  the  peace  hj  tbe 
connclt  ot  appointment    Abrogated  by  Constitution  of  1821,  art  4,  |  T. 

L.  1891,  Ota.  S7. — Sections  1-3  were  repealed  aa  indicated  in  schedule.  Remain- 
der of  act  relates  to  powers  and  duties  of  persons  appointed  under  {S  1-3.    Ob- 

L.  1833.  oh.  IBS,  I  1. — Provides  for  tbe  election  of  measurers  of  charcoal  la 
counties  of  Essex  and  Clinton.  Repealed  by  L.  1828,  cb.  21.  |  1,  H  549,  second 
meeting,  as  tbe  substance  tbereot  Is  contained  In  R.  S.,  pt  1,  cb.  11.  tit  7.  |  17. 

L.  1888,  eb.  30,  J  88,  second  meeting.  Gives  electors  of  towns  erected  since 
January  1,  1828,  tbe  same  power  to  fix  the  annual  town  meetings  as  Is  given 
by  R.  S.,  pt.  1,  cb.  11,  tit.  2,  to  towns  existing  at  Its  passage.  Temporary  and 
obsolete. 

L.  1838,  eh.  31,  |  1,  t  554,  second  meeting.  Part  of  a  general  repealing  act. 
ProTldes  that  when  Inhabitants  of  a  town  determine  tbe  time  and  place  ot  holding 
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ConBolld4tora'  notes.  L.  1S09,  eh.  S3. 

town  meetings,  bII  acti  prescribing  any  time  and  place  therefor  shall  be  deemed 
repealed;  but  until  such  determination  they  shall  be  In  force.  Temporary  and 
obsolete. 

L.  1830,  ch.  S8S. — Section  1  validates  election  of  town  officers  and  Jtistlcee  at 
the  peace  voted  for  la  a  manner  other  than  that  prescribed  by  law.  Temporary 
and  obsolete.    Section  Z  repealed  by  L.  1890,  ch.  6B9,  |  £40. 

I.  183S,  cb.  S71. — ProTidea  for  the  audit  of  town  accounts  by  the  saperrlsor, 
town  clerk  and  Justices  of  the  peace  In  Dutchess,  Brie,  Rensselaer,  Allegany, 
Monroe  and  Schoharie  connties.  Covered  and  superseded  by  former  Town  Law, 
i  160.     Abrogated  and  obsolete. 

L.  1836,  oh.  ra.—Extends  provisions  of  L.  1836,  ch,  271,  to  CattarauguB,  Tomp- 
kins, Chautauqua  and  Oswego  counties.  Covered  and  superseded  by  former  Town 
Law,  f  160.    Obsolete. 

L.  1699,  oh.  62. — Extends  provisions  of  L.  183E,  ch.  271,  to  Niagara  county. 
Superseded  and  obsolete. 

L.  1645,  oh.  180. — Relates  to  town  officers  and  acconnta.  Sections  1,  2,  24,  Sfl 
amended  so  as  to  read  as  follows.  Sections  1-4,  23-27  repealed  by  L.  1S90, 
ch.  G69,  f  240.  Section  21  repealed  by  L.  1647.  ch.  490,  f  1.  Section  33  provides 
that  i  26,  which  Is  repealed,  shall  not  apply  to  Kings  county.    Obsolete. 

L.  1847,  oh.  377,  f  6. — This  section  fixes  fees  of  Justicee  of  the  peace  for  attend- 
ance In  holding  courts  of  oyer  and  terminer.  Abrogated  by  amendment  to  Const., 
art.  6,  t  6,  abolishing  courts  of  oyer  and  terminer.    Abrogated  and  obsolete. 

L.  16fiS,  eh,  479, — Relates  to  estrays  In  Richmond  county.  The  towns  In  Rich- 
mond county  were  abolished  on  Its  consolidation  with  the  city  of  New  York  by 
h.  1901,  ch,  466,  i  1579.    This  law,  therefore,  can  have  no  application.    Obeoiete. 

L.  1864,  ch,  8. — Authorizes  towns  and  counties  to  repay  moneys  paid  tor  bounties 
to  volunteers.    Temporary  and  obsolete. 

£.  1864,  ch,  7S. — Relates  to  moneys  raised  to  aid  volunteers  in  V.  3.  army.  Tem- 
porary and  obsolete. 

L.  1864,  ch,  390.— Amends  U  1864,  ch,  S,  f  7,  prohibiting  increase  of  bills  by- 
persons  aiding  volunteers.    Temporary  and  obsolete, 

I.  186S,  ch,  41,  f  7. — Amends  L.  1664,  ch,  6.  |  22,  In  relation  to  raising  money 
to  pay  bounties  to  volunteers.    Temporary  and  obsolete. 

L.  1868,  oh.  7S1. — Section  1  amended  to  read  as  tollows  by  L.  1S8S,  ch.  46G.  |  1. 
Section  2  legalises  acts  of  supervisors  on  thefr  filing  bonds.  Section  3  repeals  In- 
consistent acts.    Section  4  states  when  act  shall  take  effect. 

L,  1875,  eh,  180. — Act  providing  for  the  election  of  separate  boards  of  town 
auditors.  Superseded  by  L.  I8S6,  ch.  68G,  and  covered  by  former  Town  Law,  gt 
172-176,    Obsolete, 

L.  1879,  oh.  91. — EKceptB  certain  counties  from  the  provisions  of  L.  1875,  ch.  180. 
Superseded  and  obsolete. 

I.  1880,  ch.  S36. — Provides  for  election  of  separate  boards  of  town  auditors  for 
town  of  Newtown,  Qneens  county.  Town  of  Newtown  was  Incorporated  with  the 
city  of  New  York  and  abolished  by  L.  1897,  eh.  378,  f  IGSl.  Abn^ated  and  ob- 
solete. 

L.  1881,  oh.  870, — Relates  to  separate  boards  of  town  auditors.  Superseded  and 
obsolete. 

L,  1S8S,  oh,  112. — Provides  for  election  of  separate  boards  of  town  auditors  in 
Albany  county.     Superseded  by  former  Town  Law,  it  172-176.    Obsolete. 

L,  1683.  oh.  130, — Amends  L.  1683. -ch.  48,  I  1,  in  relation  to  separate  boards  of 
town  auditors.    Superseded  by  L.  1890,  ch.  669,  H  172-176.    Obeoiete. 

L,  1685,  eh,  169,— -Authorizes  justices  of  the  peace  to  file  ofScfal  bonds  within 
sixty  days.    Temporary  and  ot>8olete. 

L.  1889,  ch.  468,— Sections  1,  3.  6,  7,  9.  10,  consolidated  In  Town  Law,  |(  430, 
432.  434,  436.  438.  439.  Sections  2,  4,  6.  8,  amended  so  as  to  read  as  follows. 
Sections  11-22  have  been  repealed. 

£.  1890,  eh.  S69, — This  statute  is  the  former  Town  Law, 

L.  1891,  ch,  164,— Consolidated  tn  Town  Law,  |  90. 

L,  1896,  ch.  92.— Consolidated  in  Town  I^w,  i  360, 

I,  I6S3.  ch,  SS2.— Consolidated  tn  Town  Law  ({  117,  118. 

I,  1893,  ch.  470,— Consolidated  In  Town  Iaw,  |  437, 

L,  1898,  oh.  666. — Consolidated  In  Town  Law.  I  93. 

I,  1693,  eh.  82,— Section  2,  so  far  as  It  added  |  42  to  L.  1S90,  ch.  669.  was  re- 
pealed by  If  184  of  Election  Law,  as  added  by  L.  1899,  ch.  466,  I  1.    The  repeal  in 
terms  refers  to  "|  40"  but  evidently  refers  to  |!  43,  as  shown  by  the  context 
-     L.  1893,  oh,  344.^Relates  to  terms  of  office  of  supervlson,  town  clerks  and  high- 
way commissioners.    Section  1,  amended  to  read  as  follows  by  L.  189E,  ch.  239,  | 
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1,  and  L.  1897.  ch.  481,  |  3.  Section  2  Is  repealed  Id  General  Cltj'  Law.  Sec- 
tton  3  coneolldated  In  To^m  Law,  |  86. 

I.  18S8,  oh.  887.— Amends  art.  10  of  1..  1890,  eh.  669,  generally  so  aa  to  relate 
to  town  buBinsBB  In  counties  of  more  than  600,001}  tnbabltants.  This  chapter  ap> 
piled  onl7  to  Kings  county,  which  has  become  merged  In  the  city  of  New  York 
and  Its  towns  have  been  abolished.  There  Is,  therefore,  nothing  to  which  this 
law  can  apply.    Obaoleta 

L.  18SS,  ch.  417.— Sections  1-3  consolidated  In  Town  Law,  ||  431,  433,  435.  Sec- 
tions 4,  5  repealed  by  I^  1S94,  ch.  272,  f  1.  There  Is  no  |  6;  the  section  sUtlng 
when  act  shall  take  effect  being  numbered  22. 

L.  18SS,  ah.  Ui.— Consolidated  In  Town  Iaw,  ||  440-444. 

L,  1B93,  oh.  488. — Section  1,  pt.  amending  L.  1890,  ch.  569,  |  40,  amending  so  aa 
to  read  aa  foUowB  by  !•.  1S99,  ch.  168,  |  2.  Balance  of  section  consolidated  In 
Town  Law,  |  S6. 

L.  1SS4,  eh.  144. — Act  relating  to  the  term  of  oBlce  of  superrlsors  In  certain 
counties  in  ofSce  in  1893,  and  providing  for  their  succesaora  In  1894.  Temporary 
and  olMolete. 

L.  1894,  ch.  280. — Consolidated  in  Town  Law,  {  46. 

L  18M,  eh.  679.— Consolidated  Ip  Town  Law,  H  420-424. 

I.  1894,  eh.  see.- Part  relating  to  towns  consolidated  in  Town  Law,  if  320- 
322.     Balance  of  act  disposed  of  in  Village  Law. 

L.  1895,  ch.  300.— Consolidated  in  Town  Law,  ||  1G4, 156. 

L.  1896,  eh.  see.— Consolidated  in  Town  Law,  f  102. 

L.  1896,  ch.  486.— Consolidated  in  Town  Law,  i  13G. 

L.  1886,  ch  au.— Sections  1,  6.  13.  IT,  20,  30.  32.  43,  44.  amended  so  aa  to  read 
as  follows  by  L.  1900.  ch.  507,  |  I,  and  L.  1900,  ch.  306,  |j  1-3  6.  Sections  2-6, 
7-12.  14-16,  18.  19,  22-29,  31,  33-42,  45-63,  consolidated  in  Town  Law.  i|  461- 
464,  466-471.  473-475,  477,  478,  480-487.  489.  491-500,  503-511.  SecUon  21  repealed 
by  L.  1900,  ch.  607,  |  2.    Section  54  states  when  act  shall  take  effect. 

L.  1806,  oh.  B6.— Consolidated  in  Town  Law.  |  153. 

L  1896,  ch,  309. — Sections  1,  3,  4,  consolidated  in  Town  Law,  S|  260,  262,  263. 
Section  2.  amended  so  as  to  read  aa  follows  by  L.  1898,  ch.  669  f  1.  Section  5 
states  when  act  shall  take  effect. 

L.  1886,  oh.  468.— Consolidated  in  Town  Law,  H  31-34. 

I.  1896,  oh.  684.— Consolidated  in  Town  Law,  j  369. 

L.  1897,  ch.  84. — Consolidated  in  Town  Law,  |  138. 

L.  1897,  oh.  287. — Section  1  repealed  in  Highway  Law.  Section  2  consolidated 
In  Town  Law,  f   170.    Section  3  states  when  act  shall  take  effect. 

L.  1887,  ch.  3S3.— Consolidated  in  Town  Law,  |  115. 

L.  1887,  ch.  481.— SecUons  1-4,  6,  8.  13,  15,  18,  19,  21,  amended  so  as  to  read 
as  follows  by  L.  1S98,  ch.  363,  H  1.  2,  4.  T.  8;  L.  1898,  ch.474,  |  1;  L.  1901,  ch. 
4S8,  {  1;  L.  1901,  ch.  636,  1  4;  L.  IBOl,  ch.  583.  |  1;  L.  1905,  ch.  89,  |  1,  and  L. 
1907,  ch.  363,  {  1.  SecUon  6  Is  a  repealing  secUon.  Sections  7,  9.  11,  17,  20,  con- 
Bolldated  in  Town  Law,  !{  43,  66,  117,  130,  150,  151.  Sections  10,  12,  14,  16, 
simply  renumbered  certain  sections  of  the  former  Town  Law,  and  as  this  act 
with  all  the  amendments  to  date  is  recommended  for  repeal  and  consolidated  in 
Town  Law,  said  statute  cited  is  recommended  tor  repeal.  Section  22  states  when 
act  shall  take  effect. 

L.  1898,  ch.  sea.— Sections  1,  2.  pt.  amending  L.  1890.  ch.  569,  ii  12,  13,  6, 
8,  amended  so  aa  to  read  as  follows  hy  L.  1899,  ch.  146,  f  2;  L.  1900,  ch.  374,  |  1; 
L.  1901,  ch.  349,  |  1;  L.  1901,  ch.  391,  j  3;  L.  1902,  ch.  259,  |  1,  and  L.  1904, 
ch.  67,  I  1.  Section  2,  pt.  amending  L.  1890,  ch.  569.  i  11.  Sections  3,  4.  6,  7,  con- 
solidated in  Town  Law,  J|  49,  60,  58,  69,  63,  94,  9S.  Section  9  is  repealed  In  the 
Election  Law.     Section  10  states  when  act  shall  take  effect. 

I.  1896,  oh.  474. — ^Act  amending  |  21  of  Town  Law  In  relation  to  elections  held 
In  1S98-1899.  Temporary  except  last  sentence,  which  is  covered  by  former  Town 
Law,  I  173.     Obsolete. 

X.  1888,  eh.  487,  i  1,  pt.  amending  L.  189T,  ch.  439,  H  1-6.  Section  1.  pL  amend- 
ing L.  1S97.  ch.  439.  it  2,  3.  was  amended  "to  read  aa  follows."  Section  1,  pt., 
amending  L.  1S97,  ch.  439,  fS  1,  4-6,  is  consolidated  In  Town  Law.  H  680,  683-585. 

L.  188B,  ch.  508.— Consolidated  in  Town  Lew,  jS  330,  331. 

L.  1898,  oh.  ES8. — Section  1,  pt  adding  i  184  to  L.  1890.  ch.  BS9,  amended  so  as 
to  read  aa  follows  by  L.  1899,  ch.  314,  i  1.  Balance  of  section  consolidated  In 
Town  Law.  H  211-213.    Section  2  states  when  act  shall  take  effect 

L.  1888,  oh.  664.— Consolidated  in  Town  Law.  |f  270-280. 

I.  1898,  ch.  694. — Section  3  was  amended  "to  read  as  follows"  by  L.  1900.  cb. 
206,  I  1.    Remainder  consolidated  in  Town  Law,  H  630,  531,  633,  534. 
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Conaolidators'  noles.  L.  1M9,  ch.  63. 

I.  1898,  ch.  aar.— GonBolldiUad  In  Town  Law,  |  171. 

1.  1898,  all.  fi7.— GoDBolidated  In  Town  Law,  |  139. 

L.  1B99,  eh.  es.— Goneolldated  In  Town  Law,  i  ZSl. 

L.  18M,  eh.  14B. — Section  1  consolidated  In  Town  Law,  |  41.  Section  2  amended 
to  r«ad  as  follows  by  L.  1901,  ch.  191,  f  1.  Section  3  states  when  act  shaU  take 
effect. 

L.  ISM,  oh.  108.— Consolidated  In  Town  Law,  5|  84,  65. 

L.  1899,  oh.  S30. — Consolidated  In  Town  Law,  |  214. 

L.  1898,  ah.  814.— Consolidated  In  Town  Law,  |  210. 

L.  1899,  eh.  4SS. — Sections  1,  2,  are  special.  Section  3  conBoUdated  In  Town  Law. 
i  333.    Section  4  states  when  act  shall  take  effect. 

L.  1900,  ah.  80B. — Consolidated  in  Town  Law,  |  532. 

L.  1900,  eh.  >84. — Section  1  amended  to  read  as  follows  hr  L.  1901,  ch.  26S,  f  1. 
Section  2  consolidated  in  Town  Law,  g  13G.  Section  3  repeals  all  inconsistent  acts. 
Section  4  states  when  act  shall  take  effect. 

I..  1000,  ah.  877.— Consolidated  In  Town  L&w,  g|  43,  98. 

L.  1900,  oh.  451. — Sections  1,  2,  4,  amended  to  read  as  follows  by  L.  1901,  ch. 
471,  i  1,  and  L.  1907,  ch.  264,  |  2.  Sections  3,  5-16,  consolidated  in  Town  Law,  || 
284.  ZSG-S97.    Section  IT  states  when  act  shall  take  effect 

L.  1900,  oh.  507. — Section  1,  pt.  amending  L.  1895,  ch.  816,  ||  8.  30,  43,  amended 
to  read  as  follows  by  L.  1901,  ch.  663,  H  1,  2,  and  h.  1906,  ch.  306,  |  4.  Balance 
of  section  consolidated  in  Town  Law.  f  476,  479.  Section  2  Is  a  repealliig  sec- 
tion.    Section  3  states  when  act  shall  take  effect. 

L.  1900,  ch.  691.— Consolidated  in  Town  Law,  i  261. 

L.  1901,  ch.  84.— Consolidated  in  Town  Law.  It  540-644. 

L.  1801,  oh.  87.— Consolidated  tn  Town  Law,  |  13S. 

L.  1901,  oh.  174.-«onBoIldated  In  Town  Law,  |t  650-G5S. 

L.  1901,  ch.  968.— Consolidated  In  Town  Law.  |  13E. 

L.  1901.  oh.  880.— Consolidated  In  Town  Law,  H  334-S3G. 

L.  1901,  eh.  848. — Sections  1,  5,  6,  amended  to  read  as  follows  by  L.  190S,  eh. 
85,  I  1.  and  L.  1907,  ch.  217,  H  1,  2.  Sections  2-4.  7-16,  consolidated  In  Town  Law, 
it  231-233,  236-246.  Section  17  ts  a  repealing  secUon.  Section  18  states  when 
act  shall  take  effect. 

L.  1901,  eh.  886.— Consolidated  tn  Town  Law,  |  332. 

L.  1001,  ah.  881. — Section  1  amended  to  read  as  follows  by  L,  1S03,  ch.  339.  |  1. 
Sections  2,  3  consolidated  In  Town  Law,  |  67,  83.  Section  4  states  when  act  shall 
take  effect. 

L.  I90I.  oh.  898.— Consolidated  In  Town  Law,  |  106. 

L.  1901,  oh.  48B.— Consolidated  In  Town  t^w,  |f  93,  103. 

L.  1901,  eh.  508. — Section  1  is  repealed  In  Village  Law.  Section  2  consolidated 
in  Town  Law.  I  65.    Section  3  states  when  act  shall  take  affect. 

I.  1901,  ah.  S98.— Sections  1.  2  consolidated  In  Town  Law,  SI  63,  64,  57,  340. 
Balance  of  act  repealed  In  Election  Law. 

L.  1001,  oh.  668.— Consolidated  In  Town  Law.  ||  466,  488. 

L.  1908,  oh.  aoB. — Section  1  consolidated  In  Town  Law,  |  336.  Section  Z  amended 
to  read  as  lollows  by  L.  1904.  ch.  606,  1  1.  SecUon  3  eUtea  when  act  shall  take 
effect. 

L.  1902.  oh.  aae.— Consolidated  in  Town  Law.  j|  660-663. 

L.  1908,  oh.  87. — Section  1  consolidated  in  Town  Law.  |  44.  Section  2  amended 
to  read  aa  toUows  by  L.  1905.  ch.  209,  j  1.  Sections  3,  4,  repealed  in  Highway 
Law. 

I.  1903,  ch.  866,  |{  1-4. — Sections  1,  3  and  4  were  amended  "to  read  as  follows" 
by  L.  1906.  ch.  260.  |  1.    Section  2  is  consolidated  in  Town  ^w,  |  671. 

L.  1908,  ch.  839.— Consolidated  In  Town  Law,  |  40. 

L.  1003,  eh.  628.— Consolidated  in  Town  Law,  ||  lTZ-174. 

L.  1904,  eh.  67.— Consolidated  in  Town  Law,  f|  131.  132. 

L.  1904,  ch.  68.— Consolidated  in  Town  Law,  H  360^362. 

I.  1904,  oh.  184.— Section  1,  pt.,  amending  L.  1890,  ch.  569,  J  178,  snbd.  1,  amended 
to  read  as  follows  by  L.  1904,  ch.  312,  |  1.  Balance  of  section  consolidated  tn 
Town  Law,  |  85,  subd.  2. 

L.  1904,  oh.  129.— Consolidated  In  Town  Law.  ||  581,  582. 

L.  1904,  ch.  818. — Consolidated  In  Town  Law,  |  85.  subd.  1. 

L.  1804,  eh.  486.— Consolidated  in  Town  Law,  |  195. 

£.  1904,  ah.  B74,  |  1,  part  adding  |  7  to  L.  1903,  ch.  266.  Consolidated  In  Town 
Law,  I  574. 

L.  1906,  eh.  949.— Consolidated  in  Town  Law,  ||  215-219. 

L.  IBOS,  oh.  860. — Section  1,  pt.,  amending  L.  1903,  ch.  266,  |t  1,  4,  waa  amended 
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"to  read  as  followa"  by  L.  IBM,  ch.  156,  If  1,  2.     Section  I,  pt.,  Bmendlng  L.  1903, 
eb.  266, 1  3,  Is  coaaolldated  In  Tovn  l«w,  |  GTZ. 

L.  190S,  oil.  S77.— ConsoUdftted  in  Town  1.elw,  |  4G. 

L.  IMS.  eh.  S81.— ConsoUdated  In  Town  Law,  |  337. 

L.  IMS,  oh.  «M.— <:onsolldated  In  Town  Law,  |  137. 

L.  IMS,  oh.  SOS.— Consolidated  In  Town  Law,  H  119.  110, 140. 

L.  IMS,  oh.  64S.— Consolidated  In  Town  Law,  f  SG.  Bubd.  3. 

L.  1M«,  ch,  7B.— Consolidated  In  Town  Law,  ff  G20-C23. 

L.  IMS,  eh.  Bl.— Consolidated  in  Town  Law,  1  101. 

L.  IMe,  eh.  SS.— Consolidated  in  Town  Law,  |  235. 

L.  IMS,  eh.  IS«,  SS  1.  >.— ConsoUdated  In  Town  Law,  ||  670,  573. 

L.  1M6,  eh.  306.— Consolidated  in  Town  Law,  |1  460,  172,  490,  501,  602,  612. 

I.  IMA,  ch.  873.— Consolidated  In  Town  Law,  ||  310-314. 

L.  IMA,  oh.  3SS.— Consolidated  in  Town  I^w.  f  95. 

L  IMfl,  eh.  384.— Consolidated  In  Town  Law,  I  109. 

L.  1M6,  eh.  SOB.— Consolidated  in  Town  Law,  f  133. 

I.  1M7.  eh.  BIT.— ConsoUdated  in  Town  Law,  f  |  230,  234. 

X.  1M7,  oh.  S54.— Consolidated  In  Town  Law,  f|  282.  283,  286. 

I.  1M7,  oh.  363. — Consolidated  in  Town  Law,  1  47. 

L.  1M7,  oh.  687.— Consalldated  In  Town  Law.  {  108. 

Towira. 

Boards  of  education  created:  Edneatlon  Law,  ||  330-366. 

TRADE  LISTS. 
Unlawful  use  of;  Tenal  Law,  H  663,  subds.  6,  7. 

TRADE  HARKS. 

Defined;  Penal  Law,  |  2360.    Prorisions  as  to  flllng  and  use;  Oenenl  Buineis 
lav,  fl  360-367.    Penal  proTlslons  relating  to;    Penal  Law,  tl  2360-2367. 

TRADES  mnoHS. 

Piling  of  label  or  brand;  Labor  Law,  I  16.    lU^al  use  of  label  or  brand;  Labor 
Uw,   I   16. 

TRAOINa  STAHFS. 

Issue  of  regulated;  Penal  Law,  |  2360.    To  be  redeemable  in  monej;  Penal  law, 
{  2361. 

IRAPFIO  LAW. 

See  Oeneial  Highway  Traffle  Law. 

TEADrnTQ  SCHOOL  FOB  B0T8. 
See  State  Training  Sehool  tor  Bojt.    See  also  BtaU  CharltlM  Law,  ||  ISO  0. 

TRAnmra  school  fob  bots. 

Generallr,  SUte  Charltiei  Law,  H  190,  IT.    Sentences  to;  Penal  law,  i  21S4. 

TRAHPS. 

Punishment  of;  Penal  Law,  ||  2370,  2371.    Commutation  of  sentence;  Penal  Law. 
I  2372.    See  Pann  Colony. 

TRAKWAT  CORF0RATI0H8. 

Incorporation  and  powers;   Traniportatioa  Corporations  Law,  ||  30-33. 
On  estates;  Tax  Law,  |  220  et  aeg.    Os  transfers  of  stock;  Tax  Law,  ||  270-280. 

TRAITSFEB  TA2BS. 
Taxation ;  Oeneral  Kunleipal  Law,  |  86-a. 

TRAirsiKin:  hebchaitts. 

Taxation:   Oeneral  Knnldpal  I.,  l   86a. 
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Sbort  tlU«;  terrj  corporations.  L.  1909,  ch.  219. 


TIUKSPOSTATIOir  CORFOKATIOVS  lAW. 

Lt  1000,  all.  SIS. — "An  mat  In  rel&tlon  to  truuportatloB  oorporatloni,  exoeptiiiK  tkU- 

roadi,  ooniUtntliiK  ohapter  ilxty-tliTee  of  the  oomoltdated  Iswi." 

(In  effMt  AprtI  21,  1909.) 


CHAPTER  LXIII  OF  THE  CONSOLIDATED  LAWS. 

TBAKBPOBTATIOM  COBFOKATIOm  LAW. 

;     1.  Short  title  (§  1). 

2.  Ferry  corporations  (§§  2-6). 

3.  Navigation  corporations  (§§  10-14). 

4.  Stage-coach  corporations  (§§  20-26). 

5.  Tramway  corporations  (§§  30-33). 

6.  Pipeline  corporations  (§§  40-54). 

7.  Qas  and  electric  light  corporations  (§§  60-66). 

8.  Water-works  corporations  (§§  80-85). 

9.  Telegraph  and  telephone  corporations  (§§  100-106). 

10.  Turnpike,  plank-road  and  bridge  corporations  (§§  120-152). 
10-a.    Freight  terminal  corporations  {§§  153-159). 

11.  Laws  repealed;  when  to  take  effect  (§§  160,  161). 


ARTICLE  I. 

8Z0BT  niLI. 
Section  1.     Sbort  Utle. 

§  1.     Short  title. — This  chapter  shall  be  known  as  the  "Transportation 
Corporations  Law." 
Sonroe. — Former  Transportation  Corps.  L.  (L.  1890.  cb.  666)  |  1. 
Beference. — See  note  to  General  Corporation  Taw,  |  1. 


ARTICLE  n. 
FIBBT  C0BP0BATI0N8. 

Section  2.  Incorporation. 

3.  Hair  of  capital  to  be  paid  in  before  commendDK  bualnees. 

4.  Powers. 

5.  EDect  of  failure  to  pay  In  capital  etock. 

6.  Must  post  ecbedule  of  rates. 

§  2.     Incorporation. — Three  or  more  persons  may  become  a  corporation 
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L.  IMS,  cb.  21S.  Feirr  corj^oraUoiu.  1  2. 

for  conducting  and  managing  a  ferry,  by  executing,  acknowledging  and  fil- 
ing a  certificate,  stating  the  name  of  the  corporation,  the  places  from 
and  to  which  the  ferry  established  or  to  be  established  shall  run ;  the  term 
not  exceeding  fifty  years  for  which  the  corporation  is  to  exist,  the  amount 
and  number  of  shares  of  its  capital  stock ;  the  number  of  directors  thereof, 
not  less  than  three  nor  more  than  fifteen,  and  the  names  of  the  directors 
for  the  first  year. 

Sovroe.— Former  Transportation  Corpa-  L.  (L.  1S»0,  ch.  S66)  |  2;  oriKlnally 
r«Tlsed  from  L.  1863,  cli.  136.  H  1,  2. 

Hune. — Must  not  conflict.  See  General  Corporation  Law,  1  6.  May  be  changed. 
Id.  II  60-SG. 

Object. — BuBlnesB  majr  be  altered  or  extended.  See  Stock  Corporatton  Law,  | 
18.  Latitude  as  to  what  may  be  Inserted  In  certlflckte.  People  ex  rel.  FaJrchild 
T.  Preeton  (189*),  HO  N.  Y.  549. 

Stock. — Certtflcate  may  provide  for  preferred  and  common,  and  different  (lassee 
of  preferred.  See  Stock  Corporation  Law,  I  61.  Increase  or  reduction.  Id.  H 
62-64.  Increase  or  reduction  of  aharea.  Id.  |  6B.  SubecrlpUonn  to  stock.  Id. 
I  53.    One-ball  ol  capital  must  be  paid  In.     |  3,  post. 

Frineipal  offlee. — Where  statute  does  not  require  It  to  be  stated  In  certlBcate, 
even  tbough  stated,  It  Is  not  concluslTe  for  purposes  of  taxation.  Actual  location 
determines.    Austen  v.  Hudson  River  Tel.  Co.  (1893),  73  Hun  96,  26  N,  Y.  Supp.  916. 

nuratlon. — May  be  extended.    See  General  Corporation  Law,  |{  37-41. 

Slreeton. — At  least  one  must  be  a  resident.  Bee  General  Corporation  Law,  t 
34.  Change  of  number.  Block  Corporation  Law,  |  it.  Certificate  may  provide 
lor  cumulative  voting.  General  Corporation  Law,  |  24.  Certificate  m^  provide 
that  directors  need  not  be  stockholders.  Stock  Coriioratlon  Law,  |  26.  Bren  It 
not  so  provided,  there  seems  to  be  no  requirement  that  dlrectore  named  In  cer- 
tificates sball  be  stockholders,  but  otherwise  as  to  directors  subsequently  chosen. 
Stock  Corporation  Law,  |  25;  Chemical  Nat.  Bank  v.  Colwell  (189S),  152  N.  T. 
250;  McDowell  v.  Bheeban  (1891),  129  N.  T.  200.  Directors  named  in  certifi- 
cate become  such  without  election.  Hamilton  Trust  Co.  v.  Clemes  (1900),  163  N.  Y. 
423. 

Snbtcrtben. — Must  be  adults,  at  least  two-tblrds  citisens,  and  one  a  resident  of 
state.  See  General  Corporation  Law,  |  4.  May  sign  by  agent,  but  cannot  agree 
on  terms  through  attorney.  N.  Y.,  L.  ft  W.  R.  R.  Co.  v.  Union  Steamboat  Co. 
(1685),  35  Hun  220,  affd.  99  N.  Y.  12;  Matter  of  Petition  of  N.  Y.,  L  A  W.  R.  R. 
Co.  (1S85),  99  N.  Y.  12.  A  subscriber  to  stock  need  not  sign  certificate.  All  that 
la  needed  Is  the  fact,  which  may  be  stated  by  any  one  having  knowledge.  Yonkera 
Gazette  Co.  v.  Taylor  (1898),  30  App.  DIv.  334,  61  N.  Y.  Supp.  969. 

Additional  regnlatlon*. — Certificate  may  provide  for  acquiring  stock  of  other 
corporations.  See  Stock  Corporation  Law,  |  52.  And  may  contain  any  provision 
which  does  exe«npt  the  directors  or  stockholders  from  any  obligation  or  duty 
Imposed  by  law.     See  General  Corporation  Law,  t  10. 

Acknowledgment. — Before  whom  may  be  taken.  See  General  Constrnctlon  Law, 
111. 

Certifleate. — Must  be  In  English,  and  filed  In  the  ofllce  of  aecretory  of  state,  and 
a,  certified  copy  or  duplicate  original  In  county  clerk's  office  of  county  where 
principal  business  office  Is  to  be  located.  See  General  Corporation  Law,  |  6. 
Informality  or  defect  may  be  corrected.    Id,  |  7. 

Feel  and  taxes. — Organization  tax.  See  Tax  Law,  |  186.  Pees  of  secretary  ol 
state.  Executive  Law,  |  26.  Fees  of  county  clerk,  for  filing,  six  cents;  for  record- 
ing, ten  cente,  per  folio.    Code  Civ.  Pro.  f  3304. 

Liability  ot  stockholders. — See  Stock  Corporation  Law,  {f  56-69. 
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11  3, 4.  Fenr  contorUloiiB.  L.  190S,  ch.  219. 

Conuneneemeiit  of  IiiuIilmi. — Must  comntence  In  two  yean.  8m  Oeneral  Coi^ 
poratlon  Law.  |  3S. 

Snbjeot  to  pvlilio  lerrlae  oosunlHlon. — Public  Service  Com.  L.  |  2,  sub.  9,  sa 
amended  by  L.  1917,  ch.  806. 

§  3.  Half  of  ospital  to  be  paid  in  before  oommeneiiis:  buineit. — ^No  ferry 
corporation  shall  be  authorized  to  commence  buainess  until  at  least  one- 
half  its  capital  shall  have  been  actually  paid  in,  nor  until  affidavits  of  such 
payment,  sworn  to  by  a  majority  of  the  directors,  shall  have  been  filed, 
in  each  of  the  oEBees  in  which  the  certificate  of  incorporation  is  required 
to  be  filed. 

Sonne. — Former  Transportation  Corps.  U  (K  1890,  cb.  666)  |  3;  originally 
revleed  from  L.  18G3,  ch.  136,  |  12. 

§  4.  Foveia, — In  addition  to  the  powers  conferred  by  the  general  and 
stock  corporation  laws,  any  such  coiporation  shall  have  power  to  take 
by  grant  from  any  authority  entitled  by  the  laws  of  this  state  to  make 
such  grant,  or  by  assignment,  the  franchise  or  right  to  establish  and  main- 
tain ferries,  at  the  place  specified  in  the  certificate  of  incorporation,  and 
to  hold  and  exercise  such  franchise  or  right  and  cajry  on  the  busines 
appertaining  thereto,  subject  to  the  rights  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  or  any  other  municipal  corpora- 
tion, or  of  the  owner  or  owners  of  any  legally  existing  ferry,  or  the 
vested  rights  of  any  other  corporation  whatever. 

In  any  case  when  an  application  is  made  to  a  county  court  without 
the  city  of  New  York  for  a  grant  the  court  is  authorized  to  make  such 
grant  if  a  public  necessity  therefor  is  shown.  Whenever  it  is  shown 
to  such  county  court  upon  an  application  for  a  grant  that  the  tangible 
property  of  any  corporation,  organized  under  this  article,  employed  or 
to  be  employed  in  the  exercise  of  said  ferry  franchise  or  right,  is  of  the 
value  of  at  least  ten  thousand  dollars,  said  court  may  grant  such  franchise 
or  right  for  a  period  not  exceeding  fifteen  years. 

Any  corporation  organized  under  this  article,  now  enjoying  a  grant 
from  such  county  court  for  a  shorter  period  shall  be  entitled  to  an  ex- 
tension of  said  grant  for  a  period  not  exceeding  fifteen  years  from  the 
time  of  granting  such  extension,  on  application  and  due  proof  to  the  court 
that  its  tangible  property,  employed  in  the  exercise  of  such  ferry  fran- 
chise or  right,  is  of  the  value  of  at  least  ten  thousand  dollars.  {Amended 
by  L.  1915,  ch.  S51.) 

Bonroe. — Former  Transportation  Corps.  L.  (L.  1S90,  cb.  666)  |  4;  originally 
revleed  from  L.  1SE3,  ch.  136,  f  13. 

The  amendment  of  1915  added  the  last  two  parasrapha. 

Keferenoei. — Licenses  to  operate  ferries.  See  Highway  Law,  H  270-27*.  Main- 
taining a  ferry  wlthovt  authority  of  law,  a  misdemeanor,  Penal  Law,  |  870.  Regu- 
lation by  board  of  auperrlsora,  County  Law,  |  77. 

Svty  ow«d  to  pBiiengen  by  ferry  company  Is  to  conduct  Its  bualneu  with  snch 
care  as  will  make  the  entrance  on  Its  boats  safe  for  persona  of  ordinary  prudence. 
Race  V.  Union  Ferry  Co.  (1893).  138  N.  T.  664. 
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L,  IMS,  di.  SIS.  NaTlgaUon  corporaUona.  If  5,  8, 10. 

ObllffkHoB  of  f«TT7ittui. — Willie  atrict  diligence  end  k  dne  regard  for  the  ralue 
of  baman  life  do  not  conatltute  a  feirrman  an  Insurer  of  tb«  aafetr  of  hie 
pasaengen,  yet  ferrymen,  by  reason  of  tbe  nature  of  the  franchise  they  exercise, 
■ad  the  character  of  the  service  they  render  to  the  public,  are  beld  to  extreme 
dlltgence  and  care,  and  to  a  stringent  liability  tor  any  neglect  or  omiaaion  of  duty. 
There  la  the  further  dnty  of  recognising  that  automobiles  while  not  Inherently 
dangerous  may  from  conditiona  of  place  and  drcnmatances  becMoe  dangerous 
Inatromentalltles.  Melsle  t.  New  York  Central  and  Hudson  River  R.  R.  Co.  (1916), 
219  N.  y.  317,   11*  N.  E.  347. 

§  S.  Efleet  of  fulnn  to  pay  in  capital  stock, — ^The  capital  stock  of 
every  auch  corporation  shall  all  be  paid  in,  one-half  thereof  within  one 
year  and  tJie  other  half  thereof  within  two  years  from  its  incorporation,  or 
such  corporation  shall  be  disaolTed. 

Soaroe. — ^Former  Transportation  Corps.  U  (L.  1890,  ch.  S86)  |  5;  originally 
revised  from  L.  186S,  ch.  136,  |  11. 

Siiaelatlea  does  sot  occur  Ipto  facto  but  action  by  attorney-general  la  neces- 
sary.   See  anthoritlea  cited  under  Business   Corporations  Law.   |    6. 

§  6.  Kut  poit  Kkedale  of  rates, — Every  corporation  operating  any 
ferry  in  this  state,  or  between  this  state  and-  any  otiier  state,  and  from  or 
to  a  city  of  five  hundred  thousand  inhabitants  or  over,  shall  post  in  a 
conspicuous  and  accessible  place  in  each  of  its  ferryhonses,  in  plain  view 
of  the  passengers,  a  schedule  plainly  printed  in  the  English  language,  of 
the  rates  of  ferriage  charged  and  authorized  by  law  to  be  charged  for 
ferriage  over  such  ferry. 

Sonne.— Former  Transportation  Corps.  L.  (I^  1890,  ch.  666)  |  6;  section  waa 
new  in  former  Trsnaportatlon  Corporatlona  Law. 

Beforence*. — Neglect  to  poat  rates  is  a  mlademeanor.  Penal  Law,  |  871.  Regula- 
tion of  toll  rates  by  board  of  auperrlsora.  County  Law,  )  73. 


ARTICLE  III. 

MATIQATIOn  COBPOBATI0N8. 

Section  10.  Formation  of  corporation. 

11.  Navigation  between  additional  porta. 

12.  Payment  of  capital  stock. 

13.  Perries  nnantborlsed. 

14.  Blcyclea  to  be  transported  as  baggage  by  steamboats. 

§  10.  Ponnation  of  corporation. — Seven  or  more  persons  may  become 
a  corporation,  for  the  purpose  of  building  for  their  own  use,  equipping, 
famishing,  fitting,  purchasing,  chartering,  navigating  or  owning  steam, 
sail  or  other  boats,  ships,  vessels  or  other  property  to  be  used  in  any  lawful 
business,  trade,  commerce  or  navigation  upon  the  ocean,  or  any  seas, 
souads,  lakes,  rivers,  canals  or  other  waterways,  and  for  the  carriage, 
transportation  or  storing  or  lading,  freight,  mails,  property  or  passengers 
thereon  by  making,  signing,  acknowledging  and  filing  a  certificate,  stating 
the  name  of  the  corporation,  the  specific  objects  for  which  it  is  formed,  the 
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H  !!■  IS'  NaTlgatlon  ccrporatlons.  L.  I>09,  oh.  219. 

waters  to  be  navigated,  in  the  ease  of  vessels  other  than  ocean  steamers,  the 
amount  of  its  capital  stock,  which  shall  not  be  less  than  five  thousand, 
nor,  unless  the  corporation  is  formed  for  ocean  navigation,  more  than  four 
million  dollars,  the  term  of  its  exiat^ice,  the  number  of  shares  of  which 
the  capital  stock  shall  consist,  the  number  of  directors  thereof,  not  less  than 
five  nor  more  than  thirteen,  the  names  of  the  directors  for  the  first  ^ear, 
and  the  name  of  the  city,  village  or  town  and  county  in  which  its  principal 
office  is  to  be  situated,  the  number  of  shares  of  stock  which  each  subscriber 
of  the  certificate  agrees  to  take,  which  must  in  the  a^>regato  equal  ten  per 
centum  of  the  capital  and  at  least  ten  per  centum  of  which  must  be  paid 
in  cash.  Such  certificate  shall  have  attached  thereto  as  a  part  thereof, 
the  affidavit  of  at  least  three  of  such  directors,  to  the  effect  that  ten  per 
centum  of  such  capital  stock  has  been  in  good  faith  subscribed,  and  at  least 
ten  per  centum  of  such  subscription  has  been  paid  in  cash.  No  railroad 
corporation  shall  have,  own  or  hold  any  stock  in  any  such  corporation. 
{Amended  by  L.  1915,  cK  677.) 

Sonroe. — Former  Tranaportatlon  Corps.  L.  (L.  1890,  ch.  66S)  I  10,  u  amended 
by  L.  1S96,  cb.  936.  and  L..  I90I,  ch.  4S3;  originally  revised  from^  L.  1S52,  cb.  228, 
I  1,  as  amended  by  U  1ST5,  ch.  445,  and  H  2,  3  (ocean  navigation) ;  I^  1S54,  ch.  3 
(Lake  Qeorge);  U  1S54,  ch.  232,  I  1,  as  amended  by  L.  1878,  eh.  394,  and  |  t 
{uarlgatton  of  lakes  and  rivers);  L.  1857,  ch.  83,  %  Z  (Id.);  L.  1861,  ch.  238,  |  1, 
as  amended  by  L.  1865,  ch.  691  (Long  Island  Sound);  L.  1864,  ch.  337,  i  1 
(towing  and  salvage  corporations). 

The  amendment  of  I91S  omitted  a  limitation  of  60  years  as  the  term  of  existence, 
and  added  the  clause  excepting  corporations  formed  tor  ocean  navigation  Irom  the 
maximum  1  Imitation  of  capital. 

Certliloate  and  In  corporation. — See  notes  under  i  2,  ante. 

Subject  to  Tnblio  Service  Commlulon. — Public  Service  Com.  L.,  |  2,  sub.  9. 

Eeapoailblllty  of  iteamboat  company  for  paHenger'g  property  same  as  that  of 
Innkeeper.    Adams  v.  N.  J.  Steamboat  Co.  (1896).  151  N.  Y.  183. 

§  11.  Navigation  on  additional  waten.-~Any  such  corporations  except 
one  formed  for  ocean  navigation  desiring  or  intending  to  navigate  boats, 
ships  or  vessels,  upon  any  other  waters,  than  those  named  in  its  original 
certificate,  may  from  time  to  time  file  a  further  certificate,  in  the  same 
manner  as  is  prescribed  by  law  for  the  filing  of  the  origioai  certificate,  in 
which  shall  be  stated  such  additional  waters  upon  which  such  corporation 
desires  to  navigate  vessels,  and  thereafter  such  corporation  may  navigate 
its  vessels  upon  such  waters,  with  the  like  effect  as  if  they  had  been  named 
in  the  original  certificate.     {Amended  by  L.  1915,  ch.  677.) 

SovToe. — Former  Transportation  Corps.  I*  (L.  1890,  ch.  566)  !  11;  originally 
revised  from  L.  18G7,  ch.  419,  |  2. 

The  amendment  of  1915  amended  the  section  to  apply  to  "additional  waters" 
Instead  of  "additional  porta." 

g  12.  Fayment  of  capital  stock. — The  capital  stock  of  such  corporation 
shall  be  paid  in,  at  least  one-half  thereof,  within  one  year,  and  the  re- 
mainder within  two  years  from  its  incorporation,  or  the  corporation  shall 
be  dissolved.     Within  thirty  days  after  the  payment  of  the  last  install- 
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L.  1909,  cb.  219.  NaTlgaUon  corporatiomi.  H  13. 14. 

meat,  a  certificate  stating  that  the  whole  amount  of  such  capital  stock  has 
been  paid  in  shall  be  made,  signed  and  awom  to  the  president  and  a 
majority  of  the  directors  of  the  corporation,  and  Sled  and  recorded  in  the 
offices  where  the  original  certificates  of  incorporation  were  filed. 

Source. — Former  Traneportatlon  Corps.  U  (L.  1890,  ch.  G6B)  f  12;  originally 
rcTlBed  from  L.  1862,  db.  22S,  E  7;  L.  1854,  ch.  232,  |  10,  and  j  II,  sa  amended  by 
L  1SS5,  ch.  691. 

Sluolntlon  doM  not  occur  ipto  facto,  but  action  1b  ueceeBary.  See  anthorltlea 
dted  under  Bnalneaa  Corporations  Law,  |  5. 

§  13.  Ferriei  imanthoriKd. — This  article  shall  not  authorize  the  forma- 
tion of  any  ferry  corporation  to  ply  between  the  city  of  New  York  and  any 
other  point, 

Snroe. — Former  Transportation  Corps.  L.  (L.  1890,  ch.  G6S)  (  13;  originally 
reTleed  from  L.  1881.  cb.  238,  |  2. 

S  14.  Bicycles  to  be  transported  as  baggage  by  steamboats. — It  is  hereby 
made  the  duty  of  the  owners  or  lessees  of  any  steamboat,  or  line  of  steam- 
boats, except  ferry  boats  navigating  the  Hudson  river,  or  any  other  waters 
within  the  jurisdiction  of  this  state,  to  receive  and  transport  the  bicycle  of 
any  passenger  as  ordinary  baggage.  A  check,  of  convenient  size  and  form, 
pUinly  stamped  with  numbers,  and  fumiedied  with  a  convenient  strap,  shall 
be  afiBxed  to  such  bicycle  when  so  taken  for  transportation  for  a  passenger 
by  the  agent  or  employee  of  such  owners  or  lessees  and  a  duplicate  thereof 
given  to  the  passenger  or  person  delivering  the  same  to  him.  Such  bicycle 
shall  be  transported  as  baggage  and  subject  to  the  same  liabilities,  and  no 
sach  passenger  shall  be  required  to  crate,  cover  or  otherwise  protect  any 
such  bicycle.  Such  bicycle  shall  be  delivered  without  unnecessary  delay, 
to  the  passenger,  or  any  person  acting  in  his  behalf,  at  the  place  to  which 
it  was  to  be  transported,  or  at  a  regular  intermediate  stopping  place,  upon 
notice  to  such  i^ent  or  employee  of  such  owners  or  lessees,  in  whose  charge 
snch  bicycle  shall  have  been  given  by  such  passenger,  of  not  less  than  ten 
minntes,  upon  presentation  of  such  duplicate  cheek  to  such  agent  or  em- 
ployee of  such  owners  or  lessees. 

The  object  and  intent  of  this  section  is  to  compel  the  owners  or  lessees  of 
any  steamboat,  or  line  of  steamboats,  navigating  the  waters  of  this  state  to 
furnish,  without  further  charges  other  than  the  customary  fare  generally 
paid  such  owners  or  lessees  as  compensation  for  transporting  any  passenger 
and  his  ordinary  baggage,  the  same  facilities  to  passengers  going  by  boat, 
to  or  from  any  point  or  points  in  this  state,  as  is  afforded  those  who  go  by 
railroad. 

Any  person  or  persons,  partnership  or  corporation  violating  the  provi- 
sions of  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  two  hundred  and  fifty 
dollars,  or  by  imprisonment  in  a  county  jail  for  a  period  of  not  less  than 
thirty  days,  or  by  both  such  fine  and  imprisonment. 

Sotirce.— 1903,  ch.  121,  ||  1-S. 
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STAQS-COACH  COKPOKATIOHS. 

Section  20.  Inoorporation. 

21.  Alteration  or  «steiuIoii  of  route. 

22.  Powers. 

23.  BzlBtlng  routes  and  eitensIonB. 

24.  Certain  persons  and  corporations  subject  to  Public  Service  Commlo- 

slons  Law, 
26.    Additional  persons  and  corporattons  subject  to  the  public  serrlce  com- 

missions  law. 
23.    Consent  required. 

§  20.  Incorporation. — Five  or  more  personn  may  become  a  corporation 
for  tlie  purpose  of  establishing.  mftiutaininK  and  operating  any  stage  or 
omnibus  route  or  routes  for  pablic  use  in  the  conveyance  of  persons  and 
property  elsewhere  than  in  the  city  of  New  York,  or  any  stage  route  or 
routes  already  established  for  a  like  public  use,  by  makii^,  signing, 
acknowledging  and  filing  a  certificate  which  shall  state  the  name  of  the 
corporation,  the  number  of  years  it  is  to  continue,  the  route  or  routes  upon 
which  it  is  intended  to  run  as  near  as  practicable,  the  number  of  the  di- 
rectors, thereof ,  not  less  than  three  nor  more  than  five,  the  names  of  the 
directors  for  the  first  year,  the  amount  of  its  capital  stock,  the  place  of 
residence  of  each  subscriber  thereto,  and  the  number  of  shares  of  stock  he 
agrees  to  take  in  such  corporation. 

Bovroe. — Former  Tianaportatton  Corps.  K  (L.  1890,  eta.  G69)  |  20;  originally 
revised  from  L.  1867,  cb.  974,  {|  1,  2. 

CertlScate  and  Incorporation. — S«e  notes  under  |  8,  ante. 

§  21.  Alteration  or  extemiimi  of  nrate,^ — The  directors  may,  by  a  vote  of 
two-thirds  of  their  number,  at  any  time  alter  or  extend  the  route  or  routes 
designated  in  the  certificate  of  incorporation,  upon  making,  acknowledging, 
and  filing  a  certificate  to  that  effect,  in  the  offices  where  the  original  certif- 
cates  of  incorporation  were  filed. 

Sonree. — Former  TrasBportatlon  Corps.  L.  (L.  1890,  cb.  G6fl)  f  21;  origlnaUy 
revised  from  L.  1867,  ch.  974,  t  12. 

§  22.  Powers. — In  addition  to  the  powers  conferred  by  the  general  and 
stock  corporation  laws,  every  such  corporation  shall  have  power : 

1.  To  take  and  convey  persons  and  property  in  stages  and  omnibuses, 
and  to  provide'  and  run  the  necessary  stages  and  omnibuses  npon  their 
route  or  routes  for  the  public  use  and  to  receive  compensation  therefor. 

2.  To  erect  and  maintain  all  necessary  and  convenient  buildings,  fixtures 
and  machinery  for  the  use  and  accommodati<Hi  of  their  passengers  and 


Source. — Fonnet  Transportation  Corps.  L.    (L,  1890,  cb.  666)    f  22;   orlglnaUr 
revised  from  L.  1867,  cb.  974,  f  13. 
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S  23.  Exirtiii^  rontei  and  exteuloiui. — Any  corporation  incorporated 
onder  any  law  of  this  state  heretofore  enacted  which  owns  and  operates 
a  lawfully  established  stage  route  which  has  been  continuously  operated 
by  such  company  or  its  predecessors  in  title  to  aneh  route  for  five  years 
last  past  in  any  city  of  the  first  class,  is  hereby  aathorized  and  empowered 
to  extend  its  exiEting  routes  at  any  time  or  times  and  to  operate  the  same 
as  extended  with  stages  and  omniboaes  propelled  by  electricity  or  any  other 
motive  power,  in  and  upon  any  streets  and  highways  of  such  city,  without 
further  or  other  authority,  proceeding,  or  consent  required  under  any  act, 
general,  public,  private  or  local  provided,  however,  that  such  extensions 
shall  not  become  valid  until  they  shall  have  been  first  approved  by  the 
public  service  commission  which,  on  giving  its  approval,  ahall  make  a 
certificate  of  snch  extension  or  extensions  of  route  as  approved,  which 
certificate  shall  be  filed  in  the  ofBce  of  the  secretary  of  state,  and  in  the 
office  of  the  clerk  of  the  county  in  which  such  extension  is  located.  Such 
company,  on  filing  in  said  offices  an  acceptance  of  the  extension  specified 
in  snch  certificate  and  on  operating  such  extensions,  ahall  have  the 
right  to  chaise  a  fare  not  exceeding  ten  cents  per  passenger  for  a  con- 
tinuous ride  over  the  whole  or  any  part  of  the  routes  owned  or  operated 
by  it,  and  shall  pay  a  license  fee  to  the  city  in  which  it  operates  equal  to 
the  charge  now  in  force  for  licensing  similar  stages  and  omnibuses,  and 
shall  also  pay  to  the  comptroller  or  other  chief  fiscal  officer  of  said  city 
five  per  coitnm  per  annum  of  its  frross  receipts  from  the  operation  of  said 
routes. 

Sowoe. — Former  Tranaportatlon  Corps.  L.  (L.  1890,  eh.  566)  |  23,  &b  added  by 
L.  1900,  ch.  S67. 

EeMlptf  for  ftdvertislnc  ipkoe. — Monej's  received  iry  a  coadi  companr  from  the 
Inslng  of  apace  In  Its  stages  lor  advertising  purposes  are  receipts  from  tbe  opera- 
tion ot  Its  routes  witliln  the  meaning  of  section  23  of  the  Transportation  Corpora- 
tloaa  Law  and  hence  subject  to  the  license  tee  therein  provided  upon  gross  receipts 
from  sncb  operation.  Cltr  of  New  York  v.  Fifth  Avenne  Coscb  Co.  (1916),  9G  Misc. 
366,  1S8  N.  Y.  Snpp.  TGO. 

g  24.  Certain  persoiu  and  oorporatiou  lubjeot  to  pnblio  service  commis- 
fions  law. — Any  person  or  any  corporation  who  or  which  owns  or  operates 
any  stage  route  in  any  city  of  one  million  inhabitants,  or  more,  shall  be 
deemed  to  be  included  within  the  meaning  of  the  term  "common  carrier" 
as  used  in  the  public  service  commissions  law,  and  shall  be  subject  to  all 
the  provisions  of  the  said  law  applicable  to  common  carriers. 

Sonroe. — This  aectton  was  Inserted  In  tbe  bill  br  the  legislature  la  1909,  and  seems 
to  be  new;  If  so,  It  Is  probable  that  L.  1909,  ch.  596,  In  relation  to  tbe  constractlon 
of  tbe  Consolidated  Laws  doss  not  apply.     See  Consolidated  Laws. 

8  26.  Additional  penoni  and  corporations  inhject  to  the  pnhlic  service 
commiislonfl  law. — ^Any  person  or  any  corporation  who  or  vrhich  owns  or 
operates  a  stage  route,  bus  line  or  motor  vehicle  line  or  route  or  vehicles 
described  in  the  next  succeeding  section  of  this  act  wholly  or  partly  upon 
and  along  any  street,  avenue  or  public  place  in  any  city  shall  be  deemed 
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to  be  mcluded  within  the  meaning  of  the  term  "common  carrier"  as  used 
in  the  public  service  commtssioiiB  law,  and  shall  be  required  to  obtain  a 
certificate  of  convenience  and  necessity  for  the  operation  of  the  route  or 
vehicles  proposed  to  be  operated,  and  shall  be  sabject  to  all  the  provisioos 
of  the  said  law  applicable  to  common  carriers.  {Added  by  L.  1913,  ch. 
495  and  amended  by  L.  1915,  ch.  667.) 

The  amendment  of  191S  appUad  the  eection  to  any  city  whereas  It  orlKlnally  ap- 
plied to  one  of  7G0,000  or  under;  alao  omitted  a  reQutrement  that  where  a  railroad 
shall  have  contributed  to  the  expense  of  constractlon  of  the  route,  the  public 
sendee  commlsBlon  may  require  a  payment  of  6%  of  such  contribution  to  the  high- 
way fund  of  the  county. 

appUoatioK. — ^ThfB  section  and  section  26  relate  only  to  operation  upon  and  along 
etreetH,  avenues,  and  public  placee  In  cities.  (Pub.  Serv.  Com.,  Zd  Dlst.,  May  2, 
1918),  a  State  Dept.  Rep.  297. 

Conunoa  oarrier. — One  who  operates  In  a  city  a  motor  vehicle  connected  with  a 
bus  line,  a  stage  route  and  a  motor  vehicle  line  or  route,  all  of  which  are  feeders, 
connections,  inducements,  advertisers,  solicitors,  aids  to  and  a  part  of  his  system  of 
carrying  pasaengers  for  hire  from  said  city  to  points  beyond  the  corporate  limits. 
Is  a  common  carrier  within  said  city  within  the  meaning  of  chapter  667  of  the 
Laws  of  191E.  Public  Service  Commission  v.  Hurtgan  (191E),  91  Hlec.  432,  154 
N.  Y.  Supp.  897. 

A  mnniolpal  lloenie  permitting  the  licensee  to  operate  a  jltsey  bn*  line  withla 
the  municipality  does  net  create  a  vested  right  in  the  Ueeniee  so  ae  to  exempt  him 
from  the  operation  of  chapter  667  of  the  Laws  of  1916,  amending  section  2E  ol  the 
Transportation  Corporations  Law,  subsequently  enacted,  which  required  persona 
operating  such  Hns  lines  In  cltlee  to  obtain  a  certificate  of  convenience  and  necea- 
elty  from  the  Public  Service  Commission  and  subjects  such  line  to  reasonable 
regulations  Imposed  by  the  Commission.  In  view  of  the  fact  that  a  Jitney  bus  line 
uses  the  highways  of  a  municipality  and  comes  In  competition  with  other  vehicles 
carrying  passengers  for  hire,  the  Legislature,  in  the  exercise  of  Its  police  powers, 
may  subject  such  carriers  to  the  Jurisdiction  of  the  Public  Service  Commission. 
Although  said  statute  places  only  those  bus  lines  charging  a  fare  of  fifteen  cents 
or  less  under  the  Jurisdiction  of  the  Public  Service  Commission,  there  is  no  Illegal 
dlecrlm  I  nation  against  such  carriers  In  violation  of  their  constitutional  rights. 
Public  Service  Commission  v.  Booth  (1915),  170  App.  Dlv.  590,  166  N.  Y.  Supp.  140. 

lajnnetlon. — One  who  operates  a  motor  vehicle  line  within  a  city  without  the 
consent  of  the  municipal  authorities  and  without  procuring  a  certificate  from  the 
public  service  commission  as  to  the  neceaslty  and  public  convenience  of  euch  btul- 
ness  violates  the  statute,  and  an  Injunction  will  be  granted  restraining  htm  trom 
operating  his  motor  vehicles  and  carrying  pasBengers  for  hire  within  said  city. 
Public  Service  Commission  v.  Hnrtgan  (1916),  91  Mlec.  432. 164  N.  Y.  Supp.  897. 

S  26.  Consent  required. — Ko  bus  line,  stage  route  nor  motor  vehicle  line 
or  route,  nor  any  vehicle  in  connection  therewith,  nor  any  vehicles  carrjing 
paseengers  at  a  rate  of  fare  of  fifteen  ceots  or  less  for  each  passenger  within 
the  limits  of  a  city  or  in  competition  with  another  common  carrier  which  is 
required  by  law  to  obtain  the  consent  of  the  local  authorities  of  said  city 
to  operate  over  the  streets  thereof  shall  be  operated  wholly  or  partly  upon 
or  along  any  street,  avenue  or  public  place  in  any  city,  nor  receive  a  cer- 
tificate of  public  convenience  and  necessity  until  the  owner  or  owners 
thereof  shall  have  procured,  after  public  notice  and  a  hearing,  the  consent 
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of  the  local  anthorities  of  said  city,  as  defined  by  the  railroad  law,  to  such 
operation,  upon  such  terms  and  conditions  as  said  local  authorities  may 
prescribe,  which  may  include  provisions  covering  description  o£  route,  rate 
of  speed,  compensation  for  wear  and  tear  of  pavement,  improvements  and 
bridges,  safeguarding  passengers  and  other  persons  using  such  streets,  and 
no  sach  operation  upon  the  streets  of  any  such  city  shall  be  permitted 
until  the  owner  or  operator  of  such  vehicles  or  proposed  line  or  route 
shall  if  required  by  such  local  authorities  have  executed  and  delivered  a 
bond  to  such  city  in  an  amount  fixed  by  said  local  authorities  and  in  the 
form  prescribed  by  the  chief  law  officer  of  said  city  with  sureties  satis- 
factory to  the  chief  fiscal  officer  of  said  city,  which  bond  may  be  required 
to  provide  adequate  security  for  the  prompt  payment  of  any  sum  accruing 
to  said  city,  and  the  performance  of  any  other  obligations,  under  the  terms 
and  conditions  of  such  consent,  as  well  as  adequate  security  for  the  pay- 
ment by  such  owner  of  any  damages  occurring  to,  or  judgments  recover- 
able by,  any  person  on  account  of  the  operation  of  such  line  or  route,  or 
any  fault  in  respect  thereto.     [Added  iy  L.  1915,  eh.  667.) 

Kefereaoet. — See  notes  to  preceding  section. 

Appllcatten. — Under  this  section  one  operating  a  borse-drawn  vehicle  along  and 
upon  ctly  streets  for  tbe  carriage  of  passengers  at  a  cbai^  of  fifteen  cents  or  less, 
regular  trips  being  made  morning  and  evening,  must  procure  tbe  consent  of  tbe 
local  antborltles  and  also  a  certificate  of  public  convenience  and  necessity,  and  the 
requirement  of  tbe  statute  may  not  be  ignored  on  a  showing  that  the  passengers 
are  only  tbe  employees  of  a  manufacturing  plant  who  are  a  "mutual  transportation 
dab"  each  paying  when  be  does  rtde  a  fare  of  five  cents.  Public  Service  Commis- 
sion v.  Fox  (1916),  96  Hlsc.  283,  160  N.  Y.  Supp.  69. 

ARTICLE  V. 
TIAICWAT  COKIORATIOn. 
Section  30.    Incorporation. 

31.  Powers. 

32.  Hay  acquire  land  by  condemnation. 

33.  Croeslngs. 

3  80.  Inoorporation. — Thirteen  or  more  persons  may  become  a  corpora- 
tion for  constructing,  maintaining  and  operating  an  elevated  tramway, 
coDHtmcted  of  poles,  piers,  wires,  rods,  ropes,  bars  or  chains,  for  the  trans- 
portation of  freight  in  suspended  buckets,  oars  or  other  receptacles,  for 
hire,  by  making,  signing,  acknowledging  and  filing  a  certificate  stating  tbe 
name  of  the  corporation,  the  number  of  years  it  is  to  continue,  the  places 
from  and  to  which  such  tramway  is  to  be  constructed,  maintained  and 
operated,  its  length  as  near  as  may  be,  the  name  of  each  county  through  or 
in  which  it  is  made  or  intended  to  be  made,  the  amount  of  its  capital  stock 
and  the  number  t)f  shares  into  which  it  is  to  be  divided,  the  number  of  the 
directors  thereof,  not  less  than  three,  the  names  and  places  of  residence  of 
the  directors  for  the  first  year,  the  place  of  residence  of  each  subscriber 
thereto  and  the  number  of  shares  he  agrees  to  take  in  such  corporation. 

Vol.  VIII— 46  r^  \ 

hyUOOgle 


8988  TRANSPORTATION  CORPORATIONS  LAW. 

tl  31-33.  Tremvar  corporatlone.  L.  U09.  cli.  219. 

Source. — Former  Traneportatlon  Corpa.  U    (U  1890,  ch.  666)    |  30;   oriKlnallr 
nrlB«d  from  L.  188S,  ch.  462.  |  1. 
Certlilc&te  and  Ineorporatlon. — See  notes  to  g  2,  ante. 

§  31.  Fowen. — Every  sach  corporation,  in  addition  to  the  powers  con- 
ferred by  the  general  and  stock  corporation  laws,  shall  have  power : 

1.  To  cause  such  examination  and  surveys  for  its  proposed  tramway  to 
be  made  as  may  be  necessary  to  the  selection  of  the  most  advantageous 
route,  and  for  such  purpose  by  its  officers  and  servants,  to  enter  upon  the 
lands  or  waters  of  any  person,  but  subject  to  responsibility  for  all  damages 
done  thereto. 

2.  To  lay  out  its  tramway  and  to  construct  the  same  as  hereby  provided. 

3.  To  erect  and  maintain  all  necessary  and  convenient  buildings,  sta- 
tions, fixtures  and  machinery  for  the  accommodation  and  transaction  of  it3 
business. 

SouTM. — Former  Traneportatlon  CktrpB.  L.  (U  1S90,  ch.  566)  |  31;  orlglnaUr 
revised  from  L.  18SS.  ch.  <S2.  gg  6,  S. 

g  32.  Hay  acqiiire  land  by  oondenmation. — In  case  any  such  corpora- 
tion is  unable  to  agree  for  the  purchase,  use  or  lease  of  any  real  property 
required  for  the  purposes  of  its  incorporation,  it  shall  have  the  right  to 
acquire  title  to  the  same  by  condemnation. 

Bonroe. — Former  TraDBportatlon  Corps.  U  (L.  ISdO,  ch.  G66)  |  32;  orlKtnally 
revised  from  L.  1888,  ch.  462,  )  T. 

Beferenoes. — Condemnation  proceedings.    See  Code  Civ.  Pro.  IS  3367-3384. 

ITse  must  be  pnhlle. — What  must  be  shown  hy  tramway  company  seeking  to 
condemn  real  property.  Matter  of  Split  Rock  Cable  Co.  (1S90),  68  Hun  351,  12 
N.  Y.  Supp.  116,  afld.  In  128  N.  Y.  408. 

S  33.  Crossinga. — Whenever  any  tramway,  constructed  by  any  such 
corporation,  shall  cross  a  railroad,  highway,  turnpike,  plank-road  or  canal, 
sueb  tramway  shall  be  so  constructed  as  not  to  int«rfere  with  the  free  use 
of  such  railroad,  highway,  turnpike,  plank-road  or  canal  for  the  purposes 
for  which  it  was  intended. 

Sonroe.— Former  Transportation  Corps.  L.  <L.  1890,  ch.  B66)  I  33;  orlglnallr 
revised  from  L.  1888,  ch.  462,  i  g. 


ARTICLE  VI. 

FIPB  UBS  COSFOKATIOVS. 

1  40.  Incorporation. 

11.  Location  or  Hue. 

42.  Condemnation  of  real  property. 

43.  Railroad,  turnpike,  plank-road  and  highway  croaalngB. 

44.  Construction  across  and  alonf  canals,  rivers  and  creeks. 

45.  Consent  of  local  authorities. 

46.  Construction  through  villages  and  cities. 

47.  Over  Indian  reaervatlons. 

48.  Over  state  landa. 
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L.  1909,  cb.  219.  Pipe  line  coFporatlons.  ||  40,  41. 

49.  Additional  itowera. 

60.  Use  ot  line  to  be  public;  storage;  liable  as  common  carriers;  rates  and 
charges. 

51.  Receipts  for  property;  cancellation  ol  voucbers;  delivery  of  property. 

52.  Montbly  statements. 

53.  Fences;  {arm  crossings  and  use  of  line  Qot  Inclosed. 
64.  Taxation  of  property. 

§  40.  Incorporation. — Twelve  or  more  persons  may  become  a  corpora- 
tion for  constructing  and  operating  for  public  use,  except  in  the  city  of 
New  York,  lines  of  pipe  for  conTejnng  or  transporting  therein  petroleum, 
gas,  liquids  or  any  products  or  property,  or  for  maintaining  and  operating 
any  line  of  pipe  already  constructed  and  owned  by  any  corporation,  person 
or  persons,  except  in  such  city,  for  the  public  use,  by  making,  signing, 
acknowledging  and  filing  a  certificate  stating  the  name  of  the  corporation, 
the  number  of  years  it  is  to  continue,  the  places  from  and  to  which  it  is  to 
be  constructed  or  maintained  and  operated,  its  length  as  near  as  may  be, 
the  name  of  each  county  through  or  into  which  it  is  to  be  constructed ;  the 
amount  of  its  capital  stock,  which  shall  not  be  less  than  fifteen  hundred 
dollars  for  every  mile  of  pipe  constructed  or  proposed  to  be  constructed, 
and  the  number  of  shares  of  which  it  shall  consist;  the  number  of  directors 
not  less  than  seven,  and  the  names  and  places  of  residence  of  the  directors 
for  the  first  year,  and  the  place  of  residence  of  each  subscriber  and  the 
number  of  shares  he  agrees  to  take  in  such  corporation,  which  must  in  the 
aggregate  equal  ten  hundred  and  fifty  dollars  for  every  mile  of  pipe  con- 
structed or  proposed  to  be  constructed,  and  twenty-five  per  centum  of 
which  must  be  paid  in  cash.  Such  certificate  shall  have  indorsed  thereon 
or  appended  thereto  and  as  a  part  thereof,  an  afGdavit  made  by  at  least 
three  of  the  directors  named  therein  that  at  least  ten  hundred  and  fifty 
dollars  of  stock  for  every  mile  of  line  proposed  to  be  constructed  or  main- 
tained and  operated  has  been  in  good  faith  subscribed,  and  twenty-five  per 
centum  paid  in  money  thereon,  and  that  it  is  intended  in  good  faith  to 
construct  or  to  maintain  and  operate  the  line  of  pipe  mentioned  in  such 
certificate,  and  that  such  corporation  was  not  projected  or  formed  with  the 
intent  or  for  the  purpose  of  injuring  any  person  or  corporation,  nor  for  the 
purpose  of  selling  or  conveying  its  franchise  to  any  person  or  corporation, 
nor  for  any  fraudulent  purpose, 

Sonroe. — Former  Transportation  Corps.  L.  <L.  1890,  cb.  666)  |  40;  originally 
revised  from  L.  18TS.  ch.  203,  |{  1.  2,  4,  6. 

Certificate  and  Incorporation. — See  notes  to  f  2,  ante. 

I  41.  Location  of  line. — Every  such  corporation  shall  before  commencing 
the  construction  of  ita  pipe  line  in  any  county,  or  any  proceeding  for  the 
condenmation  of  real  property,  plainly  and  distinctly  mark  and  designate 
the  line  adopted  and  located  by  it  by  a  line  of  stakes  consecutively  num- 
bered and  equally^  distant,  and  not  more  than  twenty  rods  from  each 
other,  BO  that  each  line  can  be  definitely  known  and  ascertained  in  all 
places,  and  make  a  map  and  survey  of  the  route  so  located  and  staked 
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out,  and  Bhall  indicate  thereon  plainly  the  points  where  such  ronte  crosses 
each  parcel  of  land  to  which  it  has  not  acquired  title  by  aj^reement,  and 
shall  cause  snch  map  and  survey  to  be  certified  by  the  president  and  en- 
gineer, and  filed  in  the  office  of  the  clerk  of  the  county  into  or  through 
which  the  line  so  located  and  mapped  pasaee,  and  shall  give  to  the  owner 
or  occupant,  if  he  is  known  or  can  be  ascertained,  of  every  parcel  of  land 
through  which  such  route  passes,  the  title  to  which  has  not  been  acquired 
by  purchase,  written  notice  of  the  filing  of  such  map  and  survey,  stating 
that  such  route  passes  over  or  across  such  owner's  or  occupant's  lands,  and 
that  the  route  thereof  is  indicated  tberewi  by  such  line  of  stakes.  Any 
occupant  or  owner  of  such  lands  feeling  af^rieved  by  the  proposed  loca- 
tion may,  within  fifteen  days  after  the  service  of  such  notice,  give  ten  days' 
written  notice  to  the  corporation,  by  service  upon  the  president,  engineer, 
or  any  director  thereof,  and  to  the  owner  or  occupant  of  any  lands  to  be 
affected  by  the  alteration  to  be  proposed  by  him,  of  the  time  and  place  of 
an  application  to  be  made  by  him  to  a  special  term  of  the  supreme  court 
in  Uie  judicial  district  in  which  the  lands  are  situated  for  the  appointment 
of  commissioners  to  re-locate  such  line.  If  upon  the  hearing  the  court  shall 
consider  that  sufficient  cause  exists  therefor,  it  shall  appoint  three  dis- 
interested persons  commissioners  to  examine  the  ronte  located  and  the 
proposed  alteration  thereof,  and  direct  the  mode  of  proceeding,  who  shall 
report  to  the  court  the  facts  relating  thereto  and  their  opinion  as  to  the 
proposed  alteration,  and  what,  if  any,  alteration  should  be  made  in  such 
line,  and  the  court  shall  thereupon  make  such  order  as  it  shall  deem  proper 
in  relation  to  such  alteration,  and  determine  the  location  of  such  tine,  and 
fix  and  adjust  the  costs,  fees  and  charges  of  the  commissioners,  and  the 
costs  and  charges  of  the  proceedings,  and  direct  by  which  party  the  same 
shall  be  paid,  and  may  enforce  payment  thereof  by  proceedii^  as  for  a 
contempt  of  court,  for  refusal  to  pay  costs  directed  to  be  paid  by  an  order 
of  the  court,  and  such  order  shall  be  final  as  to  the  location  of  the  line 
upon  the  lands  embraced  therein.  Such  corporation  shall  not  commence 
the  work  of  constructing  or  laying  its  line  of  pipe,  or  institute  proceed- 
ings for  the  condemnation  of  real  property,  in  any  county,  until  after  the 
expiration  of  fifteen  days  from  the  service  by  it  of  the  notice  herein  re- 
quired, nor  until  all  applications  for  a  re-location  of  its  line  in  such  county, 
if  any  are  made,  have  been  finally  determined. 

Source. — Former  Transportation  Corpe.  U  (U  1890.  cb.  566)  |  41;  origlnftllT 
revised  from  L.  1878,  ch.  203,  |  23. 

I  42.  Condemnation  of  real  property. — In  case  such  corporation  is 
unable  to  agree  for  the  purchase  of  any  real  estate  required  for  the  purposes 
of  its  incorporation,  and  its  line  of  pipe  in  the  county  in  which  such  real 
estate  is  situated  has  been  finally  located,  it  shall  have  the  right  to  acquire 
title  thereto  by  condemnation,  but  such  corporation  shall  not  locate  or 
construct  any  line  of  pipe  through  or  under  any  building,  dooryard,  lawn, 
garden  or  orchard,  except  by  the  consent  of  the  own^  thereof  in  writing 
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duly  acknowledged,  nor  through  any  cemetery  or  burial  ground,  nor  within 
one  hundred  feet  of  any  building,  except  where  such  line  is  authorized 
by  public  ofBcers  to  be  laid  across  or  upon  any  public  highway,  or  where 
tlie  same  is  laid  across  or  upon  any  turnpike  or  plank-road.  No  pipes 
shall  be  laid  for  the  purpose  of  carrying  petroleum,  gas  or  other  products 
or  property  through  or  under  any  of  the  streets  in  the  cities  of  this  state, 
unless  such  corporation  shall  first  obtain  the  consent  of  a  majority  of  the 
property  owners  on  the  streets  which  may  be  selected  for  the  laying  of 
pipes,  and  such  pipe  line  shall  be  located  with  all  reasonable  care  and 
prudence  so  as  to  avoid  danger  from  the  bursting  of  the  pipes. 

Sanroe. — Former  TransporUtlon  Corps.  L.  (L.  1S9Q,  ch.  566)  {  *2;  orlglDallr 
raTlaed  from  L.  1S78,  ch.  203,  ||  14.  34. 

Xefeienoea. — Condemnation  proceedings,  Code  ClT.  Pro.  J|  3357-3384. 

g  43.  Bailroad,  turnpike,  plank-road  and  hlf^way  crouings. — Whenever 
any  line  of  pipe  of  any  such  corporation  shall  necessarily  cross  any  rail- 
road, highway,  turnpike  or  plank-road,  such  line  of  pipe  shall  be  made  to 
cross  under  such  railroad,  highway,  turnpike  or  plank-road  and  with  the 
least  injury  thereto  practicable,  and  unless  the  right  to  cross  the  same 
shall  be  acquired  by  agreement,  compensation  shall  be  ascertained  and 
made  to  the  owners  thereof,  or  to  the  public  in  ^ase  of  highways,  in  the 
manner  prescribed  in  the  condemnation  law,  but  no  exclusive  title  or  use 
shall  be  so  acquired  as  against  any  railroad,  turnpike  or  plank-road  corpo- 
ration, nor  against  the  rights  of  the  people  of  this  state  in  any  public 
highway,  but  the  rights  acquired  shall  be  a  common  use  of  the  lands  in 
such  manner  as  to  be  of  the  least  practical  injury  to  such  railroad,  turn- 
pike or  plank-road,  consistent  with  the  use  thereof  by  such  pipe  line  corpo- 
ration, nor  shall  any  such  corporation  take  or  use  any  lands,  fixtures  or 
erections  of  any  railroad  corporation,  or  have  the  right  to  acquire  by  con- 
demnation the  title  or  use,  or  right  to  run  along  or  upon  the  lands  of  any 
such  corporation,  except  for  the  purpose  of  directly  crossing  the  same  when 


SoDTce.— Fonner  TransporUtlon  Corps.  L.  (L.  1890.  cb.  666)  |  43;  orlglnallr 
lenaed  from  L.  1878,  cb.  303.  |  2&. 

g  44.  Co&Btmctlon  acron  and  alot^  oanali,  riven  and  creeks. — ^\o  pipe 
line  shall  be  constructed  upon  or  across  any  of  the  canals  of  this  state, 
except  by  the  consent  of  and  in  the  manner  and  upon  the  terms  prescribed 
by  the  superintendent  of  public  works,  unless  constructed  upon  a  tixed 
bridge  across  such  canal,  and  with  the  consent  of  the  person  for  whose 
benefit  such  bridge  is  constructed  and  maintained,  or  upon  such  a  bridge 
over  the  canal,  at  the  crossing  of  a  public  highway  or  street,  with  the  con- 
sent of  the  public  officers  having  the  supervision  thereof,  or  of  the  municipal 
authorities  of  any  village  or  city  within  whose  limits  such  bridge  may  be, 
nor  shall  the  pipes  of  any  such  corporation  be  laid  through  or  along  the 
banks  of  any  of  the  canals  of  this  state,  nor  through  or  under  any  of  its 
rivers  or  creeks,  unless  such  pipes  shall  be  eueased  so  as  to  prevent  leak- 
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age,  in  Buch  m&noer  aa  shall  be  approved  by  the  Huperintendent  of  publie 
works. 

Bonroe. — Former  Transportation  Corps.  L.  (U  ISSO,  cb.  666)  |  44;  orlElnaUr 
reviaed  from  L.  I8TS.  cb.  203,  |  26. 

8  45,  ConwDt  of  local  aathoritiei. — ^No  pipe  line  shall  be  constructed 
across,  aloi^  or  upon  any  public  highway  without  the  consent  of  the  com- 
missioners of  highways  of  the  town  in  which  such  highway  is  located,  upon 
such  terms  as  may  be  agreed  upon  with  such  eommissiouers.  If  such  con- 
sent  or  the  consent  of  the  commissioners  or  municipal  authorities  required 
by  the  preceding  section  can  not  be  obtained,  application  may  be  made 
to  the  appellate  division  of  the  supreme  court  of  the  department  in  which 
such  highway  or  bridge  is  sitoated  for  an  order  permitting  the  corporation 
to  construct  its  line  across,  along  or  upon  such  highway,  or  across  or 
npon  such  bridge.  The  application  shall  be  by  duly  verified  petition  and 
notice  which  shall  be  served  upon  the  commissioners  of  highways  of  the 
town  in  which  the  highway  is  situated,  or  the  municipal  autboritiee  of 
the  village  or  city  where  such  bridge  is  located,  according  to  the  practice 
or  order  of  the  court,  or  by  an  order  to  show  cause,  and  the  court  upon  the 
hearing  of  the  application  may  grant  an  order  permitting  the  line  to  be  so 
constructed  in  such  manner  and  upon  such  terms  as  it  may  direct. 

Bonroe, — Former  Transportation  Corps.  L.  (L.  ISSO,  ch.  566)  f  45;  orlglnalll7 
reTlMd  trom  L.  ISTS.  cb.  203,  |  28. 

See  People  ex  rel.  United  Natural  Qes  Co.  v.  Prleat  (IB12),  1G2  App.  Dlv.  »St, 
136  N.  Y.  Supp.  57B. 

§  46.  Coutmction  through  vilh^ies  and  oitiet. — No  pipe  line  bIibII  be 
constructed  into  or  through  any  incorporated  village  or  city  in  iias  state, 
unless  authorized  by  a  resolution  prescribing  the  route,  nuuauae  vf  eea- 
stniction  and  terms  upon  which  granted,  adopted  at  a  regular  me<<ing  of 
the  board  of  trustees  of  the  village  or  the  common  council  of  the  city  by 
a  two-thirds  vote  of  such  board  or  council,  but  such  resolution  shall  not 
affect  any  private  right  No  pavement  shall  be  removed  in  any  city  under 
the  provisions  of  this  article,  unless  done  under  the  direction  of  the  com- 
mon council,  nor  until  such  corporation  shall  give  a  bond  in  such  sum  as: 
the  common  council  may  require  for  the  replacing  of  any  pavements  which 
shall  have  been  removed.  In  case  any  pavement  shall  have  been  removed! 
and  not  properly  relaid,  the  common  council  may  bring  suit  in  any  court  of 
record,  for  the  cost  of  relaying  such  pavement  against  any  such  corpora- 
tion. No  gas-houses  shall  be  erected  in  any  city  under  the  provisions  of 
this  article,  for  supplying  gas  to  the  inhabitants,  unless  consent  is  first 
given  by  the  corporate  authorities  of  the  city. 

Sonree. — Former  Tranaportatton  Corps.  L.  (L.  1890,  ch.  666)  t  47;  orlglnaU? 
revlBed  from  L.  1878,  ch.  203,  i  29. 

ripe  line  In  streets  probably  constitutes  an  additional  burden,  for  wMch  the 
owner  of  the  fee  la  entitled  to  damages.    See  cases  cited  under  f  102,  post 

g  47.    Over  Indian  reaervatitfiii. — Such  corporation  may  contract  with. 
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the  chiefs  of  any  nation  of  Indians  over  whose  landa  it  may  be  necessary 
to  construct  its  pipe  line  for  the  r^ht  to  constmct  such  pipe  line  upon  such 
lauds,  but  no  such  contract  shall  vest  in  the  corporation  the  fee  of  such 
lands,  nor  the  right  to  occupy  the  same  for  any  purpose  other  than  for  the 
conatnictiou,  operation  and  maintenance  of  sneh  pipe  line,  nor  shall  such 
contract  be  valid  or  efifectnal  until  the  same  haa  been  ratilied  by  the  county 
court  of  the  county  in  which  the  lands  are  situated. 

Bovroe. — Former  Transportation  Corps.  I..  (L.  1890,  ch.  566)  |  47;  origlnallf 
rertsed  from  L.  1878,  ch.  203,  |  27. 

XefcTcnoei. — See  note  to  Indian  Law,  |  2. 

§  48.  Over  itate  landi. — The  commissioners  of  the  land  office  sitall  have 
power  to  grant  to  any  pipe  line  corporation  any  lands  belonging  to  the 
people  of  this  state  which  may  be  required  for  the  purposAa  of  its  incorpo- 
ration on  such  terms  as  may  be  agreed  on  by  them,  or  such  corporation 
m^  acquire  title  thereto  by  condemnation,  and  if  any  lands  owned  by 
any  county,  eity  or  town  be  required  by  such  corporation  for  such  pur- 
poses, the  county,  city  or  town  officers  having  chaise  of  such  lands  may 
grant  them  to  such  corporation  upon  anch  terms  and  for  aneh  compensation 
as  may  be  f^reed  upon. 

Sonrte. — Former  Transportation  Corps.  L.  (L.  1890.  ch.  B66>  J  4S;  originally 
revised  from  L.  1878,  ch.  203,  (  30. 

§  48.  Additional  pow«n.— Every  corporation  formed  onder  this  article 
idiall  in  addition  to  the  powers  conferred  by  the  general  and  stock  corpora- 
tion laws  have  power: 

1.  To  cause  such  examinations  and  surveys  of  its  proposed  line  of  pipe 
to  be  made  as  may  be  necessary  to  the  selection  of  the  most  advantageous 
route,  and  for  such  purpose  by  its  officers,  agents  or  servants  may  enter 
upon  the  lands  or  waters  of  any  person,  upon,  through  or  across  which 
such  corporation  can  construct  ite  line  of  pipe,  under  the  provisions  of  this 

■article,  subject  however  to  liability  for  all  actual  damage  which  shall  be 
done  thereto. 

2.  To  take  and  hold  such  voluntary  grants  of  real  estate  and  other  prop- 
erty, as  shall  be  made  to  it  to  aid  in  the  ecmstruction,  maintenance,  opera- 
tion and  accommodation  of  its  pipe  line. 

3.  To  lay  out  its  pipe  line  route  not  exceeding  twelve  feet  in  width, 
bat  at  the  terminations  of  such  line  and  at  ail  receiving  and  discharging 
points  and  at  all  places  where  machinery  may  properly  or  must  necessarily 
be  set  up  for  the  operation  of  such  pipe  line  it  may  take  Such  additional 
width,  and  for  such  length  as  may  be  necessary. 

4.  To  take  and  convey  through  pipes  any  property,  substance  or 
product  capable  of  tran^tortation  therein  by  any  force,  power  or  mechan- 
ical agency,  and  to  erect  and  maintain  all  necessary  and  convenient  build- 
ings, stations,  fixtures  and  machinery  for  the  purposes  of  its  incorporation. 

5.  To  regulate  the  time  and  manner  in  which  property  shall  be  trans- 
ported over  its  pipe  lines,  and  the  compensation  to  be  paid  therefor,  but 
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such  eompenBation  Bball  not  exceed  tbe  sum  or  be  above  tlie  rate  of  twenty- 
five  cents  per  one  hundred  miles  for  the  transportation  of  forty-two 
gallons  of  any  product  transported  on  lines  of  one  hundred  miles  in  length 
or  over,  which  shall  be  reckoned  and  adjusted  upon  the  quantity  or  num- 
ber of  gallons  delivered  by  such  corporation  at  the  point  to  which  it  i^all 
have  undertaken  to  deliver  the  same. 

Bouice.— Former  Traneportatlon  Corps.  U  (I,.  1890,  eta.  G66)  |  49;  orlglnaUr 
revised  trom  L.  18T8,  ch.  203.  f  33,  eubda.  l--«. 

g  50.    Use  of  line  to  be  public;  •torage;  liable  as  common  oarrien;  rates 

and  charsea.-^The  pipe  lines  of  every  such  corporation  shall  be  open  for 
transportation  to  the  public  use,  and  all  persons  desiring  to  transport 
products  through  such  pipe  line  shall  have  the  absolute  right  upon  equal 
terms  to  such  transportation  in  the  order  of  application  therefor,  on  com- 
plying with  the  general  requirements  of  such  corporation,  as  to  delivery 
for  and  payment  of  such  transportation,  but  no  application  for  such  trans- 
portation shall  be  valid  beyond  or  for  a  greater  quantity  of  products  than 
the  applicant  shall  then  own  and  have  ready  for  delivery  for  transporta- 
tion to  such  corporation,  and  every  such  corporation  shall  provide  suit- 
able and  necessary  receptacles  for  receiving  all  such  products  for  trans- 
portation, and  for  storage  at  the  place  of  delivery  until  tbe  same  can 
reasonably  be  moved  by  the  consignee,  and  shall  be  liable  as  common 
carriers  therefor  from  tbe  time  the  same  is  delivered  for  transportation 
until  a  reasonable  time  after  the  same  has  been  transported  to  the  place 
of  consignment  and  ready  for  delivery  to  tbe  consignee,  which  time  shall 
be  fixed  by_  general  regulation  by  the  corporation,  and  shall  not  be  less 
than  two  days  from  and  after  the  same  shall  be  ready  for  delivery  and 
notice  thereof  given  to  such  consignee,  and  all  rates  and  charges  of  every 
description,  for  or  on  account  of  or  in  any  manner  connected  with  tbe  trans- 
portation of  any  products,  shall  be  fixed  by  such  corporation  by  general 
rules  and  regulations,  which  shall  be  applicable  to  all  parties  who  shall 
transport  any  products  through  such  pipe  line,  or  deliver  or  contract  to 
deliver  products  for  transportation  and  shall  be  written  or  printed  and 
exposed  to  public  view  and  at  all  times  open  to  public  examination. 

Source. — Former  Trftnaportatlon  Corps.  L.  (L.  1890,  ch.  S66)  f  GO;  origlnallr 
revised  trom  L.  1S7S.  ch.  203,  i  33,  subd.  T. 

Kefereacei.— OCenses  Kenerslly  by  pipe  line  corporations,  Penal  Law,  |  381;  t^ 
ofBcers  and  agents  of  such  corporations,  Id.  f  669. 

§  61.  Beoeipts  for  property;  cancellation  of  vonohers;  delivery  of  prop- 
erty.— ^No  receipt,  certificate  or  order  of  any  kind  shall  be  made,  accepted 
or  issued  by  any  pipe  line  corporation  for  any  commodity  unless  the 
commodity  represented  by  them  is  actually  in  possesion  of  the  corpora- 
tion at  the  time  of  making,  issuing  or  acceptance  thereof.  Whenever  any 
such  corporation  shall  have  parted  with  the  possession  of  any  commodity 
and  received  therefor  any  order,  voucher,  receipt  or  certificate,  such  order, 
voucher,  receipt  or  certificate  shall  not  be  issued  or  used  again,  bat  shall 
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be  canceled  with  the  word  "canceled"  stamped  or  printed  legibly  across 
the  face  thereof,  and  such  canceled  order,  voucher,  receipt  or  certificate 
shall  be  filed  and  preserved  by  such  corporation  and  a  record  of  the  same 
kept  by  the  secretary  thereof.  No  petroleum  or  other  commodity  received 
for  transportation  by  such  corporation  shall  be  delivered  to  any  person 
vitbout  the  presentation  and  surrender  of  all  vouchers,  receipts,  orders  or 
eertificates  that  have  been  issued  or  accepted  for  the  same. 

Bonree. — Former  Transportation  Corps.  L.  (L.  18M,  ch.  56S)  {  51;  orlKinallr 
revlBed  from  L.  187S,  ch.  203,  |  42. 

Eefeienm.— Violation  of  section,  a  misdemeanor,  Penal  Law,  {  3S1. 

g  52.  Monthly  itatements, — Every  pipe  line  corporation  shall  make 
monthly  a  specific  statement  showing  the  amount  of  all  commodities  re- 
ceived, the  amount  delivered  during  the  month,  and  the  stock  oa  hand  on 
the  last  day  of  each  month  of  the  year,  and  bow  mudi  of  such  stock  is 
represented  by  outstanding  certificates,  vouchers,  receipts  or  orders,  and 
how  much  in  credit  balances  on  the  books  of  the  corporation.  Such  state- 
ment shall  be  made  on  or  before  the  tenth  day  of  the  succeeding  month 
and  verified  by  the  oath  of  the  president  and  secretary  that  it  is  in  all  re- 
spects true  and  correct,  and  shall  be  filed  within  three  days  thereafter  in 
the  county  clerk's  office  in  the  county  where  the  principal  office  of  the 
corporation  is  located,  and  a  true  copy  of  the  same  posted  in  a  conspicuous 
place  in  its  principal  (rfBce  for  at  least  thirty  days  thereafter. 

SovTce.— Former  Traaeportatlon  Corps-  L.  (L  1890,  cb.  666)  |  52;  originally 
reriged  from  L.  187S,  cb.  203,  j  41. 

g  63.  Fenoei;  farm  orouiiigt  aad  nu  of  line  not  incloied. — It  shall  not 
be  necessary  for  any  such  corporation  to  fence  the  lands  acquired  by  it  for 
the  purposes  of  its  incorporation.  But,  if  not  inclosed  by  a  substantial 
fence,  the  owner  of  the  adjoining  lands  from  whom  such  lands  were  c^ 
talned,  his  heirs  or  assigns,  may  occupy  and  use  such  lands  in  any  manner 
not  injurious  to  the  interests  of  the  corporation  and  shall  not  be  liable 
therefor,  or  for  any  trespass  upon  any  such  lands  except  for  wilful  or 
negligent  injuries  to  the  pipes,  fixtures,  machinery  or  personal  property 
of  the  corporation.  If  the  corporation  shall  keep  such  lands  inclosed  it 
shall  construct  and  provide  all  suitable  and  necessary  crossings  with  gates 
for  the  use  and  convenience  of  any  owners  of  lands  adjoining  the  portion 
of  its  lands  so  inclosed,  and  no  claim  shall  be  made  by  it  against  any 
owner  of  adjoining  lands  to  make  or  contribute  to  the  making  or  main- 
taining of  any  division  fence  between  such  adjoining  lands  and  its  lands, 
and  if  it  shall  neglect  to  keep  and  maintain  substantial  fences  along  its 
lands  the  owners  of  adjoining  lands  may  construct  and  maintain  all  farm 
or  division  fences,  and  all  line  fences  cn^sed  by  such  pipe  line  in  the  same 
manner  as  though  it  had  not  acquired  such  lands  for  such  pipe  line,  and  it 
shall  be  liable  for  all  injuries  to  such  fences  caused  or  done  by  any  of  its 
officers  or  agents,  or  any  persons  acting  in  their  or  its  behalf,  or  by  any 
laborer  in  its  or  their  employ  or  in  the  employ  of  any  of  its  contractors. 
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II  64,  eo.  Oas  and  electric  llgbt  corporations.  L.  1M»,  eh.  219. 

Source. — Former  Transportation  Corps.  L.  (L.  IS90,  cb.  666)  f  63;  originally 
revised  from  L.  187S,  cb.  203,  i  36. 

§  64.  Taxation  of  property. — The  real  estate  and  personal  property  be- 
longing to  any  pipe  line  corporation  in  this  state,  shall  be  assessed  and 
taxed  in  the  several  towns,  Tillages  and  cities  in  the  same  manner  as  tiie 
real  estate  and  personal  property  of  railroad  corporations  are  assessed 
and  taxed,  and  sneh  corporation  may  pay  such  taxes  or  commute  therefor 
in  the  same  manner  as  railroad  corporaUoos. 

Benne.— Former  Transportation  Corps.  L.  (L.  1890,  ch.  IK)  I  64;  orEglnall]' 
revised  from  L.  1878,  cb.  203,  |  36. 


ARTICLE  VIL 

OAB  AND  BLBCTBIO  LIGHT  OOEtO&AnOItS. 

Section  60.  Incorporation. 

61.  Powers. 

62.  Oaa  sad  electric  Itgbt  must  be  supplied  on  ^plication. 

63.  Deposit  of  money  may  be  required. 

64.  Buildings  may  be  entered  for  the  ezamlnatton  of  meters,  pipes,  fittings, 

vires  and  works. 
06.    Refusal  or  neglect  to  pay  rent. 
S6.    No  rent  for  meters  to  be  cbarged. 

§  60.  Incorporation. — Three  or  more  persons  may  become  a  corporation 
for  manufacturing  and  supplying  gas  for  lighting  the  streets  and  public 
and  private  buildings  of  cilies,  villages  and  towns  in  this  state,  or  for 
manufacturing  and  using  electricity  for  producing  li^t,  heat  or  power, 
and  in  lighting  streets,  avenues,  public  pai^  and  places,  and  public  and 
private  buildings  of  cities,  villages  and  towns  within  this  state,  or  for  two 
or  more  of  such  purposes,  by  making,  signing,  acknowledging  and  filing  a 
certificate  stating  the  name  of  the  corporation,  its  objects,  the  amount  of 
its  capital  stock,  the  t«rm  of  its  existence  not  to  exceed  fifty  years,  the 
number  of  shares  of  which  the  stock  shall  consist,  the  number  of  directors 
not  less  than  three  nor  more  than  thirteen,  the  names  and  places  of 
residence  of  the  directors  for  the  first  year,  and  the  names  of  the  towns, 
villages,  cities  and  counties  in  which  the  operations  of  the  corporation  are 
to  be  carried  on,  and  thereupon  the  persons  who  shall  have  signed  the 
same,  their  associates  and  successors  shall  be  a  corporation  by  the  name 
stated  in  the  certificate. 

Sonroe. — Former  Transportation  Corps.  L.  (L.  1S80,  cb.  B66)  t  60,  as  amended 
by  I..  19D0,  cb.  676;  originally  revlaed  from  L.  1848.  cb.  37,  |  1,  as  amended  by 
L.  1871,  eta.  96,  and  |  2,  aa  amended  by  L.  1872,  cb.  374;  L.  1S69,  cb.  311,  |  12. 

Certifloate  and  inoorporatloii. — See  notes  to  |  S,  ante. 

Sniiject  to  Pnblio  Service  Commtuloni  Law,  H  64-77. 

Vnmlier  of  places  of  operation. — This  section  permits  a  corporation  organtisd 
thereunder  to  designate  as  many  places  as  It  sees  fit  In  which  It  may  operate.  Rept 
of  Atty.  Genl.  (1907)  360. 
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L.  IMS,  ch.  219.  Gas  and  electric  light  corporations.  i  61. 

OrKanixatloti  of  natural  gai  eompanlei  le  probably  to  be  effected  under  BnalDeae 
CoTporatlons  Law  Inatead  ot  thla  chapter.  See  Wlleon  v.  Tennent  (1900),  32  MIse. 
273,  65  N.  Y.  Supp.  S62,  affd.  (1901),  61  App.  Dlv.  100,  70  N.  Y.  Suw).  2,  affd. 
(1904),  178  N.  Y.  646,  71  N.  E.  1142.  Powers  of  natural  gaa  companiee.  See  Nat- 
ural Oaa  Corporatlone. 

Oemfleate  may  Inelnde  both  lines  of  bualneu,  althongh  the  langnage  ot  tbe 
Btatnte  is  "or."  People  ex  rel.  Hunldpat  Oas  Co.  t.  Rice  (1893),  138  N.  Y.  161, 
33  N.  B.  846. 

Eeetrle  oompanlei  In  towna  and  TUlsges  may  acquire  land  by  condemnation. 
161. 

A  private  eleotrlo  lltrht  corporation  fumlshing  light  to  a  municipality  Is  a  publio 
service  corporation  and  the  authority  la  conferred  upon  each  a  corporation  by  this 
section  to  take  lands  by  eminent  domain.  Matter  of  E.  Canda  Creek  El.  ft  P.  Co. 
(1906),  49  Misc.  566,  99  N.  T.  Supp.  109. 

I  61.  Pow«^- — Every  auch  corporation  shall  have  the  following  addi- 
tional powers : 

1.  If  incorporated  for  tbe  purpose  of  supplying  gas  for  light,  to  manu- 
facture gas,  and  to  acquire  by  purchase  or  otherwise  natural  gas  and  to 
sell  and  furnish  such  quantities  of  gas  as  may  be  required  in  each  city, 
town  and  village  named  in  its  eertifieate  of  incorporation,  tor  lighting  the 
streets,  and  public  or  private  building  or  for  other  purposes;  and  to  lay 
condactors  for  conducting  gas  through  the  streets,  lanes,  alleys,  squares 
and  highways,  in  each  such  city,  village  and  town,  with  the  consent  of  tbe 
manicipal  authorities  thereof,  and  under  such  reasonable  r^ulations  as 
they  may  prescribe;  and  such  municipal  authorities  shall  have  power  to 
exempt  any  such  corporation  from  taxation  on  its  personal  property  for 
a  period  not  exceeding  three  years  from  the  organization  of  the  corpora- 
tion. Any  corporation  authorized  under  any  general  or  special  law  of  this 
state  to  manufacture  and  supply  gas  shall  have  the  like  powers  and 
privileges. 

2.  If  incorporated  for  the  purpose  of  nsing  electricity  for  light,  heat 
or  power,  to  carry  on  the  business  of  lighting  by  electricity  or  using  it 
for  heat  or  power  in  cities,  towns  and  villages  within  this  state,  and  the 
streets,  avenues,  public  parka  and  places  thereof,  and  public  and  private 
buildings  therein ;  and  for  the  purposes  of  such  business  to  generate  and 
supply  electricity;  and  to  make,  sell  or  lease  all  machines,  instruments, 
apparatus  and  other  equipments  therefor,  and  to  lay,  erect  and  coustmet 
suitable  wires  or  other  conductors,  with  the  necessary  poles,  pipes  or  other 
fixtures  in,  on,  over  and  under  the  streets,  avenues,  public  parks  and  places 
of  such  cities,  towns  or  villages,  for  conducting  and  distributing  electricity, 
with  the  consent  of  the  municipal  authorities  thereof,  and  in  such  manner 
and  imder  such  reasonable  regulations,  as  they  may  prescribe. 

Any  electric  light  company  in  any  town  or  village  in  this  state  having  a 
'Contract  with  any  town  or  incorporated  village  for  the  lighting  of  streets, 
parks,  squares  or  public  buildings  in  any  town  or  village,  shall  have  the 
right  and  is  hereby  vested  with  the  power  and  authority  to  acquire  such 
.real  estate  as  may  be  necessary  for  the  purposes  of  its  incorporation,  or 
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I  61.  Gas  and  electric  Uglit  corporatlona.  L.  1909,  cli.  219. 

acquire  the  right  of  way  through  any  property  in  the  same  manner  as  is 
now  vested  by  law  in  water-works  companies.  Such  real  estate  or  right  of 
way  shall  be  acquired  in  the  manner  and  form  prescribed  by  the  general 
condemnation  law  of  this  state. 

3.  Subject  to  the  permission  and  approval  of  the  proper  public  service 
commission,  any  two  or  more  corporations  organized  under  this  article  or 
under  any  general  or  special  law  of  the  state  for  the  purpose  of  carrying 
on  any  business  which  a  corporation  organized  under  this  article  might 
carry  on,  may  consolidate  such  corporations  into  a  single  corporation, 
and  any  such  corporation  may  with .  the  like  permission  and  approval 
be  mei^ed  with  any  other  such  corporation,  upon  complying  with  the 
provisions  of  the  business  corporations  law  relating  to  the  consolidation  of 
business  corporations,  and  tJie  stock  corporation  law  relatii^  to  the  merger 
of  stock  corporations, 

4.  Any  corporation  organized  under  this  article  or  under  any  general 
or  special  law  of  this  state  for  the  purpose  of  using  electricity  for  light, 
heat  or  power  in  cities,  other  than  of  the  first  class,  towns  or  villages  within 
this  state,  may  have  and  acquire  the  following  additional  powers,  to  wit: 
the  power  of  supplying  steam  to  consumers  from  a  central  station  or  sta- 
tions through  pipes  laid  in  the  public  streets  of  the  cilies,  towns  and  vil- 
lages within  this  state,  and  for  that  purpose  to  lay,  construct  and  maintain 
suitable  pipes  and  conduits  or  other  fixtures  in,  on  and  under  the  streets, 
avenues,  public  parks  and  places  of  such  cities,  towns  or  villages,  with 
the  consent  of  the  municipal  authorities  thereof,  and  under  such  reason- 
able regulations  as  they  may  prescribe.  For  the  purpose  of  acquiring  the 
powers  above  specified  any  such  corporation  may  make,  sign,  acknowledge 
and  file  in  the  same  manner  as  an  original  or  amended  certificate  of  in- 
corporation, a  certificate  stating  that  such  corporation  desires  and  intends 
to  exercise  Uie  powers  hereinabove  specified.  Upon  the  making,  signing, 
acknowledging  and  filing  such  certificate,  such  corporation  shall  have  and 
acquire  for  the  purposes  specified  in  such  certificate  all  the  rights,  privileges 
and  powers,  and  be  subject  to  all  the  restrictions  of  district  steam  corpora- 
tions, specified  in  sections  twelve,  thirteen  and  fourteen  of  the  business 
corporations  law. 

Source. — Former  Tranaportatlon  Corps.  L.  (L.  1S90,  ch.  566)  f  61,  as  amended 
by  L.  1899,  ch.  56E;  L.  1900,  eta.  5T6,  and  L.  1902,  ch.  S96:  L.  1896.  ch.  44S,  |  1 
also  Included;  origliiatlT  revised  from  L.  184S,  ch.  37,  t  IS,  as  amended  by  L. 
1S71.  ch.  95;'  L.  1ST9,  ch.  612.  bb  amended  by  L.  1SS2,  ch.  73. 

Keferencet. — Interference  with  gas  mains,  or  gas  or  electric  meters.  Penal  Law, 
I  1423,  snbd.  S,  and  |  1431.  Regulation  of  rates  for  gas  and  electricity,  and  of 
service  rendered  by  gas  and  electrical  corporations,  Public  Service  Commlaslons 
Law,  a  64-77.  Contracts  for  lighting  villages.  Village  Law,  i  240.  Contracts  for 
lighting  towns.     Town  Law,  {{  260-263. 

Effect  ol  special  charter. — A  charter  granted  by  a  special  act  which  gives  a  cor- 
poration a  perpetual,  full,  and  complete  franchise  requires  no  secondary  tranchlBe 
from  the  city  by  consent  ot  Its  legislative  body  to  make  it  effective  wltUa  tbe  In- 
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L.  1909,  ch.  219.  Gab  and  electric  U^t  oorporationa.  I  61. 

terpr«tatlon  of  the  provIslciiB  of  thla  section;  snd  k  permtsBton  so  given  Is  Ineltec- 
tlve  as  a  limitation  upon  a  power  given  by  tbe  L«glBlaturfl  under  the  special  fran- 
chise so  granted.  City  of  New  York  r.  New  York  Mutual  Qas  Light  Co.  (1900).  136 
App.  DlT.  260.  120  N.  Y.  Supp.  T7G,  aRd.  207  N.  Y.  647.  100  N.  B.  427. 

Xleetrle  light  polei  and  wires  do  not  constitute  an  additional  burden  for  which 
the  abutting  owner  Is  entitled  to  compensation.  Palmer  t.  Larcbmont  Electric 
Co.  (1899).  1B8  N.  Y.  231.  62  N.  B.  1092,  43  L.  R.  A.  S72,  revg.  (1896).  6  App.  Dlv. 
13.  39  N.  Y.  Supp.  522,  and  distinguishing  Eels  t.  Am.  Tel.  A  Tel.  Co.  (1894),  143 
N.  Y.  133,  38  N.  B.  202,  36  L.  H.  A.  640,  wliere  the  holding  was  otherwise  as  to 
telegraph  and  telephone  poles  and  wlrea. 

Oa*  malm  in  a  eonntrr  highway  are  an  additional  burden  for  which  the  abutting 
owner  is  entitled  to  compensation.    Bloomfleld,  etc.,  (Jas-Llght  Co.  ▼.  Calkina  (187G), 

62  N.  Y.  386.  cited  in  Eels  v.  Am.  Tel.  ft  Tel.  Co.  (1894).  143  N.  T.  141,  38  N.  B.  202, 
26  L.  R,  A.  640. 

anestion  at  neoeuitjr  of  llghtliw  Uibway  In  a  town  is  primarily  within  the 
determination  of  the  municipal  authorittee.  Palmer  v.  I^rchmont  Blec.  Co. 
(1889).  168  N.  Y.  231.  62  N.  E.  1092,  43  L.  R.  A.  672,  revg.  (1896),  6  App.  Dlv.  12, 
39  N.  Y.  Supp.  622. 

Kunlaipal  antberltlM  In  New  York  city  held  to  be  municipal  aasembly  (board  of 
aldermen  after  January  1,  1902).  Ghee  v*  Northern  Union  Gas.  Co.  (1809),  168 
N.  Y.  610. 

Consent  of  mimlolpal  anthorltiei  required  under  this  section  means  the  consent 
of  the  legislative  body  of  a  city.  The  board  of  electrical  control  of  the  city  of 
New  York  cannot  give  a  franchise  to  transportation  corporations  permitting  tbe 
use  of  subways  in  such  city  for  laying  electric  cables.  West  Side  Electric  Co.  v. 
Conso).  Telephone  C\>.  (1906),  110  App.  Dlv.  171,  96  N.  Y.  Supp.  609.  alfd.  (1907), 
187  N.  Y.  68,  79  N.  E.  892. 

The  town  board  and  not  the  commissioner  or  superintendent  of  highways  con- 
stitutes the  "municipal  authorities,"  within  the  meaning  of  subdlvtalon  2  of  this 
section.  Niagara  ft  Brie  Power  Co.  v.  Public  Service  Commission  (1916),  171  App. 
Dlv.  361.  166  N.  Y.  Supp.  879. 

Corporation  dealing  in  natural  gas;  oonsent  of  mnnietpal  autheritiei. — Corpora- 
tions, dealing  In  natural  gas.  organised  nnder  Transportation  Corporations  Law, 
are  required  to  seek  the  consent  of  the  municipal  authorities,  I.e.,  the  town  board; 
but,  when  organiied  under  the  Bueinese  Corporations  Law,  are  required  to  seek 
the  consent  of  the  town  superintendent.  fWnsworth  v.  Boro  Oil  ft  Oas  Co.  (1916), 
216  N.  Y.  40,  43.  109  N.  E.  860,  aSg.  (1913),  156  App.  Dlv.  79,  139  N.  Y.  Bupp.  T3S. 

A  gas  company,  organized  under  tbe  Business  Corporations  Law  to  deal  In 
natural  gas.  which  has  obtained  consent  of  the  town  board,  on  certain  conditions, 
to  lay  pipes  In  tbe  streets  is  estopped  from  denying  the  validity  ol  a  contract  on 
ground  of  lack  of  power  in  town  board  to  grant  permlsslou.  Parnsworth  v.  Boro 
Oil  and  Oas  Co.  (1916),  216  N.  Y.  40,  109  N.  E.  860,  alTg.  (1913),  166  App.  Dlv.  79,  139 
N.  Y.  Snpp.  736. 

Mnnicipal  contract  with  gas  company  must  not  create  a  monopoly.  ParStt  v. 
Ferguson  (1896).  3  App.  Dlv.  176,  38  N.  Y.  Supp.  466.  alTd.  (1899),  169  N.  Y.  Ill, 

63  N.  B.  707.  Not  illegal  because  It  provides  that  gas  companies  shall  be  reim- 
bursed for  expense  incurred  by  reason  of  change  of  grade  tn  streets.    Id. 

Orant  to  gas  company  by  municipal  authorities  to  lay  conductors  in  the  public 
■treeta,  etc.,  of  the  town,  without  express  limitation,  includes  streets  subsequently 
laid  out.  People  ex  rel.  Woodbaven  Gas  Co.  v.  Deeban  (1897).  163  N.  Y.  628,  47 
N.  E.  787,  revg.  (1896).  11  App.  Dlv.  176.  42  N.  Y.  Supp.  1071. 

franchise  of  gas  company  is  property.  People  ex  rel.  Woodbaven  Gas  Co.  v. 
Deehan    (1897),   153  N.  Y.   628,  47  N.  B.  787. 
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I  G2.  Gae  and  electric  Ugbt  corporations.  L.  1109,  ch.  219. 

TTsnied  electric  llffht  polei  and  wlree. — Removal  may  be  compelled  hy  mnnlclpal 
authorities.  Village  of  Hempstead  t.  Ball  Electric  Co.  (1896),  9  App.  DIt.  48,  41 
N.   Y.   Supp.   124. 

Lability  of  ga-i  oompany  for  leakage  and  ezploelona.  Company  not  Inmrar. 
See  Schmeer  t.  Gaa-Ught  Co,  (1895),  147  N.  Y.  B29,  42  N.  E.  202,  30  L.  R.  A.  663; 
Bvaaa  y.  Keyetone  Qas  Co.  (1895),  148  N.  Y.  112.  42  N.  B.  513,  30  L.  B.  A.  BGl. 

Liability  of  gai  aompany  a«  a  nnlianoe. — See  Bohan  r.  Port  Jerrls  Oaa-Ught  Go. 
(1890),  122  N.  Y.  IS.  26  N.  E.  246,  9  U  R.  A.  711. 

Discrimination  between  cnctomeri. — An  electric  company  aslng  tbe  public  streets 
and  highways  la  a  public  service  corporation  and  Is  subject  generally  to  the  rules 
which  govern  common  carriers  and  may  not  discriminate  between  Its  customers. 
Armour  Packing  (^.  v.  Edison  Electric  Illuminating  Co.  (1906),  115  App.  Dtr. 
61,  lOO  N.  Y.  Supp.  605. 

Fnmiililng  gai  to  other  munlolpalitiei. — An  Incorporated  vtllage  which  has 
granted  to  a  light  and  power  company  a  right  to  lay  gas  mains  In  public  streets 
cannot  contest  tbe  right  of  such  company  to  tear  up  streets  in  order  to  lay  mains 
to  supply  adjoining  municlpalltlea  with  gas  npon  the  ground  that  the  conemt  of 
abutting  owners  has  not  been  obtained.  Whatever  the  rights  of  the  abutting 
owners,  they  are  not  within  tbe  control  of  the  municipality.  As  sections  60  and  61 
of  the  Transportation  Corporations  La-*,  regulating  tbe  Incorporation  of  gas  com- 
panies, empowers  such  company  to  run  its  mains  through  cttiea,  villages  and  towns 
named  In  its  charter,  a  village  having  granted  such  company  a  rlgjit  to  lay  mains 
in  Its  public  streets  cannot  prevent  It  from  laying  other  mains  to  supply  adjoining 
municlpallUes  named  In  Its  charter.  Northern  Westchester  Lighting  Co.  v.  Tillage 
of  Ossining  (1913),  154  App.  Dlv.  789.  139  N.  Y.  Supp.  373,  alTd.  (1915).  214  N.  Y. 
636,  108  N.  E.  1102. 

Consolidation. — ^Transportation  corporation  and  business  corporation  should  not 
be  consolidated.    Rept.  of  Atty.  (3ea1.   (1911)   140. 

Section  cited.— People  ex  rel.  Flatbush  Oss  Co.  v.  C!oler  (1907),  190  N.  T.  268, 
83  N.  E.  18,  revg.  (1907),  121  App.  Div.  898,  106  N.  T.  Supp.  1137. 

§  62.  Chu  and  electric  light  mut  be  nipplied  oa  appliofttion.— Upon  the 
application,  in  writing,  of  the  owner  or  occupant  of  any  building  or  prem- 
ises within  one  hundred  feet  of  any  main  laid  down  by  any  gas  light 
corporation,  or  the  wires  of  any  electric  light  corporation,  and  payment 
by  him  of  all  money  due  from  him  to  the  corporation,  the  corporation 
shall  supply  gas  or  electric  light  as  may  be  required  for  lighting  sach 
building  or  premises,  notwithstanding  there  be  rent  or  compensation  in 
arrears  for  gas  or  electric  light  supplied,  or  for  meter,  wire,  pipe  or  fittings, 
furnished  to  a  former  occupant  thereof,  unless  such  owner  or  occupant 
shall  have  undertaken  or  agreed  with  the  former  occupant  to  pay  or  to 
exonerate  him  from  the  payment  of  such  arrears,  and  shall  refuse  or  neglect 
to  pay  the  same;  and  if  for  the  space  of  ten  days  after  sach  application, 
and  the  deposit  of  a  reasonable  sum  as  provided  in  the  next  section,  if 
required,  the  corporation  shall  refuse  or  neglect  to  supply  gas  or  electric 
light  as  required,  such  corporation  shall  forfeit  and  pay  to  the  applicant 
the  sum  of  ten  dollars,  and  the  further  sum  of  five  dollars  for  every  day 
thereafter  during  which  such  refusal  or  neglect  shall  continue ;  provided 
that  no  such  corporation  shall  he  required  to  lay  service  pipes  or  wires 
for  the  purpose  of  supplying  gas  or  electric  light  to  any  applicant  whwe 
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the  ground  in  which  such  pipe  or  wire  is  required  to  be  laid  shall  be 
frozen,  or  shall  otherwise  present  serious  obstacles  to  laying  the  same ;  nor 
unless  the  applicant,  if  required,  shall  deposit  in  advance  with  the  corpora- 
tion a  sum  of  money  sufficient  to  pay  the  cost  of  bis  portion  of  the  pipe 
or  wire  required  to  be  laid,  and  the  expense  of  laying  such  portion. 

Source. — Former  Tiansportatton  Corpa.  Ij-  (L.  1S90,  cb.  566)  {  65;  originally 
irnlaed  from  L.  1869.  eh.  311.  |  6. 

Kefereiiee>. — See  Public  Service  CotnmlsalonB  L..  H  64-77.  Standards  of  purity, 
preesure  and  illuminating  power  In  cities  ol  the  second  class.  General  Business  haw, 
tl  320-322. 

Conttmction. — The  statute  la  penal  and  must  be  strlctlr  constmed.  Andrews 
T.  North  Rlv.  Etec.  U.  ft  Power  Co.  <1898),  24  Hlsc.  671,  affg.  63  N.  Y.  Bnpp.  810, 
!3  Misc.  B12,  Bl  N.  Y.  Supp.  872. 

Dnty  does  not  rest  upon  tbls  section  alone  which  refers  only  to  the  furnishing  of 
electricity  tor  lighting  purposes,  but  upon  Its  common-law  obligation  as  a  public 
service  corporation,  which  requires  it  to  serve  impartially  every  member  of  the 
community.  Hence,  such  a  corporation  cannot  refuse  to  supply  current  to  a  cus- 
tomer for  refrigerating  purposes  during  the  night  time  upon  the  gronnd  that  he  has 
made  other  arrangements  for  service  daring  the  day.  People  ex  rel.  Perceval  v. 
Public  Service  Commission  (1914),  163  App.  Div.  705,  148  N.  Y.  Snpp,  588. 

A  provision  in  the  contracts  of  a  public  senrfce  corporation  furnishing  electric 
current  that  no  other  electric  service  will  be  permitted  in  connection  with  Its 
equipment  wlthont  its  previous  written  consent  Is  in  no  sense  a  reasonable  regu- 
lation and  is  contrary  to  public  policy  and  Invalid.  People  ex  rel.  Perceval  v. 
Public  Service  Commission  (1914).  163  App.  Dlv.  706.  14S  N.  Y.  Supp.  683. 

This  section  Imposes  an  absolute  obligation  upon  a  gas  company  to  furnish 
service,  subject  to  the  conditions  stated  within  one  hundred  feet  of  its  main,  but 
beyond  that  distance  the  Commission  may  require  service  to  be  rendered  upon 
reasonable  conditions.  (Public  Service  Comm.,  2d  Dlst.,  1916),  10  State  Dept.  Rep. 
330. 

Duty  of  gas  company  to  Install  and  exehange  meters. — Where  a  gas  company  at 
the  request  of  the  owner  of  a  building  has  Installed  a  particular  type  of  gas  meter. 
It  has  performed  Its  statutory  duty  under  this  section,  and  since  there  is  no 
particular  kind  of  meter  prescribed  by  statute,  the  company  at  the  request  of  a 
tenant  Is  not  required  by  law  to  change  a  prepayment  meter  theretofore  installed 
by  It  for  a  black  meter,  without  the  payment  of  the  reasonable  coats  of  the  change. 
Public  Service  Commission  v.  Northern  Union  Gas  Co.  (1916).  168  App.  Dlv.  731, 
154  N.  Y.  Supp.  649. 

Cenpany  may  impose  reasonable  rules  and  regulations. — Although  this  section 
imposes  a  penalty  upon  electric  lighting  companies  which  refuse  to  furnish 
electricity  to  consumers  as  required  by  the  statute,  such  duty  is  not  unqnallDed, 
and  an  electric  power  company  may  make  reasonable  rules  and  reflations  as 
to  the  sufficiency  and  safety  of  the  equipment  of  a  person  applying  for  electric 
power.  Tislner  v.  New  York  Edison  Co.  (1916),  170  App.  Div.  847.  IBS  N.  Y.  Supp. 
28. 

Application  to  natural  gas  oorporatloni. — A  corporation  organized  for  the  pur^ 
pose  of  boring  natural  gas  wells  and  piping  and  delivering  the  gas  to  consumers 
for  hire  was  held  to  be  properly  Incorporated  under  the  Busings  Corporations 
Law,  and  the  above  section  of  the  Transportation  Corporations  Law  Imposing  a 
penalty  for  a  refusal  to  furnish  and  supply  gas  after  a  demand  duly  made  as 
prescribed  In  said  statute  does  not  apply  to  such  a  corporation.  Wilson  r.  Ten- 
nent  (1901).  61  App.  Dlv.  100.  70  N.  Y.  Supp.  2.  alfd.  (1904).  179  N.  Y.  646,  71 
N.  B.  1142. 
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Bxtension  of  malni  and  service  ordered.  (Pub.  Service  Com.  2iid  Diet,  Jnae 
26,  1916),  9  St  Dept.  Rep.  106. 

Written  application;  waiver. — Penalty  cannot  be  recovered  wltbont  the  written 
application  required  by  the  statute.  A  gaa  company  by  commencing  to  supply 
gas  without  the  written  application  doee  not  therebj'  waive  the  requirements. 
Shelley  v.  Westcheater  Lighting  Co.  (1907),  119  App.  DIr.  61,  103  N.  T.  Snpp.  951, 
affg.    (1907),  65  MlBC.  106.  105  N.  Y.  Supp.  133. 

Limitation  of  100  feet,  applies  to  any  part  of  the  buUdlnE.  So  held  where  par- 
ticular oBlce  was  113  feet  from  main  by  reason  of  being  on  seventh  floor.  Jonea 
V.  Rocbeeter  Gas  &  Elec.  Co.  (1S96},  7  App.  Dlv.  465,  39  N.  Y.  Supp.  1105. 

Extensions  of  gas  mains  for  more  than  one  hundred  feet  cannot  be  ordered  under 
this  section.    Pub.  Serv.  Com.  Decieion  (I91G),  4  State  Dep.  Rep.  26. 

Penalty.— Owner  ie  not  limited  In  hie  recovery  to  a  single  penalty,  bnt  may 
recover  for  each  day  of  failure.  Jones  v.  Rochester  Oaa  A  Blec.  Co.  (1896),  7  App. 
Div-  474,  39  N.  Y.  Supp.  1110,  affd.  (1899),  168  N.  Y.  678,  62  N.  B.  1124.  Recovery 
tor  one  building  is  not  a  bar  for  another.  Id.  In  action  to  recover  penalty,  the 
burden  is  on  the  plaintiff  to  show  that  the  deposit  exacted  under  |  66  waa  un- 
reasonable. Under  this  section  but  one  action  can  be  maintained  to  recover  th« 
penalties  for  failure  to  eupply  gas,  and  a  subsequent  action  to  recover  penalties  al- 
leged to  have  accrued  during  a  continuance  ol  the  default.  In  the  abeeuce  of  a  new 
application  and  a  new  default  is  not  maintainable.  Jones  v.  Rochester  Gae  A  Hleo- 
trlc  Co.  (1901),  16S  N.  Y.  65,  60  N.  B.  1044;  Bennett  v.  Bastchester  Qas-Ugtat  Co. 
(1S99),  40  App.  Dlv.  169,  57  N.  Y.  Supp.  847.  Company  may  require  occupant  of 
premises  to  state  how  much  electric  light  and  power  he  wants,  and  his  failure  to  do 
ao  prevents  recovery  of  penalty.  Andrews  v.  North  RIv.  Elec.  Lt.  A  Power  Co. 
(1898).  2*  MlBC.  671,  63  N.  Y.  Supp,  810,  aftg.  (1897),  23  Misc.  512,  61  N.  Y.  Supp. 
872.  Sufliclency  of  application  for  gas  to  eupport  action  for  penalty.  See  Bennett 
V.  Bastchester  Gas-Llght  Co.  (1900),  54  App.  Div.  74,  66  N.  Y.  Supp.  292.  The 
penalty  Impoeed  by  this  section  upon  a  gae  company  wblch  refusea  to  supply 
gas  to  a  customer  may  be .  recovered  by  one  whoee  existing  supply  has  been 
unlawfully  cut  off.  Levlne  v.  Brooklyn  Union  Oae  Co.  (1911),  146  App.  Div.  464, 
131  N.  V.  Supp.  265. 

Aotion  to  recover  penalty;  harden  of  proof;  amount  of  recovery. — Where  In  an 
action  to  recover  of  a  gaa  company  the  penalty  for  cutting  off  an  eilstlng  eupply 
againet  the  wish  of  the  customer,  plaintiff  proves  the  discontinuance  of  the  service, 
the  burden  is  on  the  company  to  Justify  Its  conduct.  Where  a  lighting  company 
cuts  off  a  gaa  supply  on  the  claim  that  Its  customer  has  refused  to  pay  an  Indebted- 
ness for  gaa  coneumed,  ft  Is  Incumbent  upon  It  to  show  the  existence  of  the  In- 
debtedness and  a  refusal  to  pay  In  order  to  Justify  its  act.  Where  It  is  conceded 
that  the  customer  tendered  a  two-dollar  bill  In  payment  of  the  current  gas  account 
of  one  dollar  and  sixty  cents,  and  that  the  defendant  refused  to  accept  the  same 
unless  certain  alleged  arrears,  whtch  had  In  fact  been  paid  some  time  bef(H«,  were 
also  diechai^ed,  and,  upon  plalntilTs  refusal  to  do  so,  turned  off  the  gas,  It  is 
not  necessary  for  the  consumer  to  keep  her  tender  good  or  to  pay  her  money  Into 
court  in  order  to  bold  the  company  for  the  statutory  penalty.  Levlne  v.  Brooklyn 
Union  Gas.  Co.  (1911),  146  App.  Dlv.  464,  131  N.  Y.  Supp.  255. 

In  an  action  under  this  section  to  recover  a  penalty  for  the  failure  of  an  electric 
light  company  to  supply  current  for  lighting  purposes.  It  Is  essential  to  a  recovery 
that  plaintiff  prove  be  made  an  application  In  writing  to  the  company  to  fumlah 
electric  current  to  his  premises.  In  such  an  action  each  day's  default  le  complete 
In  itself,  and  the  consequences  thereof  neither  detract  from  nor  add  to  the  cause 
of  action.  The  liability  of  defendant  under  the  statute,  which  being  penal  must 
be  strictly  construed,  did  not  arise  until  defendant's  neglect  or  refusal  to  comply 
therewith  bad  continued  ten  days,  and  a  recovery  by  plaintiff  should  be  limited 


d  by  Google 


J 


TRANSPORTATION  CORPORATIONS  LAW.  9003 

L.  1909,  cb.  219.  Gu  and  electric  light  corporatloiu.  If  63,  <4. 

to  tbe  amount  which  accrued  prior  to  the  commencement  of  the  action.  Reiser  r. 
SdlBOn  Electric  Ilium.  Co.  (1912),  76  Misc.  GS3,  137  N.  Y.  Supp.  14E. 

Continnatlmi  of  lupply. — The  penalty  and  lorfeltnre  Imposed  by  this  section  for 
taltnre  to  supply  gas  notwithstanding  arrears  due  from  a  former  applicant  con- 
templates a  continuation  of  the  supply  of  gas  after  It  has  been  begun.  Hoch  y. 
Brooklyn  Borough  Qbb  Co.  (1907),  117  App.  Dlv.  883,  103  N.  Y,  Supt».  370. 

Fixed  mlnlraum  payment  for  electricity,  with  additional  charge  based  upon 
meter  measurement,  held  reasonable  regulation.  Qould  t.  Edison  Elec.  HI.  Co. 
(1S99),  29  Misc.  241,  SO  N.  Y.  Snpp.  GE9. 

See  generally.  Hatter  ol  Scbenectady  Illuminating  Co.  (191G),  88  Mlac  834,  161 
N.  Y.  Supp.  426. 

§  63.  Sepont  .of  money  may  be  required. — Every  gas  light  and  electric 
l^ht  corporation  may  require  every  person  to  whom  such  corporation  shall 
supply  gas  or  electric  light  for  lighting  any  building,  room  or  premises  to 
deposit  with  such  corporation  a  reasonable  sum  of  money  according  to 
the  number  and  size  of  lights  used  or  required,  or  proposed  to  be  used,  for 
two  calendar  months,  by  such  person,  and  the  quantity  of  gas  and  electric 
light  necessary  to  supply  the  same,  as  security  for  the  payment  of  the  gas 
and  electric  light  rent  or  compensation  for  gas  consumed,  or  rent  of  pipe 
or  wire  and  fiztares,  to  become  due  to  the  corporation,  but  every  corpora- 
tion shall  allow  and  pay  to  every  such  depositor  legal  interest  on  the  sum 
deposited  for  the  time  his  deposit  shall  remain  wltb  the  corporation. 

Sonree. — Former  Transportation  Corps.  L.  (L.  1890,  ch.  666)  |  66;  originally 
revised  from  L.  1SG9,  ch.  311,  i  7. 

Eeferenee. — See  cases  and  references  cited  under  1  62. 

Sffeot  of  deposit. — Where  a  customer  has  deposited  security  aa  provided  In  this 
section  he  may  restrain  the  gas  company  from  shutting  off  his  gas  where  be  bad 
offered  to  pay  for  the  gas  consumed  at  the  rate  Qxed  by  tbe  state  commission. 
Richman  v.  Consolidated  Oas  Co.  (1906),  114  App.  Dlv.  21S,  100  N.  Y.  Supp.  81, 
affd.  (1906),  186  N.  Y.  209,  78  N.  B.  871. 

Interest  on  all  deposits  at  the  legal  rate  la  required  to  be  paid  by  gaa  corpora- 
tions. Provision  should  be  made  for  the  payment  or  crediting  of  interest  at 
reasonable  intervals,  and  each  company  should  Mek  to  locate  all  depoeitora  whose 
accounts  have  been  closed,  In  order  that  they  may  refund  to  them  tbe  balance  of 
their  deposits.    Pub.  Serv.  Com.  Decision  (191C),  4  State  Dep.  Rep.  1. 

A  statute  flxing  the  price  of  gai  In  New  York  (L.  1906,  ch,  125)  does  not  in  ahy 
WEV  affect  the  provisions  of  this  section  permitting  a  gas  company  to  require 
a  deposit  as  security  for  the  payment  of  the  gas.  Pollltz  v.  Consolidated  Qae  (To. 
(1907),  118  App.  Dlv.  92,  102  N.  Y.  Supp.  1017. 

g  64.  Boildingf  may  be  entered  for  the  examination  of  meten,  pipei, 
flttii^a,  wires  and  worki. — Any  ofiBeer  or  other  i^nt  of  any  gas  light  or 
electric  light  corporation,  for  that  purpose  diily  appointed  and  authorized 
by  the  corporation,  may,  at  all  reasonable  times,  upon  exhibiting  a  written 
authority,  signed  by  tbe  president  and  secretary  of  the  corporation,  enter 
any  dwelling,  store,  building,  room  or  place  lighted  with  gaa  or  electric 
light  supplied  by  such  corporation,  for  the  purpose  of  ins[>eeting  and  ex- 
amining the  meters,'  pipes,  fittings,  wires  and  works  for  supplying  or 
regulating  the  supply  of  gas  or  electric  light  and  of  ascertaining  the 
quantity  of  gas  or  electric  li^t  consumed  or  sapplied,  and  if  any  person 
Vol.  VlII— 47 
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shall,  at  any  time,  directly  or  indirectly,  prevent  or  binder  any  such  officer 
or  agent  from  so  entering  any  such  premises,  or  from  making  such  in- 
spection or  examination  at  any  reasonable  time,  lie  shall,  for  every  such 
offense,  forfeit  to  the  corporation  twenty-five  dollars. 

Source.— Former  TranflportatlOQ  Corps,  h.  (L.  1890,  ch.  G66)  |  67;  origlnaUy 
revlaed  from  L.  1869,  ch.  311,  |  S. 

It  li  a.  teohnlcal  treipau  for  the  emvlorees  of  a  lighting  campany  to  enter  a 
cellar  for  the  purpose  of  changing  meters  without  permission  of  the  tenants,  or 
wlthont  complrlng  with  this  section  in  default  thereof.  Fortescue  t.  Kings 
Count?  Lighting  Co.   (1808),  128  App.  DIt.  826,  112  N.  Y.  Supp.  1010. 

See  Schmeer  v.  OaB-Ught  Co.  of  SrracuBe  (1892),  66  Hun  378,  20  N.  Y.  Supp.  168. 

§  68.  Befnial  or  neglect  to  pay  rent. — If  any  person  supplied  with  gas 
or  electric  light  by  any  such  corporation  shall  neglect  or  refuse  to  pay  the 
rent  or  remuneration  due  for  the  same  or  for  the  wires,  pipes  or  fittings 
let  by  tie  corporation,  for  supplying  or  using  such  gas  or  electric  light 
or  for  ascertaining  the  quantity  consumed  or  used  as  required  by  his  con- 
tract with  the  corporation,  or  shall  refuse  or  neglect,  after  being  required 
so  to  do,  to  make  the  deposit  required,  such  corporation  may  prevent  the 
gas  or  electric  light  from  entering  the  premises  of  such  person;  and  their 
officers,  agents  or  workmen  may  enter  into  or  upon  any  such  premises 
between  the  hours  of  eight  o'clock  in  the  forenoon  and  sis  o'clock  in  the 
afternoon,  and  separate  and  carry  away  any  meter,  pipe,  fittings,  wires 
or  other  property  of  the  corporation,  and  may  disconnect  any  meter,  pipe, 
fittings,  wires  or  other  works  whether  the  property  of  the  corporation  or 
not,  from  the  mains,  pipes  or  wires  of  the  corporation. 

Soni-M. — Former  Transportation  Corps.  L-  (L-  1890,  ch.  S6G)  |  68;  orlglnallr 
revised  from  L.  1869^  ch.  311.  |  9. 

HeferencM. — Penal  provlalona  In  relation  to  obtaining  supply  of  gas  or  elec- 
tricity.   Penal  Iaw,  |  1431.    Injury  to  gaa  pipes.  Id.  |  1423. 

Cutting  off  gas  supply. — A  gas  and  electric  light  company  may  cut  ofF  the  supply 
of  gas  to  a  customer  who  neglects  to  pay,  although  the  customer  may  have  made 
a  deposit  as  aecurlty  as  required  by  |  66.  Hswsey  v.  Queens  Borough  Gas  ft 
Electric  Co.  (1906),  47  Misc.  376,  93  N.  Y.  Supp.  1114. 

Bemoval  of  gai  meter;  treipais. — Where  one  employee  of  a  gae  company  hreaks 
open  a  cellar  door,  in  effecting  an  entrance  for  tbe  purpose  of  removing  a  gas 
met«r,  the  company  becomes  a  trespasser.  Where  it  appears  that  the  company 
issued  an  order  to  its  employee  to  collect  a  speclfled  sum  of  money  from  tbe 
consumer  or  to  remove  the  meter,  the  gas  company  is  liable  for  trespass  where 
the  employee  breaks  open  a  door  in  order  to  remove  the  meter,  although  It  gave 
no  express  direction  to  the  employee.  Reed  v.  N.  T.  It  Richmond  Gas  Cto.  (1904), 
93  App.  Dlr.  4S3.  87  N.  Y.  Supp.  810. 

Under  this  section,  which  gives  to  a  gas  company  or  Its  agents  the  right  of  entrj 
to  premises  when  the  person  supplied  with  gas  "shall  neglect  or  refuse  to  pay  tbe 
rent  or  remuneration  due  for  the  same."  tbe  question  whether  tbe  entry  of  a  gas 
company  was  or  was  not  a  treepaes  depends  upon  whether  there  was  a'  neglect  or 
a  refusal  to  pay  tbe  amount  due  for  gas  supply.  Where,  after  plaintiff's  wife  had 
told  an  agent  of  defendant  gas  company  that  the  gas  bill  had  been  paid,  and  be, 
instead  of  verifying  her  statement  by  telephoning  to  the  company.  Insisted  npon 
entering  tbe  premisee  and  disconnected  the  gas  supply,  defendant  Is  liable  la 
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traapaaa  (or  damages.  A  verdict  ot  flfty  dollars  In  tbe  circumstances  held  to  be 
entirely  reasonable  and  Just.  Dobbs  t.  Nortbem  Union  Gas  Co.  <191Z),  78  Misc. 
136,  137  N.  Y.  Supp.  786. 

AUesatiosi  and  proof  ot  tretpas*.— A  complaint  alleging  tbat  platntlff  on  be- 
coming a  subscriber  to  defendant  filed  with  It  a  written  application  for  gas  to  be 
supplied  to  her  apartment  and  made  the  deposit  donanded  and  tbat  wltbout  her 
consent  defendant  unlawfully  shut  off  the  gas  supply  though  plaintiff  bad  prevloualy 
tendered  the  full  amount  of  her  Indebtedness,  which  defendant  refused  to  receive, 
states  a  cause  of  action.  It  was  not  necessary  tor  plaintiff  to  allege  or  prove  a 
tender  of  any  alleged  Indebtedness,  as  the  burden  was  on  defendant  to  Justify  Its 
act  In  cutting  off  the  gas  supply.  Defendant  having  accepted  plaintiff  as  a  customer 
and  supplying  her  with  gas  when  It  was  cut  off,  an  allegation  that  plainttff'B 
premises  are  within  100  feet  of  defendant's  gas  main  was  unncessary.  Hollander 
T.  Westchester  UghUng  Co.   (1913),  79  Hisc.  646,  140  N.  Y.  Snpp.  E44. 

g  66.  Ho  rent  for  metert  to  be  ohargel — No  gas  light  corporation  in 
this  state  shall  charge  or  collect  rent  on  its  gas  meters,  either  in  a  direct 
or  indirect  manner,  and  any  person,  party  or  corporation  violating  this 
provision  shall  be  liable  to  a  penalty  of  fifty  dollars  for  each  offense,  to  be 
sued  for  and  recovered  in  the  corporate  name  of  the  city  or  village  where 
the  violation  occurs,  in  any  court  having  jurisdiction,  and  when  collected 
to  be  paid  into  the  treasury  of  such  city  or  tillage  and  to  constitute  a  part 
of  tbe  contingent  or  general  fund  thereof. 

Sonree. — Farmer  Transportation  Corps.  L.  (L.  1890,  ch.  666)  |  69;  originally 
rerised  from  L-  IS 68,  ch.  253. 

Beterences. — Contracts  for  supply  of  gas  to  cities  of  first  class.  See  General 
City  Law.  Jl  130-132. 

Constitutionality;  evidence  as  to  eharge  of  rent  for  metert.— The  above  section  Is 
constitutional.  Where  a  gas  company  adopts  the  practice  of  rendering  a  "minimum 
gas  or  service  bill"  for  each  meter  on  Its  books,  evidence  that  such  minimum 
cbarge  varied  In  proportion  to  tbe  stse  of  the  meter,  justifies  a  finding  that  tbe 
charge  was  Intended  to  cover  the  rental  of  the  meter.  City  of  Buffalo  v.  Buffalo 
Gaa  Co.  (1903),  81  App.  Div.  606,  80  N.  Y.  Snpp.  1093. 


ARTICLE  VIII. 

WATSa-WOKKS  C0RTORATIOM8. 

Section  80.  Incorporation. 

81.  Must  supply  water;  contracts  with  municipalities. 

82.  Powers. 

83.  Survey  and  map. 

84.  Condemnation  of  real  property. 

86.    Corporation  may  contract  with  other  cities,  towns  or  villages;  amended 
certificate. 

5  80.  IneOTporatiou. — Seven  or  more  persons  may  become  a  corpora- 
tion for  the  purpose  of  supplying  water  to  any  of  the  cities,  towns  or 
villages  and  the  inhabitants  thereof  in  this  state,  by  executing,  acknowledg- 
ing and  filing  a  certificate  stating  the  name  of  the  corporation,  the  amount 
of  its  capital  stock,  the  number  of  shares  into  which  it  is  to  be  divided,  the 
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location  of  its  principal  office,  the  nnmber  ot  it«  directors,  not  less  than 
seven,  the  names  and  places  of  residence  of  the  directors  for  the  first  year, 
the  names  of  the  cities,  towns  and  villaRes  which  it  is  proposed  to  supply 
with  water;  that  the  permit  of  the  authorities  of  such  cities,  towns  and 
villages  herein  required  has  been  granted;  the  po^-office  address  of  each 
BubBcriber,  and  the  number  of  shares  he  agrees  to  take  in  such  corporation, 
the  aggregate  of  which  shall  be  at  least  one-tenth  of  the  capital  stock,  and 
ten  per  centum  of  which  shall  be  paid  in  cash  to  the  director?.  At  the  time 
of  filing  there  shall  be  annexed  to  the  certificate  and  as  a  part  thereof,  a 
permit,  signed  and  acknowledged  by  a  majority  of  the  board  of  trustees 
of  the  village,  in  case  an  incorporated  viUage  is  to  be  supplied  with  water, 
and  in  case  a  town,  or  any  part  thereof,  not  within  an  incorporated  village, 
is  to  be  so  supplied,  by  the  supervisor,  justice  of  the  peace,  town  clerk  and 
highway  commissioners  thereof  or  a  majority  of  them,  and  in  case  a  city  is 
to  be  supplied  with  water,  by  the  board  of  water  commissioners  of  said  city, 
or  by  such  other  board  or  set  of  officials  as  perform  the  duties  of  water 
commissioners  and  have  charge  of  the  water  supply  for  said  city,  author- 
izing the  formation  of  such  corporation  for  the  purpose  of  supplying  such 
city,  village  or  town  with  water,  and  an  affidavit  of  at  least  three  of  the 
directors  that  the  amount  of  capital  stock  herein  required  has  been  sub- 
scribed and  paid  in  cash. 

Source. — Former  Trans portatt an  Corps-  L.  (L.  18S0,  ch.  666)  f  80,  as  amended 
br  L.  1893,  ch.  617;  originally  rerlsed  from  U  1873,  cb.  737,  |  1  and  f  S,  u 
amended  by  L.  1S81,  cb.  213;  U  1884,  ch.  3S6,  {|  1,  2. 

Reference*. — Acqalaitlon  \>j  town  ot  property  &nd  francblsea  ol  water-workB 
corporation.  Town  Law,  It  270-S80.  Pormation  ol  water  companlea  tor  New 
York  city;  rafltrlctlons,  Qeneral  BuslnesB  Law,  {  IS.  Colleges  may  conetract 
flyateme  of  waterworks,  Bducatlon  Law,  i  69.  Approval  of  plana  by  conserratlon 
commlalaon,  Coneervatlon  Law,  |  EZ2. 

OertUoate  and  Ineorporatlon. — See  notM  to  t  2,  ante. 

Mot  a  K^tveminental  agency. — A  water-worke  corporation  formed  under  tbla 
article  Is  not  a  governmental  agency.  People  ex  ret.  Hills  Water-Worka  Co.  v. 
Forreat  (1884),  97  N.  Y.  97. 

§  81.  Hjat  supply  water;  oontraots  with  mnnlcipalitiei. — Every  such 
corporation  shall  supply  the  authorities  or  any  of  the  inhabitants  of  any 
city,  town  or  village  through  which  the  conduits  or  maiiu  of  such  corpora- 
tion may  pass,  or  wherein  such  corporations  may  have  organized,  with 
pure  and  wholesome  water  at  reasonable  rates  and  cost,  and  the  board  of 
trustees  of  any  incorporated  village  and  the  water  commissioners  or  other 
board  or  officials  performing  the  duties  of  water  commissioners,  and  having 
charge  of  the  water  supplies  of  any  city  of  this  state,  shall  have  the  power 
to  contract  in  the  same  and  behalf  of  the  municipal  corporation  of  which 
they  are  officers,  for  the  term  of  one  year  or  more  for  the  delivery  by  sudi 
company  to  the  village  or  city,  of  water  through  hydrants  or  otherwise, 
for  the  extinguishment  of  fires  and  for  sanitary  and  other  public  pur- 
poses ;  and  the  amount  of  such  contract  agreed  to  be  paid  shall  be  annually 
raised  as  a  part  of  the  expezises  of  such  village  or  <aty,  and  shall  be  levied^ 
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I  and  collected  in  the  same  maimer  as  other  expenses  of  tlie  villas 
or  eity  are  raised,  and  when  collected  shall  be  kept  separate  from  other 
funds  of  the  viUaf^  or  city,  and  be  paid  over  to  such  corporatioD  by  such 
trustees  or  city  officials,  according  to  the  terms  and  conditions  of  any  such 
contract;  and  any  such  contract  entered  into  by  the  board  of  trustees  of 
any  village,  or  by  water  conunissioners  or  other  board  performing  the 
duties  of  water  commisnoners  aud  having  charge  of  the  water  snpply  of 
any  city,  shall  be  valid  and  binding  apon  sach  village  or  city,  bnt  no 
snch  contract  shall  be  made  for  a  longer  period  than  ten  years  nor 
for  a  sum  exceeding  in  the  aggregate,  two  and  one-half  mills  for  every 
dollar  of  the  taxable  property  of  such  village  or  city,  per  annum,  ex- 
cept upon  a  petition  of  a  majority  of  the  taxable  inhabitants  of  any 
such  village  or  city,  or  portion  thereof,  which  it  is  proposed  to  supply 
with  pure  and  wholesome  water,  unless  a  resolution  authorizing  the  same 
has  been  submitted  to  a  vote  of  the  electors  of  the  village  or  city,  in 
the  manner  provided  by  the  village  taw  or  city  charter,  and  approved 
by  a  majority  of  the  voters  entitled  to  vote  and  voting  on  such  ques- 
tion at  any  annual  election  or  special  election  duly  called;  and  any 
board  of  trustees  or  board  of  water  commissioners  or  other  city  offi- 
cials, when  80  authorized,  may  make  sach  contract  for  a  term  not  ex- 
ceeding thirty  years,  and  the  amount  of  such  contract  shall  be  paid  in 
semi-annual  instalments.  The  town  board  of  any  town  may  establish 
a  water  supply  district  in  such  town  outside  of  a  city  or  incorporated 
village  therein,  by  filing  a  certificate  describing  the  bounds  thereof,  in 
the  office  of  the  town  clerk;  and  may  contract  in  the  name  of  the  town 
for  the  delivery,  by  a  corporation,  subject  to  the  provisions  of  this 
article,  of  a  supply  of  water  for  fire,  sanitary  or  other  public  purposes, 
to  such  districts,  and  the  whole  town  shall  be  bound  by  such  contract, 
but  the  rental  or  expense  thereof  shall  annually,  in  the  same  manner 
as  other  expenses  of  the  town  are  raised,  he  assessed,  levied  upon  and 
collected  only  from  the  taxable  property  within  such  water  supply  dis- 
trict. Such  money,  when  collected,  shall  be  kept  as  a  separate  fund  and 
be  paid  over  to  such  corporation  by  the  supervisor  of  the  town,  according 
to  the  terms  and  conditions  of  any  such  contract.  No  such  contract 
shall  be  made  for  a  longer  period  than  five  years,  nor  for  an  annual 
expense  exceeding  three  mills  upon  each  dollar  of  the  taxable  property 
within  such  water  supply  district,  provided,  however,  that  where  the 
population  of  the  water  supply  district  does  not  exceed  one  thousand 
inhabitants  such  contract  may  be  made  for  a  period  not  longer  than  ten 
years. 

Sovree. — Former  Transportation  Corps.  L.  (L.  1890,  cb.  666)  |  SI,  as  amended 
b7  I^  1892,  cb.  617;  L.  1893,  cb.  549;  U  1894.  cb.  330;  L.  1896,  cb.  678,  and 
L.  1907,  ch.  629;  originally  revised  from  L.  1873,  cb.  737,  |  6,  ae  amended  by 
L.  188G,  cb.  422;  L.  1884,  cb.  386,  |  4. 

Sefannoea.— Contracts  with  vllagea.  Village  Law,  |  220.  Water  dUtrlcts  In 
towns,  Town  Law,  ||  281-2S8. 
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KnaiclpaUtT  li  not  bound  to  anpplr  wkter,  and  fallnra  to  do  ao  doe*  not  aubjeet 
It  to  liability  tor  damagea.  Sprlngfleld  Fire  ft  Marine  Ins.  Co.  t.  Village  ot  Keeae- 
vllle  (1895),  H8  N.  Y.  46,  *2  N.  E.  405,  30  U  R.  A.  860. 

PaTorable  Tote  of  eleoton  la  a  condition  precedent  to  the  making  ot  a  contract 
Squire  T.  Preston  (1894),  82  Hun  88,  31  N.  Y.  Supp.  174. 

FraacIilM  acquired  li  not  ezolnilTe,  and  municipality  may  make  a  like  grant 
and  contract  with  another  company.  Hatter  of  City  of  Brooklyn  (1S94),  143  N.  T. 
B96,  38  N.  E.  983,  26  L.  R.  A.  270,  alfd.  (1B9G),  ISG  U.  8.  686,  41  L,  ed.  116G,  affg. 
(1893),  73  Hun  4S9,  26  N.  Y.  Supp.  198;  Syracuse  Water  Co.  v.  City  of  Syracuse 
(1889),  116  N.  Y.  167.  32  N.  B.  381,  6  L.  R.  A.  546. 

Effeot  on  ipeolal  aot  limiting  amount  of  contract  la  not  to  repeal  the  spedal 
act.  Woodalde  Water  Co.  v.  Long  Island  City  (1897).  23  App.  DIt.  78,  48  N.  T.  Supp. 
686,  alfd.  (1899),  159  N.  Y.  5&8,  64  N.  E.  10S5. 

Establishment  of  water  snpply  district.— The  territory  supplied  with  water 
under  a  contract  with  a  water  company  should  correspond  In  area  witb  the  terri- 
tory designated  as  the  water  supply  district.  A  district  cannot  be  established 
as  Including  the  whole  town  and  a  contract  be  made  by  the  town  for  the  supply 
ot  water  to  two  Tillages  occupying  a  Tory  small  portion  of  the  territory  of  the 
town.  Such  a  contract  Is  loTalid,  and  does  not  bind  the  town,  although  the  com- 
pany supplies  water  to  the  Tillages  in  pursuance  of  its  terms.  People  ex  rel.  Tupper 
Lake  Water  Co.  t.  Slaaon  (1902),  75  App.  DIt.  138,  77  N.  Y.  Supp.  376,  affd.  (1903). 
173  N.  Y.  606,  6n  N.  E.  1115. 

Power  of  tmitees  of  village  to  make  eontraet. — The  board  of  trustees  of  an 
Incorporated  village  may  make  a  contract  under  this  section,  granting  a  franchise 
for  the  Installation  of  a  system  of  water-works  In  the  streets  of  the  village,  and 
for  the  use  of  existing  hydrants  owned  by  the  village  upon  the  condition  that 
such  hydrants  together  with  additional  ones  to  be  hereafter  erected  ehould  be 
connected  with  the  system  so  constructed,  and  that  for  the  use  of  the  water  tor 
lire  protection  the  Tillage  should  pay  annually  to  the  persons  to  whom  the  tran- 
chise  was  granted  the  sum  of  f2G0.  The  fact  that  there  is  a  board  of  water 
commisslonerB  In  such  village  does  not  affect  the  power  of  the  board  of  tmsteee 
to  make  such  a  contract  Village  of  Bolivar  v.  Bolivar  Water  Co.  (19C»1),  62  App. 
DlT.   484,   70  N.  Y.   Supp.  750. 

Contract  witb  town  for  water  lupply;  liability  of  oompany  to  taxpayer  for  failure 
to  supply, — Where  a  water-works  company  contracts  with  a  town  to  furnish  water 
for  fire  protection  to  the  inhabitants  thereof,  a  taxpayer,  whose  buildings  are  de- 
stroyed by  Ore  because  of  the  failure  of  the  company  to  keep  its  hydrants  in  good 
working  order,  and  to  have  a  sufllclent  head  or  force  of  water  for  the  extingntah- 
ment  ot  fires,  cannot  sue  the  company  to  recover  the  value  of  the  buildings  de- 
stroyed. The  contract  between  tbe  town  and  the  water-works  company  was  not 
made  for  his  benefit.  Smith  t.  Qreat  South  Bay  Water  Co.  (1903),  82  App.  DIt. 
427,  81  N.  Y.  Supp.  812. 

Town  board  cannot  oontiaot  for  water  te  be  famished  to  inoorporated  TlUsce; 
power  of  village  to  make  snoh  eontraot — After  a  village  has  been  Incorporated 
within  the  boundaries  of  a  town,  the  town  board  has  no  authority  to  enter  into 
a  contract  with  a  water  company  to  furnish  water  for  fire  purposes,  not  only  to 
the  town  but  also  to  the  village  within  Its  boundaries,  nor  can  it  assess  the  proi>- 
erty  In  the  village  for  Its  portion  of  the  coat.  Under  the  statutes  (Transportatltm 
Corporations  Law  and  Village  Iaw)  the  power  ot  an  incorporated  village  to  con- 
tract for  euch  water  snpply  Is  in  its  board  ot  trustees  and  board  ot  water  commls- 
slonera,  if  such  board  exists.  Tllla  Park  Assoc  v.  Town  ot  North  Hempstead 
(1914),  162  App.  DlT.  45,  146  N.  Y.  Supp.  1047. 

Seasonable  rates. — The  requirement  that  a  water  company  shall  supply  the 
Inhabitants  of  a  city  with  water  at  a  reasonable  rate  Is  a  part  of  the  c 
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tranchlee,  and  a  contract  with  a  munlcipalltr  fixing  tbe  rates  at  whlcb  water  1b 
to  be  fumlHbed  for  private  consumers  Is  not  concluslTe  s^nst  sucb  consumers. 
The7  may  test  tbe  reasonablraieBs  of  such  rate  by  private  action.  City  of  Mount 
Vernon  t.  New  York  Inter  Urban  Water  Co.  (1906),  115  App.  DIt.  65a,  191  N.  ¥. 
Supp.  232. 

Motion  considered. — People  t.  Albion  Water  Worlcs  Co.  <1910),  140  App.  DIt.  646, 
M»,  125  N.  Y.  Supp.  589;  Pond  t.  New  Rocbelle  Water  Co.  (1911),  143  App.  Div.  69, 
117  N.  Y.  Supp.  6S2.  atrd.  (1912),  208  N.  Y.  719.  100  N.  E.  1132. 

§  82.  Fowen. — Every  snch  corporation  shall  have  the  following  ad- 
ditional powers : 

1.  To  lay  and  muntain  ita  pipes  and  hydrants  for  delivering  and  dis- 
tributing water  in  any  street,  highway  or  public  place  of  any  city,  town 
or  village  in  which  it  has  obtained  the  permit  required  by  section  eighty 
of  this  article. 

2.  To  lay  ite  water  pipes  in  any  streets  or  avenues  or  public  places 
of  an  adjoining  city,  town  or  village,  to  the  city,  town  or  village  where 
such  permit  has  been  obtained,  provided  that  such  right  in  an  adjoining 
city  or  village  having  a  population  of  more  than  twelve  thousand  in- 
habitants shall  be  subject  to  the  permissioQ  of  tbe  local  authorities 
thereof  and  upon  such  conditions  as  they  may  prescribe. 

3.  To  cause  such  examtnatious  and  surveys  for  its  proposed  water- 
works to  be  made  as  may  be  necessary  to  determine  the  proper  location 
thereof,  and  for  such  purpose  by  its  oflScers,  agents  or  servants  to  enter 
upon  any  lands  or  waters  in  the  city,  town  or  village  where  organized,  or 
in  any  adjoining  city,  town  or  village  for  the  purpose  of  making  such 
examinations  or  surveys,  subject  to  liability  for  all  damages  done. 

Source. — Former  Transportation  Corps.  L.  (U  1890,  cb.  566)  {  82,  as  amended 
b7  If.  1892,  cb.  617;  L.  1906,  ch.  210,  and  L.  1906,  cb.  456;  originally  revloed  from 
L.  1873,  ch.  737.  !  4:  L-  1876.  ch.  416,  |  1,  as  amended  by  L.  1886,  ch.  422;  L. 
1884,  ch.  386.  {  3. 

Beferencei. — Approval  of  plans  by  conservatton  commission.  Conservation  Law, 
{{  522,  523.  Licenses  tor. connection  with  mains  in  cities,  Oeneral  City  Law,  ||  50, 
56.  Power  to  condemn  real  property.  Business  Corporations  I^w,  i  16.  and  {  84, 
poet. 

Use  of  streets  Is  not  an  additional  burden  for  which  abutting  owner  1b  entitled 
to  compensation.  Witcber  v.  Holland  Water-Works  Co.  (1893),  66  Hun  619,  20  N.  Y. 
Supp.  660,  affd.  Is  142  N.  Y.  626;  (Brooke  v.  Platbasb  Water-Works  Co.  (1883),  29 
Hun  245. 

A  water  company  having  obtained  its  permits  under  f  80,  has  the  power  under 
i  82,  Bubd.  1,  to  lay  and  maintain  its  pipes  in  the  streets,  etc..  of  any  adjoining 
municipality  to  the  municipality  where  such  permit  has  bsen  obtained;  but  the 
provision  of  this  section  does  not  permit  such  corporation  to  supply  persons  In 
a  municipality  through  which  It  passes  under  such  permit  with  water,  unless 
the  consent  of  the  authorities  of  the  Intervening  municipality  hoe  been  obtained; 
local  authorities  have  no  power  to  grant  a  franchise  In  another  locality.  City  of 
Rochester  v.  R.  «  L.  O.  W,  Co.  (1907),  189  N.  Y.  323.  modfg-  114  App.  Dlv.  907, 
100  N.  T.  Supp.  1110. 

A  waterworks  company  duly  Incorporated  under  the  Transportation  Corpora- 
tions Law,  having  obtained  by  contract  with  a  railroad  company  the  right  to  lay 
Its  water  mains  upon  the  railroad's  right  of  way  through  a  city  may,  under  tha 
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11  83.  84.  Water-works  eorporaUons.  U 1909,  cb.  !19. 

above  aectlon,  Uy  ita  water  malna  alone  tbe  route  wblch  it  has  adopted  and 
located  upon  the  rallroad'a  right  of  way  throuKh  the  city  without  the  conseDt  ot 
the  authorities  of  the  city,  and  may  enjoin  the  offlcere  ot  the  city  trom  preventing 
it  from  laying  ita  water  pipes  acroea  the  atreeU  of  the  city  Intenected  t>y  the 
railroad's  right  of  way.  A  Buperlntendent  of  pnbllc  worka  of  a  second  class  city 
cannot,  under  the  second  claaa  clUes  charter,  prohibit  the  laying  of  water  pipes 
under  the  general  laws,  or  control  the  water  of  a  corporation  organiied  under 
the  TraDsportatlon  Corporations  Law,  so  long  as  It  la  only  paaalng  through  tlie 
city  In  the  malne  of  the  company  for  use  elsewhere.  Rocheeter  A  LAke  Ontario 
Water  Co.  t.  City  of  Rochester  (1903),  176  N.  Y.  3e.  afflrming  84  App.  Div.  71,  88 
N.  r.  Snpp.  44S. 

Additional  peiHlt  from  adjoining  village  is  not  required.  Pelbam  Manor  v. 
New  Rochelle  Water  Co.  (1S93),  67  Hun  98,  21  N.  Y.  Snpp.  1110,  aftd.  in  143 
N.  Y.  B32.    ■ 

Permit  not  tranehise. — Permit  to  lay  water  malna  obtained  from  administrative 
officer  la  not  equivalent  to  a  franchlae  aecured  from  a  leglalative  body.  Richards  t. 
CltlEeuB'  Water  Supply  Co.  (1911),  140  App.  Dtv.  iO<,  12&  N.  Y.  Supp.  118. 

g  83.  SarTe7  and  map, — ^Before  entering  up<Hi,  taking  or  using  any 
Ifmd,  for  the  purposes  of  its  incorporation  such  corporation  ehatl  cause 
a  survey  and  map ,  to  be  made  of  the  lands  intended  to  be  taken  or 
entered  upon,  by  and  on  which  the  land  of  each  owner  or  occupant 
shall  be  designated,  which  map  shall  be  signed  by  the  president  and 
secretary,  and  filed  in  the  office  of  the  county  clerk  of  the  county  in 
which  such  lands  are  situated. 

Sonree. — Former  Transportation  Corps.  L.  (L.  1894,  ch.  666)  |  88;  orlglnallj 
revised  from  L.  1876,  ch.  416,  |  2. 

Fallnie  to  lie  rarrey  and 'map  entitles  the  landowner  to  dlsmlasal  of  tbe  pro- 
ceeding. Hatter  of  atlsena'  Watei^Works  Co.  (1S98),  33  App.  Dlv.  64,  62  N.  Y. 
Supp.  473. 

g  84.  Condenmation  of  real  property, — ^Any  corporation  organized  under 
this  article,  shall  have  tbe  right  to  acquire  real  estate,  or  any  interest 
therein  necessary  for  the  purposes  of  its  incorporation,  and  tbe  right  to 
lay,  relay,  repair  and  maintain  conduits  and  water  pipes  with  connec- 
tions and  iizturea,  in,  through  or  over  the  lands  of  others,  the  right  to 
intercept  and  diver}:  the  How  of  waters  from  the  lands  of  riparian  own- 
ers, and  from  persons  owning  or  interested  in  any  waters,  and  the  right 
to  prevent  the  flow  of  drainage  of  noxious  or  impure  matters  from  the 
lands  of  others  into  its  reservoirs  or  sources  of  supply.  If  any  such 
corporation,  which  bas  made  a  contract  with  any  city,  town  or  village 
or  with  any  of  tbe  inhabitants  thereof  for  the  supply  of  pure  and  whole- 
some water  as  authorized  by  section  eighty-one  of  tbis  article,  shall  be 
unable  to  agree  upon  the  terms  of  purchase  of  any  such  property  or 
rights,  it  may  acquire  the  same  by  condemnation.  But  no  such  corpo- 
ration shall  have  power  to  take  or  use  water  from  any  of  the  canals 
of  this  state,  or  any  canal  reservoirs  as  feeders,  or  any  streams  which 
have  been  taken  by  the  state  for  tbe  purpose  of  supplying  the  canals 
with  water. 
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L.  190»,  cb.  219.  Water-works  corpontloiu.  f  SS. 

Somroe. — Former  TraiiBportatloii  Corps.  L.  (L.  Ig90,  ch.  566)  |  84,  as  amended 
by  L.  1892,  cb.  617,  and  L.  1S94,  cb.  230;  originally  revised  from  L.  1873.  cb.  737, 
11  3,  4;  L.  1876,  cb.  416,  |  3. 

Befereneet.— Power  of  corporation  In  certain  cities  to  condemn  real  property. 
Business  Corporations  Law,  |  IE.  Condemnation  proceedings.  See  Code  CIt.  Pro. 
II  3357-^384. 

GonitltnUoBaL— Matter  of  New  Rochelle  WaUr  Co.  (1887),  46  Run  6S5;  Pocantlco 
Waterworks  Co.  v.  Bird  (1891),  130  N.  T.  249;  Stamford  Water  Co.  t.  Stanley 
(1886),  39  Hun  424. 

Blcbt  of  eondenmatloii  can  only  be  ererclsed  by  corporation  having  a  contract 
wltb  tbe  public  authoritlee.  WItcber  t.  Holland  Water-Worke  Co.  (1893),  66  Hun 
619,  20  N.  V.  Supp.  560,  atfd.  In  142  N.  T.  826.  See  also  ClUiens'  Watei^works 
Co.  T.  Parry  (1891),  69  Hun  202.  13  N.  Y.  Supp.  490,  alld.  In  128  N.  T.  669. 

§  SS.  Corporatioa  ma?  contract  with  other  dtiet,  towns  or  Tillages; 
amended  certifloate. — ^When  any  such  corporation  has  entered  into  a  con- 
tract with  Uie  authorities  of  any  city,  town  or  Tillage  not  mentioned  in 
its  certificate  of  incorporation,  but  situated  in  the  same  county  as  the 
city,  towns  or  villages  mentioned  therein  or  an  adjoining  county,  to 
supply  it  with  pure  and  wholesome  water,  it  may  file  an  amended  cer- 
tificate, stating  the  name  of  such  other  city,  town  or  village  to  be  so 
supplied  with  water,  and  it  may  thereupon  supply  any  such  city,  town 
or  village  with  water  in  the  same  manner  and  wiUi  the  same  rights  and 
subject  to  the  same  requirements  as  if  it  had  been  named  in  the  original 
certificate  of  incorporation. 

Bonrce. — Former  Transportation  Corps.  Ia  (L.  1894,  cb.  666)  |  86,  as  amended 
by  K  1892,  cb.  617;  originally  revised  from  U  1883,  cb.  483,  as  amended  by  L. 
1885.  cb.  422. 

Application. — Tbls  section,  authorising  an  Incorporated  water  supply  company 
operating  In  a  certain  locality  to  contract  wltb  other  cities,  towns  or  Tillages  to 
fnmlsb  them  with  water  and  to  file  on  amended  certificate  stating  tbe  name  of 
the  other  municipality  to  be  supplied,  only  applies  to  those  contracts  which  place 
tbe  water  company  In  the  same  legal  situation  It  holds  In  tbe  territory  of  Its  orig- 
inal Incorporation.  People  ex  rel.  Urban  Water  Supply  Co.  y.  Connolly  (1914), 
164  App.  DlT.  163,  149  N.  Y.  Supp.  6S3. 

Contract  for  delivery  of  water  Into  city  mains  Is  not  a  contract  within  the  mean- 
ing of  this  section.  People  ez  rel.  Urban  Water  Supply  Co.  v.  Connolly  (1914). 
86  HIsG.  670,  14S  N.  T.  Supp.  563.  afld.  (1914),  164  App.  IMv.  163.  149  N.  Y.  Supp. 


ARTICLE  IX. 
ISLEQKAPH  Am  TBLEPHQinS  C0KKIBATZ0K8. 

Section  100.  Incorporation. 

101.  Bstenaloa  of  lines. 

102.  Construction  of  lines. 

103.  Transmission  of  dispatches. 

104.  Consolidation  of  corporations. 
106.  Special  policemen. 

106.    Application  of  article. 
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f  I  100, 101.  Telegrapb  and  telephone  corporatlcniB.  L.  1909,  eh.  21ft. 

§  100,  Ifloorporation.— Seven  or  more  permns  may  become  a  corpo- 
ration for  the  purpose  of  coiutructing,  owning,  using  and  maintaining 
a  line  or  lines  of  electric  t«legraph  or  telephone,  wholly  within  or  partly 
beyond  the  limits  of  this  state,  or  for  the  purpose  of  owning  any  interest 
in  any  such  line  or  lines,  or  any  grants  tiierefor  by  executing,  acknowl- 
edging and  filing  a  certificate,  stating  the  name  of  the  corporation;  its 
general  route  and  the  points  to  be  connected ;  its  capital  stock ;  the  num- 
ber of  shares  into  which  it  is  to  be  divided;  the  term  of  its  existence; 
the  number  of  its  directors  not  less  than  seven;  the  names  and  resi- 
dences of  the  directors  for  the  first  year,  and  the  post-office  addresses  of 
the  subscribers  and  t^e  number  of  ^ares  which  each  agrees  to  take  in  such 
corporation. 

Sonree. — Pormer  Tr&iuportatlon  Corps.  L<.  (L.  ISBO.  ch.  666)  f  100;  originally  ro- 
Tlaed  (rom  L.  1848,  ch.  265,  H   1-3;   h.  1853,  ch.  471,  |  1. 

CertiAoate  and  InaorpoTatlon. — See  notes  to  g  Z,  ante. 

Subject  to  PQbllo  Serrloe  Gommtuloni  Law,  |t  90-103. 

Bciidenee  for  place  of  taxation. — Mere  place  of  tiling  certlBcate  doea  not  deter- 
mine It.  Austen  v.  WeBtcbeeter  Telephone  Co.  (1SS4),  8  Misc.  II,  28  N.  Y.  Sapp. 
77.  Where  statute  does  not  require  certificate  to  state  location  of  principal  office, 
a  atatement  In  certificate  la  not  binding,  but  Ita  residence  la  to  be  deemed  located 
where  Its  principal  office  Is  actually  located.  Auaten  v.  Hudson  River  Telephone 
Co.  (1883),  73  Hun  96,  2E  N.  Y.  Supp.  916. 

Denial  of  serrioe. — A  peremptory  writ  of  mandamua  requiring  a  telephone  com- 
pany to  furnish  service  to  a  aalixin  keeper  ahould  not  Issue  where  It  appears 
by  undisputed  affidavits  of  police  officers  that  the  telephone  which  the  defendant 
discontinued  had  been  used  by  the  relator  for  the  purpose  of  receiving  and 
registering  bets  on  horse  races.  It  Is  not  on  unlawful  use  of  the  police  power  to  In- 
terrupt a  telephone  service  used  to  carry  on  a  criminal  buslnese.  An  allegation 
in  an  affidavit  submitted  by  the  relator  In  answer  to  the  opposing  affidavits  verified 
by  bis  attorney,  which  merely  states  that  the  relator  was  discharged  in  a  criminal 
action  brought  for  a  eertaln  violation  of  section  986  of  the  Penal  Law,  In  accept- 
ing a  bet  on  a  horse  race,  does  not  establish  that  the  plaintiff  waa  Innocent  at 
otber  violations  of  the  law  set  forth  in  the  opposing  affidavits.  People  ex  rel. 
Reetmeyer  v.  New  York  Telephone  Co.  (1916),  173  App.  Dlv.  132,  169  N.  Y.  Supp. 
369. 

g  101.  Extension  of  lines. — Any  such  corporation  may  construct,  own, 
use  and  maintain  any  line  of  -electric  telegraph  or  telephone,  not  de- 
scribed in  its  original  certificate  of  incorporation,  whether  wholly  within 
or  wholly  or  partly  beyond  the  limits  of  this  stat«,  and  may  join  with 
any  other  corporation  in  constructing,  leasing,  owning,  using  and  main- 
taining such  line,  or  hold  or  own  any  interest  therein,  or  become  lessees 
thereof,  upon  filing  in  the  same  manner  as  the  original  certificate  is 
required  to  be  filed  an  amended  certificate,  executed  and  acknowledge^ 
by  at  least  two-thirds  of  the  directors  of  such  corporation,  describing 
the  general  route  of  such  line  or  lines,  and  designating  the  extreme  points 
connected  thereby,  and  upon  procuring  the  written  consent  of  the  per- 
sons owning  at  least  two-thirds  of  the  capital  stock  of  such  corporation, 
and  such  amended  certificate  shall  not  be  Sled  until  there  is  indorsed 
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tliere<ui  or  annexed  thereto  an  affidavit  made  by  at  least  three  of  the 
directors  of  t^e  corporation  that  such  consent  has  been  obtained,  which 
affidavit  shall  be  filed  with  and  be  a  part  of  such  certificate. 

Sonroe.— Former  Transportatloa  Corpa.  L.  (L.  ISSO,  cb.  666)  (  101;  orisiiially  re- 
TlB«d  Irom  U  1S48,  ch.  265.  i  8,  as  omeadod  by  L.  187&,  cb.  319;  L.  1861,  cb.  98; 
L.   1862,  cb.  42G. 

§  102.  Conitniction  of  lines. — Such  corporation  may  erect,  ccmatmct 
and  maintain  the  necessary  fixtures  for  its  lines  upon,  over  or  under 
any  of  the  public  roads,  streets  and  highways;  and  through,  across  or 
under  any  of  the  waters  within  the  limits  of  this  state,  and  upon,  through 
or  over  any  other  land,  subject  to  the  right  of  the  owners  thereof  to 
fall  compensation  for  iha  same.  If  any  such  corporation  can  not  agree 
with  aueh  owner  or  owners  upon  the  compensation  to  be  paid  therefor, 
such  compensation  shall  be  ascertained  in  the  manner  provided  in  the 
condemnation  law.  Any  company  or  companies  organized  and  incor- 
porated under  the  laws  of  this  state  for  the  purpose  of  owning,  con- 
structing, using  and  maintaining  a  line  or  lines  of  electric  telegraph 
within  this  state  or  partly  within  and  partly  beyond  the  limits  of  this 
state,  are  hereby  authorized,  from  time  to  time,  to  ctmstruct  and  lay 
lines  of  electrical  conductors  under  ground  in  any  city,  village  or  town 
within  the  limits  of  this  state,  subject  to  all  the  provisions  of  law  in 
reference  to  such  companies  not  inconsistent  with  this  section;  provided 
that  such  company  shall,  before  laying  any  such  line  in  any  city,  village 
or  town  of  this  state,  firat  obtain  from  the  common  council  of  cities, 
the  trustees  of  villages,  or  the  commissioners'  of  highways  of  towns,  per- 
missifHi  to  use  the  streets  within  such  city,  village  or  town|  for  the 
purposes  herein  set  forth.  Nothing  herein  contained  shall  be  so  con- 
strued as  in  any  way  to  limit,  alter,  or  affect  the  provisions  or  powers 
relating  or  granted  to  telegraph  companies  heretofore  created  by  special 
act  of  the  legislature  of  this  state,  except  in  so  far  as  to  confer  on  any  such 
company  the  right  to  lay  electrical  conductors  under  ground. 

Source. — Former  Transportation  Corps.  L.  (L.  1890,  ch.  666)  S  102;  L.  1881,  ch. 
483,  II  1  and  2  Incorporated;  originally  revised  from  L.  1S4S,  ch.  265,  If  6,  6;  K 
1S63,  cb.  471,  t  2. 

Eeferenoet. — Condemnation  proceedings.  See  Code  Civ.  Fro.  H  3367-3384.  In- 
jury to  line,  a  misdemeanor.  Penal  Law,  i  1423,  subd.  7.  Preacriptioa  does  not 
arise  from  length  of  time  wire  has  been  attached  to  building,  etc.  See  Real  Prop- 
erty Law,  1  261. 

ApplicaUoa. — Tbls  section  does  not  autbortze  the  erection  of  poles  and  fixtures 
upon  and  along  the  roadway  of  a  railroad  corporation.  N.  Y.  City  ft  N.  R.  R.  Co. 
V.  Tbe  Central  Union  Tel.  Co.  (1880),  31  Hun  261. 

CoB*eiit  of  local  autborlHes  to  occupy  streets  required,  although  not  coatalued  In 
I  102  ot  L.  1890,  cb.  566.  This  would  have  been  true  even  If  L.  1881,  cb.  483,  as 
to  telegraph  companies  bod  not  been  bodily  included  In  the  section  by  tbe  con- 
solldators  In  1909.  Hatter  of  New  York  Independent  Telephone  Co.  (1909),  133 
App.  Dlr.  635,  118  N.  Y.  Supp.  290,  affd.  (1910),  200  N.  Y.  527.  93  N.  E.  1126, 
Bupersedlng  cases  to  contrary. 
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t  102.  TalesTftpta  Aud  telepbone  corpontloBB.  K 1S09,  cb.  ZIS. 

TblB  section  does  not  antborlie  the  ereeUon  ot  polM  and  wires  In  the  cltr 
BtTMtB  In  violation  of  an  ordinance  to  prevent  obetmctlonB,  etc.,  lawfully  adopted. 
Clt]'  of  UtlcB  V.  Utlca  Telephone  Co.  (1897),  24  App.  Dlv.  361,  48  N.  Y.  Snpp.  B16. 

Slffht  to  maintain  wlrei  not  ezolnilTe. — While  a  telephone  company  Incorporated 
under  this  section  has  the  risbt  under  a  street  franchise  to  maintain  Its  wires 
across  a  public  highwar,  It  has  not  the  ezcluslve  rl^t  thereto  and  cannot  ob- 
struct the  reaaonable  use  of  It  tor  moving  a  bulldlns  twenty-alne  feet  hl^  by  one 
who  has  obtained  a  permit  as  required  by  Highway  Law,  |  6S-a.  New  York 
Telephone  Co.  v.  Dlttman  (1916),  96  Mtec.  60,  1G9  N.  Y.  Supp.  626. 

Franohlie  granted  la  a  limited  one  subject  to  leglelatlve  control.  American  Rapid 
Tel.  Co.  V.  Hess  (1891),  135  N.  Y.  841,  26  N.  E.  919.  13  L.  R.  A.  454. 

Bernlatory  power  ot  local  anthorlttei. — The  municipal  authorities  can  only  regu- 
late the  manner  In  which  It  may  be  exercised.  Barblte  v.  Home  Telephone  Co. 
(1900),  60  App.  DIv.  26,  63  N.  Y.  Supp.  669;  City  of  Rochester  v.  Bdl  Telephone 
Co.  (1900).  62  App.  Dlv.  «,  64  N.  Y.  Supp.  804. 

Notwithstanding  the  fact  that  the  above  section  permits  the  use  of  the  public 
streets  by  a  telephone  company  for  constructing  and  maintaining  Its  lines,  |  91  of 
the  Tillage  Law,  gives  the  village  trustees  power  to  regulate  the  erection  of  poles 
and  the  stringing  of  wires,  and  as  this  latter  power  Involves  discretion,  the  su- 
preme court,  while  able  to  compel  ite  exercise  In  a  proper  case,  cannot  by  mandamus 
control  the  particular  method  of  the  exercfse.  People  ex  rel.  Montlcello  TeL  Co. 
V.  Tnisteee  (1901),  36  Misc.  676,  72  N.  Y.  Supp.  350. 

Village  authorities  are  not  especially  authorUed  to  grant  a  franchise  for  the 
erection  of  telegraph  and  telephone  poles.  Yll.  of  Carthage  v.  Central  N.  Y.  Tel. 
(3o.  (190«),  186  N.  Y.  448,  78  N.  E.  166,  revg.  (1906),  110  App.  Dlv.  626,  98  N.  T. 
Supp.  919. 

Eeitrlotlon  on  location  In  highway. — Where  a  telephone  company  erects  poles  on 
a  public  highway  under  the  authority  of  this  section  it  must  place  them  so  that 
they  will  not  Interfere  with,  or  make  dangerous,  the  use  of  the  highway  by  the 
public.  Bailey  v.  Bell  Telephone  Co.  (1911),  147  App.  Dlv.  224,  131  N.  Y.  Supp. 
1000.  In  this  case  the  location  of  the  poles  was  held  proper,  the  poles  being 
SVf  feet  outside  tbe  travelled  highway. 

Additional  burden. — Telegraph  or  telephone  poles  and  wires  in  a  rural  highway 
are  an  additional  burden  and  tbe  owner  of  the  fee  ot  the  highway  Is  entitled  to 
compensation.  Eels  v.  Am.  Tel.  ft  Tel.  Co.  (1894),  143  N.  Y.  133,  38  N.  B.  202, 
26  U  R.  A.  640,  distinguished  in  Palmer  v.  Larohmont  Elec  Co.  (1899),  168  N.  Y. 
231,  62  N.  E.  1092,  43  L.  R.  A.  672,  in  wblch  the  contrary  was  held  as  to  electric 
light  poles  and  wires. 

Conduit  for  wires  beneath  the  street  of  a  city,  held  not  an  additional  burden. 
Castle  V.  Bell  Telephone  Co.  (1900),  49  App.  Dlv.  437,  63  N.  Y.  Supp.  482,  dlstln- 
gutshlttg  Eels  V.  Am.  Tel.  A  Tel.  Co.  (1894),  143  N.  Y.  133,  3S  N.  E.  202,  26  L.  R.  A. 
640. 

CoTUpenBation  to  owners  should  be  made  before  land  Is  appropriated.  Dusenbaiy 
V.  Mut.  Telegraph  Co.  (1882).  II  Abb.  N.  C.  440. 

Obstruction  ot  street  by  poles  and  wires.  Abatement  of  nuisance.  See  People  v. 
Metropolitan  Telephone  Co.  (1884),  31  Hun  G9G. 

Looatlan  ot  lines  In  rural  highways. — The  right  which  telephone  and  telesraph 
companies  derive  by  virtue  of  this  section  to  construct  and  maintain  poles  and 
wires  In  rural  highways  la  not  absolute  or  unqualified  but  subject  to  the  rule  that 
the  lines  must  be  bo  located  as  not  unnecessarily  to  obstruct  the  public  traveL 
Accordingly,  where  the  plans  for  the  Improvement  of  any  such  highway  are  such 
as  to  require  tbe  relocation  of  the  poles  and  wires  of  telephone  or  telegraph  com- 
panies, it  Is  incumbent  upon  the  companies  at  their  own  expense  to  relocate  the 
same.    It  seems,  however,  that  it  Is  incumbent  upon  the  state  or  connty,  as  Um 
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case  may  be.  to  afford  the  company  a  sew  right  of  way  within  the  limits  of  the  im- 
proved  highway.    Kept,  of  Atty.  Qenl.  (1913)  176. 

FranehlM  of  telephone  oompany  In  TUlBg«  itreeti. — The  right  to  erect  and  main- 
tain neceaeary  flxturee  for  a  telephone  line  granted  to  a  corporation  confers  upon 
the  corporation  a  franchise  direct  from  the  state  to  use  the  puhllc  streets  and 
highways  for  the  erection  and  maintenance  of  its  linee.  (See  case  Matter  of 
N.  Y.  Independent  Telephone  Co.  (1909),  133  App.  DIt.  635,  118  N.  Y.  8upp.  290,  ' 
atd.  (1910),  200  N.  T.  B27,  93  N.  B.  1126.  The  right  to  nse  the  public  streeU 
and  highways  Is  subject  to  the  reaaonable  control  of  the  munlcipalltr  In  which 
they  are  located.  A  telephone  company  may,  under  this  section,  acquire  by  con- 
demnation the  right  to  place  Its  poles  and  tinea  In  a  Tillage  street,  the  fee  of 
which  is  in  the  abutting  owners,  but  it  should  not  be  permitted  to  take  more 
than  an  easement  for  Its  poles  and  a  right  of  way  for  Its  wires.  New  Union 
Telephone  Co.  t.  Marsh  (1904) ,  96  App.  Dir.  122,  89  N.  Y.  Supp.  79. 

Telephone  ooupanfei;  right  to  uie  olty  streets. — The  franchise  of  a  telephone 
company  is  a  right  coming  directly  from  the  state  under  this  act,  Independent 
of  any  municipal  grant,  but  where  the  municipality  gives  additional  rights  In, 
orer  and  under  the  squares,  parks,  aqueducts  and  public  places  of  tiie  city,  and 
authorises  the  construction  of  conduits,  subways  and  manholes  therein,  the  ad- 
ditional rights  so  given  form  a  good  consideration  for  a  contract  by  the  telephone 
company  fixing  maximum  rates  for  service.  Rochester  Telephone  Co.  v.  Roes 
(1908),  12B  App.  Div.  76,  81.  109  N.  Y.  Supp.  381,  affd.  (1909),  19B  N.  Y.  429,  88 
N.  B.  793. 

A  telephone  or  telegraph  company  may  construct  and  maintain  their  fixtures 
over  highways  and  streets  owned  by  tbe  city  of  New  York;  and  In  as  much  aa 
such  a  company  Is  not  required  to  give  compensation  for  such  use  of  highways 
and  streets  It  cannot  be  compelled  to  compensate  the  city  as  owner  of  abutting 
premises.  State  Itlne  Telephone  Co,  v.  Klllson  (1S07),  121  App.  blv.  499,  106  N.  Y. 
Supp.  130. 

Klghti  In  pnhllo  park!  or  public  placet. — This  section  gives  to  a  telephone  com- 
pany no  rights  In  public  parks  or  upon  public  proi>erty  or  In  public  places,  out- 
side of  the  highways;  nor  does  It  restrict  the  city  from  determining  whether  the 
company  shall  construct  its  line  on  poles  or  tn  subways.  Wright  v.  Qlen  Telephone 
Co.  (190B),  48  Misc.  192.  95  N.  Y.  Supp.  101,  afld.  (1906).  112  App.  Div.  746,  99  N.  T. 
Supp.  86. 

Appropriation  of  telephone  Unci  by  state. — ^Where  a  public  highway  upon  which 
the  poles  and  wires  of  a  telephone  company  are  lawfully  located  Is  appropriated, 
pureaant  to  the  provisions  of  section  4  of  the  Barge  Canal  Law,  for  tbe  purpose 
ot  the  construction  of  a  reservoir,  thereby  necessitating  the  removal  of  such  poles 
and  wires,  the  telephone  company  is  entitled  to  compensation.  The  Canal  Board 
may  lawfully  adjust  such  claim  by  providing  the  telephone  company  with  a  right- 
of-way  over  other  porilons  of  the  appropriated  parcel  and  reimbursing  It  for  the 
necessary  expenses  Incident  to  snch  removal.    Kept,  ot  Atty.  Oenl.   (1912)   61. 

S  103.  TranuniMioii  of  diapatoKei. — ^Every  such  corporation  shall  re- 
ceive dUpatches  from  and  for  other  telegraph  or  telephone  lines  or  cor- 
porations, and  from  and  for  any  isdividnal,  and  on  payment  of  the  usual 
charges  by  individuals  for  transmitting  dispatches  as  established  by  the 
rules  and  regulations  of  such  corporation,  transmit  the  same  with  im- 
partiality and  good  faith  and  in  the  order  in  which  they  are  received, 
and  if  it  neglects  or  refuses  so  to  do,  it  shall  pay  one  hundred  dollars 
for  every  such  refusal  or  neglect  to  the  person  or  perwms  sending  or  de- 


d  by  Google 


9016  TRANSPORTATION  CORPORATIONS  LAW. 

I  103.  Telegraph  and  telephone  corporatloiu.  L.  IMS,  ch.  219. 

siriDg  to  Bend  any  such  dispatch  and  entitled  to  have  the  same  so  trans- 
mitted, but  arrangements  may  be  made  with  the  proprietors  or  publishers 
of  newspapers  for  the  transmission  tor  publication  of  intelligence  of 
general  and  public  interest  out  of  its  regular  order. 

Bonree. — Former  TranBportatton  Corps.  L.  (L.  1890,  ch.  666)  |  103;  orlglnallT 
'  revised  from  L.  1848,  ch.  265,  |  11,  aa  amended  by  U  ISSe,  ch.  669,  and  I  12;  L. 
1S79,  ch.  377. 

Eeferenoei. — Officer  or  employee  diTulglns  telegrBin  or  telephone  meBBUge.  See 
Penal  Loiw,  f  552.  Use  ot  llnea  by  policemen  and  firemen.  See  Qener&l  Municipal 
Law,  It  206,  207.    Adequate  aerrlce,  Public  Service  Com.  L.,  |  91. 

Application. — Penalty  provision  does  not  apply  to  the  contractual  relados  with 
a  subscriber.  The  remedy  of  a  subecriber  for  suspenston  of  service  is  In  conti&ct. 
Rose  V.  N.  Y.  Telephone  Co.  (1915),  167  App.  DIv.  691.  152  N.  T.  Supp.  827;  Salti- 
burs  V.  Utlca  Home  Telephone  Co.  (1913),  169  App.  Div.  51,  144  N.  Y.  Supp.  309. 
See  also  Kevand  V.  N.  Y.  Tel.  Co.  (1913),  159  App.  Div.  628, 145  N.  y.  Supp.  414. 

Conttmction. — ^Thls  section  which  provides  a  penalty  for  the  n^lect  or  reCusal 
of  a  telegraph  company  to  perform  its  statutory  duty  respecting  the  transmission 
of  tel^rams,  is  to  be  strictly  construed;  and  to  entitle  the  plaiaUtf  to  Judgment  In 
an  action  to  recover  the  penalty  prescribed  he  mnst  bring  his  case  plainly 
within  the  statute.  Where,  owing  to  a  mistake  in  the  transmission  of  a  prepaid 
telegram  from  Pittsburg,  Penn.,  through  defendant's  Buffalo,  N.  T.,  ofBce,  It  was 
received  at  the  Dunkirk,  N.  T.,  office  as  addressed  to  707  Park  avenue  instead  of  7M 
Park  avenue,  and  the  evidence  is  barren  of  any  proof  of  partiality,  bad  faith  or 
neglect  on  the  part  of  the  defendant  to  perform  its  statutory  duty,  a  Judgment  In 
favor  of  plalntifF  in  an  action  to  recover  a  penalty  under  this  section  will  be 
reversed,  with  costs.  Meyers  v.  Western  Union  Telegraph  Co.  (1913),  82  Hlsc 
266,  143  N.  Y.  Supp.  574.  See  also  Qitrord  v.  Olen  Tel^hone  Co.  (1908).  64  Hlsc 
468,  470,   106   N.  Y.  Supp.  53. 

This  section  does  not  require  one  telephone  company  to  supply  connections  with 
its  system  to  another  company,  so  that  the  latter  may  ntlllBe  the  connected 
system  as  part  of  its  own.  and  transmit  Its  own  messages  on  payment  of  tha 
merely  nominal  sum  required  of  ordinary  sabBcribera.  People  ex  rel.  Postal  TeL 
Co.  T.  Hudson  River  Tel.  Co.  (1887),  19  Abb.  N.  C.  466,  479;  Matter  of  Baldwlns- 
vlUe  Tel.  Co.  (1898),  24  Misc.  221,  53  N.  Y.  Supp.  674. 

Tranimltilon  and  delivery  of  meisaget  gmtnXlj. — ^Limitation  of  UablUtT.  etc 
See  Breese  v.  U.  S.  Tel.  Co.  (1872),  48  N.  T.  132;  Pearsall  v.  Western  Union  Tsl. 
Co.  (1891),  124  N.  Y.  256,  26  N.  K.  534;  Kiley  v.  Western  Union  Tel.  Co.  (1888). 
109  N.  Y.  231,  16  N.  B.  75;  Rlley  v.  Western  Union  Tel.  Co.  (1894),  8  Misc.  217, 
28  N.  Y.  Supp.  281;  Will  T.  Postal  Tel.  Cable  Co.  (1896),  3  Ami.  Div.  22,  37  N.  Y. 
Supp.  933;  Dixon  v.  Western  Union  Tel.  Co.  (1896),  3  App.  Div.  60,  38  N.  Y.  Supp. 
1056.  An  addressee  of  a  telegraphic  message  cannot  maintain  an  action  for  the 
penalty  imposed  by  the  above  section.  Thompson  v.  Western  Union  Telegraph  Co. 
(1903).  40  Misc.  443,  82  N.  Y.  Supp.  675. 

ifBiidamiii  will  not  ife  to  compel  transmisBlon  of  message.  Hatter  of  Bald- 
winsville  Tel.  Co.  (1S98).  24  Mtsc.  221,  S3  N.  Y.  Supp.  574;  People  ex  rel.  Oneida 
Tel.  Co.  V.  Central  N.  Y.  Tel.  A  Tel.  Co.  (1899),  41  App.  DIv.  17,  58  N.  Y.  Supp.  ML 

Ground  for  recovery  ef  penalty. — ^The  refusal  to  receive  and  transmit  dispatches 
Is  not  a  ground  for  the  recovery  of  a  pMialty,  unless  the  refusal  is  an  act  of 
partiality,  bad  faith  or  discrimination.  Thus,  where  a  telegraph  company's  opera- 
tors are  on  a  strike  to  the  knowledge  of  a  person  oltering  a  telegram  for 
transmission,  a  refusal  by  the  agent  of  the  company  to  take  the  message,  except 
subject  to  delay,  and  a  refusal  to  promise  to  deliver  it  witbiii  an  hour,  does  not 
subject  the  company  to  the  statatory  pmalty.    Petsw  v.  Western  Union  Telegr^Ai 
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Co.  (IMS),  12a  App.  Wv.  192,  112  N.  Y.  Sapp.  516;  Gifford  t.  Glen  Telephone  Co- 
(1908),  54  HlBC.  488.  471,  106  N.  Y.  Supp.  63. 

A  party,  vbo  calls  up  the  central  office  of  a  telephone  company  from  a  pay- 
station  and  communicatee  to  the  operator  In  charge  the  name  of  a. party  with 
whom  he  dealree  to  talk,  and  then  banga  up  the  receiver  and  deposits  the  proper 
toll  charge,  and  the  operator  not  being  able  to  hear  the  cotna  register  retueee  to 
connect  plaintiff  with  the  other  partr  until  he  has  paid  the  toll  charge  with  the 
.  receiver  off  the  hook,  which  la  according  to  the  eetabllehed  rule  of  the  company  and 
the  only  way  by  which  the  operator  can  know  that  the  toll  has  been  paid,  can- 
not hold  the  company  liable  for  the  penalty  Imposed  by  this  eectlon.  Olflord  t. 
Olen  Telephone  Co.  (I90S).  64  Misc.  468,  106  N.  Y.  Supp.  53. 

Liability  for  delay. — There  can  be  no  recovery  for  the  penalty  impoeed  by  thla 
section  against  a  telegraph  company  for  Ite  mere  delay  in  tranamlttlng  a  mee* 
sage  to  another  state  where  It  does  not  appear  that  the  delay  occurred  within  tbfs 
state,  and  the  fact  that  the  Bender  paid  to  have  It  repeated  to  the  sending  office 
to  not  material.  Heam  v.  Western  Union  Tel.  Co.  (1901),  36  Misc.  557.  73  N.  T. 
Supp.  1077- 

§  104.  ConwUdation  of  oorporatiou. — Any  corporation  organized  un- 
der this  article  may  lease,  sell  or  convey  its  property,  rights,  privileges 
and  franchises,  or  any  interest  therein,  or  any  part  thereof  to  any  tele- 
graph or  telephone  corporation  organized  under  or  created  by  the  lawB 
of  this  or  any  other  8tat«,  and  may  acquire  by  purcliase,  lease  or  convey- 
ance the  property  rights,  privileges  and  franchises,  or  any  interest  therein 
or  part  thereof  of  any  such  corporation,  and  may  make  payments  therefor 
in  its  own  stock,  money  or  property,  or  receive  payment  therefor  in  the 
stock,  money  or  property  of  the  corporation  to  which  the  same  may  be 
so  sold,  leased  or  conveyed,  but  no  such  lease,  sale,  purchase  or  convey- 
ance shall  be  valid  until  it  shall  have  been  ratified  and  approved  by  a 
three-fifths  vote  of  its  board  of  directors  or  trustees,  and  by  the  vote  or 
written  consent  of  stockholders  owning  at  least  three-fifths  of  the  capital 
stock  given  at  a  meeting  of  all  the  stockholders  duly  called  for  that 
purpose. 

Source. — Former  Transportation  Corps.  L.  (L.  1S90,  ch.  666)  |  104;  originally 
revised  from  L.  1870,  ch.  668. 

Beferenoei.— See  PnbUc  Service  Com.  L..  H  90-103. 

See  Relff  v.  Western  Union  Tel.  Co.  (1883),  17  J.  A  S.  441;  Williams  v.  Western 
Union  Tel.  Co.    (1883),  93  N.  Y.  162. 

App^lul  of  stock. — Where  the  property  of  a  telephone  company  has  been  sold  la 
compliance  with  this  section,  a  stockholder  who  did  not  consent  to  such  sale  is 
not  entitled  to  have  appraisers  appointed  for  the  pnrpoee  of  ascertaining  the 
value  of  her  stock  under  section  17  of  the  Stock  Corporation  Law.  Matter  of 
Broneon  (1917),  177  App.  Dlv.  375,  164  N.  Y.  Supp.  179. 

§  106.  Special  polioemen. — The  police  department  or  board  of  police 
of  any  city  may,  in  addition  to  the  police  force  now  authorized  by  law, 
appoint  a  number  of  persons,  not  exceeding  two  hundred,  who  may  be 
designated  by  any  corporation  operating  a  system  of  signaling  by  tele- 
graph to  a  central  office  for  police  assistance,  to  act  as  special  patrolmen 
in   connection   with   such   telegraphic   system.    And   the   persons  so   ap- 
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pointed  shall,  in  and  about  such  service,  have  all  the  powers  poesesaed 
by  the  members  of  the  regular  foree,  except  as  the;  may  be  limited  by 
and  subject  to  the  supervision  and  control  of  the  police  department  or 
board  of  police  of  such  city.  No  person  shall  be  appointed  such  special 
policeman  who  does  not  possess  the  qualifications  required  by  such  police 
department  or  board  of  police  for  such  special  service;  and  persons  so 
appointed  shall  be  subject,  in  case  of  emerRency,  to'  do  duty  as  part  of 
the  regular  police  force  of  the  city.  The  police  department  or  board  of  po- 
lice shall  have  power  to  revoke  any  such  appointment  at  any  time,  and 
every  person  appointed  shall  wear  a  badge  and  uniform,  to  be  furnished  by 
such  corporation  and  approved  by  the  police  department  or  board  of 
police;  such  uniform  shall  be  designated  at  the  time  of  the  first  appoint- 
ment and  shall  be  the  permanent  uniform  to  be  worn  by  such  special 
police,  and  the  pay  of  such  special  patrolmen  and  all  expenses  connected 
with  their  service  shall  be  whc^y  paid  by  such  corporation,  and  no  ex- 
pense or  liability  shall  at  any  time  be  incurred  or  paid  by  the  police 
department  or  board  of  police  of  any  city,  for  or  by  reason  of  the  s 
of  such  persons  so  appointed. 


§  106.  AppUoation  of  artiole. — The  provisions  of  this  article  shall  ap- 
ply to  corporations  for  the  generation  and  distribution  of  music  elec- 
trically; and  such  corporations  shall  possess  the  powers  and  be  subject 
to  all  the  duties  granted  to  or  imposed  upon  telegraph  and  telephone 
companies  thereby  except  Hiat  such  corporations  shall  not  have  or  exer- 
cise the  right  of  condemnation. 

Source. — Ponner  Traneportatlon  Corps.  L.  <L.  1S90,  ch.  666)  f  106,  as  added  by 
L.  190T,  ch.  310. 


TUSITPIKE,  PLAITK-KOAS  AStt  BRIDQB  COS? OBAIIOHS. 

Section  120.  tncorporatloa. 

121.  Reetrlctions  upon  location  o(  road. 

122.  Agreement  for  use  of  blKhway. 

123.  Application  to  board  of  supervlMrs. 

124.  CommlsBlonerB  to  lay  out  road. 

12G.  PoBsesalon  of  and  title  to  real  eatate. 

126.  Use  of  turnpike  road  by  plank-road. 

127.  Width  and  construction  of  road. 

128.  ConatmctloD  of  bridges;  obstruction  of  ratta  prohibited. 

129.  Certificate  of  completion  of  road  or  bridge. 

130.  Oates,  rates  of  toll;  and  exemptions. 

131.  Toll-Kattaerers. 

132.  Penalty  tor  mnnlng  a  gate. 

133.  Location  of  gates  and  change  thereof. 
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134.  Inapectora;  tlielr  powers  and  duties. 

136.  Change  ot  route;  extenelonB  and  branctaea. 

136.  Mll&«U)nes,  gulde-poeu  and  hoist-gates. 

137.  Location  of  office  ot  corporatton. 

135.  ConeoIIdatloa  of  corporations;  sate  ot  francblse. 

139.  Sale  of  rlghtB,  franchisee  and  property  to  the  county. 

140.  Surrender  of  road. 

141.  Taxation  and  exemption. 

142.  Hauling  logB  and  timber. 

143.  Bncroacbment  of  fences. 

144.  Penalty  for  fast  driving  over  bridges. 

145.  Acte  of  directors  prohibited. 

146.  Actions  for  pmaltles. 
14T.  Proof  of  incorporation. 

148.  When  atockholdera  to  he  directors. 

149.  DlBBolvtion  of  corporation;  road  to  be  a  highway. 

150.  Town  most  pay  for  lands  not  origlnallr  a  highway. 

151.  Highway  labor  upon  line  ot  plank-road  or  turnpike. 

152.  Ext^ieion  of  corporate  existence. 

g  120.  Incorporation. — Five  or  more  persons  may  become  a  corpora- 
tion for  the  purpose  of  conBtnicting,  maintaining,  and  owning  a  tnmpike, 
plank-road  or  a  bridge,  or  causeway  across  any  stream  or  channel  of 
water,  or  adjoining  bay,  swamp,  marsh,  or  water  to  form  in  connection 
with  such  bridge  or  causeway  a  continuous  roadway  across  the  same,  by 
signing,  acknowledging  and  filing  a  eertiiicate  containing  the  name  of 
the  corporation,  Ita  duration,  not  exceeding  fifty  years,  the  amount  and 
number  of  shares  of  its  capital  stock,  the  number  of  its  directors,  and 
their  names  and  post-office  addresses  for  the  first  year,  the  termini  of 
the  proposed  road,  ita  length,  and  each  town,  city  or  village  into  or 
through  which  it  is  to  pass,  or  if  a  bridge,  the  location  and  plan  thereof, 
and  the  post-office  address  of  each  subscriber  and  the  number  of  shares 
of  stock  which  be  agrees  to  take,  the  aggregate  of  which  subscriptions 
shall  not  be  less  than  five  hundred  dollars  for  every  mile  of  road,  or  if 
a  bridge  corporation  not  less  than  one-fourth  of  the  amount  of  the  cap- 
ital stock,  and  five  per  centum  of  which  must  be  actually  paid  in  cash. 
There  shall  be  indorsed  on  and  annexed  to  the  certificate  and  made  a 
part  thereof  the  affidavit  of  at  least  three  of  the  directors  named  therein, 
that  the  required  amount  of  capital  stock  has  been  subscribed  and  the 
prescribed  percentage  paid  in  cash. 

Sonne. — Former  Transportation  Corps.  L.  (L.  1S90,  ch.  566)  |  120;  originally 
roTlaed  from  L.  1847,  cb.  210,  |  1,  as  amended  by  L.  1849,  ch.  2G0,  and  |  2  (plank- 
roads  and  turnpikes);  L.  184S,  cb.  269,  |  1,  as  amended  by  L.  1881,  ch.  313,  and 
I  3    (bridges). 

CertUoate  and  Incorporation. — See  notes  to  E  2,  ante. 

Applioation  of  arttole. — Article  applies  only  to  tnmplkea  organised  tmder  the 
general  act.  Aurora  A  Bulfalo  Planhroad  Co.  T.  Sclirot  (1895),  90  Hun  66,  35  N.  T. 
Snpp.  602. 

S  121.    Xeitrictioiw  apo&  location  ot  road. — No  such  road  shall  be  laid 
Vol.  viir— 48 
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out  through  any  orchard  of  the  growth  of  four  years  or  more  to  the 
injury  or  destruction  of  fruit  trees,  or  through  any  garden  cultivated 
for  four  years  or  more  before  the  laying  out  of  the  road,  or  through 
any  dwelling  house  or  building  connected  therewith,  or  any  yards  or 
inclosures  necessary  for  its  use  or  enjoyment  without  the  consent  of  the 
owner  thereof,  nor  shall  any  such  corporation  bridge  any  stream  in  any 
manner  that  will  prevent  or  endanger  the  passage  of  any  raft  of  twenty- 
five  feet  in  width,  or  where  the  same  is  navigable  by  vessels  or  steam- 
boats. 

SoBWe.— Former  Transportation  Corps-  L-  (L.  18B0,  ch.  566)  (  121;  orlgiiudlr 
revised  from  I..  1S47,  ch.  210.  %  9. 

§  122.  Agreement  for  uie  of  hq^hvay. — The  supervisor  and  commis- 
sioner of  highways,  or  a  majority  of  them  if  there  be  more  than  one  of 
any  town,  may  agree  in  writing  with  any  such  corporation  for  the  use 
of  any  part  of  a  public  highway  therein  required  for  the  construction  of 
any  such  road,  and  the  compensation  to  -be  paid  by  the  corporation  for 
taking  and  using  such  highway  for  such  purpose  on  first  obtaining  con- 
sent of  at  least  two-thirds  of  all  the  owners  of  land  bounded  on  or  along 
such  highway,  which  agreement  shall  be  filed  and  recorded  in  the  town 
clerk's  ofBce  of  the  town.  If  such  agreement  can  not  be  made  the  cor- 
poration may  acquire  the  right  to  take  such  highway  for  such  purpose 
by  condemnation.  The  compensation  therefor  shall  be  paid  to  the  com- 
missioners of  highways,  to  be  expended  by  them  in  improving  the  high- 
ways of  the  town. 

SovTce. — Former  Transportation  Corps.  L.  (L.  1890,  ch.  666)  |  122;  orlginallr 
revised  from  L.  1847.  ch.  210,  i  26;  L.  1847,  ch.  398.  f|  1.  3;  L.  1860.  ch.  71.  |  6; 
L.  1866,  ch.  646,  !  3. 

Refereiicci. — Condemnation  proceedlnsB,  Code  Civ.  Pro.  |g  3367-3384. 

Conrtltnttonal.— Benedict  v.  Qolt  (1848).  3  Barb.  458. 

Powen  of  town  nvthorltiei  to  contract  with  plankroad  company.  See  Palmer 
v.  Fort  Plain  ft  Cooperstown  Plankroad  Co.  (1864).  11  N.  Y.  376. 

Fee  of  land. — Corporation  may  take.    Heath  v.  Barmore  <1872),  60  N.  Y.  302. 

Llahlllty  of  company  dvrliLK  oonitrnctloii. — Ireland  v.  Oswego,  etc.,  Planlcroad 
Co.  (1896),  13  N.  Y.  628. 

Fubllo  may  travel  while  road  ii  bnlldlhK. — Ireland  -v.  Ctswego.  Hannibal,  etc.. 
Plankroad  Co.  (1866),  13  N.  Y.  626. 

Remains  highway,  and  ordinary  repair^  made  by  plankroad  company  do  not 
entitle  owner  of  abutting  premises  to  damages.  Benedict  v.  Oolt  (1848).  3  Barb. 
469.  The  general  right  of  the  public  to  use  It  for  highway  purposes  remains 
unimpaired,  subject  only  to  the  payment  of  tolls.  Walker  v.  Caywood  (1865),  31 
N.  Y.  SI;  Matter  of  Application  of  Rochester  Elec.  Ry.  Co.  (1891)).  123  N.  Y.  361. 

Corporation  oaanot  reitrlet  adjoining  owner  from  using  his  premises  as  he 
pleasea.  Motive  Immaterial.  Auburn  A  Cato  Plankroadj  Co.  v.  Douglass  (1864),  i 
N.  Y.  444. 

g  123.  Applioation  to  board  of  saperrison. — If  the  lands  necessary  for 
the  construction  of  the  road  or  bridge  of  any  such  corporation  in  any  county 
have  not  been  procured  by  gift  or  purchase,  and  the  right  to  take  and 
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nae  any  part  of  an;  highway  therein  required  by  such  corporation  shall 
not  have  be«i  procured  by  agreement  wjth  the  superrisor  and  commis- 
sioners of  highways  of  the  town  in  which  such  highway  is  situated,  the 
corporation  may  make  application  to  the  board  of  supervisors  of  each 
county  in  which  such  bridge  or  road,  or  any  part  thereof,  is  to  be  located, 
for  authority  to  build,  lay  out  and  construct  the  same,  and  take  the 
necessary  real  estate  for  such  purpose.  Notice  of  the  application  shall 
be  puUished  in  at  least  one  public  newspaper  in  each  county  for  six 
successive  weeks,  Specifying  the  time  and  place  where  it  will  be  made, 
the  location,  length  and  breadth  of  any  such  bridge,  and  the  length  and 
route  of  any  such  proposed  road,  its  character,  and  each  town,  city  and 
village  iu  or  through  which  it  is  to  be  constructed.  The  application  may 
be  made  at  any  annual  or  special  meeting  of  the  board,  and  if  the  corpo- 
ration desires  a  special  meeting  therefor  any  three  members  of  the  board 
may  fix  a  time  when  the  same  shall  be  held,  and  notice  thereof  shall  be 
served  upon  each  of  the  other  supervisors  by  delivering  the  same  to  him 
personally  or  leavine  it  at  his  place  of  residence  at  least  twenty  days 
before  the  meeting,  and  the  expenses  of  the  special  meeting  and  of  notify- 
mg  the  members  of  the  board  thereof  shall  be  paid  by  the  corporation. 
All  persons  interested  therein  or  owning  real  estate  in  any  of  the  towns 
through  which  it  is  proposed  to  construct  the  road  may  appear  and  be 
heard  upon  the  hearing  of  the  application.  The  board  may  take  testi- 
mony in  respect  thereto,  or  authorize  it  to  be  taken  by  a  committee  of 
the  board  and  may  adjourn  the  hearing  from  time  to  time.  After  bear- 
it^  the  application  the  board  may,  hy  an  order  entered  in  its  minutes, 
authorize  the  corporation  to  construct  such  bridge  or  road  and  to  take 
the  real  estate  necessary  for  that  purpose,  and  a  copy  of  the  order 
certified  by  the  clerk  of  the  board  shall  be  recorded  by  the  corporation 
in  the  <^ce  of  the  clerk  of  the  county  in  which  such  bridge  or  road  or 
any  part  thereof  is  to  be  located  before  any  act  shall  be  done  under  it. 

SooToe. — Former  Transportation  Corps.  L.  <L.  ISM,  ch.  666)  f  123;  orlslnallr 
ravlBed  from  L.  1847.  ch.  210,  i|  4-7;  L.  1847.  cb.  398,  |  1;  K  1848,  cb.  25S.  fS 

g  124.  Commissionera  to  lay  out  road. — If  the  application  for  the  con- 
struction of  any  such  road  is  granted,  the  board  shall  appoint  three  disin- 
terested persons,  not  owners  of  real  estate  in  any  town  through  which  the 
road  is  to  be  constructed,  or  in  any  adjoining  town,  commissioners  to  lay 
out  the  road.  They  shall  take  the  constitutional  oath  of  ofBce,  and  with- 
out unnecessary  delay  lay  out  the  route  of  such  road  in  such  manner  as  in 
their  opinion  will  best  promote  the  public  interests;  they  shall  hear  all 
persons  interested  who  shall  apply  to  be  heard  and  may  take  testimony 
in  relation  thereto,  and  shall  cause  an  accurate  survey  and  description  of 
the  road  and  the  necessary  buildings  aud  gates,  signed  and  acknowledged 
by  them,  to  be  recorded  in  the  clerk's  oflSce  of  the  county.  If  the  road 
is  situated  in  more  t^an  one  county,  such  survey  and  description  shall  be 
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separate  as  to  that  portion  in  each  coonty  and  ffled  in  the  office  of  the 
clerk  of  the  county  to  which  it  relates.  The  corporation  shall  pay  each 
commiBsioner  three  dollars  for  every  day  spent  by  him  in  the  performance 
of  his  duties  and  his  necessary  expcnsen. 

Bouroe. — Former  Transportation  Corps.  L.  (L.  1S>0,  eta.  &Sfi)  1  12t;  origlnaU; 
revised  from  R.  8-  pt.  1,  ch.  18.  Ut  1.  ||  17-lS:  U  1847,  ch.  210,  I  8;  L.  1847. 
ch.  398,  I  2. 

§  125.  PoueMion  of  and  title  to  real  eitat«. — The  route  so  laid  out 
and  surveyed  by  the  commissionerB  shall  be  the  route  of  the  road,  and  the 
corporation  may  enter  upon,  take  and  hold  for  the  purposes  of  its  in- 
corporation, the  lands  described  in  such  survey  as  necessary  for  the  con- 
struction of  its  road,  and  requisite  buildings  and  gates.  If  for  any  cause 
the  owner  of  any  of  such  lands  shall  be  incapable  of  selling  the  same 
or  his  name  or  residence  can  not  with  reasonable  dilif^nce  be  ascertained 
or  the  corporation  is  unable  to  agree  with  the  owner  for  the  purchase 
thereof,  it  may  acquire  title  thereto  by  condemnation. 

BontM. — ^Former  Transportation  Corps.  I^  (I^  1890,  ch.  566)  t  12E:  orlglnall? 
revised  from  R.  S.,  pt  1,  ch.  18,  tit.  1,  |f  2&~31;  I..  1847,  ch.  210,  |  11. 

g  126.  TTh  of  turnpike  road  by  plank-road. — No  plank-road  shall  be 
made  on  the  roadway  of  any  turnpike  corporation  without  its  consent, 
except  for  the  purpose  of  crossing  the  same.  Any  plank-road  corporation 
may  contract  with  any  connecting  turnpike  corporation  for  the  purchase 
of  its  roadway  or  a  part  thereof,  or  of  its  stock,  on  such  terms  as  may 
be  mutually  agreed  upon,  and  such  stock,  if  purchased,  shall  be  held  by 
the  plank-road  corporation  for  the  benefit  of  its  stockholders  in  propor- 
tion to  the  amount  of  stock  held  by  each,  and  a  transfer  of  stock  in  the 
plank-road  corporation  shall  carry  with  it  its  proportional  amount  of  the 
turnpike  stock,  and  entitle  the  holder  thereof  to  his  share  of  the  dividends 
derived  therefrom.  After  the  purchase  of  the  whole  of  the  stock  of  any 
such  turnpike  corporation  by  such  plank-road  corporation  the  directors 
of  the  plank-road  corporaticm  shall  be  the  directors  of  the  turnpike  cor- 
poration, and  shall  manage  its  affairs  and  render  an  account  of  the  same 
annually  to  the  stockholders  of  the  plank-road  corporation.  If  the  plank- 
road  corporation  is  dissolved,  its  stockholders  at  the  time  of  dissolution 
shall  be  the  stockholders  of  the  turnpike  corporation  in  proportion  to 
the  amount  of  stock  held  by  each,  and  the  stock  of  the  turnpike  corpora- 
tion shall  thereafter  be  deemed  to  be  divided  into  shares  equal  in  number 
to  the  shares  of  stock  of  the  late  plank-road  corporation,  and  scrip  therefor 
shall  be  issued  accordingly  to  each  of  the  last  stockholders  of  the  plank- 
road  corporation,  and  the  officers  of  the  turnpike  corporation  shall  be  the 
same  in  number  as  provided  for  in  its  charter  or  certificate  of  incorpora- 
tion, and  shall  be  chosen  by  such  former  stockholders  of  the  plank-road 
corporation  or  their  assigns.  A  corporation  owning  a  turnpike  road  on 
or  adjoining  which  a  plank-road  shall  have  been  constructed  may  abandon 
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that  portion  of  its  road  cm  or  adjoining  tlie  route  of  whieh  a  plank-road 
is  actually  eonstnicted  and  used. 

kuoe.— Former  TnuuportaUon  Corps.  L.  (L.  1890,  ch.  566)  1  128;  orlgtoallr 
reviled  from  L.  1847,  ch.  210,  1  10,  as  amended  by  L.  1SG7,  ch.  643. 

I  127.  Width  and  oonitmotigii  of  lond. — Every  snch  plank-road  shall 
be  80  constracted  as  to  make,  secure  and  maintain  a  smooth  and  perma- 
nent road,  the  track  of  which  shall  be  made  of  timber,  plank  or  other 
hard  material  forming  a  hard  and  even  sarfaee,  and  every  such  Inimplke 
road  shall  be  bedded  with  stone,  gravel  or  such  other  material  as  may 
be  found  on  the  line  thereof,  and  faced  with  broken  stone  or  f^ravel,  form- 
infc  a  hard  and  even  surface  with  eiood  and  sufBcient  ditches  on  each  side 
wherever  practicable,  and  all  such  roads  shall  be  laid  out  at  least  fonr 
rods  wide,  and  the  arch  or  bed  at  least  eitchteeQ  feet  wide,  and  shall  be 
so  constructed  as  to  permit  carriages  and  other  vehicles  conveniently  to 
pass  each  other,  and  to  pass  on  and  off  such  road  where  intersected  with 
other  roads.  Any  corporation  which  shall  have  once  laid  its  road  with 
plank  may  rel^  the  same,  or  any  part  thereof,  with  broken  stone,  gravel, 
shells  or  other  hard  materials,  forming  a  good  and  substantial  road. 
Any  plank-road  or  turnpike  corporation  may  lay  iron  rails  on  its  road 
suitable  for  the  use  of  wagons  and  vehicles  drawn  by  horses  or  other  ani- 
mals over  its  road,  but  no  other  motive  power  shall  be  used  thereon. 

Sonree. — Former  TransportaUon  Corps.  L.  (L.  1890,  ch.  S66)  |  127;  originally 
ravlBed  from  R.  S..  pt.  1,  ch.  IS,  tit.  1,  |  20;  L.  1847,  ch.  210.  If  31,  32;  U  1848, 
eh.  360;  L.  1849,  ch.  2G0,  |  7;  L.  1864,  ch.  87,  I  2.  as  amended  by  U  1855,  ch. 
546:  L..  1S79.  ch.  214. 

S  128.  Conitmotion  of  biidgu;  obttmction  of  rafts  prohibited. — Every 
bridge  constructed  by  any  such  corporation  shall  be  built  with  a  good 
and  substantial  railing  or  siding  at  least  four  and  one-half  feet  high,  and 
over  any  stream  navigable  by  rafts  the  corporation  shall  keep  the  chan- 
nel of  the  stream  above  and  below  the  bridge  free  and  clear  from  all 
deports,  formed  or  occasioned  by  the  erection  of  the  bridge,  which  shall 
in  any  wise  obstruct  the  navigation  thereof,  and  shall  be  liable  to  all  per- 
sons unreasonably  or  unnecessarily  delayed  or  hindered  in  passing  the 
same  for  all  damages  sustained  thereby.  Nothing  in  this  section  shall 
be  construed  to  authorize  the  bridging  of  any  river  or  water  course  where 
the  tide  ebbs  and  flows,  or  any  waters  over  which  the  federal  authorities 
have  any  control,  unless  the  consent  of  such  federal  authorities  be  first 
obtained ;  nor  the  construction  of  any  bridge  within  the  limits  prescribed 
by  any  existii^  law  for  the  erection  or  maintenance  of  any  other  bridge. 

Sonne.— ^Former  Transportation  Corps.  I^  (1890,  ch.  666)  {  128,  as  amended 
by  L.  1895,  ch.  7Z2,  and  L.  1896,  ch.  778;  originally  revised  from  U  184S,  ch.  269, 
II  8-10,  ZO. 

Tsjaaioa  bay  held  not  a  "stream"  within  the  meaning  of  |  121.  or  this  section. 
Carralho  t.  Brooklyn  A  Jamaica  Bay  Turnpike  Co.  (19O0),  E6  App.  Dlv.  S22,  67 
N.  T.  Supp.  639,  affd.  173  N.  Y.  686. 
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lait  lentetioe  olted  In  People  ex  rel.  Howell  v.  Jeseup  (1898),  2S  App.  DIt.  624, 
G29,  51  N.  ¥.  Supp.  22S,  rerd.  in  160  N.  Y.  249. 

§  129.  Certificate  of  oompletion  of  load  or  bridge. — When  any  each 
corporation  shall  have  completed  its  bridge  or  road  or  any  five  consecutive 
miles  thereof,  it  may  apply  to  the  commissioners  of  highways  of  each 
town  in  which  the  completed  road  or  bridge  is  situated  to  inspect  the 
same,  and  if  a  majority  of  the  commissioners  are  satisfied  that  the  road 
or  bridge  is  made  and  completed  as  required  by  taw  and  in  a  manner 
safe  and  convenient  for  the  public  use,  they  shall  make  a  certificate  to  that 
effect,  which  ahall  be  filed  in  the  office  of  the  county  clerk.  Each  com- 
missioner shall  be  paid  by  the  corporation  two  dollars  per  day  tor  his 
services  and  necessary  expenses. 

Sonroe. — Former  Transportation  Corpa.  L.  (L.  1S90,  cli.  666)  |  129;  orlKinaUr 
revised  from  K.  B..  pt.  1,  cb.  18.  tit.  1,  ||  32,  33. 

§  130.  Qatei,  ratei  of  toll;  and  exemptions. — Upon  filing  such  certifi- 
cate such  corporation  may  erect  a  toll-gate  at  such  bridge  or  one  or  more 
toll-gates  upon  the  road  so  inspected,  and  may  demand  and  receive  the 
following  rates  of  toll,  a  printed  list  of  which  shall  be  con^ieuonsly 
posted  at  or  over  each  gate:  If  a  bridge  corporation,  such  sum  as  shall 
be  from  time  to  time  prescribed  by  the  board  of  supervisors  of  the  county 
or  counties  in  which  the  bridge  is  located.  If  a  turnpike  or  plank-road, 
for  every  vehicle  drawn  by  one  animal,  one  cent  per  mile,  and  one  cent 
per  mile  for  each  additional  animal;  for  every  vehicle  used  chiefiy  for 
■carrying  passengers,  three  cents  per  mile,  and  one  cent  per  mile  for  eacb 
additional  animal ;  for  every  horse  rode,  led,  or  driven,  three-quarters  of 
a  cent  per  mile ;  for  every  score  of  sheep  or  swine,  one  and  one-half  cents 
per  mile,  and  for  every  score  of  neat  cattle,  two  cents  per  mile. 

When  diverging  roads  strike  any  plank-road  or  turnpike  at  or  near 
any  toll-gate,  the  board  of  supervisors  of  the  county  may  direct  that  the 
toll  charge  shall  commence  from  the  point  of  such  divergence,  and  only 
for  the  distance  traveled  on  such  turnpike  or  plank-road,  but  fractions 
of  cents  may  be  made  units  of  cents  in  favor  of  the  plank-road  or  turnpike 
corporation.  The  corporation  may  from  time  to  time  commute,  but  not 
for  a  longer  period  than  one  year  at  any  one  time,  with  any  person  whose 
place  of  abode  shall  adjoin  or  be  near  to  the  road  for  the  toll  payable  at 
the  nearest  gate  on  each  side-  thereof,  and  the  commutation  may  be  re- 
newed from  year  to  year.  No  tolls  shall  be  charged  or  collected  at  any 
gate  from  any  person  going  to  or  from  public  worship,  a  funeral,  school,, 
town  meeting  or  election  at  which  he  is  a  voter  to  cast  his  vote,  a  military 
parade  which  he  is  required  by  law  to  attend,  any  court  which  he  shall' 
be  required  to  attend  as  a  juror  or  witness,  nor  when  going  to  or  frtoQ' 
Jiis  required  work  upon  any  public  highway,  nor  when  transporting  troops; 
in  the  actual  service  of  the  United  States;  and  no  toll  from  persons  living- 
within  one-half  mile  of  the  gate  by  the  most  usual  traveled  road  whea 


hy  Google 


TRANSPORTATION  CORPORATIONS  LAW.  9025 

L.  1909,  ch.  219.      Turnpike,  plank-road  and  bridge  corporations.  |  130. 

not  engaged  in  the  transportation  of  other  persons  or  property  except 
that  persons  living  within  one  mile  of  the  gate,  by  the  moet  usually  trav- 
eled road,  in  an  incorporated  village  of  over  six  thousand  Inhabitanta, 
when  not  engaged  in  the  transportation  of  other  persons  or  property 
shall  be  exempt  from  the  payment  of  toll. 

Where  a  different  rate  is  not  otherwise  preseribed  or  permitted  by 
law,  any  corporation  maintaining  a  plank-road,  turnpike  road  or  biidge 
and  authorized,  or  which  shall  be  hereafter  authorized,  to  receive  tolls 
for  the  passage  of  vehicles  over  the  same,  may  charge  and  receive  for 
each  and  every  motor  vehicle  propelled  by  any  power  other  than  animal 
power,  passing  over  the  same,  a  toll"rate  as  prescribed  by  section  three 
hundred  ten  of  the  highway  law. 

The  directors  of  the  several  plank-road  and  turnpike  road  companies 
in  this  state  shall  annually  abate  three  dollars  from  the  toll  of  any  in- 
habitant, not  an  inn-keeper,  or  all  of  it  if  in  the  a^n'^gate  not  exceeding 
that  sum,  who  shall  construct  on  his  own  land,  and  keep  in  repair,  a 
watering  trough  beside  the  plank-road  or  turnpike  road  as  the  case  may  be, 
well  supplied  with  fresh  water,  the  surface  of  which  shall  be  two  or  more 
feet  above  the  level  of  the  ground,  and  easily  acceaaible  for  horses  with 
vehicles;  but  the  commisstoners  of  highways  of  the  towns  respectively 
shall,  and  they  are  hereby  invested  with  full  power  and  authority  to 
designate  those  necessary  for  the  public  convenience  along  said  plank-road 
or  turnpike  road,  as  the  case  may  be,  and  no  others  than  those  designated 
shall  be  allowed  such  abatement  of  toll. 

In  case  the  directors  of  any  ptank-road  or  turnpike  road  company  in 
this  state,  shall  refuse  or  neglect  to  abate  the  toll  as  aforesaid,  any  in- 
habitant having  constructed  a  watering  trough  in  compliance  therewith, 
may  notify  the  commissioner  or  commissioners  of  highways,  as  the  case 
may  be,  of  the  town  in  which  the  same  had  been  erected,  of  such  neglect 
or  refusal  on  the  part  of  the  directors  aforesaid,  whose  duty  it  shall  be, 
and  who  are  hereby  invested  with  full  power  and  authority  to  proceed, 
without  delay,  to  an  examination  of  said  watering  trough;  and  if,  upon 
a  full  examination  of  the  same,  the  said  commissioner  or  commissioners, 
as  the  case  may  be,  or  a  majority  of  them,  shall  deem  it  necessary  for 
the  convenience  of  the  public  that  such  watering  trough  ot^bt  to  be 
maintained,  he  or  they,  as  the  case  may  be,  shall  forthwith  notify  the 
said  directors  accordingly,  by  serving  a  written  notice  on  the  president  of 
the  company,  to  that  effect,  in  which  the  necessity  of  its  maintenance  shall 
be  clearly  expressed ;  and  if  the  said  directors  shall  still  refuse  or  neglect 
to  abate  the  toll  as  aforesaid,  and  shall  demand  and  take  toll,  on  applica- 
tion for  such  abatement,  in  violation  of  the  provisions  of  the  preceding 
paragraph,  for  the  space  of  thirty  days  after  the  service  of  such  notice, 
they  shall  be  liable  to  a  penalty  of  twenty  dollars,  to  be  recovered  in  an 
action  at  law  at  the  suit  of  the  person  having  constructed  said  watering 
trough. 
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Sonroe. — Former  Traneportatlon  Corps.  I^  (L.  1390,  eh.  59$)  t  130,  u  amended 
br  L.  1893,  ch.  638;  L.  1872,  clL  271,  |  2,  and  L.  1S07,  cb.  127,  |  1,  part  Incorpo- 
rated; origlnallr  rerlaed  from  R.  S.,  pL  1,  ch.  18,  tit  1,  H  3«-38,  52;  L.  1U7,  cb. 
210,  H  3S,  36,  aa  amended  br  L.  1SG4,  ch.  87;  L.  184S.  ch.  259,  |  11;  L.  1848, 
ch.  360,  f  2,  ae  amended  bj  L.  1B5G,  eb.  516;  U  1849,  ch.  260,  ||  2-4,  as  amended 
by  U  ISGO.  cb.  71;  U  1849,  ch.  362;  U  18E1,  ch.  107,  {  1;  L.  lgG3,  cb.  246; 
I^  1876,  ch.  43G,  I  1. 

Eefetencei. — Regulation  of  tolle  by  auperTlBOn,  County  Law,  |i  62,  73. 

Seetioa  Inapplicable  to  corporation  organlied  by  Bpeclal  law  not  repealed  berebjr. 
Aurora  ft  BnBalo  Plankroad  Co.  v.  Schrot  (1896);  90  Hun  66.  36  N.  T.  Supp.  602; 
Great  Western  Tumptke  Co.  v.  Shaler  (1901),  87  App.  DIt.  331,  68  N.  Y.  Bupp.  6, 
affd.  172  N.  Y.  662. 

Applloatlon  to  corporation  organlHd  nader  ipvelal  Act. — ^The  abore  aectlon  cannot 
be  deemed  controlling  as  against  the  rights  conferred  upon  a  turnpike  company 
by  a  special  act,  which  authorises  such  company  to  charge  fixed  rates  of  toll  la- 
stead  of  a  specified  lum  per  mUe,  and  makes  no  distinction  between  persons  living 
within  a  mile  of  the  gate  and  those  living  at  a  greater  distance  therefrom.  The 
special  act  is  not  amended  or  repealed  by  the  above  section.  Montlcello  ft  Fall»- 
burgh  T.  R.  Co.  T.  Leroy  (1902),  72  App.  Div.  241.  76  N.  Y.  Supp.  216. 

Tolls  for  avtonobiie*. — ^A  bridge  company  may  not  demand  tolls  tor  the  passage 
of  an  automobile,  which  is  not  within  the  terms  of  Its  charter.  Mallory  r.  Sara- 
toga Lake  Bridge  Co.  (1907),  63  Misc.  449,  104  N.  Y.  Supp.  102G. 

Proof  necessary  to  eitabliib  exempttoa. — A  person  claiming  exemption  must  estab- 
lish that  ha  lived  within  one-half  mile  of  the  gate  by  the  most  usually  traveled 
road,  and  also  that  be  was  not  engaged  In  the  transportation  of  other  persons  or 
property.    Conly  v.  Clay  (1896),  SO  Hun  20,  36  N.  Y.  Supp.  621. 

Estoppel  of  oorporatlan  after  forty  years,  from  denying  authority  of  person 
making  contract  on  Its  behalf  exempting  the  occupants  of  a  certain  farm  from 
the  payment  of  tolls.  Great  Western  Turnpike  C^.  v.  Shafer  (1901),  67  App.  DIv. 
331,  68  N.  Y.  Supp.  6. 

Distance  traveled  does  not  affect  right  to  collect  toll,  although  less  than  at  the 
rate  per  mile  flied,    Mallory  v.  Austin  (1860),  7  Barb.  626. 

Persons  going  tc  or  from  public  worship  are  exempt  whether  for  the  purpose  of 
conducting  or  uniting  in  the  exercises  of  devotion.  Skinner  v.  Anderson  (1862), 
12  Barb.  648. 

Detached  parcel  of  land  owned  by  farmer.  See  Cnmmings  v.  Waring  (1862),  39 
Barb.   630. 

False  representations. — See  Dexter,  etc.,  Plankroad  Co.  v.  Allen  (1862),  IB  Barb. 
16. 

g  131.  Toll'^theTeri. — Every  snch  corporation  may  appoint  toll-gath- 
erers to  collect  toll  at  each  gate,  who  may  detain  and  prevent  from  passing 
through  the  gate,  any  person  riding,  leading  or  driving  animals  or  vehi- 
cles, subject  to  the  payment  of  toll,  until  the  toll  is  paid,  but  if  he  shall 
unreasonably  hinder  or  del^  any  traveler  or  passenger  liable  to  the  pay- 
ment of  toll,  or  shall  demand  or  receive  from  any  person  more  toU  than 
he  is  authorized  by  law  to  collect,  he  shall  forfeit  to  such  person  the  snm 
of  five  dollars  for  every  offense,  and  the  corporation  employing  turn  shall 
he  liable  for  the  payment, thereof,  and  for  any  damages  sustained  by  any 
perwm  for  acts  done  or  omitted  to  be  done  by  him  in  his  capacity  of  toll- 
gatherer,  if,  on  recovery  of  judgment  against  the  toll-gatherer  therefor, 
execution  thereon  shall  be  returned  nulla  bona. 
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Bouoe.— Former  Transportation  Corps.  L.  (L.  1890,  cb.  586)  |  131;  orlglnalD' 
revised  from  EL  S.,  pt.  1,  cti.  18.  tit.  1,  |f  34-36,  60.  61. 

AppUefttlon. — Applies  to  plankroads  aa  well  an  tnmplkes.  Hanells  t.  Seaman 
(1856),  21  Barb.  319. 

Btrlet  oonitmotlon. — Penal  statutes  are  to  be  strictly  construed.  Conlr  t.  Clay 
(1896).  90  Hun  20,   36  N.  Y.  Snpp.   521. 

§  132.  Penalty  for  numing  a  pite.< — Any  person  who,  with  intent  to 
avoid  the  payment  of  toll,  shall  pass  any  gate,  without  paying  the  toll 
required  by  law,  or  shall,  with  his  team,  carriage  or  horse,  turn  out  of  a 
tnmpiite  or  plank-road  and  pass  any  gate  thereon  on  ground  adjacent 
thereto,  shall  forfeit  for  each  offense  the'  sum  of  ten  dollars  to  the  cor- 
poration injured. 

Sonne. — Former  Transportation  Corps.  I<.  (L.  18B0,  ch.  666)  (  132;  orislnally 
revised  from  R.  S..  pt  1,  cb.  IS,  tit.  1,  If  64,  66;  L.  1849,  cb.  360,  |  9;  L.  1855, 
cb.  486,  f  3. 

See  Canastota  4b  Morrisrllle  Plankroad  Co.  r.  ParklU  (1866),  60  Barb.  601; 
Fredonla  A  Blnclalrvllle  Plankroad  Co.  ▼.  Walt  (1868),  27  Barb.  216;  Plankroad  Co. 
T.  Chamberlain  (1866),  32  N.  Y.  6G9. 

§  133.  Looation  of  gates  and  change  thereof. — No  Buch  corporation  shall 
erect  any  toll-gate,  house  or  other  building  within  ten  rods  of  the  front 
of  any  dwelling  house,  bam  or  other  ont  house,  without  the  written  con- 
sent of  the  owner,  and  the  county  judge  of  the  county  in  which  the  same 
is  located  shall,  on  application,  order  any  building  so  erected  to  be  re- 
moved, and  if  a  majority  of  the  conunissionerH  of  highways  of  any  town, 
in  which  a  toll-gate  shall  be  located,  or  in  an  adjoining  town,  shall  deem  the 
location  of  any  gate  unjuat  to  the  public  interests  by  reason  of  the  proxim- 
ity of  diverging  roads  or  otherwise,  they  may,  on  fifteen  days'  written  no- 
tice to  the  president  or  secretary  of  the  corporation,  apply  to  the  county 
court  of  the  county  in  which  tiie  gate  is  located,  for  an  order  to  alter  or 
change  its  location.  On  hearing  such  application,  and  viewing  the  premises, 
if  deemed  necessary,  the  court  may  make  such  order  in  the  matter  as  may 
be  just  and  proper.  Either  party  may,  within  fifteen  days  thereafter, 
appeal  to  the  appellate  division  of  the  supreme  court  from  such  order,  on 
giving  such  security,  as  the  county  ju^e,  making  the  order,  may  prescribe. 
Upon  such  appeal  the  supreme  court,  on  motion  of  either  party  and  on 
due  notice,  shall  appoint  three  disinterested  persons  who  are  not  residents 
of  any  town  through  or  into  which  such  road  shall  run,  or  to  or  from 
which  it  is  the  principal  thoroughfare,  or  any  adjoining  town,  as  referees 
to  hear,  try  and  determine  the  appeal.  Such  referees  shall  view  the  prem- 
ises and  the  location  of  the  gate,  and  hear  the  parties  in  the  same  manner 
as  on  the  trial  of  an  issue  of  fact  by  a  referee  in  a  civil  action  in  the 
supreme  court,  and  report  their  decision  thereon  and  the  reasons  therefor, 
and  the  evidence  taken  thereon  to  the  supreme  court,  and  such  court 
shall  review  the  report  and  render  judgment  thereon  as  justice  and  equity 
shall  require,  which  shall  be  final  and  conclusive.  The  referees  shall  be 
entitled  to  the  same  fees  as  referees  in  civil  actions  in  the  supreme  court, 
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to  be  paid  in  the  first  instance  by  the  party  in  whose  favor  their  report 
or  decision  shall  be,  and  the  supreme  court  shall  award  judgment  therefor, 
with  such  costs  and  expenses  as  it  may  deem  reasonable,  to  the  successful 
party  on  the  appeal,  which  judgfment  ahall  be  entered  with  the  order 
affirming  or  reversing  the  order  appealed  from,  and  may  be  enforced  by 
execution  aa  a  judgment  of  a  court  of  record.  If  the  order  of  the  county 
court  is  not  appealed  from,  it  may  be  enforced,  as  the  court  may  direct, 
and  the  court  may  allow  such  costs  as  may  be  deemed  just  and  equitable. 

Source. — Former  TransporUtlon  Corps.  L.  <L.  1890,  ch.  566)  |  133;  orlglnall; 
revised  from  R.  S.,  pt.  1.  ch.  18,  tit.  1,  I  39,  as  added  bj  L>.  1S36,  ch.  284;  L. 
1847.  ch.  210.  {  37;  L.  1861,  ch.  107.  t  2;  L-  1851.  ch.  487.  If  1-3. 

Com. — See  Matter  of  Ck>mmrB.,  etc..  of  Lewleton  (1863)  IE  Barb.  13S. 

g  134.  laspeoton;  their  powen  and  dntiei. — The  commiBsiouers  of  hi^- 
ways  of  the  several  towns  and  the  trustees  or  other  officers  in  the  in- 
corporated cities  and  villages  of  the  state,  who  perform  the  duties  of 
commissioners  of  highways  in  such  cities  and  villages,  shall  be  inspectors 
of  plank-roads  and  turnpikes,  in  their  respective  towns,  cities  and  villages. 
They  shall  inspect  or  cause  to  be  inspected  by  one  or  more  of  them  the 
whole  of  snch  turnpike  or  plank-road  as  lies  in  their  respective  towns, 
villages  or  cities,  at  least  once  in  each  month,  and  whenever  written  com- 
plaint shall  be  made  to  any  inspector,  that  any  part  of  such  road  lying  in 
the  town,  city  or  village  of  snch  inspector  is  out  of  repair  he  shall,  without 
delay,  view  and  examine  the  part  complained  of.  If  such  turnpike  or 
plank-road  shall  be  found  to  be  out  of  repair  or  in  condition  not  to  be 
conveniently  used  by  the  public,  such  inspectors  or  either  of  them,  or  the 
one  to  whom  such  complaint  shall  have  been  made,  shall  give  writtra 
notice  to  the  toll-gatherer,  or  person  attending  the  gate  nearest  the  place 
out  of  repair  or  in  bad  condition,  to  cause  the  same  to  be  put  in  good  con- 
dition before  a  time  therein  dedgnated  not  less  than  forty-eight  hours 
after  the  service  of  such  notice,  or  to  appear  before  the  county  court  of 
the  county  in  which  that  part  of  the  road  is  situated,  at  a  time  in  said 
notice  designated,  and  show  cause  why  such  turnpike  or  plank-road  should 
not  be  repaired  or  put  in  good  condition  as  in  said  notice  directed.  If 
such  road  shall  not  have  been  theretofore  repaired  or  put  in  good  con- 
dition as  in  said  notice  directed,  then  the  county  court  shall,  upon  the 
return  of  such  notice,  hear  the  allegations  and  proofs  of  the  parties,  and 
it  shall  always  be  open  for  that  purpose ;  and  if  the  court  shall  find  such 
road  to  be  out  of  repair  or  in  bad  condition  it  may  give  additional  time 
for  the  repair  thereof,  or  it  may  order  the  gate  nearest  the  place  out  of 
repair  or  in  bad  condition  to  be  immediately  upon  the  service  of  the  order, 
or  al  a  time  therein  specified,  thrown  open  and  to  remain  open  until  the 
road  shall  be  fully  repaired  at  the  place  directed  to  be  repaired  as  afore- 
said. Such  order  shall  be  served  in  the  manner  therein  specified  upon 
the  keeper  of  the  gate  so  ordered  to  be  thrown  open.  Any  injector  within 
the  town,  city  or  village  where  such  road  has  been  repaired  pursuant  to 
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notice  or  order  as  aforesaid,  may  certify  that  such  road  has  been  duly 
repaired.  The  fees  of  the  inspector  for  the  services  above  mentioned 
shall  be  two  dollars  for  each  day  actually  employed,  together  with  neces- 
sary witness  fees,  to  be  paid  by  the  corporation  or  person  whose  road  is 
so  inspected,  if  the  gates  are  ordered  to  be  thrown  open,  but  otherwise  to 
be  chained,  audited  and  paid  in  the  same  manner  as  other  fees  of  eom- 
missioners  of  Mgbways.  Any  inspector  who  neglects  to  perform  his  du- 
ties shall  forfeit  to  the  party  aggrieved  the  sum  of  twenty-five  dollars  for 
each  offense.  Every  keeper  of  a  gate  ordered  to  be  thrown  open,  not  im- 
mediately obeying  such  order  or  not  keeping  such  gate  open  until  such 
road  shall  be  fully  repaired  or  until  a  certificate  that  such  road  has  been 
duly  repaired  is  granted,  or  hindering  or  delaying  any  person  in  passing, 
or  taking  any  tolls  from  any  person  pasBing  such  gate  during  the  time 
it  ought  to  be  <^>en,  shall  forfeit  to  the  party  aggrieved  the  sum  of  ten 
dollars  for  each  offense  and  the  corporation  or  person  owning  the  road, 
who  shall  refuse  or  neglect  to  obey  the  requirements  of  any  such  order, 
shall  forfeit  to  the  people  of  the  state  the  sum  of  two  hundred  dollars  for 
each  offense. 

Source. — Former  Transimrtatlon  Coma-  I^  <I<-  1S90,  cb.  666)  |  134,  as  amended 
by  L.  1S9G,  cb.  343;  arlglDaUf  revleed  from  R.  S.,  pt.  1.  cb.  18.  tit.  1,  il  39-49;  L. 
Ig47,  cb.  210,  If  33,  34;  L.  1S48,  Cb.  46;  L.  1849,  cb.  S60,  gS  10,  13;  L.  1ST2,  cb.  779; 
U  1873,  cb.  440,  aa  amended  by  L.  1877,  cb.  1S4. 

Inipeeton. — Powers  and  duties.     See  Suydam  t.  Smltb  (1873),  62  N.  Y.  383. 

Penaltlei  may  be  recovered  for  each  offense,  Id. 

§  135.  Change  of  route;  extensioni  and  branches. — Any  such  corpora- 
tion may,  with  the  written  consent  of  the  owners  of  two-thirds  of  its  capital 
stock  and  of  a  majority  of  the  commissioners  of  highways  of  the  town  or 
towns  in  which  any  change  or  extension  is  proposed  to  be  made,  construct 
branches  to  its  main  line  or  extend  the  same,  or  change  the  route  of  its 
road  or  any  part  thereof,  and  acquire  the  right  of  way  for  the  same  in  the 
same  manner  as  for  the  original  or  main  line,  and  may,  by  any  of  its  offi- 
cers, agents  or  servants,  enter  upon  lands  for  the  purpose  of  making  any 
examination,  survey  or  map,  doing  no  unnecessary  damage;  but  before 
entering  upon,  taking  or  using  such  lands,  the  corporation  shall  make  a 
survey  and  map  thereof,  designating  thereon  the  lands  of  each  owner  or 
occupant  intended  to  be  taken  or  used,  which  shall  be  signed  and  ac- 
knowledged by  the  engineer  making  the  same  and  the  president  of  the 
corporation  and  filed  in  the  office  of  the  clerk  of  the  county  in  which  the 
land  is  situated. 

Source. — Former  Transportation  Corps.  L.  (U  1890,  ch.  666)  t  136;  orlglnallr 
revised  from  L.  1849.  cb.  260.  |  1;  I..  1869,  ch.  209,  If  1-3,  S. 

Tee  may  be  aoqnlred. — Heath  v.  Barmore  (1872),  60  N.  Y.  302. 

See  Macedon  A  Brhitol  Plankroad  Co.  v.  Lapbam  (1864),  IE  Barb.  312. 

g  136.  Hile-stonea,  gnide-poati  and  hoict^tea. — ^A  mile-stone  or  post 
shall  be  erected  and  maintained  by  every  such  corporation  on  each  mile  of 
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ite  road,  on  whicli  shall  be  fairly  and  le^bly  marked  or  inBcribed  the 
distance  of  Bach  stone  or  post  from  the  place  of  commencement  of  the 
road,  and  when  the  road  shall  commence  at  the  end  of  any  other  road 
having  nule-st«nes  or  posts  on  which  the  distance  from  any  city  or  town 
is  mailed,  a  continuation  of  that  distance  shall  in  like  manner  be  in- 
scribed. A  guide-post  abaSl  also  be  erected  at  the  intersection  of  every 
pablic  road  leading  into  or  from  every  turnpike  or  plank-road,  on  which 
shall  be  iuseribed  the  name  of  tiie  place  to  which  such  intersecting  road 
leads  in  the  direction  to  which  the  name  on  the  gaide-post  shall  point. 
No  plank-road  or  turnpike  corporation  shall  erect  or  put  up  any  hoist-gate 
on  its  road.  Any  person  who  shall  wilfully  break,  cut  down,  deface  or 
injure  any  mile-stone,  post  or  gate  on  such  road,  or  dig  up,  or  injure  any 
part  of  the  road,  or  anything  belonging  thereto,  shall  forfeit  to  the  cor- 
poration twenty-five  dollars  for  each  offense,  in  addition  to  the  damages 
resulting  from  the  act. 

Sonroe. — Fonner  Traneportatlon  Corps.  L.  (L.  1890,  ch.  SGS)  |  136;  oriKlnally  re- 
vised from  R.  B..  pt.  1.  ch.  18,  tit  1.  |f  21,  22,  M,  EG;  L.  1S50,  ch.  71,  |  6. 

Seferenee. — Destruction  or  removal  of  mlle-boardB,  etc.,  Penal  Law,  |  1423,  aubd.  6. 

§  137.  Location  of  oflce  of  corporation. — Within  two  weeks  after  the 
formation  of  any  such  corporation  its  directors  shall  designate  some  place 
within  a  coun^  in  which  its  road  or  bridge  or  some  part  thereof  shall  be 
constructed,  as  its  office,  and  shall  give  public  notice  thereof  by  publishing 
the  same  once  in  each  week  for  three  successive  weeks  in  a  public  news- 
paper in  the  county,  and  shall  file  a  copy  of  the  notice  in  the  office  of  the 
county  clerk  of  every  county  in  which  any  part  of  the  road  or  brit^  is, 
'  or  is  to  be  constructed,  and  if  the  location  of  such  office  shall  be  chai^^d, 
like  notice  of  the  change  shall  be  published  and  filed,  in  which  shall  be 
specified  the  time  of  making  the  change,  before  it  shall  take  effect.  Every 
notice,  stunmons  or  other  paper  required  by  law  to  be  served  on  the  cor- 
poration may  be  served  by  leaving  the  same  at  such  office  with  any  person 
having  charge  thereof,  at  any  time  between  nine  o'clock  in  the  forenoon 
and  five  o'clock  in  the  afternoon  of  any  day  except  Sunday  or  a  legal 
holiday. 

Boatoe.— Former  TransporUtlon  Corps.  L.  (L.  1S90,  ch.  GG6)  |  137;  orlglnaUr 
revised  trom  I^  1S47,  ch.  210,  {  42. 

g  138.  Coniolidation  of  corporation!;  tale  of  franchise.- — Any  two  or 
more  of  such  corporations  may  consolidate  into  one  corporation  on  such 
terms  as  the  persons  owning  two-thirds  of  the  stock  of  each  corporation 
may  agree  upon  and  may  change  the  name  of  the  road  on  filing  in  the 
office  where  the  original  certificates  of  incorporation  were  filed,  a  certificate 
containing  the  names  of  the  roads  so  consolidated,  and  the  name  by  which 
such  road  shall  thereafter  be  known.  Any  plank-road  or  turnpike  corpo- 
ration may,  with  the  consent  of  the  owners  of  sixty  per  centum  of  its 
stock,  sell  and  convey  the  whole  or  any  part  of  its  rights,  proiwrty  and 
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franchises  to  any  other  domestic  plank-rosd  or  turnpike  corporation,  and 
sach  sale  and  conveyance  shall  vest  the  rights,  property  and  franchises 
thereby  transferred  in  the  corporation  to  which  they  are  conveyed  for  the 
term  of  its  corporate  existence. 

BouTM. — Former  Tranaportation  Corps.  L.  (L.  1890,  ch.  B86)  $  138;  originally 
revleed  [roa  L.  1S49,  ch.  250,  |  8;  U  I8T9,  ch.  411,  |  2. 

§  138.  Sale  of  rigrhta,  franchises  and  property  to  the  oonnty. — ^Any  tum- 
pihe,  plank-road  or  bridge  corporation  may  by  the  affirmative  vote  of 
stockholders  owning  a  majority  of  the  stock  thereof,  expressed  in  writ- 
ing, or  at  a  special  meeting  of  the  stockholders  of  snch  corporation  held 
upon  written  notice  of  at  least  ten  days  to  all  the  stockholders  thereof, 
authorize  its  board  of  directors  or  trustees,  to  dispose  of  the  rights, 
franchises  and  property  of  such  corporation  within  a  county,  pursuant  to 
sections  three  hundred  and  thirty-eight  to  three  hundred  and  fort^-two, 
inclusive,  of  the  highway  law,  for  a  specified  sum;  and  thereupon  the 
board  of  directors  or  trustees  of  such  corporation  may  convey  and  sell 
such  rights,  franchises  and  property  to  the  county  accordingly. 

SovTM. — L.  1899,  ch.  594,  |  1,  In  part,  sa  amended  by  I~  1895,  ch.  120,  and  L. 
1907,  ch.  104. 

See  Matter  of  Saratoga  Lake  Bridge  Co.  v.  Walbridge  (1910),  140  App.  Dlv.  817, 
821,  126  N.  T.  Snpp.  46S. 

§  140.  Surrender  of  road. — The  directors  of  any  plank-road  or  turn- 
pike corporation  may  abandon  the  whole  or  any  part  of  its  road  at  either 
or  both  ends  thereof,  upon  obtaining  the  written  consent  of  the  stock- 
holders, owning  two-thirds  of  the  stock  of  the  corporation,  which  sur- 
render shall  be  by  a  declaration  in  writing  to  that  effect,  attested  by  the 
seal  of  the  corporation  and  acknowledged  by  the  president  and  secretary. 
Such  declaration  and  consent  shall  be  filed  and  recorded  in  the  clerk's 
office  of  the  county  in  which  any  part  of  the  road  abandoned  shall  be 
sitaated,  and  the  road  so  abandoned  shall  eeaae  to  be  the  road  or  the 
property  of  the  corporation,  and  shall  revert  and  belong  to  the  several 
towns,  cities  and  villages  through  which  it  was  constructed,  and  the  corpo- 
ration shall  no  longer  be  liable  to  maintain  it  or  to  be  assessed  thereon,  or 
permitted  to  collect  tolls  for  traveling  over  the  same,  but  without  impairing 
its  right  to  take  toll  on  the  remaining  part  of  its  road  at  the  rate  pre- 
scribed by  law.  And  whenever  any  turnpike  or  plank-road  company,  now 
existing  or  hereafter  created,  shall  abandon  all  or  any  part  of  its  road 
within  this  state,  in  the  manner  above  provided,  or  whenever  the  charter 
or  franchise  of  such  company  shall  be  annulled  or  revoked,  the  road  of 
such  turnpike  or  plank-road  company  shall  revert  to  and  belong  to  the 
several  towns,  cities  and  villages  through  which  sucb  road  shall  pass. 
And  it  shall  be  the  duty  of  the  several  towns,  cities  and  villages  acquiring 
any  road  under  this  section  to  immediately  lay  out  and  declare  the  same 
a  free  public  highway.  And  it  shall  be  the  duty  of  the  several  towns, 
cities  and  villages,  to  maintain  and  work  every  road  acquired  under  the 


DiglzedbyGOOgle 


9032  TRANSPOBTATION  CORPOBATIONS  LAW. 

U  141,142.  Turnpike,  plank-road  and  bridge  corporaUoaa.       L.  1909,  cb.  !1B. 

.provisiona  of  tUs  section  in  the  same  manner  as  the  other  roads  of  sach 
towns,  citjes  and  villages  are  maintained  and  worked.  And  any  town, 
city  or  village  may  borrow  money  in  the  manner  provided  by  law  for  the 
purpose  of  improving  or  repairing  the  same. 

SonTM, — Former  TransporUtion  Corps,  li.  (L.  1890,  cb.  566)  %  139,  ae  unended 
by  L.  1896,  ch.  964;  originally  rerleed  trom  L.  1854,  cb.  87,  I  1,  as  amended  by 
L.  1883,  cb.   409;    L.  187S,  eh.  13B,  f  2. 

Effeot  of  lomnder. — See  Heath  T.  Barmore  (1872),  GO  N.  T.  302. 

SlHolvtloB  of  tnmplke  aorporaUon. — Road  of,  becomes  a  highway.  People  ez  rel. 
Keene  t.  Supervisors  (1896),  161  N.  T.  190. 

Abandoned  tnnpike  b«eone«  a  liiKhwa;  of  tbe  town.  Bee  Town  of  Palatine  v. 
N.  Y.  0.  ft  H.  R.  R.  R.  Co.   (1S97),  22  App.  Dlv.  181,  184,  47  N.  Y.  Supp.  1024. 

§  141.  Taxation  and  exemption. — So  much  of  any  bridge  or  toll-house 
of  any  bridge  corporation  ae  may  be  within  any  town,  city  or  village,  shall 
be  liable  to  taxation  therein  as  real  estate.  Toll-houses  and  other  fixtures 
and  all  property  belonging  to  any  plank-road  or  turnpike  corporation 
shall  be  exempt  from  assessment  and  taxation  for  any  purpose  until  the 
surplus  annual  receipts  of  tolls  on  its  road  over  necessary  repairs  and  a 
suitable  reserve  fund  for  repairs  or  relaying  of  plank,  shall  exceed  seven 
per  centum  per  annum  on  the  first  cost  of  the  road.  If  the  assessors  of 
any  town,  village  or  city  and  the  corporation  disagree  concerning  any 
exemption  claim,  the  corporation  may  appeal  to  the  county  judge  of  the 
county  in  which  such  assessment  is  proposed  to  be  made,  who  shall,  after 
due  notice  to  both  parties,  examine  the  bot^  and  vouchers  of  the  corpora- 
tion, and  take  such  further  proof  as  he  shall  deem  proper,  and  decide 
whether  such  corporation  is  liable  to  taxation  under  this  section,  and  his 
decision  shall  be  final. 

SouToe. — Former  Transportation  Cori».  L.  (L.  1890,  cb.  666)  S  140;  originally 
rerised  from  L.  1847,  ch.  210,  |  48;  L.  1848,  cb.  269.  f  14;  L.  1864,  cb.  87,  t  4,  as 
amended  by  L.  1855,  cb.  146. 

AMeiunent  for  street  Improvements  in  oltlei. — Tbe  proTlsiona  of  the  charter  of 
tbe  city  of  aioTersTllle  (L..  1899,  ch.  275,  g  105)  authorizing  the  city  to  make  public 
ImproyemeatB  and  assess  tbe  expense  upon  tbe  lands  bordering  or  touching  upon 
tbe  Improved  street,  and  against  any  plankroed  company  occupying  any  portion 
thereof,  abrogate  tbe  exemption  from  assessment  for  public  ImproTemmts  con- 
ferred upon  a  plankroad  company  by  the  provisions  of  this  section.  People  ex 
rel.  Cayadntta  P.  R.  Co.  v.  Cummings  (1900),  166  N.  Y.  110,  revg.  53  App.  DIv.  36,  65 
N.  Y.  Supp.  581. 

Exemption  from  taxation.^ — Flank  road  companies  are  not  entitled  to  any  special 
exemption.    Rept.  of  Atty.  Oenl.  (1908)  322. 

§  142.  Hauling  logi  and  timber. — Any  person  who  shall  draw  or  haul 
at  cause  to  be  drawn  or  hauled,  any  logs,  timber  or  other  material  upon 
the  bed  of  any  plank  or  turnpike  road,  unless  the  same  shall  be  entirely 
elevated  above  the  surface  of  the  road  on  wheels  or  runners,  and  the  road- 
bed shall  be  injured  thereby,  or  who  shall  do  or  cause  to  be  done  any  act 
by  which  the  road-bed,  or  any  ditch,  sluice,  culvert  or  drain  appertaining 
to  any  turnpike  or  plank-road  shall  be  injured  or  obstructed,  or  shall 
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divert  or  cause  to  be  diverted,  any  stream  of  water  so  as  to  injure  or 
endanger  any  part  of  such  road,  shall  forfeit  to  the  corporation  the  sum 
of  five  dollars  for  every  offense  in  addition  to  the  damages  resulting  from 
the  wrongful  act. 

Bonroe. — Former  Transportation  Corpa.  L.  (L.  1890,  ch.  seS)  f  141;  originally 
reTleed  frora  R.  S.,  pt.  1,  cb.  IS.  Ut.  1.  g  64;  U  1S65,  ch.  4S&,  I  1. 

§  143.  Enoroaohment  of  feuoea. — Whenever  the  president  or  secretary 
of  any  turnpike  or  plank-road  corporation  shall  notify  any  inspector  of 
such  roads  in  the  connty  where  situated  that  any  person  is  erecting  or  has 
erected  any  fence  or  other  structure  upon  any  part  of  the  premises  law- 
fully set  apart  for  any  such  turnpike  or  plank-road,  the  inspector  shall 
examine  into  the  facts  and  order  tie  fence  or  other  structure  to  be  removed 
if  it  shall  appear  to  be  upon  any  part  of  any  such  road,  and  any  person 
neglecting  or  refusing  to  remove  the  same  within  twenty  days  or  such 
further  time  not  exceeding  three  months,  as  may  be  fixed  by  the  inspector, 
shall  forfeit  to  the  corporation  the  sum  of  five  dollars  for  every  day, 
during  which  the  fence  or  other  structure  shall  remain  upon  such  road, 
but  no  such  order  shall  require  the  removal  of  any  fence,  previously 
erected,  between  the  first  day  of  December  and  the  first  day  of  April. 

Sonroe. — Former  Transportation  Corps.  L.  (L.  1890,  ch.  666)  |  142;  originally 
revised  from  L.  1856,  ch.  48G,  {  4. 

§  144.  Penalty  for  fait  driving  over  bridges — Any  plank-road,  turn- 
pike or  bridge  corporation  may  put  up  and  maintain  at  conspicuous 
places  at  each  end  of  any  bridge,  owned  or  maintained  by  it,  the  length  of 
whose  si>an  is  not  less  than  twenty-five  feet,  a  notice  with  the  following 
words  in  large  characters:  "One  dollar  fine  for  riding  or  driving  over  this 
bridge  faster  than  a  walk."  Whoever  shall  ride  or  drive  faster  than  a 
walk,  over  any  bridge,  upon  which  such  notice  shall  have  been  placed,  and 
shall  then  be,  shall  forfeit  to  the  corporation  the  sum  of  one  dollar  for 
every  such  offense. 

Sonrce. — Former  Transportation  Corps.  L..  {L.  1890,  ch.  5S6)  i  143;  originally 
revised  from  L.  1838.  ch.  262.  f  2;  L.  1SG4,  cb.  87.  |  E. 

§  145.  Acta  of  diiecton  prohibited. — No  director  of  any  such  corpora- 
tion shall  be  concerned,  directly  or  indirectly,  in  any  contract  for  making 
or  working  any  road  belonging  to  it  during  the  time  he  shall  be  a  director. 
No  contractor  for  the  making  of  such  road,  or  any  part  thereof,  shall  make 
a  new  contract  for  the  performance  of  his  work,  or  any  part  of  it,  other 
than  by  hiring  hands,  teams,  carri^cs  or  utensils  to  be  anperintended 
and  paid  by  himself,  unless  such  new  contract  and  its  terms  be  laid  before 
the  board  of  directors  and  be  approved  by  them. 

Sonroe. — Former  Trans portatloD  Corps.  U  (L.  1S90,  ch.  666)  |  144;  originally 
revlBed  from  R.  S.,  pt.  1,  ch.  IS,  tit.  1,  H  23,  24. 

5  146.  Action!  for  penalties. — No  action  to  recover  any  penalty  against 
any  turnpike  or  planb-road  corporation,  shall  be  commenced  or  maintained 
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against  it,  or  any  of  its  officers  or  agents,  unless  commenced  within  thirty 
days  after  the  penalty  was  incurred. 

Sonroe. — Former  Traneportatlon  Corps.  L.  (U  1890,  cb.  566)  |  116;  ortglnaUr 
revteed  trom  L.  1S50,  ch.  71,  {  3. 

§  147.  Proof  of  inoorporatioit. — In  any  action  brought  by  or  against 
any  domestic  turnpike  or  plank-road  corporation,  which  shall  have  been  in 
actual  operation,  and  in  possession  of  a  road  aptm  whidi  it  has  taken  toll 
for  five  consecutive  years,  next  preceding  the  commencement  of  the  action, 
parole  proof  of  such  corporate  existence  and  use  shall  be  sufficient  to 
establish  the  incorporation  of  the  corporation,  for  all  the  purposes  of  the 
action,  unless  the  apposing  party  shall  set  up  a  claim  in  his  complaint 
or  answer  duly  verified  of  title  in  himself  to  the  road,  or  some  part  thereof 
stating  the  nature  of  his  title,  and  right  to  the  immediate  possession  and 
use  thereof. 

Source. — Former  Transportation  Corps.  L.  (L.  1S90,  ch.  G66)  |  146;  originally 
revlBed  from  U  18&6,  cb.  646,  |  1. 

§  148.  When  stockholden  to  be  director!, — ^When  the  whole  number  of 
stockholders  in  any  turnpike  or  plank-road  corporation  shall  not  exceed 
the  number  of  directors  specified  in  the  certificate  of  incorporation,  each 
stockholder  shall  be  a  director  of  such  corporation,  and  the  stockholders 
shall  constitute  the  board  of  directors,  whatever  may  be  their  number,  and 
a  majority  thereof  shall  be  a  quorum  for  the  transaction  of  business. 

Sonroe. — Former  Traneportatlon  Corpe.  L.  <U  1890,  cb.  666)  |  147;  orlglnallr 
revised  from  L.  1S57.  cb.  202,  |  1. 

§  149.  Diswlution  of  corporation;  road  to  he  a  highway. — ^Every  turn- 
pike, plank-road  or  bridge  corporation  may  be  dissolved  by  the  legislature 
when,  by  the  income  anaing  from  tolls,  it  shall  have  been  compensated  for 
all  moneys  expended  in  purcha^g,  making,  repairing  and  taking  care 
of  its  road,  and  have  received  in  addition  thereto  an  average  annual  in- 
terest at  the  rate  of  ten  per  centum,  and  on  such  dissolution  all  the  rights 
and  property  of  the  corporation  shall  vest  in  the  people  of  the  state.  Any 
such  corporation,  which  shall  not  within  two  years  from  the  filing  of  its 
certificate  of  incorporation,  have  commenced  the  construction  of  its  road  or 
bridge  and  actually  expended  thereon  ten  per  centum  of  its  capital,  or 
which  shall  not  within  five  years  from  such  filing  have  completed  its  road 
or  bridge,  or,  in  case  such  bridge  is  destroyed,  shall  not  rebuild  the  same 
within  five  years,  or  which  for  a  period  of  five  consecutive  years  shall 
have  neglected  or  omitted  to  exercise  its  corporate  functions,  shall  be 
deemed  dissolved.  Where  the  corporation  has  neglected  or  omitted  for 
five  years  to  exercise  its  corporate  functions,  and  its  road-bed  or  right  of 
way  shall  have  been  used  as  a  public  highway  for  that  period,  or  where 
any  such  corporation  shall  have  become  dissolved,  or  where  the  road  or 
any  part  of  it  of  a  turnpike  or  plank-road  corporation,  or  the  bridge  of  any 
bridge  corporation  shall  have  been  discontinued,  such  road-bed  or  right  ot 
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way,  and  such  discontinued  road  or  bridge,  acd  the  road  or  bridge  of  any 
snch  dissolved  corporation,  shall  thereafter  be  a  public  highway,  with  the 
same  effect  as  if  laid  out  by  the  commissioDers  of  highways  of  the  town, 
and  be  subject  to  the  laws  relating  to  highways  and  the  erection,  repairing 
and  preservation  of  bridges  thereon. 

Sounc. — Former  Transportation  Corps.  L,  (L.  1890,  ch.  eSfi)  |  148;  originally 
revised  from  R.  S.,  pt.  1,  eta.  IS,  Ut.  1,  ||  IS,  16;  L.  183S,  ch.  262,  H  1,  3;  L.  ISIT, 
ch.  210,  I  1>;  L.  1848,  ch.  269,  |  16;  U  1855.  ch.  646,  |  2;  L.  1ST2,  ch.  780.  f  1; 
li.  1876,  ch.  373,  f  1,  aa  amended  by  L.  1S82,  ch.  289. 
Seference. — Use  of  abandoned  plankroada,  etc.  See  County  Law,  |  79, 
DlHolutlon. — As  to  whether  corporation  la  dlsBolved  withoat  action,  see  caaee 
cited  under  Buslneaa  Corporatloue  Law,  |  5. 

g  ISO.  Town  mnst  pay  for  lands  not  originftlly  a  highway. — When  the 
corporate  existence  of  any  plank-road  or  turnpike  corporation  shall  have 
ceased  by  limitation  of  time,  or  where  any  judgment  of  ouster  or  dissolu- 
tion, or  restraining  the  exercise  of  its  franchises,  has  been  rendered  in  any 
action  against  it,  such  portion  of  the  line  of  its  road  as  was  built  over  lands 
which  were  originally  purchased  by  it  and  not  previously  a  public  high- 
way shall  not  be  used  as  a  public  highway,  nor  he  taken  possession  or  con- 
trol of  by  the  town  in  which  the  same  may  be,  or  by  any  of  the  authorities 
thereof,  or  be  claimed  or  worked  or  used  as  a  public  highway  until  the 
town  shall  pay  over  to  the  treasurer,  receiver  or  other  legal  representatives 
of  the  corporation,  or  its  assigns,  the  principal  sum  of  the  amounts  paid 
by  it  for  such  lands,  as  shown  by  the  deeds  of  conveyance  thereof  to  it, 
and  every  such  judgment  shall  provide  accordingly.  Such  payments  shall 
be  made  within  three  months  after  the  expiration  of  the  corporate  existence 
of  the  corporation,  or  if  any  such  judgment  has  been  or  shall  be  rendered 
within  three  months  after  service  of  written  notice  of  the  entry  thereof 
on  the  supervisor  of  the  town,  and  the  person  receiving  such  payment 
shall  execute  a  proper  discharge  therefor  and  a  conveyance  to  the  town  of 
all  the  title  and  interest  which  the  corporation  had  in  such  lands  at  the 
expiration  of  its  corporate  existence. 

Sonree. — Former  Tranaportatlon  Corpe.  L.  (L.  1890.  ch.  666)  i  149;  orlElnally 
revlaed  from  L.  1880,  ch.  484,  |  2,  as  amended  by  L.  1881,  ch.  337. 

§  151.  Highw^  labor  upon  line  of  plank-road  or  tonipike. — Every  per- 
son liable  for  hif^way  labor  living  or  owning  property  on  the  line  of 
any  plank-road  or  turnpike  may,  on  written  application  to  the  com- 
missioners of  highways  of  the  town,  on  any  day  previous  to  making  out 
the  highway  warrant  by  the  commissioners,  be  assessed  for  the  highway 
labor  upon  his  property  upon  the  line  of  such  road,  in  the  discretion  of 
the  commissioners  to  be  worked  out  upon  the  line  of  such  road  as  a  separate 
road  district,  and  the  commissioners  shall  make  a  separate  list  of  the 
persons  and  property  so  assessed,  as  for  a  separate  road  district,  and  de- 
liver the  same  to  one  of  the  directors  of  the  corporation  owning  such  road, 
who  shall  cause  such  highway  labor  to  be  woi^ed  out  on  such  road  in 
Vol.  VIII— 48 
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the  same  manner  that  overseers  of  highways  are  required  to  do,  and  saeh 
directors  shall  possess  the  powers  and  have  the  authority  to  compel  the 
performance  of  such  highway  labor  or  the  payment  of  the  tax  therefor 
as  such  overseers  now  have  by  law,  and  shall  make  like  returns  to  the 
eominissioner  of  highways,  and  any  perwn  so  assessed  may  commote  for 
the  highway  labor  assessed  upon  him  or  his  property  by  paying  the  sam 
now  fixed  by  law  as  the  commntation  for  such  highway  labor. 

Source.— Former  TranBportatlon  Corpa.  L.  (L.  1890,  ch.  666)  i  150;  origlMlly 
revlaed  from  L.  1863,  ch.  626,  aa  amended  by  L.  1873,  ch.  128. 

§  162.  Extension  of  corporate  ezisteneej — ^No  turnpike,  plank-road  or 
bridge  corporation  shall  extend  its  corporate  existence,  parsuant  to  the 
provisions  of  the  general  corporation  law,  without  the  written  consent  of 
the  persons  owning  at  least  two-thirds  of  its  capital  stock,  nor  without  the 
consent  of  the  board  of  supervisors  of  each  county  in  which  any  part  of 
its  road  or  brit^  is  sitaated,  which  consent  shall  be  given  by  a  resolution 
of  the  board  adopted  at  any  regular  or  special  meeting,  and  a  copy  of 
such  resolution,  certified  by  the  clerk  of  the  board,  or  verified  by  the 
afBdavit  of  some  member  thereof,  together  with  such  consent  of  the  stock- 
holders, and  a  statement  verified  by  the  affidavit  of  the  president  and 
treasurer  of  the  corporation,  showing  the  actual  capital  expended  upon 
the  construction  of  the  road,  exclusive  of  repairs,  the  name  of  each  town 
or  ward  through  or  into  which  tiie  road  passes,  and,  if  any  part  of  the 
road  shall  have  been  abandoned,  the  actual  cost  of  the  remaining  part, 
exclusive  of  repairs,  shall  be  filed  with  the  certificate  of  the  continuance 
of  the  corporate  existence.  No  further  abandonment  of  any  road  belong- 
ing to  a  corporation  whose  corporate  existence  has  been  so  extended  shall 
be  made,  except  with  the  consent  of  a  majority  of  the  board  of  super- 
visors of  the  county  in  which  the  abandoned  portion  of  the  road  may  lie, 
which  consent  shall  be  filed  in  the  office  of  the  clerk  of  the  county. 

Source. — ^Former  TrauBportatlon  Corps.  L.  (L.  1890,  ch.  666)  |  151;  ortglnallT 
revlaed  from  L.  1S72.  ch.  283,  H  1,  3;  L.  1876,  ch.  135,  |  1,  as  amended  b;  L. 
1879,  ch.  2E3;  L.  1879,  ch.  441,  |  I.  ,  , 

Beferencei. — To  same  effect,  see  General  Corporation  Law,  t|  37-41. 


ARTICLE  10-a. 

(Article  added  by  L.  1911,  ch.  778.) 

7BEIGHT  TEKKIITAL  CORFORATI0H8. 

The  i^nrpoM  of  tbli  artlela  waa  to  permit  the  Incorporation  of  one  single  company 
which  would  have  all  the  l)road  powers  necessary  for  the  operation  of  a  modem 
terminal  property,  thus  obviating  the  necessity  for  the  formation  of  various  com- 
panies to  carry  on  respectively  the  various  branches  of  the  enterprise  and  thus 
securing  economy  and  efBclency  In  operation.  (Pub.  Serv.  Com.,  Ist  Dlst,  1916), 
S  SUte  Dept  Rep.  67,  76. 
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SMtloo  •IBS.  DsflnltlonB.  ' 

154.  Incorpor&tlon. 

165.  ClaBBlflcation  of  bnatneea  and  rates. 

166.  Subject  to  public  service  commlBslon. 

167.  Powers  and  duties. 

lES.    Subject  to  local  law  and  ordinance. 

169.    Inconsistent  acts  not  to  affect  corporation. 

g  153.  Seflnitiaiu. — ^Whenever  used  in  thia  article  onless  otherwise  ex- 
pressly stated : 

(a)  "Local  anthority"  means  in  the  city  of  New  York  the  board  of 
estimate  and  opportionment  of  said  city;  and  in  every  other  case  the  local 
authority  or  anthorities  in  control  of  the  streets,  roads,  bridges,  viaducts, 
highways,  avenues,  boulevards,  driveways,  parks,  pwkways,  docks,  bulk- 
heads, wharves,  piers,  or  other  public  grounds  and  waters,  that  under  this 
article  may  be  taken  or  used  or  affected. 

(b)  "Terminal  docks"  means  any  dock  or  docks,  pier  or  piers,  wharf 
or  wharves,  marginal  wharf,  bulkhead  or  bulkheads,  basin  or  basins,  moor- 
ii^  place,  anchorage  or  other  place  at  which  shipping  of  any  sort  may  re- 
ceive or  discharge  freight  or  be  itself  berthed,  detained,  protected  or  op- 
erated in  connection  with  other  terminal  facilities. 

(c)  "Terminal  basins"  means  basin  or  basins,  harbor  or  harbors, 
graving  or  loading  dock  or  docks  that  may  be  provided  by  the  inclosure, 
natural  or  artificial,  of  water  for  the  flotation,  protection  or  handling  of 
shipping  or  freight,  or  for  transport  service  of  any  class. 

(d)  "Terminal  ways"  means  a  way  or  ways  constructed  or  operated 
under  the  provisions  of  this  article  for  the  transport  of  freight  to,  from, 
across  or  along  any  water-front  or  marginal  wharf  of  the  city  or  terminal 
stations  or  terminal  stores  adjacent  or  in  proximity  thereto  or  any  exten- 
sion or  extensions,  branch  or  branches,  approach  or  approaches,  siding  or 
sidings  thereof,  upon,  lying  upon,  above,  or  below  any  street,  avenue,  road, 
highway,  park  or  parkway,  bridge,  viaduct  or  public  place  or  water-front 
property  in  the  city,  including  all  equipment  and  terminal  facilities,  of 
every  kind  used,  operated  or  owned  by  or  in  connection  with  any  such  way 
so  constructed  or  operated  under  this  article. 

(e)  "Terminal  stations"  means  a  buildii^  or  buildii^,  structure  or 
Btructnrea  erected  or  acquired  or  occupied  or  used  under  the  provisions  of 
this  article  in  connection  with  terminal  ways  for  the  receipt,  handling,  de- 
livery or  shipment  of  freight,  including  terminal  stores  and  appurtenances 
and  appliances  neeessaiy  for  the  operation  thereof,  whether  such  buildings 
and  other  structures  or  portions  thereof  are  nsed  exdusively  for  terminal 
stations  or  terminal  stores,  or  in  part  for  warehousing,  manufacturing  or 

-  other  purposes. 

(f)  "Terminal  stores"  means  a  building  or  buildings  or  space  being  a 
part  of  or  adjacent  to  a  terminal  station  for  the  temporary  storage  of 
freight  while  in  the  process  of  delivery,  shipment  or  transport. 

•  Schedule  Is  editorial. 
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(g)  "Terminal  warehousing"  means  the  storage,  retention  and  pro- 
tection of  property  either  for  other  purposes  than  as  an  incid^it  of  deliv- 
ery, shipment  or  transport,  or  under  contract  for  a  longer  period  at  any 
time  than  ten  days  from  the  makit^  of  the  contract  therefor,  as  carried 
on  in  premises  physically  connected  with  or  adjacent  to  terminal  railways, 
basins  or  stations.  ' 

(h)  "Terminal  factories"  means  the  space  used  for  manufacture  and 
the  storage  incidental  thereto  of  materials,  supplies  and  products,  together 
with  such  power,  light,  machinery,  and  other  facilities  therefor  as  may  be 
supplied  in  connection  therewith  in  premises  physically  connected  with  or 
adjacent  to  terminal  ways,  basins  or  stations. 

(i)  "Terminal  facilities"  means  any  or  all  terminal  way  or  ways, 
terminal  station  or  stations,  marginal  wharf,  terminal  baedn  or  basins, 
terminal  store  or  stores,  water-front  property,  and  transportation  of  prop- 
erty thereon,  thereby,  thereto  or  therefrom  by  this  article  provided  for  or 
mentioned  and  equipment  thereof  and  therefor. 

(j)  "Equipment"  means  elevators,  conveyors  and  conveying  appara- 
tuses, hoists,  chutes,  fioat-bridges,  transfer-bridges  and  appliances  for  light- 
ing, heating  or  refrigerating,  roadbed,  tracks,  switches,  cross-overs,  spurs, 
signals,  telphers,  cars,  motors,  engines  and  rolling  stock  of  all  description ; 
tugs,  floats  and  lighters;  power  plant,  substations  and  transformers,  ap- 
pliances for  transmission  of  power  by  third  rail,  overhead  wires  or  other 
means;  telephone  and  telegraph  wires  and  other  means  of  communication; 
together  with  all  appurtenances  and  appliances  appertaining  thereto,  con- 
nected therewith,  or  used  in  the  operation  thereof. 

(k)  "Street"  includes  avenue,  road,  alley,  lane,  highway,  viaduct, 
bridge,  tunnel,  subway,  park,  parkway  and  every  class  of  public  road, 
square  and  place,  except  marginal  wharf. 

(1)  The  term  "transportation"  includes  any  service  in  connection  with 
the  receipt,  delivery,  carriage,  elevation,  transfer  in  transit,  sorting  and 
handling  of  property  transported,  and  also  the  handlii^  of  goods  on  or  in 
terminal  basins,  terminal  ways,  terminal  stations,  terminal  stores  or  water- 
front property  by  mechanical  appliances  or  other  means.  {Added  iy  L. 
1911,  ch.  778.) 

§  154.  Incorporation. — Three  or  more  persons  may  become  a  corpora- 
tion for  the  supply,  maintenance  and  operation  of  freight  terminal  facili- 
ties— including  docks,  wharves,  bulkheads,  basins,  tags,  floats,  l^hters  and 
other  shipping,  and  wharfage  and  lighterage  for  the  receipt,  delivery, 
storage  or  handling  of  freight ;  terminal  ways  for  initial  or  final  local  trans- 
port of  freight  received  for  shipment  or  delivery  in  or  from  the  locality  in 
which  the  business  of  such  corporation  shall  be  carried  on;  terminal  sta-  ■ 
tions  and  stores  for  the  receipt,  storage,  handling,  protection  and  preserva- 
tion of  freight;  terminal  warehousing;  freight  collections,  delivery  and  ex- 
press service  to  and  from  terminal  docks,  terminal  ways,  terminal  stations. 
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terminal  stores  and  warehooses  of  and  for  freight  for  transport,  handling, 
storage,  warehousing,  carriage,  manufacture  or  use  thereby,  thereat  or  in 
such  locality ;  terminal  factory  facilities,  inclttding  room,  power,  heat,  light 
aad  machinery  for  the  use,  manufacture,  handling,  display,  sale  and  ship- 
ment of  such  supplies,  materials  and  products  as  at  such  locality  shall  or 
may  be  received  or  shipped  aa  freight  from  or  by  any  terminal  wharf,  way, 
station,  store,  warehouseman,  manufacturer,  or  carrier  doing  business  at 
such  locality;  and  equipment  for  such  docks,  ways,  stations,  stores,  ware- 
houses, service  and  factories—by  making,  signing,  acknowledging  and  filing 
a  certificate  stating  the  name  of  the  corporation — which  shall  include  the 
words  "freight  terminal  company;"  its  objects  as  above  set  forth;  the 
amount  of  its  capital  stock,  not  less  than  one  million  dollars  if  its  principal 
place  of  business  is  to  be  in  the  borough  of  Manhattan,  five  hundred  thou- 
sand dollars  if  in  the  borough  of  Brooklyn,  two  hundred  and  fifty  thou- 
sand dollars  if  in  either  of  the  boroughs  of  the  Bronx,  Queens  or  Rich- 
mond, in  the  city  of  New  York,  and  one  hundred  thousand  dollars  if  in 
any  other  locality  of  the  state;  the  number  of  its  directors,  not  leas  than 
three  nor  more  than  thirteen;  the  names  and  places  of  residence  of  the 
directors  for  the  firstyear;  and  a  statement  of  the  place  and  the  limits  of 
the  locality  in  which  such  corporation  shall  do  business. 

Provided,  that  nothing  in  this  article  shall  be  so  construed  as  to  permit 
any  freight  terminal  company  to  engage  in  manufacture  or  production  ex- 
cept of  supplies  for  its  own  use,  including  power,  heat,  light  and  equipment 
for  such  terminal  docks,  ways,  stations,  stores,  warehouses  and  factories, 
and  nothing  herein  contained  shall  be  deemed  to  include  any  right  or 
privilege  to  carry  on  the  business  of  generating,  selling  or  distributing  elec- 
tricity for  light,  heat  and  power  purposes,  nor  shall  the  right,  operation 
and  use  of  such  privileges  be  extended  beyond  the  streets  or  marginal 
streets  bounding  or  occupied  by  the  terminal  docks,  ways,  stations,  stores, 
warehouses  and  factories  operated  by  any  freight  terminal  company.  No 
railroad  corporation,  and  no  corporation  or  joint-stock  association  engaged 
in  carrying  on  what  is  known  as  an  express  business,  shall  either  directly 
or  indirectly,  or  through  the  medium  of  a  holding  company  or  otherwise, 
purchase,  acquire  or  hold  any  of  the  stocks  or  any  bonds  or  other  evidences 
of  indebtedness  issued  by  any  corporation  which  is  formed  under  the  pro- 
visions of  this  article.     {Added  by  L.  1911,  ch.  778.) 

Defect  cnied  by  merger. — An  omtBBfon  of  the  words  "freight  terminal  com- 
pany," required  by  this  section,  from  the  name  of  a  company  Incorporated  nnder 
this  article  la  an  Irregularity  cured  upon  the  merger  therewith  of  a  navigation 
company  of  tbe  uune  name  and  the  assumption  of  sncb  name  nnder  section  6  of 
the  General  CorporaUon  Law.  (Pub.  Serr.  Com.,  let  Dlat.  1910),  8  State  Dept 
Rep.  67.  80 

§  165.  Clauiflcation  of  bnainesi  and  ratu. — Subject  to  the  regulation 
of  the  proper  public  service  ctmimission,  such  company  may  establish  a 
classification  of  its  business,  and  rates  for  each  class  thereof,  as  well  as  for 
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any  combination  of  two  or  more  classes  of  soch  service  and  the  farther 
terms  and  conditions  on  which  snch  freight  terminal  service  shall  be  far- 
nished.  Up  to  the  maximum  capacity  of  its  plant  and  facilities  therefor, 
and  without  any  disGrimination  whatever  for  any  cause  or  on  any  pretext 
except  such  as  may  be  prescribed  by  sach  classification  or  re^ulatiim,  any 
such  freight  terminal  company  shall  impartially  serve  all  requiring  its 
service  within  the  locality  described  in  its  certificate  of  iDcorporation.  As' 
to  all  freight,  goods  or  property  entrusted  to  it  for  any  service  within 
the  purposes  of  its  incorporation  as  defined  by  this  act — except  terminal 
warehousing  and  provision  for  terminal  factories — every  such  corporation 
shall  be  liable  as  a  common  carrier.  No  receipt,  certificate  or  order  of  any 
kind  shall  be  made,  accepted  or  issued  by  any  such  corporation  for  any 
ccmimodity  unless  such  commodity  thereby  represented  is  actually  in  pos- 
session of  such  corporation  at  the  time  of  making,  issuance  or  acceptance 
thereof.     (Added  by  L.  1911,  ch.  778.). 

g  ISe.  Subject  to  FnbLio  Service  Commiudon. — Every  such  freight  ter- 
minal corporation  shall  be  subject  to  the  supervision,  contnA  and  regula- 
tion of  the  public  service  commission  of  the  district  wherein  it  does  business 
to  the  same  extent  as  are  railroads  and  street  railroads  wholly  or  partly 
within  said  district  so  far  as  the  provisions  of  the  public  service  unnmis- 
sion  act  are  applicable  to  the  ease  and  business  of  any  such  freight  terminal 
company. 

Provided,  however,  that  any  freight  terminal  company,  the  limits  of  the 
locality  in  which  it  is  oi^canized  to  do  business  include  any  portion  of  the 
city  of  New  York,  shall  be  subject  to  the  supervision,  control  and  regula- 
tion of  the  public  service  commissitm  of  the  first  district  {Added  by  L. 
1911,  ch.  778.) 

§  157.  Powers  and  dntiei. — Subject  to  the  approval  of  the  public  service 
commission  of  the  proper  district: 

(a)  Any  freight  terminal  corporation  may  issue  stocks,  bonds,  notes 
or  other  evidences  of  indebtedness,  payable  at  periods  of  more  than  twelve 
months  after  the  date  thereof,  when  necessary  for  the  acquisition  of  prop- 
erty, the  construction,  completion,  extension,  improvement  or  equipment 
of  its  plant,  or  the  improvement  or  maintenance  of  its  service,  or  for  the 
dischai^e  or  lawful  refunding  of  its  obligations,  and  may  mortgage  its 
property,  privileges  and  franchises  to  secure  its  bonds,  whether  convertible 
into  stock  or  otherwise,  and  increase  or  decrease  its  capital  stock : 

Provided,  and  not  otherwise,  that  as  to  any  such  issue  or  increase,  there 
shall  have  been  secured  from  such  public  service  commission  an  order 
stating  that,  in  the  opinion  of  the  commission,  the  use  of  the  capital  to  be 
secured  by  the  issue  of  such  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness is  reasonably  required  for  the  said  purposes  of  the  corporation, 
specifying  the  amount  of  the  issue  of  each  such  evidence  of  indebtedness 
approving  and  authorizing  such  issue. 
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(b)  Any  two  or  more  corporations  orsanized  under  this  article  or  any 
g«neral  or  Hpecial  law  of  the  state  for  the  purpose  of  carrying  on  any 
business  included  within  that  which  a  corporation  organized  under  this 
article  might  carry  on  may  consolidate  themselves  into  a  single  corporation, 
and  any  corporation  organized  under  this  article  may,  with  the  like  per- 
mission or  approval,  be  merged  with  any  other  such  corporation  upon  com- 
plying with  the  provisions  of  the  bosiness  corporations  law  relating  to  the 
consolidation  of  business  corporations  and  the  stock  corporations  law  re- 
lating to  the  merger  of  stock  corporations. 

But  no  freight  terminal  company  or  any  corporation  with  which  such 
company  shall  have  been  consolidated  or  merged  shall  undertake  any  busi- 
ness not  included  in  the  objects  for  which  such  freight  terminal  companies 
may  be  incorporated  as  set  forth  in  this  article ;  and  no  such  freight 
terminal  company  shall  purchase,  acquire  or  hold  the  stocks,  bonds  or  other 
evidences  of  indebtedness  of  any  other  corporation,  domestic  or  foreign, 
except  by  the  express  permiHsion  of  the  public  service  commission  of  the 
proper  district. 

(e)  £ach  such  freight  terminal  company  shall  have  the  right  and  is 
vested  with  the  power  and  authority  to  acquire  such  real  estate,  including 
the  right  of  w^  through  any  property,  as  may  be  necessary  for  Uie  pur- 
poses of  its  incorporation,  hereby  declared  to  be  a  public  use,  in  the  man- 
ner and  form  prescribed  by  the  general  condemnation  law  of  the  state. 

Such  permission  or  approval  shall  be  given  only  after  the  public  service 
commission's  certificate  of  the  public  need  for  freight  terminal  accommo- 
dations to  provide  which  such  condemnation  is  asked.  Provided  that  such 
right  to  acquire  by  condemnation  shall  not  be  used  to  acquire  projMrty  de- 
voted to  public  use  for  streets,  ferries,  terminals,  or  otherwise,  and  whether 
operated  by  the  public  authorities  or  not,  except  by  permission  of  and  sub- 
ject to  such  conditions  as  may  be  imposed  by  the  local  authority. 

Should  the  state  or  any  municipal  corporation  thereafter  proceed  to 
acquire  such  property  or  any  part  thereof  by  condemnation  for  similar  or 
other  public  use,  the  public  use  in  behalf  of  which  the  power  to  acquire  by 
condemnation  is  hereby  given  any  such  freight  terminal  company  shall 
not  be  or  be  set  up  as  an  obstacle  to  such  acquisition  by  condemnation  by 
the  state  or  other  municipal  corporation. 

(d)  Each  such  freight  terminal  company  may  acquire,  use  and  enjoy 
the  privilege  to  cross  or  otherwise  use  the  streets  adjacent  to  any  terminal 
way  or  terminal  station  on  such  terms  as  the  local  authority  may  impose. 

Provided  that  this  shall  be  by  permission  at  any  time  revocable  upon 
notice  of  a  year  or  specified  less  time,  and  that  no  such  privilege  shall  be 
permitted  any  such  company  except  upon  the  certi&cate  of  the  public 
service  commission  of  the  proper  district  (1)  that  such  privilege  is  needed 
for  public  use,  (2)  that  the  terms  thereof  are  such  as  still  to  leave  such 
street  in  the  main  available  for  ordinary  street  uses,  and  (3)  that,  with 
such  privilege  permitted,  such  street  or  place  will  be  of  greater  public 
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service  for  or  in  substitntiou  of  street  uses  than  if  such  privilege  were  not 
permitted ;  also  that  such  privilege  shall  be  revocable  by  the  city  only  with 
the  approval  of  such  public  service  commission  and  upon  its  certiflcate 
either  that  (1)  such  privilege  is  no  longer  needed  for  public  use,  or  {2) 
that  with  such  privilege  permitted  such  street  or  place  will  not  be  of  so 
great  service  for  or  in  sabetitutJon  of  street  usea  as  if  such  privilege  were 
not  permitted.     (.Added  by  L.  1911,  ek.  778.) 

Kerger  wltk  rsiliiMid  oompftBj- — Section  149  of  the  Railroad  t^w,  providing;  tor 
the  merger  of  a  lessee  with  a  lessor  railroad  company,  is  not  Inconsfsteat  vUh 
article  10-a  of  the  Transportation  CorpoTatlons  Ijaw,  and  does  not  prevent  the 
merger  of  a  railroad  company  with  a  freight  terminal  company  under  section 
157.b.     (Pub.  Serv.  Com.,  Ist  Dist..  1916),  8  State  Dept.  Rep.  67.  79. 

Section  54  of  the  Public  Service  Commissions  Law  does  not  prevwit  a  freight 
terminal  company  from  acquiring  the  stock  of  a  railroad  company.  Said  section 
Is  inconsistent  with  section  15T-b  of  the  TranspoTtatlon  Corporations  Law  and  Is, 
therefore,  made  Inapplicable  by  section  169.    Id. 

This  section  was  Inserted  to  enable  a  company  formed  under  article  10-a  to  merge 
with  It  under  one  head,  with  all  the  broad  powers  granted  by  the  act,  any  existing 
company  wbich  was  organized  under  "any  general  or  special  law  of  the  State  for 
the  purpose  of  carrying  on  any  bnelnaBS  Included,  within  that  which  a  corporation 
organized  under  this  article  might  carry  one,"  upon  complying  wltli  section  16  ol 
the  Stock  Corporation  Law.    Id. 

g  168.  Subject  to  local  and  ordinance. — In  construction  and  opera- 
tion of  its  plant  and  equipment  and  in  the  transaction  of  its  business, 
any  such  freight  terminal  company  shall  be  subject  to  all  regulations 
as  to  construction,  fire,  health  and  safety  imposed  by  law,  ordinance  or 
local  authority.     (Added  by  L.  1911,  cA.  778.) 

g  169.  Inoonsittent  acts  not  to  affect  oorporatton. — The  provisions  of 
any  act  and  parts  of  acts,  including  the  charter  of  Greater  New  York 
and  the  charter  of  any  other  city  of  the  state,  which  are  inconsistent  with 
this  act,  and  in  so  far  only  as  they  are  inconsistent  with  this  act  shall  have 
no  application  to  the  rights,  powers  and  obligations  conferred  or  created 
by  and  under  authority  of  this  act  or  to  any  proceedings  thereunder. 
{Added  by  L.  1911,  ch.  778.) 


ARTICLE  XI. 
IJIWS  KSFEALEDi   WHEN  TO  TAXI  EFTECT. 


5  160.    Laws  repealed. — Of  the  laws  enumerated  in  the  schedule  hereto 
annexed,  that  portion  specified  in  the  last  column  is  hereby  repealed. 

§  161.    When  to  take  effect.— This  chapter  shall  take  effect  immediately. 
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SCHEDULE  OF  LAWS  REPEALED. 


1804    

81    

All 

1807    

38    

All 

R.  L.  1813 

91    

All 

1817   

117    

1 

1817    

1818    

1819    

1*0    

All 

1819   

236   

1-4 

1821    

4B    

AU 

1824    

286    

All 

1828    

20   

IB, 

n  13-15 

[2d  Meet) 

n  72.  141,  230 

23E.  249,  281,  421  (2d 

MeeL) 

1845  . 

1847  . 

1847  . 
1847 

1848  . 
1848  . 
1848  . 
1848  . 

1848  . 

1849  . 

1849  . 

1850  . 
18E1  . 

1851  . 

1851  . 

1852  . 

1852  . 

1853  . 
1853  . 

1853  . 
1863  . 

1863  . 

1864  . 
1864  . 
1864  . 

1864  . 

1854  . 

1866  . 

1855  . 
18S5  . 

1855  . 

1865  . 

1856  . 

1856  . 

1857  . 
1857  . 
1857  . 

1867  . 


1869  , 

1869  . 

1869  . 

1869  . 

1860  . 

1861  . 

1861  . 

1862  . 
1862  , 

1862  . 

1863  . 
1866  . 

1865  . 
1S65  . 

1866  . 

1866  . 

1867  . 
1867  . 
1867  . 
1867  . 

1867  . 

1868  . 
1868  . 

.  398  AU   1869  . 


.  All   1870  443  . 

1870  491  . 

1870  668  . 

1871  96  . 

1871  697  . 

1W2  128  . 

1872  274  . 

187S  283  . 

1872  374  . 

1872  779  . 

1872  780  . 

1873  440  . 

1873  516  . 

1873  699  . 

1873  737  . 

1874  224  . 

1874  3S2  . 

1875  4  . 

1876  113  . 

1876  120  . 

1875  319  . 

1875  445  . 

1875  630  . 

1876  136  . 

1876  373  . 

1876  415  . 

1876  416  . 

1876  435  . 

1877  164  . 

1877  171  . 

1877  440  . 

1878  121  . 

1878  176  . 

1878  203  . 
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LAWS  OF                    CHAPKB  SECTION 

1878  394   All 

1879  114    AU 

1879  268   All 

1879  877   AU 

1879  897   All 

1S79  441   All 

1879  612   All 

1880 90   All 

1880  187   All 

1880  484   AU 

1881  77   All 

1881  117    All 

1881  218   All 

1881  311   All 

1881  313   AU 

1881  821   All 

1881  337    AU 

1881  464    All 

1881  483   AU 

1881  874   AU 

1882  73   All 

1882  289   AU 

1883  216   All 

1883  328   AU 

1883  409   AU 

1883  482   All 

1883  483    All 

1888  497   AU 

1884  386   AU 

1886  141   AU 

1886  163   AU 

1885  267  9,10 

1886  422   All 

1886  423   All 

1886  248   All 

1885  321   AH 

1886  322   AU 

1887  670   AU 


Liws  or  cHAPTu  sBcnoN 

1888   482   AU 

1889   882   AU 

1889   869   AU 

1889    489    All 

1890  6«6  ....  l-41,e&-l«3 

1892   617   All 

1893   386   AU 

1893   638   All 

1883   649   AJI 

1894   280   All 

1895   722   All 

1896   972   AU 

1896   S48   All 

1896   446   All 

1896   678   AU 

1896   778   AU 

1896    936    AU 

1896   964   All 

1897   486   All 

1898   364   All 

1899    566    AU 

1899   782   AU 

1900   676   All 

1900   657   AU 

1901   488 1 

1602   696   AU 

1903   Ill   AU 

1906   120  1, 

part  amendlns  L.  1899,  ch.  694,  t   1, 
last  sentence 

1905   210   AU 

1906   45E   Alt 

1907   104   1, 

part  amending  L.  1899,  eh.  594,  f   1, 
last  sentence;  2 

1907   310   AU 

1B07   629   All 


COnSOLISATOBS'  SOTIl  TO  8CHEDUIB  01  EEHAM. 

Where  a  statute  has  been  apeclflcsU?  repealed,  that  and  the  repealing  statute 
are  given  without  explanatory  note. 

I.  1804,  eh.  81. — Sections  8,  9  are  obsolete.  Refer  to  powers  of  local  turnpike 
company.    Balance  repealed  as  appears  In  schedule. 

L.  1S17,  oh.  B78,  I  1.— Obsolete.  If  not  repesied  by  constrnctlon  superseded  by 
the  provisions  of  L.  1890,  ch.  566. 

1.  1881,  oh.  46.— Temporary. 

L  1847,  oh.  SIO,  I  IS. — While  L.  1881,  ch.  674,  |  1,  purporU  to  amend  R.  S.,  pt 
1  ch  18,  Ut  1,  art  6,  1  82,  In  fact  It  amends  L.  1847,  ch.  210,  |  12,  which  to 
treated  In  the  sixth  edition  of  the  Revleed  SUtutes,  so-called,  as  |  82  of  pt.  1, 
ch.  18,  Ut  1,  art  6. 

I.  1866,  oh.  800,  was  repealed  by  mistake  by  "old"  Tranaportatton  Corporatloiu 
Law,  I  160,  but  was  revived  by  L.  1892,  cb.  687,  f  37. 

I.  ises,  eh.  184. — The  act  repealed  Is  entered  In  the  schedule  of  laws  repealed 
Is  L.  1892,  ch.  687,  as  L.  1866,  cb.  134;  It  should  have  been  L.  1863,  ch.  134. 

L.  1867,  ch.  6M. — ^Thls  was  an  act  conferring  certain  exclusive  rights  and 
privileges  which  were  not  exercised.  Part  repealed  as  appears  In  the  schedule. 
Balance  obsolete. 

I..  1S68,  ch.  827.— Spent. 

I..  1878,  eh.  S74,  I  B. — Consolidated  In  Tranaportatlon  Corporations  Law,  as  part 
of  !  130. 

L.  1878,  oh.  609. — The  act  cited  la  an  exemption  from  an  act  expressly  rwealed 
by  L.  1890.  cb.  666;  without  effect  after  the  law  to  which  It  was  an  exemption 
was  repealed. 
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L.  1874,  oh.  SSS.— Sw  noU  to  L.  1S73,  oh.  e»S. 

L  1S77,  oh.  440.— fiee  nots  to  L.  1873,  ctt.  699. 

£.  1881,  oh.  488. — Sactlona  1,  2  consolidated  In  Tnuuportatlon  Corporatlona  I^w, 
as  part  of  f  102.    Section  8  la  obsolete. 

L.  1888,  eh.  488.— Similar  proTlslon  In  |  6  of  L.  1890.  ch.  GG6. 

L.  1890,  ch.  566.— This  statute,  which  Is  tha  "old"  Trans^rtatlon  Corporations 
Law,  Is  recommended  for  repeal  because  all  Its  live  proTlBlons  are  consolidated  In 
Transportation  Corporations  Law. 

L  18M,  ch.  817. — Parts  not  repealed  as  speclfled  In  the  achednle  are  consolidated 
in  Traneportatlon  Corporations  Law,  fS  80,  S5. 

£.  1888,  ah.  888.— Consolidated  In  Transportation  Corporations  Law,  |  130. 

L.  1884,  eh.  SSO. — Part  repealed  as  appears  In  schedule.  Balance  consoUdsted  in 
Transportation  Corporations  Law,  |  84. 

L  1886,  ch.  S43.— Consolidated  in  TransportaUon  Corporations  Law,  |  134. 

L  1886,  oh.  446. — Consolidated  In  Transportation  Corporations  Iaw,  |  61,  subd.  2. 

L.  18B8,  eh.  778.— Consolidated  In  Transportation  Corporations  Law,  |  128. 

L.  18M,  oh.  984.— Consolidated  In  Transportation  Corporations  Law,  i  140. 

L.  1899,  oh.  565.— Consolidated  In  Transportation  Corporations  Law,  |  61,  subd.  4. 

L.  1800,  ch.  575. — Part  not  repealed  as  appears  In  schedule,  consolidated  In  Trans- 
portation Corporations  Law,  I  60. 

L.  1900,  oh.  657. — Consolidated  In  Transportation  Corporations  Law,  |  23. 

L  1801,  oh.  48S,  I  1. — Consolidated  in  Transportation  Corporations  Law,  |  10. 

I.  leos,  eh.  596. — Consolidated  In  Traneportatlon  Corporations  Law,  |  61,  subd.  1. 

I.  1908,  ch.  181. — Consolidated  In  Transportation  Corporations  Law,  f  14. 

I.  1906,  oh.  4H. — Consolidated  In  Transportation  Corporations  Law.  |  82,  subd.  i. 

L.  1907,  oh.  104,  I  1,  pt — I^st  sentence,  besinnlng  "en;  turnpike"  and  endlns 
"to  the  county  accordingly"  consolidated  In  Transportation  Corporations  Law,  | 
139. 

L.  1907,  ch.  187,  I  1,  pt.,  relating  to  corporations.  Consolidated  in  Transportation 
Corporations  Law,  |  ISO. 

L.  1907,  oh.  810. — Consolidated  In  Transportation  Corporations  Law,  1 106. 

L  1907,  eh.  689.— Gonoolldated  In  Transportation  Corporations  Law,  |  81. 

TBEA80H. 

Deflnltlon  and  punlshmmt;  Penal  Law,  f|  2380-2383.  Action  to  recover  propertr 
escheated  or  forfeited;  Cods  Civ.  Pro.  H  1977-1032.  Removal  of  public  officers  for 
acts  or  utterances;  Pnhlle  OlBoers  law,  j  36-a.  Civil  Serrlos  Law,  |  23-a;  Sdnoatloa 
Uw,  I  568. 

TBHASTTBEB. 
8abu7;  Bxeovtlve  Law,  f  50.    Powers  of  depatr;  Xxeontlve  Law,  |  52.    Dnder* 
taking;  Xxecntlve  Law,  f  61. 

TBXiES. 
Haltdons  Injuiy;  Penal  Law,  f  1426.    Along  hlgbways;  Highway  Law,  |i  61,  63, 
64.    Diseases;  A^rlenltnral  Law,  ||  304,  305. 

TBIALS. 

Issues  and  the  mode  of  trial  thereof;  Code  CIt.  Pro.  ||  963-98L  Place  of  trial; 
Code  Civ.  Pro.  H  982-991.  Trials  without  a  jury;  Code  CIt.  Pro.  t|  1008-1026.  Trial 
Jurors,  except  In  New  York  and  Kings;  Jndiotary  Lav,  |f  500-665.  Trial  Jurors  Id 
New  York  county;  JudleUry  Law,  ||  690-667.  Trial  Jurors  In  Kings  county;  Jn- 
dleiary  Law,  J|  680-736.  Method  of  striking  and  procuring  a  special  Jury;  Code 
Civ.  Pro.  It  1063-1071.  Formation  of  Jury;  Code  Civ.  Pro.  i|  1163-1180.  The 
verdict;  Code  Civ.  Pro.  If  1181-1189.  Miscellaneous  provisions  relating  to  trials  of 
civil  acUons;  Code  CIt.  Pro.  i%  1190-1194.  Feee  of  Jurors;  Code  CiT,  Pro.  ||  3313- 
3316.  In  Justices  courts;  Code  CIt.  pro.  |  33S6.  Mode  of  trial  In  criminal  cases; 
Code  Crlm.  pro.  H  364-368.  Challenging  Jury;  Code  Crlm.  Pro.  ||  359-387.  Conduct 
of  trial;  Code  Crtm.  Pro.  tf  888-433.  The  verdict;  Code  Crlm.  Pro.  1|  433-454.  New 
trlala;  Code  Crim.  Pro.  ||  462-466.    Proceedings  In  courts  of  spedat  sesalons  In 
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couatles  other  than  New  York;  Cod«  Crlm.  Fio.  |f  699-740.    PTOce»dlngs  Id  court 
of  special  aesslona  In  N«w  York  county;  Code  Crlm.  Pro.  If  741-748. 

TSTTST  00KFA5IE8. 

Incorporation  and  powen;  Banking  law,  f|  180-223.    Taxation,  See  Tax  I«w. 

TB.IT8TEES  07  SCEHIC  PLACES. 
See  Hlitorloal  TiBoei. 

TEUS^  Aim  TBTTSTEES. 
See  Eeal  Property  Law,  ||  90-117;  Penonal  Property  Law,  i|  10-22.    Prorialons 
relating  to  teetatnentary  trustees;    Code  CIt.  Pro.  j|  2e37-!640.    Trustees  of   In- 
solvent and  Imprisoned  debtors;  Debtor  and  Creditor  taw,  |t  100-21S.    For  parlcfl 
and  libraries;  Qeneral  Mnuleipal  taw,  fi|  140-145. 

TITBEACTTLOSZS. 
Powers  of  local  ofllcers  and  duties  of  physicians,  In  rrtatlon  to;  PnbUo  Heatth 
law,  a  320-332.  Consents  requisite  to  the  establishment  of  hospitals  and  camps; 
Fvblle  Health  Law,  1  319.  State  hospital;  State  Charities  Law,  ||  150-163.  Hos- 
pitals In  cities  of  first  class;  eeaersl  City  Law,  |(  140-142.  County  hospitals. 
County  Law,  {|  45-49-0.  Workshops  In  connection  with  bofipltats,  Oeaeral  Xmnloi- 
pal  Law,  §  136-a.     Destruction  of  animals  aCected  with;  ArrlenltBral  Law,  |  90-ff. 

TUMJHKLS. 
Supervision,  hours  of  tabor  In,  etc.;  Labor  Law,  |f  120-136. 

TUKNflKK  COBFORATIONS. 

Incorporation  and  powers;  Traasportatloa  Corporatloas  Law,  ft  120-152. 

TUBPEHTDTE. 
Sale  regulated;  Agrloultaral  Law,  !|  340-243.    AduIteraUon;  AgrlcnltnTal  Law, 
i  240. 

TTHSEUTAEDTaS. 

General  provisions  respecting;  Code  Civ.  Pro.  tl  810-816.  Of  Public  Ofllcers, 
Pntille  Offlcen  Law,  |f  11-13.  Validation  of  official  acts  of  public  olBcers  performed 
before  filing.  Tabllo  Offloen  Law,  i  16. 

TTNION  VETEBAS  LEGION. 
Penalty  for  unlawfully  wearing  badge;  Pasal  Law,  1  2240. 

UniOlT  CHTTRCHES. 
Incorporation  and  government;  Bellgioni  Corporations  Law,  f|  220,  221. 

UinOK  WATER  MSTRICTS. 
Establishment;  Conservatioa  Law,  tf  530-539. 

USIVERSITT  LAW. 

The  ValTenlty  Law,  L.  1892.  ch.  378,  was  repealed  by  the  Coatolidated  Eduea- 

tloB  law,  and  most  ot  Its  provisions  Included  In  that  cluster.    See  Edaoatloa  Law, 

tf  40-69.    For  provisions  In  relation  to  the  state  llbrarr,  see  Education  Law,  f| 

1110-1116.    For  other  Ubrartee,  see  Ednoatton  Law,  |{  1116-1141. 

XTNLAWFTTL  ASSEMBLIES. 
Definition  and  punishment;    Penal  Law,  |   2092. 
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CroBB-refennces. 


USTTBT. 
Sm  Ocaenl  Bnslaeu  Law,  f  |  370-382.    Taking  securit;  apon  certain  property  for 
uaurloua  loans;  Penal  Law,  f  2400. 

VACdHATIOH. 
Law  revised.  Pnbltc  Health  Law,  |  310. 

TAOBAKTS. 

DeOnltioB  and  proceedings  respecting;    Cede  Crim.  Pro.  |1  88T--898.    Definition 
and  panlshment  of  tnunps;   Penal  Law,  |S  2370-S3T2.    See  Farm  Colony. 

TEAL. 
Unlawful  ebtpplng  and  sale;  Agrlonltural  Law,  ||  110,  111. 

TEBSICT. 

See  Trials. 


LJens  on  and  tbe  enforcement  thereof;  Lien  Law,  {f  80--107.  Orerloadlng;  Penal 
Law,  I  1890.  wniull7  destroying:  Penal  Law,  |  1606.  Fitting  out  with  intent  to 
wreck  tbe  same;  Penal  Law,  i  1507.  Altering  signal  light  on;  Penal  Law,  |  1422. 
Violation  of  quarantine;  Penal  Law,  |  1960.  Cutting  cable,  buoys,  etc.;  Penal  Law, 
f  142S,  snbd.  IE.  Suppression  of  gambling  on;  Penal  Iaw,  |  981.  Provisions  In 
relaUon  to  quarantine;  PnhUc  Health  Law,  if  lOD-145.    See  also  Navltatlon  Law. 

TEIERAKS. 

See  Boldlers  and  Sallon. 

TETEHmABIAirS. 
PracUce  regulated;  PnhUe  Health  Law,  ||  210-224.    Misconduct;  Penal  Law,  |  1762. 

YHTCYXINASlY  AS80CIATI0HS. 
Incorporation  and  powers;  Hembenhlp  Corporation  Law,  |g  240-244. 

TETEEDTAST  COLLEGE. 
At  Cornell  University;  BdnoaUon  Law,  f  103S. 

TETEBIKAE7  XESICinE. 
Practice  of;  Public  Health  Law,  ||  210-224. 
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TILLAOE  LAW. 


(In  effect  Pebniair  17,  tSW.) 

CHAPTER  LXIV  OP  THE  CONSOLIDATED  LAWS. 
TIIXAOE  LAW. 

Article    1.    Short  title  (5  1). 

2.  Incorporation  (§§  2-33). 

3.  Offleera  and  elections  (§§  40-^). 

3a.  Receiver  of  taxes  in  certain  vill^K^  (§i  70-75). 

4.  Powers,  duties  and  compensation  of  ofBcers  (g§  80-95). 

5.  Finances  {§§  100-138c). 

6.  Streets,  sidewalks  and  public  (^ronnds  (§  140-174). 

7.  Police  department  (§§  180-190). 

8.  Fire  department  (§§  200^10). 

9.  Water  (S§  220-235). 

10.  Light  (§§  240-247). 

11.  Sewers  (§§  260-278). 

11a.  Board  of  public  works  (§§  278-283). 

12.  Cemeteries  (§§  290-297). 

13.  ReincorpcM-atioD  (§§  300-305). 

14.  Provisions  applicable  to  certain  villages  (g§  *  312-321). 

14a.  Provisions  applicable  to  a  village  embracing  the  entire  terri- 
tory of  a  town  (g§  322-329c). 

15.  Miscellaneous  provisions  (§5  330-358). 

16.  Effect  of  chapter  (S§  380,  381). 

17.  Laws  repealed;  when  to  take  effect  (§§  390,  391). 

ARTICLE  I. 

■HOHT  UTIS. 
Section  1.     Short  Utle. 

§  1.    Short  title. — This  chapter  shall  be  known  as  the  "Village  Law." 

aovroe.— Former  Village  Law  (L.  1897,  ch.  414}  |  1. 

ConHlldaton'  genenl  note. — Tbe  Village  Law  Ib  the  result  of  an  examination 
of  all  tbe  general  statutes  relating  to  the  Incorporation,  government  and  OnaBccM 
of  Tillages,  beginning  vltb  L.  1847,  ch.  ISl,  entitled  "An  act  In  relation,  to  flr»- 


*  So  in  original. 
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t*  1S09,  cb.  64.  Incorponttfon.  |  1. 

men  In  Incorporated  rlllageB,"  the  act  in  relation  to  cemeteries  in  Buch  rlllBKeB 
(cb.  iOt),  and  tbfl  general  Incorporation  act  of  that  year  (L.  1847,  ch.  426),  and 
Including  the  leglBlatlon  of  the  year  1907. 

Hl(tOT7  and  effect  of  chapter.^ — The  Conatltntlon  of  1S46  required  the  legiHtature 
"to  provide  for  the  organiiatlon  of  cities  and  incorporated  vUlagea."  Accordingly 
a  gMieral  act  for  the  incorporation  of  rlllageB  was  passed  In  the  following  year 
(I^  1847,  ch.  426).  The  Constitution  of  184G.  howeTer,  did  not  require  villages 
to  be  Incorporated  under  general  law,  and  the  legislature  continued  to  pass  special 
chartbrs.  The  general  Village  Law  was  revised  and  r»«nacted  tn  1870  (L.  ISTO, 
ch.  291),  and  the  act  of  1S47  was  repealed  except  as  to  villages  Incorporated  under 
it;  but  the  constitutional  provision  (now  Constitution,  Art.  Ill,  j  18)  prohibiting 
the  Incorporation  of  villages  by  special  law  was  not  adopted  until  November  3,  1874, 
taking  effect  January  1,  1876.  Since  January  1,  187B,  all  villages  have  been  in- 
corporated pursuant  to  the  general  law. 

There  are  thus  three  classes  ot  organised  villages  fn  this  state:  F^rst,  those 
Incorporated  under  special  laws  prior  to  the  amendments  of  the  Constitution, 
and  which  have  not  reincorporated  under  a  general  law;  second,  those  Incorpo- 
rated noder  and  subject  to  the  general  Tillage  Law  of  1847;  and  third,  those  In- 
corporated under  and  subject  to  the  general  Village  Law  of  1870. 

*  *  ■  The  Village  Law  which  we  propose  is  a  revision  of  all  the  general 
village  laws  of  the  state.  The  general  acts  of  1847  and  1870,  and  all  acts  amenda- 
tory thereof  or  supplemental  thereto  are  repealed.  In  addition  to  the  general 
laws  repealed,  the  proposed  law  supersedes  and  repeals  a  large  number  of  special 
laws  relating  to  particular  villages  incorporated  under  and  subject  to  a  general 
law.  Every  village  now  subject  to  either  the  general  law  of  1847  or  1870,  is  made 
subject  to  its  provisions  as  It  Incorporated  thereunder.  A  special  village  Is  made 
subject  to  such  of  its  provisions  as  do  not  conflict  with  its  charter.  A  special  village 
Is  authorized  either  to  continue  under  its  charter  In  connection  with  the  pro- 
posed general  law,  or  to  abandon  Its  charter  and  adopt  the  provision  of  the 
new  law  by  reincorporation  thereunder.    Rep.  of  Commrs.  of  Stat.  Hev.,  1897,  p.  86. 


IHCOEPORATIOM. 

Section    3.  Reqnlslte  population. 

3.  Proposition  for  incorporation  and  consent  of  property  owners. 

4.  Notice  of  hearing. 

6.  Proceeding  on  hearing. 

5.  Decision  of  supervisor. 

7.  Notice  of  appeal  from  decision  ot  supervlsar. 

8.  Hearing  and  decision  of  appeal. 

9.  When  election  may  be  held. 

10.  Notice  of  election. 

11.  Conduct  of  election. 

12.  Qualifications  of  electors. 

12.  Ballot  boxes  where  territory  Is  in  more  than  one  town. 

14.  Canvass  of  election. 

IB.  Appeal  from  election. 

16.  Notice  of  appeal  and  return. 

17.  Hearing  and  decision  of  sppeal. 

18.  Appeal  to  appellate  division. 

19.  Stay  on  appeal. 
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20.  New  election. 

SI.  Wben  village  deemed  Incorporated. 

22.  Report  ol  Incorporation. 

23.  Compensation  for  aerrlces  under  ttala  article. 

24.  Payment  ot  ezpensea  If  Tillage  not  Incorporated. 
26.  Payment  of  expenses  ot  Incorporation. 

26.  First  election  of  officers,  wben  bald. 

27.  Appointment  of  Tillage  clerk;  inapoctors  of  election. 

28.  Notice  of  election  of  olBcere.  ' 

29.  Offlcera  to  be  elected;  t«nns  of  office. 

30.  Conduct  of  election. 

3L    First  meeting  ot  board  of  trustees. 

31.  Temporary  loan  tor  expenses. 

3S.    Incorporation  wbere  population  is  fifty  or  more  and  lesa  tban  two 
buodred. 

§  2.  Beqoiiite  population. — A  territory  not  exceeding  one  square  mile, 
or  conforming  to  the  boundaries  of  a  water  district,  lighting,  fire  or  school 
district,  or  an  entire  town,  or  two  school  districts,  containing  in  each  case 
a  population  not  less  than  two  hundred,  and  not  including  a  part  of  a  city 
or  village,  may  be  incorporated  as  a  village  under  this  chapter.  (Amended 
by  L.  1909,  ck.  555,  L.  1915,  cA.  31,  and  L.  1917,  ck.  65,  in  effect  Mch.  16. 
1917.) 

Booroe. — ^Former  Village  L.  (L.  ISdT,  cb.  414)  |  2,  as  amended  by  L.  1S99.  ch. 
164,  and  L.  1904,  ch.  3S.  Article  1  of  this  cbapter  Is  a  substitute  for  L.  1ST0,  cb. 
|9I,  tit.  1.  Reference  to  tbe  original  source  of  eacb  section  Is  Impracticable.  The 
amendment  made  by  L.  1S9B,  cb.  164,  reduced  tbe  minimum  population  from  300 
to  200. 

HInlnWB  of  popvlatlon  must  exist  Gardner  t.  Christian  (1893),  TO  Hun  647 
560,  24  N.  Y.  Sup.  339. 

§  3.  Tropoiition  for  incorporation  and  ooueat  of  property  ownen, — 
Twenty-five  adult  freeholders  residing  in  such  territory  may  institute  a 
proceeding  for  the  incorporation  thereof  as  a  village,  by  making  and  de- 
livering to  the  supervisor  of  the  town  in  which  such  territory  is  aituated, 
or  if  situated  in  two  or  more  towns,  to  the  supervisors  of  each  of  such 
towns,  a  proposition  in  substantially  the  following  form: 

PROPOSITION 

Fm  The 

Incorporation  of  the  village  of 

The  undersigned  adult  resident  freeholders  of  the  territory  hereinafter 
described  propose  the  incorporation  thereof  by  the  name  of  the  village 
of 

The  territory  proposed  to  be  incorporated  do«  not  exceed  one  square 
mile  and  is  bounded  and  described  as  follows :  {or,  the  territory  proposed 

to  be  incorporated  is  the  entire  town  of  or  an  entire  school, 

lighting,  fire  or  water  district,  suitably  describing  such  district  with 
common  certainty). 
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Sueh  territory  contains  a  popalation  of   ,  as  appears  from 

the  enumeration  hereto  attached. 

Dated 

(Signatures  and  residences). 

The  proposition  shall  be  signed  by  the  persons  proposing  such  incor- 
poration, with  the  addition  of  the  town  in  which  they  respectively  re- 
side. There  shall  be  attached  to  said  proposition  and  delivered  to  said 
Bupervifior  or  supervisors  concurrently  therewith,  a  written  consent  to  the 
proposed  incorporation  in  substantially  the  following  form: 

CONSENT. 

To  The 

Proposed  incorporation  of  the  village  of 

The  undersigned,  owners  of  one-third  in  value  of  the  real  property 
within  the  territory  described  in  the  proposition  hereto  attached,  as  as- 
sessed upon  the  last  preceding  town  assessment-roll,  hereby  consents  to 
the  incorporation  thereof  as  in  said  proposition  set  forth. 

Dated 

Signatures.  Residences.  I  Assessments. 

The  said  consent  shall  be  signed  by  owners  of  real  property,  situated 
within  such  territory  constituting  one-third  in  value  thereof,  as  assessed 
apon  the  last  preceding  town  assessment-roll,  with  the  addition  of  their 
places  of  residence  and  the  assessment  of  their  said  real  property,  re- 
spectively. A  list  of  the  names  of  the  inhabitants  of  such  territory  shall 
be  attached  to  and  accompany  the  proposition.  At  the  time  of  the  delivery 
of  the  proposition  the  sum  of  fifty  dollars  shall  be  deposited  with  one  of 
the  supervisors  for  the  purpose  specified  in  this  article.  (Amended  by 
L.  1909,  ck.  555  and  L.  1915,  ch.  31.) 

SovToe.— Former  Village  L.  (L.  1897,  ch.  414)  t  3.  as  amended  by  L.  1903.  ch. 
139,  and  U  1904.  ctk.  35. 

Eeferenoe. — Fees  and  expenses  to  be  paid  from  deposit,  |  24,  post. 

Freeholder*. — Where  husband  and  wile  own  lands  as  tenants  bj  the  entirety 
each  Is  a  "fre^older"  within  the  meaning  of  section  3  of  the  Village  Law  and 
should  be  counted  as  such  In  a  proceeding  for  the  proposed  Incorporation  of  a  vil- 
lage.   Matter  of  Village  of  Holcomh  (1916).  97  Misc.  241.  162  N.  y,  Supp.  848. 

Injnnotlon. — Proceedings  cannot  be  enjolaed  on  ground  of  disproportionate  bene- 
fits.   Stephens  v.  Mlnnerly  <187&),  3  Hun  566;  Willis  v.  SUples  (1883).  30  Hun  644. 

Petition  to  have  bovndarlei  of  incorporated  vUlBge  extended  i  deiorlptlon  of  ter- 
ritoi7  to  tie  annexed  must  state  bonndaries  with  "common  oertalnty." — Where  a  clt-  , 
lien  of  an  Incorporated  village  petitions  the  trustees  of  the  village  to  submit  to 
the  electors  thereof  a  proposition  to  extend  the  boundaries  of  the  village,  his 
right  to  have  the  petition  granted  depends  upon  whether  the  petition  complies 
with  tbe  statute,  which  prescribes  that  the  description  of  the  territory  to  be 
Incorporated  shall  "suitably"  describe  "such  district  with  common  certainty." 
Where  such  deecrlptlon  leaves  tbe  exact  boundaries  doubtful  and  uncertain,  the 
Stitlon  la  defective  and  the  petitioner  may  not  compel  the  trustees  to  submit  tbe 
Itoposltlon.    People  ex  rel.  Underwood  v.  Village  of  Patchog^e  (1916),  217  N.  Y. 

Vol.  VIII— 60  ^^  , 
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466.  112  N.  E.  169.  alfg.  (1916),  171  App.  DlT.  347.  166  N.  Y.  Snpp.  1096. 

The  petition  naj  ie  lec»UT  Mrred  personkltr  or  by  mall  npon  the  TilUce  clerk. 
Kept  o(  Atty.  Oenl.  (1898>  B2. 

Coiuentj  liEiiatvre  by  tenant!  by  tli«  entirety. — WIi«re  a  content  to  the  proponed 
Incorporation  was  Blsned  by  a  husband,  who  with  his  wife  were  tenants  by  the 
entirety  within  the  territory,  but  not  by  her.  the  amount  of  tteir  aaseasment  on 
the  last  preceding  tax  roll  cannot  be  considered  in  the  agKregatii  of  value  of  those 
who  signed  the  consent.  LandB  owned  by  tenants  by  the  entirety  were  ameeBod  to 
them  Jointly  and  in  signing  the  consent  to  the  proposed  Tlll&ga  incorporation 
each  of  aald  owners  signed  tor  one-half  of  the  amount  of  the  aaaeBametit.  It  wan 
held,  that  while  the  statement  in  the  consent  did  not  literally  follow  the  words  of 
the  assesementroll  it  was  a  substantial  and  reaaonable.  compliance  with  the  statute 
which  wag  intended  to  be  beneficial.  Matter  of  Village  of  Holcomb  (1916).  97 
MiBC.  241,  162  N.  Y.  Supp.  84S. 

g  4.  Notice  of  hesriiter- — ^Within  ten  days  after  the  receipt  of  such 
proposition  the  supervisor  or  supervisors  shall  eauae  to  be  posted  in  five 
public  places  in  snch  territory  and  also  published  at  least  twice  in  each 
newspaper  published  therein,  a  notice  that  a  proposition  for  the  incorpora- 
tion of  the. villas  of  (namiDg  it)  has  been  received  by  him  or  them,  that 
at  a  place  in  such  territory  and  on  a  day,  not  less  than  ten  nor  more  than 
twenty  days  after  the  date  of  posting  such  notice,  which  place  and  date 
shall  be  specified  therein,  a  hearing  will  be  had  upon  such  proposition; 
and  that  such  proposition  will  be  open  for  public  inspection  at  a  specified 
place  in  such  territory  until  the  date  of  such  hearing. 

Sonroe.— Former  Village,  L.   (L.  1897,  ch.  414)    |  4. 

§  5.  Proceeding  on  hearing. — The  supervisor  or  supervisors  shall  meet 
at  the  time  and  place  specified  in  such  notice,  and  shall  hear  any  objec- 
tions which  may  be  presented  against  such  incorporation  upon  either  of  the 
f ollowii^  grounds : 

1.  That  a  person  signing  such  proposition  is  not  qualified  therefor,  or 

2.  That  the  persons  signing  such  consent  are  not  the  owners  of  one- 
third  in  value  of  the  real  property  within  such  territory,  as  assessed  upon 
the  last  precedii^  town  asseasment-roll,  or 

3.  That,  if  the  territory  is  less  than  an  entire  town,  it  contains  more 
than  one  square  mile  and  does  not  conform  to  the  boundaries  of  an  entire 
lighting,  fire,  water  or  school  district,  or 

4.  That  the  population  of  the  territory  is  leas  than  two  hundred. 

All  objections  must  be  in  writing  and  signed  by  one  or  more  resident 
taxpayers  of  a  town  in  which  some  part  of  the  proposed  village  is  situ- 
ated. Testimony  may  be  taken  on  such  hearing,  which  shall  be  reduced 
to  writing  and  subscribed  by  the  witnesses. 

The  hearing  may  be  adjourned,  but  must  be  concluded  within  ten  days 
from  the  date  fixed  in  the  notice.  (Amended  by  L.  1909,  ck.  555  and  L, 
1915,  ch.  31.) 

Source. — Former  Village  L.  (L.  1897.  ch.  414)   |  6,  as  amended  by  U  1S99,  i 
154:  L.  1903.  ch.  139^  and  L.  1904,  ch.  3G. 
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g  6.  Decision  of  iDperTiior. — ^Within  ten  days  after  snch  hearing  is 
coneltided  the  sapervisor  or  supervisors  shall  determine  whether  the 
proposition,  consent  and  papers  filed  therewith  comply  with  this  chapter, 
and  shall  within  such  time  make  and  sign  a  written  decision  accordingly,, 
and  file  it  or  a  duplicate  thereof  in  the  office  of  the  town  clerk  of  each 
town  In  which  any  part  of  such  proposed  village  is  situated.  The  proposi- 
tion for  incorporation,  consent  and  papers  attached  thereto,  a  copy  of  the 
notice,  the  objections,  testimony  and  minutes  of  proceedings  taken  and 
kept  Ml  the  hearing,  shall  also  be  filed  with  such  decision  in  one  of  such 
town  clerk's  offices.  If  the  decision  be  adverse  to  the  proposition,  it  shall 
cont^n  a  brief  statement  of  the  reasons  upon  which  it  is  based.  If  no 
appeal  be  taken  from  such  decision  within  ten  days  from  the  filing  thereof, 
it  shall  be  final  and  conclusive. 

Bonne.— Former  VlUags  I..  (L.  1S97,  cli.  414)  |  6,  aa  amend«d  fay  L.  1903,  ch.  139. 

There  ii  no  appeal  from  the  deelilon  ot  the  oonntj  oonit  to  the  appellate  divlaloii 
from  an  adverse  decision  of  the  supervisor  to  a  proposition  to  Incorporate  as  a 
Tillage.  Matter  of  Village  of  Cedarhurst  (1907),  121  App.  Dlv.  576,  10«  N.  Y. 
Supp.  275. 

§  7.  Kotioe  of  appeal  from  decision  of  supervisor. — If  the  decision  sus- 
tains the  proposition  for  inoorporation,  a  resident  taxpayer  of  a  town  ia 
which  any  part  of  such  proposed  village  is  situated  may  appeal  therefrom 
by  serving  a  notice  of  appeal  upon  each  town  clerk  with  whom  the  decision 
was  filed,  and  on  at  least  three  of  the  persons  who  signed  the  proportion. 
If  the  decision  be  adverse,  five  of  the  persons  who  signed  the  proposition 
may  join  in  an  appal  therefrom,  by  serving  a  notice  of  appeal  upon  each 
town  clerk  with  whom  the  decision  was  filed,  and  on  each  person  who 
signed  objections  to  the  proposition.  All  appeals  shall  be  taken  to  the 
county  court  of  the  county  in  which  the  proposition,  notice,  objections  and 
testimony  are  filed,  and  the  notice  of  appeal  must  be  served  within  ten 
days  after  the  filing  of  the  decision. 

The  town  clerk  with  whom  the  proposition  and  other  papers  are  filed 
must,  within  five  days  after  service  upon  him  of  the  notice  of  appeal, 
transmit  all  such  papers  to  the  county  judge. 

Bonrce.— Former  Village  L.  (L.  1897,  ch.  414)  |  7. 

Seterenm. — Manner  of  serving  notice,  {  330,  post. 

Beotlon  olted.— Matter  of  Village  of  Cedarhurst  (1907),  121  App.  Dlv.  678,  IOC 
N.  Y.  Supp.  275. 

S  8.    Hearing  and  deoision  of  appeal'-^A  person,  except  a  town  clerk, 

by  or  upon  whom  the  notice  of  appeal  is  served,  may  bring  on  the  appeal 

for  argument  before  the  county  court,  upon  a  notice  of  not  less  than  ten 

,  nor  more  than  twenty  days.     Such  notice  must  be  served  upon  all  parties 

to  the  appeal,  except  a  town  clerk. 

The  county  court  shall  hear  such  appeal,  and,  within  ten  days  after  the 
date  fixed  in  the  notice  of  argument,  shall  make  and  file  an  order  affirming 
or  reversing  the  decision.  The  county  judge  shall  file  such  order,  together 
with  the  papers  upon  which  the  appeal  was  heard,  with  the  town  clerk 


fcyGoogle 


VILLAGE  LAW. 


%i  9,10.  iDcorporatton.  L.  1909, ch.  64. 

by  whom  the  papers  were  transmitted  to  him.  Sach  order  shall  be  final 
and  conclusive.     No  costs  of  the  appeal  shall  be  allowed  to  any  party. 

Source.— Former  Village  L.  (L.  1B97,  ch.  *14>  |  8. 

Eeferenoe. — Manner  of  fterrfiig  notice,  |  330,  post 

There  U  no  appeal  from  the  deolilon  at  the  Muty  «o«rt  to  the  appellate  dlvlsloii 
from  an  adveree  declelon  of  the  Buperrlsor  to  a  proposition  to  Incorporate  aa  a 
village.  Matter  of  Village  of  Cedarhnrst  (1907),  121  App.  Dlv.  576,  106  N.  Y.  Supp. 
276. 

§  9.  When  election  may  be  held. — ^An  election  to  determine  the  qaestitm 
of  incoTporatioD  upon  sach  pn^oaition  shall  be  held  in  either  of  the 
following  eases : 

1.  Where  a  decision  has  been  made  sustaining  the  -proposition,  and  an 
appeal  has  not  been  taken  therefrom. 

2.  Where  an  appeal  has  been  taken  friHn  a  decision  sustaining  the 
proposition,  and  such  decision  has  been  afBrmed  by  the  county  court, 

3.  Where  an  appeal  has  been  taken  from  an  adverse  decision,  and  the 
decision  has  been  reversed  by  the  county  court. 

SovToe.— rormer  Tillage  L.  (L.  1897.  ch.  414)  |  9. 

§  10.  Kotiee  of  election. — ^Within  five  days  after  the  right  to  an  elec- 
tion is  complete  the  town  clerk  with  whom  the  proposition  and  other  papers 
are  filed  shall  give  notice  of  an  election  to  he  held  in  such  territory  at 
a  specified  time  and  place.  The  notice  ^lall  be  signed  by  the  town  clerk 
and  posted  in  ten  conspicuous  places  in  such  territory,  and  also  published 
at  least  twice  in  each  newspaper  published  therein,  and  it  shall  fix  a 
time  for  such  election,  not  less  than  fifteen  nor  more  than  twenty-five 
days  from  the  date  of  the  posting  thereof.  Such  election  shall  be  held 
at  a  convenient  place  in  such  territory  between  the  hours  of  one  o'clock 
in  the  afternoon  and  eight  o'clock  in  the  evening,  but  shall  not  be  held 
upon  a  day  of  a  town  meeting  or  of  a  general  election  in  a  town  in  which 
any  part  of  the  proposed  village  is  situated.  (Amended  by  L.  1910,  ch. 
416.) 

Sonme. — Former  Village  U  (L.  1897,  ch.  414)  |  10;  originally  revised  from  L. 
1S70,  ch.  Z91,  tit.  I,  I  7,  aa  amended  by  I^  1896,  eh.  923. 

flnSelenoy  of  notice. — Notice  of  election  to  paw  npon  the  question  or  incorporation 
is  Insufficient  where  it  states  that  the  election  will  be  held  between  the  honra  of 
one  o'clock  In  the  afternoon  and  sunset,  If,  In  tact,  the  sun  set  on  the  day  appointed 
half  an  hour  before  eight  o'clock.  It  seems  that  If  snch  notice  had  merely  stated 
that  the  election  was  to  be  held  on  Dhe  spedfled  day,  the  electors  would  have  been 
charged  with  notice  of  the  provisions  of  the  statutea  as  to  the  deelgnated  hours. 
Matter  of  Village  of  Lynbrook  (1911).  142  App.  Dlv.  487,  127  N.  Y.  Supp.  83. 

I>«  faoto  town  elerk;  notlee  of  election  signed  by,  ts  valid. — A  town  clerk  who 
removes  Into  another  town  vacatea  hla  office.  But,  If  after  his  removal  and  until 
the  expiration  of  his  term  of  office  he  keeps  the  town  clerk's  office  open  In  the 
same  place  where  he  had  kept  It  prior  to  his  removal,  and  performs  all  the  duties 
of  town  clerk,  without  objection,  and  with  the  acqnteacence  of  all  the  other  town 
officers,  he  may  be  regarded  as  a  de  facto  clerk  of  such  town,  and  a  notice  of  elec- 
tion to  determine  the  question  of  the  Incorporation  of  a  village  signed  and  poated 
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by  him  while  acting  as  such  de  facto  clerk  is  Talid.    Hatter  of  Collins  (1902),  76 
App.  DIt.  87,  77  N.  Y.  Bupp.  702. 

Vailore  to  piopetly  poit  notlee*. — A  town  clerk  failed  properly  to  comply  with 
tbe  statute  requiring  the  posting  of  notlcea  of  the  election  If  he  merely  left  them 
upon  the  counters  of  Tarloos  tradesmen,  hung  one  upon  a  meat  hook  tn  a  butcher 
shop,  and  there  Is  no  evidence  that  any  other  notices  distributed  hy  him  were 
actually  posted.  As  the  statute  requires  the  notices  of  such  election  to  be  posted 
at  least  fifteen  dajrs  prior  thereto,  a  posting  on  the  second  of  the  month  for  an 
election  to  be  held  on  the  sixteenth  Is  Insufficient.  Hatter  of  Village  of  L^'nbrook 
(1911),  142  App.  DlT.  487,  127  N.  Y.  Supp  82. 

§  11.  Condact  of  election. — Such  election  shall  be  held  at  the  time  and 
place  specified.  The  town  clerk  giving  such  notice  shall  serve  a  copy 
thereof  upon  tbe  supervisor  and  town  clerk  of  each  town  In  which  any 
part  of  the  proposed  village  is  situated,  et  least  ten  days  before  the  date 
fixed  for  such  election.  Two  or  more  of  such  officers,  including  tbe  town 
clerk  giving  such  notice,  shall  constitute  the  board  of  inspectors  to  con- 
duct such  election.  If  only  one  of  the  officers  attend  at  the  time  and 
place  fixed  for  the  election,  he  shall  appoint  an  elector  of  such  territory 
to  act  with  him  as  an  inspector  of  such  election.  If  no  officer  attend,  the 
electors  present  may  choose  two  of  their  number  to  act  as  inspectors. 
The  inspectors  shall' file  the  constitutional  oath  of  ofBee  with  the  town 
clerk  with  whom  the  proposition  was  filed.  Such  inspectors  of  election 
shall  possess  all  the  powers  conferred  by  law  upon  a  board  of  inspectors 
of  election  at  a  town  meeting,  so  far  as  the  same  are  applicable.  The 
ballot  at  such  election  may  be  either  written  or  printed,  and  shall  contain 
either  the  words  "for  incorporation,"  or  "against  incorporation." 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  |  11;  originally  revised  from  L. 
1870,  ch.  291,  tit.  1,  I  8,  as  amended  by  L.  1892,  ch.  194,  |  9,  aa  amended  hy  L. 
1896,  ch.  923,  Ut.  8.  |  1, 

Beferenoei. — Hanner  of  serving  notice,  |  330,  post.  Ck>mpenBatloii  of  Inspectors, 
I  23.  post 

Ballot!  and  conduct  of  election  need  not  conform  to  Ejection  Law.  Village  of 
HarrlBvllle  t.  Lawrence  (1892),  66  Hun  304,  21  N.  Y.  Supp.  62;  Hatter  of  Taylor 
(1896),  150  N.  Y.  242,  44  N.  E.  790,  alfg.  (1896),  3  App.  Dlv.  244,  38  N.  Y.  Supp.  348. 

§  12.  QualificatioM  of  electors. — Each  elector  qualified  to  vote  at  a 
town  meeting,  who  has  been  a  resident  of  such  territory  for  at  least  thirty 
days  next  preceding  such  election,  and  who  is  the  owner  of  property 
within  such  territory  which  was  assessed  upon  the  last  assessment-roU  of 
the  town,  may  vote  at  such  election.  A  woman  who  possesses  the  qualifica- 
tions to  vote  at  a  town  meeting,  except  the  qualification  of  sex,  and  who 
has  been  a  resident  of  such  territory  for  at  least  thirty  days  next  pre- 
ceding such  election,  and  who  is  the  owner  of  property,  within  such 
territory,  which  was  assessed  upon  the  last  asseasment-roll  of  the  town, 
may  vote  at  such  election. 

Bovree.— Former  vnUge  L.  (U  1897,  ch.  414)  |  12,  as  amended  by  L.  1906.  ch. 
404;  originally  revised  from  L.  1870,  ch.  291,  tit.  1,  |  9,  as  amended  by  L.  1896,  ch. 
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923.  Tbe  former  law  provided  that  electors  liable  to  be  asBeased  lor  the  ordinary 
and  extraordinary  expeneee  of  tbe  village  Bbould  be  quallfled. 

Qaallfloatlon  of  Toten  at  an  election  to  Incorporate  a  Tillage;  women  are  not 
'entitled  to  vote.    Rapt,  of  Attr.  Oenl.   (1902)   1G8. 

Hniband  and  wife  owslnr  property  ai  tenant!  by  tbe  entirety,  aase«eed  npan  tbe 
last  asBeasment  roll,  may  vote  at  an  election  for  tbe  Incorporation  of  a  vlllase^ 
RepL  of  Atty.  Qenl.  (1911)  17S. 

g  13.  Ballot  borei  vhere  territarr  it  in  more  than  one  town. — If  the 
proposed  village  is  situated  in  more  than  one  town,  a  separate  ballot  box 
shall  be  provided  for  each  town,  and  the  ballot  of  each  person  voting  at 
such  election  shall  be  deposited  in  the  ballot  box  assigned  to  the  town  in 
which  he  resides. 
Sonroe— Former  Village  L.  (L.  1897,  ch.  414)  |  13. 

§  14.  Canvasi  of  election. — Immediately  after  the  closing  of  the  polls 
of  the  election  the  board  of  inspectors  shall  canvass  the  ballots  cast  thereat, 
and  make  and  sign  a  certificate  of  the  holding  of  the  election  and  of  the 
canvass,  showing,  if  the  territory  is  wholly  within  one  town,  the  whole 
number  of  such  ballots,  the  number  for  incorporation,  and  the  number 
against  incorporation ;  or  if  it  includes  parts  of  two  or  more  towns,  show- 
ing such  facts  separately  as  to  each  town.  Within  three  days  after  the 
election,  the  inspectors  shall  file  such  certificate  in  the  office  of  the  town 
iclerk  with  whom  t^e  proposition  and  other  papers  are  filed.  If  the  certifi- 
icate  shows  that  a  majority  of  the  votes  cast  at  such  election  in  each  town 
jncluded  in  the  territory  is  against  the  proposition  to  incorporate,  then  no 
other  election  shall  be  held  on  such  proposition  within  such  town  or  towns 
within  two  years  from  the  date  of  such  election  at  which  such  propoattitm 
was  voted  down.     (Amended  by  L.  1911,  eh.  114.) 

Baurce. — Former  Village  L.  (L.  1S9T,  ch.  414)  |  14;  originally  revised  from  L>. 
1870.  cb.  291,  tit.  1,  I  10,  as  amended  by  L.  1892,  ch.  194i  tlL  S,  f  2. 

Ballots  folded  tOEttber. — Where  It  appears  tbat  In  an  election  to  determine 
wbetber  a  village  sbould  be  incorporated,  two  ballots  for  Incorporation  were  found 
folded  together  In  sucb  a  manner  as  to  Indicate  that  tbey  bad  been  cast  by  a 
fllngle  voter,  It  Is  improper  to  throw  out  one  of  those  ballots  and  count  the  other. 
Matter  of  Village  of  Webster  (1S06),  102  App.  Dlv.  202,  92  N.  V.  Supp.  658. 

§  16.  Appeal  from  election. — If  the  certificate  shows  that  a  majority  of 
the  votes  cast  at  such  election  in  each  town  included  in  the  territory  is 
in  favor  of  incorporation,  a  person  qualified  to  vote  at  snch  election  m^ 
appeal  therefrom  to  the  county  court  of  the  county  in  which  the  proposi- 
tion and  other  papers  are  filed. 

Source.— Former  Village  U  (L.  1897.  ch.  414)  |  16. 

Bevlew  of  prooeedlng*' — Validity  of  proceedings  cannot  be  attacked  Indirectly. 
The  method  prescribed  by  statute  Is  exclusive.  Gardner  v.  Christian  (1893).  70  Hnn 
547.  24  N.  Y.  Supp.  339;  Matter  of  Klba  (1883).  30  Hun  548,  E50;  Willie  v.  Staples 
(1SS3),  30  Hun  S44.  Proceedlngfl  for  Incorporation  cannot  be  reviewed  by  certlorarL 
People  ex  rel.  John  Smith  v.  Village  of  Nelllaton  (187G),  18  Hun  175,  appeal  dla. 
(1876),  78  N.  T.  610. 
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§  16.  Hotice  of  appeal  and  retimt. — An  appeal  may  be  taken  by  serving 
a  notice  of  appeal  on  the  town  elerk  mth  wliom  the  certificate  of  incorpo- 
ration is  filed,  and  by  posting  the  aame  in  five  oonspicuouB  places  in  such 
territory.  The  notice  shall  be  s^ed  by  the  appellant  and  mnst  state 
briefly  the  grounds  upon  which  the  appeal  is  taken.  It  must  be  served 
and  posted  within  ten  days  after  the  filing  of  the  certificate  of  election. 

The  town  clerk  ou  whom  the  notice  of  appeal  is  served  must,  within 
five  days  thereafter,  transmit  to  the  county  judge  a  certified  copy  of  such 
notice  of  appeal  and  of  the  certificate  of  election. 

Sonne.— Ponner  Tillage  L.   (U  ISST,  ch.  411)   |  16. 

Beferenee. — ^Hanner  of  seirlng  notice,  |  330,  post. 

§  17.  Hearing  and  decdiion  of  appeaL — ^Upon  such  appeal  the  county 
court  can  only  consider  questions  relating  to  the  validity  or  regularity  of 
the  election.  An  appeal  may  be  brought  on  for  hearing  by  the  service 
of  a  notice  of  argument  by  the  appellant  upon  the  town  clerk,  and  by 
posting  the  aame  in  five  conspicuous  places  in  such  territory.  The  notice 
shall  state  the  time  of  the  hearing,  which  most  be  not  less  than  ten  days 
after  the  service  and  posting  thereof.  On  such  hearing,  any  number  of 
qualified  electors  of  the  territory,  not  exceeding  five,  may  appear  in  support 
of  the  validity  or  regularity  of  such  election.  The  county  court  may  take 
testimony,  either  orally  or  by  afQdavit,  as  it  may  determine.  Such  appeal 
must  be  heard  and  decided  and  the  decision  filed  within  thirty  days  after 
service  of  the  notice  of  appeal ;  and  the  county  court  has  no  jurisdiction 
to  consider  the  same  after  the  expiration  of  that  period.  The  county 
court  may  sustain  or  set  aside  the  election.  The  decision  must  be  filed 
by  the  county  judge  in  the  ofSce  of  the  town  clerk  on  whom  the  notice 
of  appeal  was  served.  He  shall  also  file  a  copy  of  the  decision  with  the 
county  clerk,  together  with  the  papers  transmitted  to  him  by  the  town 
clerk. 

No  costs  shall  be  allowed  to  any  party  on  such  appeal. 

Sonioc—Former  Village  L,  (L.  1891,  cb.  414)  |  11. 

g  16.  Appeal  to  appellate  division. — If  the  county  court  sustains  the 
election,  an  appeal  may  be  token  from  such  decision  to  the  appellate  divi- 
sion of  the  supreme  court.  Such  appeal  brings  up  for  review  all  proceed- 
ings in  the  county  court,  and  a  ease  on  appeal  must  be  made  and  settled 
by  the  county  judge  as  on  an  appeal  from  a  judgment  of  the  county 
court.  Such  appeal  tdiall  be  taken  within  ten  da^s  after  the  filing  of  the 
decision,  by  the  service  of  a  notice  of  appeal  upon  the  county  clerk  with 
whom  a  copy  of  the  decision  is  filed,  and  upon  each  person  who  appeared 
in  support  of  the  election  in  the  county  court 

The  proceedings  for  bringing  on  the  appeal  and  the  hearing  and  decision 
thereof  by  the  appellate  division  are  regulated  by  the  code  of  civil 
procedure. 
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The  appellate  division  may  aflSrm  the  decision  of  the  county  court  or 
reverse  the  same  and  set  aside  the  election. 

Within  ten  days  after  the  detennination  of  the  appeal  by  the  appellate 
division,  a  certified  copy  of  ita  decision  or  order  must  be  filed  in  the  office 
of  the  town  clerk  with  whom  the  proposition  is  filed. 

No  costs  shall  be  allowed  to  any  party  on  appeal  to  the  appellate  division. 

bonroe.— Former  Village  L.  (L.  1897,  ch.  414>  |  18. 

§  19.     Stay  on  appeal. — ^An  appeal  to  the  county  court  or  to  the  appellate 
division  stays  all  proceedings  for  the  election  of  officers  or  otherwise  in 
such  proposed  village  until  the  determination  of  such  appeal. 
Sonrce.— Former  VillaKe  L.  (L.  1897,  ch.  414)  |  19. 

§  20.  New  election. — If  the  election  be  set  aside  on  appeal,  a  new 
election  shall  be  held.  The  right  to  sach  an  election  shall  be  complete 
upon  the  filing  of  the  decision  on  appeal  with  the  town  clerk.  He  shall 
thereupon  give  notice  of  another  election.  All  the  provisions  herein  con- 
tained regulating  the  first  election  apply  to  proceedings  for  a  new  elec- 
tion, including  the  service  and  posting  of  notices,  the  conduct  of  the 
election,  the  canvass  and  certification  of  the  result,  and  appeals  therefrom. 
A  new  election  shall  be  held  in  like  manner  if  any  election  is  set  aside  on 
appeal. 

Boaroe.— Former  Village  L.    (L.  1897,  ch.  414)    |  20. 

Hotioe  foi  KOond  eleotion  on  qneitlon  of  Inooiporatlon. — The  second  election  to 
determine  whether  a  village  Is  to  be  Incorporated,  held  after  the  first  election 
has  been  declared  Illegal  on  appeal,  may  be  had  upon  the  order  of  the  county  Judge 
and  a  notice  sfgned  hy  the  Inspectors  of  the  previous  election,  without  a  notice 
signed  by  twenty  aeBeseable  electors,  ae  la  required  tor  the  flrat  election.  People 
V.  Snedeker  (1899),  160  N.  Y,  3B0,  54  N.  B.  659,  aSg.  (1898),  30  App.  Dlv.  1,  B2  N.  Y. 
Supp.   301. 

g  21.  When  village  deemed  Incorporated. — If  the  territory  is  wholly 
within  one  town,  and  a  majority  of  the  votes  cast  is  in  favor  of  incor- 
poration, or  if  it  includes  parts  of  two  or  more  towns  and  a  majority  of 
the  votes  cast  in  each  town  is  in  favor  of  incorporation,  then  such  terri- 
tory shall  become  and  be  an  incorporated  village  under  this  chapter 
from  and  after  the  date  of  such  election,  and  upon  the  receipt  by  the 
supervisor  of  the  town  or  towns  in  which  the  territory  constituting  the 
village  is  situated,  of  the  certificate  of  the  secretary  of  state  under  the 
seal  of  his  of^ce  certifyini;  that  he  has  received  and  has  placed  on  file 
in  his  office  an  outline  map  and  description  of  the  corporate  limits  of 
such  village,  certified  as  being  true  and  correct  by  the  supervisor  of  the 
town  or  towns  in  which  the  territory  constituting  such  village  is  situ- 
ated, together  with  the  date  of  filing  the  same  in  his  office.  The  certifi- 
cate of  the  secretary  of  state  herein  required  shall  become  a  record  of 
the  village  clerk's  office,  and  the  date  of  the  filing  of  the  map  and  de- 
scription by  the  secretary  of  state  shall  complete  the  incorporation  and 
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be  deemed  the  date  of  incorporation  of  such  village,  unless  the  election 
is  set  aside  on  appeal  as  herein  provided. 

SoBTM.— Former  Village  L.  (L.  1S9T,  ch.  414)  |  21,  as  amended  hj  L.  1907,  ch. 
607. 

Referenoe. — "Village"  means  InconraraUd  Tillage,  General  Construction  Law,  | 
G4. 

AdnilMion  In  pleadlns  bT  Tillage  eetabllBhee  Incarporatlon.  Fox  v.  Village  of 
Fort  Bdwwd  (18S8),  4S  Hnn  366,  1  N.  T.  Snpp.  81.  offd.  (1890),  121  N.  Y.  666.  24 
N.  E.  1093. 

Becitali  af  inoorporatlan  in  lerlalatiTe  aet  are  erldmice  thereof  against  tbe  Tillage 
In  whose  fBTor  the  act  was  passed.  Fox  t.  Village  of  Fort  Edward  (1888),  48  Han 
363,  1  N.  Y.  Snpp.  81.  aftd.  (1890),  121  N.  Y.  «66,  24  N.  B.  10S3. 

§  22.  Beport  of  inoorporatim^ — ^After  ten  and  within  fifteen  days  from 
the  filing  of  the  certificate  of  election,  if  no  appeal  has  been  taken,  or  within 
fifteen  days  after  the  filing  of  a  final  decision  sustaining  the  election,  the 
town  clerk  with  whom  such  certificate  is  filed  shall  deliver  a  certified  copy 
thereof  to  the  secretaty  of  state,  tax  commission  and  to  the  county  clerk 
of  each  county  in  which  any  part  of  such  village  is  situated,  together  with  a 
statement  of  the  population  of  such  villa^  as  it  appears  by  the  proposition 
for  incorporation.  (Amended  by  L.  1917,  ch.  25,  in  effect  Mch.  1,  1917.) 
Sonree.— Former  Village  L.   (L.  1897,  ch.  414)   i  22. 

§  23.  Compeniation  for  lernoes  under  this  article. — The  following  com- 
pensation is  payable  for  services  under  this  article: 

1.  To  supervisors  for  services  in  connection  with  the  proposition  for 
incorporation,  two  dollars  for  each  day  actually  and  necessarily  spent  by 
them. 

2.  To  town  clerks,  the  compensation  allowed  by  law  for  other  similar 
services,  and  for  services  the  compensation  for  which  is  not  fixed  by  law 
two  dollars  for  each  day  actually  and  necessarily  spent  by  them. 

3.  To  electors  acting  as  inspectors  of  election,  two  dollars  for  each 
day  actually  and  necessarily  spent  in  such  service. 

Sonree.— Former  Village  L.   (L.  1S97,  cb.  414)  |  23. 

g  24.  Payment  of  ezpeniei  if  village  not  ineorporated. — If  the  incor- 
poration of  the  proposed  village  be  not  effected  by  the  proceedings  au- 
thorized in  this  article,  the  fees  and  expenses  of  the  town  officers  or 
other  persons  performing  official  services  shall  be  paid  from  the  fund 
deposited  with  the  supervisor.  If  the  persons  making  such  deposit  and 
the  officers  and  persons  entitled  to  compensation  for  services  in  such 
proceedings  do  not  agree  upon  the  amounts  payable  therefor,  such  fees 
and  expenses  shall  be  taxed  by  the  county  judge  of  the  county  in  which 
the  proposition  was  filed,  and  the  amounts  taxed  by  him  shall  be  paid  to 
the  persons  entitled  thereto. 

The  remainder  of  the  sum  deposited,  if  any,  or  if  the  proceedings 
result  in  the  incorporation  of  the  village,  the  whole  of  such  deposit,  shall 
be  returned  to  the  persons  making  it  by  the  supervisor  on  demand. 
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Sonroc— Former  Village  L.  (I^  1897,  cb.  414)  |  24. 


§  25.  Payment  of  ezpenaei  of  inoorpi>nti(ni. — The  following  expenMs 
incarred  in  the  proceeding:8  for  incorporation  shall  be  a  chai^  against 
the  village: 

1.  The  reasonable  necessary  expenses  incnrred  by  the  persons  sign- 
ing the  propraition  prior  to  the  delivery  thereof  to  the  snpervisor. 

2.  If  on  appeal  from  the  decision  of  the  sapervisor  the  proposition 
for  incorporation  be  sostained,  the  reasonable  necessary  expenses  on  such 
appeal,  not  exceeding  fifty  dollars,  incarred  by  the  persons  signiner  the 
propositJUL 

3.  The  fees  payable  to  town  officers  and  to  electors  acting  as  inspect- 
ors of  election  for  services  performed  by  them  under  this  article  and 
their  necessary  disbarsements. 

4.  If  on  appeal  from  the  certificate  of  election,  showing  that  a  ma- 
jority of  Uie  votes  cast  at  an  election  held  nnder  this  article  is  in  favor 
of  incorporation,  the  election  is  finally  sustuned,  the  reasonable  neces- 
sary expenses  on  such  appeal,  in  both  the  conn^  court  and  appellate 
division,  incurred  by  those  appearing  in  support  of  the  validity  or  regfu- 
larity  of  such  election, 

BouM.— Former  Village  I>.  (L.  1897,  ch.  414)  |  2G,  as  amended  br  U  1906,  cb. 
404. 

BeferenoM. — Cost  or  exi>«osM  not  allowed  for  appeal  InTOlrlng  merely  the  rego- 
larlt7  ol  the  election.  If  IT,  IS.  ante. 

§  26.  First  election  of  offioert,  when  held. — An  election  of  officers  of 
the  village  shall  be  held  in  eitiier  of  the  following  cases : 

1.  After  the  lapse  of  ten  days  from  the  filing  of  the  certificate  of  elec- 
tion showing  the  incorporation,  unless  an  appeal  has  been  taken  there- 
from. 

2.  If  such  an  appeal  has  been  taken,  after  the  lapse  of  ten  days  from 
the  filing  of  the  decision  of  tiie  county  court  sustaining  the  election,  unless 
an  i^peal  has  been  taken  therefrom. 

3.  If  an  appeal  has  been  taken  from  the  decision  of  the  county  court, 
after  the  filing  of  the  decision  of  the  appellate  diviaion  of  the  supreme 
court  sustaining  the  election. 

Bonroe.— Former  Village  L.  (L.  1S9T,  ch.  414)  |  26. 

ConHlldaton'  note. — Relates  to  the  first  election  of  village  officers  after  Incorpo- 
ration. The  first  two  BubdlTlslonB  provide  that  It  ehall  be  held  "after  the  l^we 
of  ten  days"  from  the  flUng  of  the  certificate  of  election  showing  the  Incorpora- 
tion or  from  the  filing  of  the  decision  of  the  county  court.  Such  lapse  of  time 
would  seem  to  be  necessary  from  the  provisions  of  |)  27,  28,  but  they  were  omitted 
from  subd.  8,  apparently  from  oversfght.  As  the  subdivision  now  stands,  the 
election  could  be  held  Immediately  after  the  decision  of  the  appellate  dlylslon,  '' 
and  yet  i  28  requires  at  least  ten  days'  notice,  and  the  clerk  la  by  |  27  allowed 
five  days  to  give  such  notice.  It  Is,  therefore,  recommended  that  the  words  "^Ae 
lap»e  of  ten  days  from"  be  Inserted  In  the  second  line  of  subd.  3.  of  this  section. 

§  27.    Appointment  of  TiUajre    clerk;   inipeotors   of    election. — ^Within 
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U 1909,  cb.  64.  Incorporation.  If  2&-30. 

five  days  after  the  rieht  of  an  election  of  officers  is  complete,  the  town 
clerk  with  whom  the  proportion  for  incorporKtion  was  filed  shall  appoint 
the  following  officers : 

1.  A  villf^e  clerk,  who  shall  serve  until  his  saccessor  is  chosen. 

2.  Three  qualified  electors  of  the  village  to  serve  as  inspeetorg  of  soch 
election,  not  more  than  two  of  whom  shall  be  members  of  the  same  po- 
litical part^. 

The  town  clerk  shall  file  sach  appointments  in  his  office,  and  deliver  a 
oop7  thereof  to  each  of  the  persona  ao  appointed,  who,  within  three  days 
after  their  appointment,  shall  file  with  such  town  olerh  the  constitutional 
oath  of  office. 

Bovroe.— Former  Tillage  L.  (L.  I89T.  cb.  414}  |  21. 

§  28.  Fotioe  of  election  of  offlccn. — ^Within  five  days  after  his  ap- 
pointment, the  village  cleric  shall  give  notice  for  an  election  of  officers. 
Such  notice  shall  be  posted  in  ten  conspicuous  places  in  the' village  and 
published  in  a  newspaper  therein,  if  any.  It  shall  also  contain  the  fol- 
lowing particulars : 

1.  The  place  in  such  village  where  the  election  is  to  be  held. 

2.  The  date  of  soch  election,  which  shall  be  not  less  than  ten  nor  more 
than  fifteen  days  after  the  posting  of  such  notice. 

3.  The  hours  for  holding  saeh  election,  which  shall  be  for  the  space 
of  at  least  four  consecutive  hours  between  ten  o'clock  in  the  forenoon 
and  four  o'clock  in  the  afternoon. 

4.  The  officers  to  be  elected. 

Sonree.— Former  Village  U  (L.  IS9T,  ch.  414)  |  28. 

§  29.  Officers  to  be  elected;  terms  of  offlee. — The  following  officers  shall 
be  chosen  at  such  first  election:  A  president,  two  trustees,  a  treasurer 
and  a  collector. 

If  such  election  be  held  after  the  date  of  an  annual  election  under  this 
chapter,  and  before  the  first  day  of  October,  the  terms  of  all  such  offi- 
cers .shall  expire  at  the  end  of  the  current  official  year.  If  such  elec- 
tion be  held  after  the  thirtieth  day  of  September,  and  on  or  before  the 
date  fixed  for  the  next  annual  election,  the  president,  one  trustee,  the 
treasurer  and  the  collector  shall  hold  their  offices  until  the  end  of  the 
next  official  year,  and  one  trustee  shall  hold  his  office  daring  the  next 
two  official  years. 

The  terms  of  office  of  officers  elected  under  this  section  commence  as 
soon  as  they  have  qualified. 

Sonroe.— Former  TlUnse  L.  (U  1897,  ch.  414)  |  29. 

BetereneM. — Official  rear  defined,  i  43,  poet.  Number  of  trustees  allowed,  |  44, 
IMMt.    Special  election  to  fli  number,  {  4S,  post. 

9  30.  Conduct  of  election.— All  persons  qualified  to  vote  at  town  meet- 
ings and  who  have  been  residents  of  the  territory  thirty  days  prior  to 
such  election  may  vote  for  such  officers.    The  inspectors  appointed  by 
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the  town  clerk  or  any  two  of  tiiem.  shall  conduct  Boch  dectioD.  The  pro- 
visions  of  this  chapter  relating  to  the  election  of  village  officers  at  an 
annual  election,  including  the  canvass  and  certification  of  the  result, 
apply  to  such  first  election,  so  far  as  practicable. 

Sonree.— Fonaar  VlllBge  L.  (L.  1S97,  ch.  414)  |  80. 

Xefeieneei. — Qualltlcstlon  of  Tot«n  at  town  meetlngB,  Const,  art.  S,  |  1;  Town 
Law,  I  69.    Conduct  and  canTaaa  ot  annnal  election.  If  5S,  66,  post. 

g  SI.    First  meeting  of  board  of  tnuteet, — Within  five  days  after  auch 
first  election,  the  president  and  trustees  elected  thereat  shall  meet  and 
appoint  a  clei^  and  a  street  commissioner.     They  may  also  appoint  such 
other  officers  as  are  authorized  by  law. 
SoDTce.— Former  Vlllase  L.  (L.  1897,  cb.  414)  f  31. 

§  32.  Temporary  loan  for  exp^UM. — The  board  of  trustees  first  elected 
may  borrow  not  exceediuK  five  hundred  dollars  upon  the  credit  of  the 
village  for 'the  purpose  of  raising  funds  to  defray  the  expenses  of  in- 
corporation, and  such  other  neceasary  expenses  as  may  be  incurred  be- 
fore the  collection  of  the  first  annual  tax,  and  the  amount  so  borrowed 
shall  be  included  iA  the  first  tax  levy. 
Sovroe.— Former  VlUase  L.  (L.  1897,  ch.  414)  t  »t. 

§  33.  ZuoorpoTBtioa  where  population  !■  fifty  or  more  and  lew  than  two 
hnndred. — ^A  territory  not  exceeding  one  square  mile  situated  entirely  within 
a  town,  containing  a  population  of  fifty  or  more  and  less  than  two  hun- 
dred, and  not  inclnding  a  part  of  a  city  or  village,  may  be  incorporated 
as  a  village  under  this  chapter  upOn  complying  with  the  provisions  thereof, 
so  far  as  the  same  are  not  ineonsistent  with  this  section,  if  the  proposition 
instituting  the  proceeding  for  the  incorporation  thereof  be  signed  by  ten 
adult  freeholders  residing  in  such  territory,  and  if  the  consent  to  the  propo- 
sition for  incorporation  be  signed  by  owners  of  real  property  situated  within 
such  territory  and  constituting  three-fourths  in  value  thereof  as  assessed 
upon  the  last  preceding  assessment-roll,  and  if  three-fourths  of  the  votes 
cast  at  the  election  to  determine  the  question  of  incorporation  be  in  favor 
of  incorporation.  All  proceedings  heretofore  taken  for  the  incorporation 
of  a  village  wherein  the  provisions  of  this  section,  as  hereby  amended,  have 
been  complied  with,  are  hereby  legalized,  confirmed  and  made  effectual 
and  valid.     {Added  hy  L.  1910,  cK  258  and  amended  by  L.  1913,  eh.  658.) 

ARTICLE  III. 

OF7I0SK8  AHS  ELECTIOVS. 

Section  40.    ClasBlflcatlon  of  vHlageB. 
40-a.    Change  of  classification. 
41.    Quallflcatlons  of  voters. 
43.    Btlglblllty  to  office. 
43.    Iilat  of  village  offlcere;  mode  of  chooelag;  official  rear;  terms  of  otBt-e. 
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Offlcers  and  elections. 


44.  Number  of  tnuteea. 

45.  Changing  number  of  truBtees. 

46.  EUection  ot  trustees  b7  wards. 

47.  Election  ot  police  justice. 
4S.  Election  ot  asseBBore. 

49.  Election  districts. 

50.  Offlcera  to  be  elected  at  annual  election. 

51.  Inspectors  ot  election. 
61-a.    Registration  ot  voters. 

52.  Annual  elections. 

53.  Canvass  ot  annual  election. 

64.  Failure  to  designate  terms. 

65.  Special  elections  ot  offlceru. 

66.  Submission  of  propoattlons;  special  election. 

56-a.    Defeated  proposition  not  to  be  submitted  tor  one  year. 

67.  Totes  upon  propoAtttons  to  be  hj  ballot. 

68.  OfQclal  undertakings. 

59.  Notice  to  person  chosen  to  a  village  offlce. 

60.  Reslgnattona  and  removals, 

61.  Filling  of  vacancies. 

62.  Refusal  of  officer  to  surrender  his  offlce. 

63.  Separate  boards  of  commissioners. 

64.  Municipal  boards;  consolidation. 

65.  Continuance  ot  separate  boards. 

66.  Continuance  of  municipal  board. 

67.  Abolition  of  separate  or  municipal  boards. 
6E.  Books  and  papers  to  be  open  to  Inspection. 

§  40.  Cluaifioatioa  of  Tillages. — Villages  are  divided  into  classes  ac- 
cording to  their  popatation  as  sfaown  by  the  latest  enumeration,  village, 
state  or  federal,  as  follows: 

First  class. — Villages  containing  a  popula^OD  of  five  thousand  or  more. 

Second  class. — Villages  containing  a  population  of  three  thousand  and 
less  than  five  thousand. 

Third  class. — Villages  containing  a  population  of  one  thousand  and 
less  than  three  thousand. 

Fourth  class. — ^Vill^es  containing  a  population  of  less  than  one  thou- 
sand. 

Source. — Former  Tillage  L.  (L.  1897,  cb.  414)  |  40,  as  amended  by  !•■  1906,  ch. 
602;  section  was  new  In  former  Village  Law. 

Editors'  note. — So  tar  as  snch  enumerations  have  been  reported  to  the  secretary 
of  state,  they  are  published  In  the  Legislative  Manual.  The  population  of  a  village 
may  be  ascertained  by  Inquiry  at  the  offlce  of  the  secretary  of  state. 

§  40-a.  Change  of  oUuifloation. — ^Whenever  any  village  has  a  popula- 
tion as  shown  by  the  latest  enumeration,  village,  state  or  federal,  in  excess 
of  the  population  required  to  be  a  village  of  a  certain  class,  and  sufficient 
to  entitle  it  to  he  a  village  of  a  higher  class,  the  board  of  trustees  of 
such  village,  by  resolution  duly  adopted  at  a  regular  meeting  or  a  special 
meeting  of  said  board  of  trustees  called  for  the  purpose,  shall  cause  a 
copy  of  such  enumeration  and  resolution  to  be  filed  in  the  office  of  the 


Digili 


;d  by  Google 


9064  VILLAGE  LAW. 

1  41.  Ofllcera  and  electinu.  L.  1909,  ch.  M. 

secretary  of  state,  and  upon  saeh  filing  and  thereafter  such  village  shall 
be  a  village  of  the  class  denoted  by  its  population,  and  entitled  to  all 
privileges  governing  villages  of  such  class.     (Added  hy  L.  1910,  ek.  321.) 

§  41.  analifioationa  of  voten. — A  voter  at  a. village  election,  other  than 
the  first,  must  possess  the  following  qoaMcations : 

1.  To  entitle  him  to  vote  for  an  c^cer,  he  muat  be  qnalified  to  vote  at 
a  town  meeting  of  the  town  in  which  he  resides,  and  most  have  resided 
in  the  village  thirty  days  next  preceding  such  election. 

2.  To  entitle  him  to  vote  upon  a  proposition,  he  must  be  entitled  to 
vote  for  an  ofiicer,  and  he  mlist  also  be  the  owner  of  property  in  the 
village  assessed  upon  the  last  preceding  assessment-roll  thereof.  A  woman 
who  possesses  the  qualifications  to  vote  for  village  officers,  except  the 
qualification  of  sex,  who  is  the  owner  of  property  in  the  village  assessed 
upon  the  last  preceding  assessment-roll  thereof,  is  entitled  to  vote  upon  a 
proposition  to  raise  money  by  tax  or  assessment,  or  for  the  dissolution  or 
change  of  name  of  the  village,  or  for  the  borrowing  of  money  upon  the 
bonds  or  other  obligations  of  the  village,  payable  in  future  fiscal  years,  for 
the  purpose  of  purchasing,  constructing  and  maintaining  the  village  im- 
provements specified  in  section  one  hundred  and  twenty-eight.  (Subd.  2 
amended  by  L,  1910,  ch.  135  andL.  1915,  ch.  499.) 

BoDiee.— Former  Village  L.  (L.  18B7,  ch.  414)  t  41,  as  amended  by  U.  1901,  ch. 
509,  and  L.  1906,  ch.  404;  orlKlnallr  rerteed  from  U  1870,  ch.  291,  Ut  2,  |  13,  u 
amended  by  L.  1S96,  ch.  146. 

Under  former  law  a  pereon  was  not  entitled  to  vote  upon  a  propoflltlon  to  raise 
a  tax  or  appropriate  the  aame  or  purchase  property  unless  he  or  his  wife  was 
assessed  upon  the  last  preceding  asHeBement-roll.  Under  the  revision  a  person  ts 
not  entitled  to  vote  upon  any  proposition  unless  bo  quallfled.  Ownership  of  prop- 
erty at  the  time  of  its  asseBsnient  Is  not  necessary. 

Keferencea. — Qualifications  of  electors  generally,  Constitution,  Art.  2,  |  1:  of  vot- 
ers at  town  meetings,  Town  Law,  f  69.  Since  amendment  of  1916  of  Constitntlon, 
Art.  2,  I  1,  women  of  required  age  and  reeldence  are  qualified  to  vote  tor  village 
officers  at  village  elections. 

Conititntlonal. — The  requirement  of  a  property  qualiflcatloD  for  voters  ujnm 
propoflttlone  Is  constitutional.    Such  provision  Is  not  In  conflict  with  f  1  of  art. 

2  of  the  Constitution  defining  the  quallflcatlons  of  electors  of  the  state  and  pro- 
viding that  such  electors  shall  be  entitled  to  vote  "for  all  oflkcere  that  are  now  or 
hereafter  may  be  elected  by  the  people;  and  upon  the  quMtlons  which  may  be 
submitted  to  the  vote  of  the  people."  Such  provision  must  be  construed  In  con- 
nection with  f  1,  art.  12,  of  the  Constitution  authorldng  the  legislature  to  provide 
for  the  Incorporation  of  cities  and  villages  and  to  restrict  their  power  of  taxation, 
assessment,  borrowing  money,  contracting  debts  and  loaning  their  credit,  so  as  to 
prevent  abuses  In  asseHHrnents  and  In  contracting  debt  by  such  municipal  eorpo- 
raUons.  Spltaer  v.  Village  of  Fulton  (1902),  172  N.  Y.  285,  64  N.  B.  957,  affg. 
(1901),  61  App.  DIv.  612.  69  N.  Y.  Supp.  1146  (1900),  33  Misc.  2B7,  68  N.  T.  Supp. 
660. 

anallflaattoni  of  voten. — A  person  having  the  qualifications  to  vote  for  an  offloer 
and  who  1b  the  owner  of  either  real  or  personal  property  within  the  village  asseaeed 
upon  the  last  preceding  assessment  roll  Is  entitled  to  vote  upon  a  proposition.  A 
voter's  Illegal  excluslui  from  a  special  election  does  not  Invalidate  the  tax  an- 
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'  thorlzed  tberaat  bo  far  as  be  1b  IndtTtdually  concerned.  Kept,  of  Attj.  0«nl.  (1B13) 
486. 

The  provlelon  of  this  section  that  "s  Toter  at  a  Tillage  election,  other  than  the 
first,  must  posaesB  the  Collowlns  gualtficatlons,"  would  seem  to  Indicate  that  at 
the  first  election  some  persons  may  be  entitled  to  vote  who  would  be  dlsquallflad 
after  the  village  has  been  fully  Incorporated.    Sept  of  Atty.  Oenl.  (1909)  871. 

Jaltare  to  plaoe  name  on  roll. — A  taxpayer  does  not  lose  his  rote  because  of  the 
&ult  of  the  asseBHors  In  not  placing  bis  name  upon  the  assessment-roll.  Hept  of 
Atty.  Oenl.  (1897)   2i5. 

A  married  woman  may  rote  on  proposition  for  exteuBlon  of  water  system  wher« 
she  owns  property  asseesed  on  the  last  preceding  asseBBment-rolI,  but  her  husband 
cannot  vote  unless  be  has  the  property  qualification.  RepL  of  Atty.  Ctenl.  (1911) 
197.  See  also,  VlllaKs  ot  Waverly  t.  Waverly  Water  Works  Co.  (1910),  69  Misc. 
373,  378,  126  N.  Y.  Supp.  339. 

Assessment  of  property  of  wife  on  last  asseiiment  doe*  net  entitle  husband  to  Tote. 
— An  elector  of  a  Tillage  whose  name  does  not  appear  on  the  last  asseesmMit-roll, 
Is  not  entitled  to  vote, on  appropriations  at  a  Tillage  election  by  reason  of  the  fact 
that  his  wife  Is  the  owner  of  property  assessed  on  the  last  assessment  roll  of  the 
Tillage.  Opinion  of  Comptroller  (1916),  8  State  Dept  Rep.  G94;  Contra  Kept,  ot 
Atty.  Oenl.   (1904)   3G4. 

Property  need  not  have  been  assessed  to  the  elector  or  bis  wife  on  the  last 
assessment-roll.    Rept.  of  Atty.  Oenl.  (1903)  299. 

Soldiers  and  mlnlstert  owning  only  exempt  property  are  not  entitled  to  vote. 
Rept.  of  Atty.  Oenl.   (1908)  6S9. 

Neither  a  veteran  nor  hit  wife  are  entitled  to  vote  upon  a  proposition  where  prop- 
erty owned  by  them  Is  marked  "exempt"  upon  the  assessment-roll.  Rept  of  Atty. 
Oenl.   (1911)   221. 

Women  owning  taxable  property  may  vote  on  a  proposlton  to  establish  village 
water  works  and  issue  bonds  to  be  refunded  by  the  proceeds  of  an  annual  tax  upon 
property  within  the  village.  Gould  r.  Village  of  Seneca  Falls  (1910),  137  App. 
Div.  417,  121  N.  Y.  Supp.  723.  afTd.   (1910).  200  N.  Y.  623,  93  N.  E.  1121. 

A  itoekbolder  in  a  corporation  owning  property  In  a  village,  not  being  the  owner 
of  any  other  property,  is  not  entitled  to  vote.    Rept  of  Atty.  Oenl.  (1908)  539. 

Ownership  of  real  estate  which  was  assessed  upon  the  last  preceding  roll  is  snlB- 
dent  It  is  not  necessary  that  the  property  should  have  been  owned  by  the  party 
offering  his  rote  at  the  time  It  was  assessed.    Rept.  ot  Atty.  Oenl.   (1911)   221. 

Equitable  ownership  of  realty  satistlee  the  requirements  of  this  section  ot  the 
Tillage  Law  so  far  as  property  qualifications  of  voters  are  concerned.  Rept.  of  Atty. 
Oenl.    (1912)   328. 

§  42.  Eligibility  to  offloe. — A  president  or  trttstee,  or  a  fire,  water,  light, 
Bewer,  cemetery  or  police  commisHioner  most,  at  the  time  of  his  election, 
be  owner  of  property  assessed  to  him  on  the  last  preceding  assessment  roll, 
and  must  also  be  the  owner  during  the  term  of  his  office  of  property  assessed 
to  him  on  the  assessment  roll  of  said  village;  except  that  in  a  village  of 
the  fourth  class,  such  an  officer  must,  at  the  time  of  his  election  or  appoint- 
ment and  during  his  term,  be  the  owner  of  property  within  such  village 
assessed  upon  the  last  preceding  assessment  roll,  and  except  that  a  presi- 
dent or  trustee  elected  at  the  first  village  election  most  be  the  owner  of 
property  assessed  upon  the  last  preceding  town  assessment  roll.  Any  resi- 
dent elector  is  eligible  to  any  other  village  office.  A  resident  woman,  who 
ia  a  citizen  of  the  United  States,  and  of  the  age  of  twenty-one  years,  is 
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eligible  to  the  office  of  village  clerk  or  deputy  clerk.  A  person  shall  not 
hold  two  village  offices  at  the  same  time,  except  the  offices  of  collector  and 
police  constable  or  water  and  light  commissioner;  and  except  that  village 
truBtees  may  also  be  water  commissioners.  {Amended  by  L.  1913,  eh.  53 
and  L.  1915,  ch.  152.) 

Source. — Former  Village  L.  (L.  1SB7,  ch.  414)  |  42.  as  amended  by  L.  1906,  cli. 
452;  orlKtnallr  revtsed  from  L.  1S70,  ch.  291,  tit.  2.  f  8,  as  amended  b7  U  IS93. 
cb.  618,  i  S;  tit.  8,  f  21;  L.  ISTl,  ch.  696,  f  1;  L.  1876,  ch.  181,  I  2,  as  amended 
b7  L.  1891.  ch.  74.    The  exceptions  In  laat  sentence  are  new. 

KeferencM. — QualiOcations  for  office  generally,  Public  Officers  Law,  |  3.  Resi- 
dent woman  may  be  deputy  clerk,  %  43.  Under  amendment  of  Constitution,  Art.  2, 
I  1,  women  are  resident  electors  of  a  village  and  if  they  poBseas  the  other  qnall- 
flcatlonB  prescribed  in  this  section  they  are  eligible  to  village  officee. 

Owner  of  taxable  property. — Where,  on  the  trial  of  an  action  to  oust  defendant  ' 
from  the  office  of  president  of  an  Incorporated  village,  after  the  board  of  trustees 
had  adopted  a  resolution  that  he  was  Ineligible  under  this  epctlon  which  provldee 
that  "A  president  .  .  .  must  at  the  time  of  his  election  be  owner  of  property  aa- 
eeesed  to  blm  on  the  last  preceding  aflsesBment-roU,"  It  is  conceded  that  property 
was  assessed  to  defendant  upon  the  last  assessment-roll,  and  that  at  the  time  of 
his  election  as  preeldent  he  was  in  tact  the  owner  of  the  part  of  the  property  so 
assessed  to  him  upon  the  last  ssseBsment-roIl ;  held,  the  action  of  the  board  of 
trustees  In  declaring  his  ineligibility  to  hold  the  office  was  without  legal  Justification 
and  of  no  force  or  effect,  and  he  Is  entitled  to  Judgment  In  his  favor.  People  ex  rel. 
Worth  V.  Kanar  (1913),  80  Misc.  562,  141  N.  Y.  Supp.  641. 

It  is  an  essential  qualification  for  a  village  trustee  that  he  must  be  the  "owner 
of  property  assessed  to  him."  It  Is  not  sufficient  that  It  should  be  assessed  to  a 
corporation  of  which  he  Is  a  director.    Kept,  of  Atty.  Oenl.  (1911)  197. 

Ownership  of  an  undivided  Interest,  In  property  assessed  on  the  last  preceding 
asseasment  rot)  Is  a  compliance  with  this  section.  Rept.  of  Atty.  Genl.  (1911)  221. 
Ownership  of  stock  in  a  local  corporation  Is  Insufficient.  Rept.  of  Atty.  Oenl.  (1911) 
26S. 

A  person  who  Is  assessed  only  for  personal  property  may  hold  the  office  of  presi- 
dent or  trustee  of  a  village.    Rept.  of  Atty.  Oenl.  (1907)  656. 

Ileotlon  to  office  while  holding  other  offloe. — The  provision  of  this  section  that  no 
person  shall  bold  two  village  officee  at  the  same  time,  with  certain  exceptions,  does 
not  relate  to  the  situation  existing  on  the  day  of  election,  and,  hence,  a  village 
trustee  who  was  duly  elected  village  preeldent  Is  entitled  to  the  latter  office  it  he 
resigned  the  former  before  his  term  began.  People  ex  rel.  Miller  v.  Hynderae 
(1910),  140  App.  Dlv.  789,  126  N.  Y.  Supp.  19S,  alfd.  (1911),  201  N.  Y.  624,  94 
N.   B.   1098. 

A  piesldcat  or  tmitee  of  a  village  Is  not  prohibited  by  this  section  from  holding 
the  position  of  health  officer  at  the  same  time,  such  position  not  being  a  village  office. 
Rept.  of  Atty.  Oenl.  (1910)  778. 

Tillage  eolleotor  may  also  act  as  town  constable  and  village  policeman.  Rept. 
of  Atty.  Oenl.  (1896)  123. 

One  holding  office  of  back  tax  collector  cannot  be  appointed  assessor.  Opinion 
of  Atty.  QenL  (1917),  10  State  Dept.  Rep.  603. 

g  43.  List  of  Tilll^(e  offlceia;  mode  of  oliooiing;  i^Kcial  year;  temu  of 
office. — Every  village  shall  have  b,  president,  not  less  than  two  trustCM,  a 
treasurer,  a  clerk  and  a  street  commissioner.  Except  as  herein  provided, 
upon  the  adoption  of  a  proposition  therefor  at  a  special  dection  and  a  vil- 
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lage  of  the  second  claw  may,  upon  the  adoption  of  a  proposition  therefor 
at  an  annual  or  special  election,  determine  that  no  collector  shall  thereafter 
be  elected  therein.  A  village  of  the  first  or  second  class  may  also  have  a 
deputy  clerk,  and  any  villag:e  may  have  a  villa^  enipneer. 

There  shall  be  a  board  of  health  in  each  village,  consisting  of  the  board 
of  trustees  of  snch  village.  The  president,  trustees,  treasurer,  collector, 
p<diee  justice  and  assessors  shall  be  elective  ofiRcers,  except  that  in  a  vil- 
lage of  the  first  or  second  class  the  treasurer  may  be  appointed,  upon  the 
adoption  of  a  proposition  therefor  at  a  village  election.  All  other  village 
officers  shall  be  appointed  by  the  board  of  trustees,  except  as  otherwise 
provided  herein. 

In  all  villages  the  offices  of  clerk  and  street  commissioner  may  be  elective, 
upon  the  adoption  of  a  proposition  therefor  at  a  village  election,  and  after 
the  adoption  of  such  a  proposition,  a  proposition  may  be  submitted  for  the 
appointment  of  such  officers,  at  any  subsequent  village  election.  After  a 
proposition  has  been  adopted  changing  the  method  of  filling  such  offices, 
another  proposition  changing  such  method  shall  not  be  submitted  until 
after  a  period  of  two  years  from  the  adoption  of  such  prior  proposition. 

An  "official  year"  begins  at  noon  on  the  first  Monday  after  the  third 
Tuesday  of  March,  and  ends  at  noon  on  the  same  Monday  in  the  nest  cal- 
endar year.  The  term  of  office  of  the  president,  treasurer,  collector,  clerk, 
street  commissioner  and  inspectors  of  election  shall  be  one  official  year ;  of 
each  trustee  elected  for  a  full  term,  two  official  years,  and  of  a  police 
justice,  fottr  calendar  years.  The  term  of  each  village  officer,  except 
police  justice,  begins  at  noon  on  the  first  Monday  after  the  annual  elec- 
tion. A  full  term  of  the  police  justice  b^ins  on  the  first  day  of  January 
succeeding  the  annual  election  at  which  he  was  elected.  After  the  first 
every  village  shall  also  have  a  collector,  but  a  village  of  the  first  class  may, 
election  in  a  village  subject  to  the  provisions  of  this  chapter  one-half  of 
the  trustees  shall  be  elected  each  year  for  a  full  term.  (Amended  by  L. 
1915,  eh.  323.) 

Sonree.— Former  Village  L.  (L.>  18B7,  ch.  414)  |  43,  aa  amended  by  L.  1901,  ch. 
1S5;  originally  reTlsed  from  L.  1870,  ch.  291,  tit.  2,  |  1;  |  3,  ae  amended  hy  L. 
1892.  ch.  593;  |  5.  as  amended  hy  U  lg»6,  ch.  622;  U  1S75,  ch.  181,  |  11;  L.  1SS9, 
cb.  375,  I  2,  as  amended  by  L.  1S91,  ch.  396. 

Keferenaei. — Intrusion  Into  public  offlce.  Penal  Law,  |  183G.  Corrupt  bargains 
far  appointment.  Id.  ||  1832-1834.  Refusal  to  surrender  to  ancceasor.  Id.  |  1836. 
Delivery  of  books  and  papei-s,  how  enforced,  Public  Offlcera  Law,  |  SO.  Holding 
over  antil  BUCcesBor  has  qnallfled,  Puhllc  Offlcers  Law,  |  5.  Clerk  to  notify.  Vil- 
lage Law,  I  69. 

Referenen. — Special  election,  |  66,  post.    Separate  batlot-bozes,  {  62,  post. 

The  issuance  of  a  formal  oommliilon  to  an  appointive  ofBce  is  nnnecessary, 
Cotanch  *.  Grover  (ISSO),  67  Hnn  272,  10  N.  Y.  Supp.  754.  The  prior  dccldon. 
People  ez  rel.  Wright  t.  WlUard  (18S7),  44  Hun  G80,  appeal  dls.  (1888),  110  N.  Y. 
662,  18  N.  E.  363,  was  based  on  a  prorlslon  of  the  Revised  Statutes,  repealed  bj' 
Public  Oncera  Law.    Section  8  of  that  chapter  only  applies  to  state  ofBcera. 

Title  to  office. — The  question  whether  a  person  elected  Is  disqualified  cannot  be 
determined  In  a  taxpayer'a  action.  Fahy  v.  Johnstone  (18ST),  21  App.  DIt.  164, 
47  N.  T.  Supp.  402. 
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Kemfeer  of  ttOArd  of  hnltli  la  a  Tillage  officer.  Ma.tter  of  Board  of  Health  (1899), 
43  App.  DlT.  236.  60  N.  Y.  Supp.  £7. 

Local  boards  of  health,  increase  and  decrease  of  membership.  Rept.  of  Attr- 
Qenl.    (1906)    429. 

Appointment  of  the  board  of  health  by  the  truateea  flzee  the  number  of  memben. 
Kept,  of  Att7.  Genl.  (1903)  346. 

Kltrht  of  Tcteian  to  appointment  ai  street  oommlMloner. — ^The  truBteee  of  a  vil- 
lage when  fllling  a  vacancy  In  the  office  of  street  commlesloner,  caused  by  the 
expiration  of  the  term  of  a  prior  Incumbent,  are  not  required  under  the  Clytl 
Service  Law  to  give  an  honorably  dlecfaarsed  soldier  of  the  clrll  war  a  preference. 
■People  ex  rel.  Conlln  v.  Village  of  Dobba  Ferry  (1901),  63  App.  Dtv.  276.  71  N.  Y. 
Supp.  678. 

Office  of  asteiior  cannot  be  voted  tor  and  filled  by  election  unless  It  shall  have 
been  prerionsly  determined.    Kept,  of  Atty.  Oenl.    (1902)   191. 

§  44,  Number  of  trustees. — Villages  in  the  several  classes  shall  elect 
trustees  as  follows: 

1.  In  the  first  class,  not  less  than  two  nor  more  than  eight. 

2.  In  the  second  class,  not  less  than  two  nor  more  than  six. 

3.  In  the  third  or  fourth  class,  two  or  four. 

Each  village  shall  always  have  an  even  number  of  trustees. 

Boiirae.—Former  Village  L.  (L.  1897,  ch.  414)  |  44.  as  amended  by  L.  1901,  cb. 
7;  orlglnaltr  reTlsed  from  L.  1870,  ch.  291,  tit.  2.  t  2.  as  amended  by  L.  1896.  ch. 
164.  Under  former  law  minimum  number  of  trustees  was  three,  maximum,  nine, 
an  additional  trusteee  being  allowed  for  each  400  of  population  over  1,200. 

§  46.  Changing  number  of  tnuteea. — Within  the  limitations  herein 
prescribed,  the  number  of  trustees  may  be  changed  by  adopting  a  propo- 
sition therefor  at  a  special  election.  If  the  number  be  increased,  the 
additional  trustees  shall  be  elected  at  the  next  annual  election.  One- 
half  of  the  additional  trustees  shall  be  elected  for  one  year  and  one-half 
for  two  years.  If  the  number  of  trustees  be  reduced,  such  reduction 
shall  not  take  effect  until  the  expiration  of  the  terms  of  the  trustees  then 
in  office. 

Sonroe. — Former  Tillage  L.  (L.  1S97,  ch.  414)  f  45;  aectlon  was  new  in  tonaer 
Village  Law. 

Referenoes. — Conduct  of  special  election,  |  66.  post.  Ejection  should  be  held  a. 
sufficient  time  before  annual  election,  to  allow  nominations  to  be  filed.  See  Blec- 
Uon  Law,  E  128. 

Vnmber  of  tmiteet  can  only  be  changed  by  special  election.  Kept  of  Attjr.  G^l, 
(1903)   262. 

§  46.  Eleotioii  of  tnuteea  by  wards. — A  village  of  the  first  or  second 
class  may  elect  trustees  by  wards  upon  the  adoption  of  a  proposition 
therefor  at  a  special  election.  If  such  proposition  be  adopted,  the  board 
of  trustees  shall  meet  within  twenty  days  thereafter  and  divide  the 
village  into  wards  of  a  number  equal  to  one-baU  of  the  number  of  trus- 
tees which  the  village  has  a  right  to  elect.  Such  wards  shall  contain 
a  population  as  nearly  equal  as  may  be,  and  be  of  convenient  and  con- 
tiguous territory,  in  as  compact  form  as  practicable.  The  board  of  trus- 
tees shall  make  a  certificate  of  such  division,  which  shall  contun   a 
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description  of  each  ward,  and  shall  file  Uie  same  in  the  office  of  the 
village  clerk,  and  publish  it  in  each  newspaper  published  in  the  villt^^, 
at  least  twenty  days  before  the  next  annual  election.  One  trustee  shall 
thereafter  be  elected  annually  in  each  ward,  for  a  full  term. 

If  after  such  division  into  wards  the  number  of  trustees  in  the  village 
be  changed,  the  board  of  trustees  shall,  in  like  manner,  make  a  new 
division  into  wards. 

Boniee.— Former  Tillage  K  (K  1897,  eta.  414)  t  49,  m  amended  by  L.  I90E,  ch. 
190;  former  section  was  substituted  tor  K  ISTO,  eta.  291,  tit.  3,  |  17,  aa  amended 
ty  L.  1891,  eta.  160. 

Refer«noe>. — Special  election,  |  C6,  poat    Separate  baUot-boiea,  |  53,  post. 

%  47.  Elaotion  of  police  jnttioe. — ^The  office  of  police  justice  is  con- 
tinued in  every  village  in  which  it  is  now  established.  A  village  may 
establisb  the  office  of  police  justice  by  adopting  a  proposition  therefor. 
A  village,  in  which  the  office  of  police  justice  has  been  established,  may 
abolish  such  office  at  an  annual  election,  to  take  effect  upon  the  expira- 
tion of  the  term  of  the  police  justice  then  in  office. 

BooTM. — Former  VIllaKfl  I^  <L.  1897.  ch.  414)  f  50;  originally  revlBsd  Irom  L. 
1870,  ch.  291,  ttt.  3,  |  IT,  as  amended  bj  L.  1891,  ch.  160;  Code  Crlm.  Pro.  i  76. 
Last  sentence  Is  new. 

Eeferenoe. — Police  Jnatlce  In  office  continued,  i  3E1,  poet. 

Jnrl>41otlon  of  Jaitloe  of  peace  conttnnes,  If  office  not  establlahed.  People  v. 
Lovell  (1897),  21  Misc.  670,  4S  N.  Y.  Supp.  879. 

OIIIm. — Tnisteea  cannot  be  compelled  to  fumlsta  police  Justice  witta  office.  People 
ei  rel.  Hoffman  r.  President,  etc.,  of  Nyack  (1897),  18  App.  Dlv.  318.  46  N.  Y.  Supp. 
218. 

§  48.  Election  of  asseison. — The  board  of  trustees  shall  act  as  asses- 
sors of  the  village,  or  may  appoint  of  their  number  a  committee  for  tiiat 
purpose,  unless  separate  assessors  are  appointed  or  elected  as  provided 
by  this  section.  If  twenty-five  electors  qualified  to  vote  upon  a  proposi- 
tion shall  present  a  petition  to  the  board  of  trustees  for  the  election  of 
separate  assessors,  it  shall  submit  to  the  next  annual  election  a  proposi- 
tion therefor,  and  if  such  proposition  be  adopted,  shall  appoint  three 
persons  to  be  assessors  of  sneh  village  for  the  terms  of  one,  two  and 
three  years,  respectively,  and  thereafter  at  each  annual  election  one  asses- 
sor shall  be  elected  for  a  full  term  of  three  years,  unless  said  petition 
ahall  be  for  the  election  of  one  assessor,  and  such  proposition  is  adopted, 
in  which  case,  the  board  of  trustees  shall  appoint  one  pereon  to  be  as- 
sessor of  such  village  until  the  next  annual  election,  at  which  election 
and  each  annual  election  thereafter,  one  assessor  shall  be  elected  for  the 
term  of  one  year.  In  a  village  of  the  first  or  second  class,  which  now 
lias  no  sparate  assessors,  the  board  of  trustees  may,  by  resolution,  direct 
that  three  assessors  be  elected  at  the  next  annual  election,  and  they  shall 
be  elected  accordingly  for  the  terms  of  one,  two  and  three  years,  re- 
spectively. At  each  annual  election  thereafter  one  assessor  shall  be 
elected  for  a  full  term  of  three  years.  A  village  having  separate  assessors, 
when  this  chapter  takes  effect,  either  elective  or  appointive,  may  con- 


9070  VILLAGE  LAW. 

It  49-BI.  Offlcera  and  elections.  L.  1909.  eh.  M. 

tiiiiie  to  elect  or  appoint  assessors  until  sad>  village  shall  decide  hy  a 
proposition  sabmitted  at  an  amittal  election  to  have  the  board  of  trustees, 
or  a  committee  thereof,  act  as  aaaeasora.  If  twenty-five  electors  qoalified 
to  vote  upon  a  proposition  shall  present  a  petition  to  the  board  of 
trustees  to  abolish  separate  assessors,  it  shall  submit  sach  proposition  to 
the  next  annual  election  to  which  it  is  entiUed  to  be  snbmitted  under  this 
chapter,  and  if  adopted  no  assessors  shall  be  elected  or  appointed,  except 
that  such  village  shall  continue  to  elect  or  appoint  aasessora  whose  terms 
of  office  shall  expire  with  the  term  of  the  assessor  then  in  office  having 
the  longest  term  to  serve,  after  which  time  the  trustees,  or  committee 
therefrom,  shall  act  as  assessors. 

BoTiroe.— Former  Village  L.  (U  1897.  ch.  iU)  |  61,  as  amended  ty  L.  I89g,  ch. 
195,  and  L.  1907.  ch.  82;  orlglnall?  reviaed  from  U  1870,  ch.  291,  Ut.  3,  |  13,  ae 
amended  by  L.  1890,  ch.  213.    Last  sentence  added  by  L.  1898,  ch.  196. 

Keferenoe.— AeeeMors  In  office  continued.  |  361.  post. 

§  49.  Election  districts. — A  village,  containing  not  more  than  eight 
hundred  qualified  electors,  shall  constitute  a  single  election  district  for 
village  elections.  If  at  an  annual  election  the  number  of  votes  east  for 
village  officers  shall  exceed  eight  hundred,  the  board  of  trustees  may 
by  resolution,  adopted  at  least  thirty  days  before  the  next  annual  elec- 
tion, divide  such  village  into  election  districts,  containing  not  more  than 
eight  hundred  voters.  Such  resolution  shall  specify  the  boundaries  of 
each  district,  but  a  ward  shall  not  be  divided  in  the  formation  thereof, 
except  to  make  two  or  more  election  districts  wholly  within  Buch  ward. 
Such  resolution  shall  be  published  and  posted  with  a  notice  of  such 
election. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  |  62;  section  waa  new  In  lonner 
Tillage  Law. 

g  SO.  Offlcen  to  be  elected  at  annual  election. — Elective  offices  shall 
be  filled  at  the  annual  election  next  preceding  the  expiration  of  the  terma 
thereof.  If  a  vacancy  in  an  elective  office  occurs  more  than  ten  days 
prior  to  an  annual  election,  at  which  a  successor  for  a  full  term  is  not 
to  be  chosen,  it  shall  be  filled  at  such  election  for  the  remainder  of  the 
unexpired  term. 

Sonioe. — Former  Tillage  L.  (L.  1897,  ch.  414)  |  63;  originally  revised  from  L. 
1870.  ch.  291.  tit.  2,  S  3,  as  amended  br  L.  1892,  ch.  G93.    Second  sentence  la  new. 

J^eferences. — Notice  of  election,  |  62,  post.  Filing  of  nominations.  Election  Iaw, 
{  128. 

§  SI.  Inipeoton  of  election. — ^If  a  village  constitutes  but  one  election 
district  and  a  proposition  for  the  registration  of  voters  has  not  been 
adopted  pursuant  to  section  fifty-one-a  of  this  chapter,  the  trustees,  presi- 
dent and  clerk  of  the  village,  after  the  first  election  of  village  officers,  or 
such  of  them  as  are  in  office  when  an  election  takes  place,  shall  be  in- 
spectors of  election  for  the  village,  and  one  or  more  of  them  shall  preside 
at  all  elections.    If  neither  a  trustee,  the  president  nor  t^e  elerk  shall 
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be  present,  the  electors  may  appoint  a  chairman  to  preside,  who  shall 
have  all  the  powers  of  an  inspector.  If  a  villas  is  divided  into  election 
districts  and  a  proposition  for  the  registration  of  voters  has  not  been  adopted 
parsnant  to  section  fifty-one-a  of  this  chapter,  the  board  of  trustees  shall, 
annnally,  at  least  thirty  days  before  the  annual  election,  appoint  two 
inspectors  of  election  for  each  district  to  preside  at  all  village  elections 
therein,  until  their  snccessors  are  appointed.  Such  inspectors  shall  not 
both  be  chosen  from  the  same  political  part^.  The  board  may  also  ap- 
point for  each  district  a  poll  clerk  and  a  ballot  clerk.  If  a  proposition 
for  the  registration  of  voters  has  been  adopted  in  any  village  pursuant 
to  section  fifty-one-a  of  this  chapter,  the  president  of  tbe  village  shall, 
annually,  at  least  twenty  days  before  the  annual  election,  appoint  four 
inspectors  of  election  for  such  village,  or  if  the  village  constitutes  more 
than  one  election  district,  four  inspectors  of  election  for  each  election 
district,  to  preside  at  all  village  elections  until  their  successors  are  ap- 
pointed. Such  appointments  shall  be  made  from  lists  prepared,  certified 
and  filed  with  the  village  clerk  by  the  two  political  parties  entitled  under 
the  election  law  to  representation  on  a  board  of  election  officers,  if  any 
such  lists  shall  have  been  filed  as  hereinafter  provided.  The  village  com- 
mittee of  the  party  casting  the  highest  number  of  votes  and  the  village 
committee  of  the  party  casting  the  next  highest  number  of  votes  at  the 
last  preceding  general  election  may  each  prepare  a  list  containing  the 
names  of  at  least  two  persons  qualified  to  serve  as  inspectors  of  election, 
for  each  election  district  in  such  village,  which  list  shall  be  certified  by  the 
chairman  of  such  committee,  and  filed  with  the  village  clerk.  From  each 
of  the  two  lists  so  filed,  if  filed  the  president  of  the  village  shall  appoint 
two  persons  who  poBsess  the  qualifications  prescribed  by  law  for  election 
officers.  If  in  any  village  more  than  one  such  list  be  submitted  on  be-  ' 
half  or  in  the  name  of  the  same  political  party,  only  that  list  can  be 
accepted  which  is  certified  by  the  proper  ofBcer  or  officers  of  the  faction 
of  such  party  which  was  recognized  as  regular  by  the  last  preceding  state 
convention  of  such  party;  or  if  no  such  convention  was  held  during  the 
year,  by  the  proper  officer  or  offioers  of  the  faction  of  such  party,  which 
at  the  time  of  the  filing  of  such  list  is  rec(^nized  as  regular  by  the  state 
committee  of  such  party.  From  the  additional  names,  if  any,  contained 
on  the  list  so  filed,  of  persons  qualified  to  serve  as  such,  the  president  of 
the  village  shall  appoint  inspectors  of  election  in  case  of  resignation, 
declination  or  other  incapacity  of  persons  appointed  to  such  office.  If 
such  lists  contain  no  additional  names  of  such  persons,  the  president  of 
the  village  shall  fill  vacancies  by  appointing  persons  known,  or  proved 
to  his  satisfaction,  to  be  members  of  the  same  political  party  in  which  such 
vacancy  occurred.     {Amended  by  h.  1910,  cA.  423.) 

Sonroe. — Former  Ylllage  L.  (L.  1S97,  cb.  414)  {  G4,  u  amended  by  L.  1903,  ch. 
313.  and  L.  1B04,  ch.  100;  originally  revised  from  L.  1870,  ch.  391,  tit.  2,  \  1$. 
Tbe  provisions  tor  toBpectcn,  where  vUlase  is  divided,  poll  and  ballot  clerks  are 
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Coniolldaton'  note. — Word  "neither"  Inserted  and  "not"  omitted  bo  aa  to  make 
meaning  clearer  to  bIiow  tbat  a  chairman  Is  to  be  selected  only  In  case  all  the 
offlcers  named  are  absent. 

g  51-a.  Se^trataon  of  voten. — A  village  may  adopt,  at  an  annual  or 
special  election  in  the  manner  provided  in  this  chapter  for  the  submis- 
tion  of  propoHttions,  a  proposition  for  the  registration  of  voters  at  elections 
in  such  village  as  provided  by  this  section,  and  thereafter  the  provisions 
of  section  one  hundred  and  sixty-one  of  the  election  law  that  no  registration 
shall  be  required  for  village  elections  shall  not  apply  to  such  village.  If 
such  proposition  be  adopted  the  inspectors  of  election  of  each  election  dis- 
trict of  such  villaee  shall  meet  on  the  tenth  day  preceding  each  election 
in  such  village  at  the  place  in  such  election  district  where  the  election  is 
to  be  held,  and  at  such  hours  as  the  board  of  trustees  or  such  members 
thereof  as  are  in  ofSce.  shall  be  resolution  adopted  at  least  twenty  days 
before  every  r^istration  day  designate,  which  shall  include  at  least  four 
consecutive  hours  between  sunrise  and  eight  o'clock  in  the  evening,  for  the 
purpose  of  preparing  a  register  for  such  election,  which  shall,  so  far  as 
practicable,  be  in  the  same  form  as  the  roister  of  voters  in  such  election 
district  for  the  last  preceding  general  election.  The  town  clerk  of  the 
town  shall,  upon  application,  deliver  to  such  inspectors  the  raster  of  the 
last  preceding  general  election  in  any  election  district  in  which  such  elec- 
tion district  is  wholly  or  partly  situated.  Such  inspectors  shall,  for  the 
annual  village  election,  prepare  a  register  for  their  election  district  by  copy- 
ing from  the  town  register  the  names  of  all  persons  qualified  to  vote  at 
such  election  in  such  district  which  appear  upon  the  register  of  voters  for 
the  last  preceding  general  election  in  such  election  district,  except  the 
names  of  such  voters  as  are  proven  to  the  satisfaction  of  such  inspectors  to 
have  ceased  to  be  voters  in  such  district  ^nce  their  names  were  placed 
upon  such  register,  and  shall  add  to  aucb  register  the  names  of  all  per- 
sons known  or  proven  to  the  satisfaction  of  such  inspectors  to  be  then 
or  thereafter  entitled  to  vote  at  the  election  for  which  such  registration  is 
made.  Such  inspectors  shall  in  like  manner  prepare  a  register  for  each 
special  election  in  such  village,  except  that  the  register  for  the  annual  elec- 
tion in  such  village  shall  be  used  by  them  as  the  basis  therefor.  All  the 
provisions  of  the  election  law  in  relation  to  the  registration  of  voters  shall, 
BO  far  as  practicable,  apply  to  the  registration  provided  for  by  this  section. 
The  village  clerk  shall  furnish  the  necessary  blank  books  and  blanks  at 
the  expense  of  such  village.  Elections  in  such  village  shall  be  conducted  in 
the  manner  provided  by  this  chapter  and  the  election  law,  except  that  no 
person  shall  be  entitled  to  vote  thereat  whose  name  does  not  appear  upon 
the  register  of  the  election  district  in  which  he  claims  to  be  entitled  to 
vote.     {Added  by  L.  1910,  ch.  423  and  amended  by  L.  1911,  ch,  427.) 

Keferenoes. — Registration  not  required  lor  village  elections  except  by  express  pro- 
vision of  law,  Constitution,  Art.  II,  |  4.  Registration  of  electors  lor  general 
electons,  BlecUon  Law,  ff  lEO-184. 
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Women  otherwise  entitled  to  vote  on  proposItionB  at  special  rlllafe  elaotl<Mu  are 
not  required  to  register.    Kept,  of  Atty.  Oenl,  (1912)  134. 

§  52.  Annual  eleotionij — An  annual  election  shall  be  held  in  eadi 
village  on  the  third  Tuesday  in  March,  unless  a  town  meeting  of  a  town 
in  which  any  part  of  the  village  is  situated,  or  a  general  election,  shall 
be  held  on  such  day,  in  which  case  the  annual  election  shall  be  held  upon 
the  next  day  thereafter.  All  other  village  elections  are  special  elections. 
A  village  of  the  second,  third  or  fourth  class  may  by  the  adoption  at  an 
annual  or  special  election  of  a  proposition  therefor,  hold  its  annual  elec- 
tion on  the  third  Tuesday  in  June,  unless  a  town  meeting  of  a  town 
in  which  any  part  of  the  village  is  situated,  or  a  general  election,,  shall 
be  held  on  such  day,  in  which  case  the  annual  election  shall  be  held  upon 
the  next  day  thereafter.  A  special  election  for  the  adoption  of  such 
a  proposition  may  be  held  at  any  time.  The  official  year  in  such  village 
shall  begin  at  noon  on  the  first  Monday  after  the  said  election.  All  vil- 
lages which  have  heretofore  by  resolution  duly  adopted  designated  any 
other  Tuesday  in  June  for  their  annual  election  shall  hereafter  hold 
such  annual  election  on  the  third  Tuesday  of  June  except  as  above 
stated.  The  board  of  trustees  or  such  members  thereof  as  are  in  ofBee 
shall  by  resolution,  adopted  at  least  ten  days  before  every  village  election, 
designate  the  hours  of  opening  and  closing  the  polls  thereof,  which  shall 
include  at  least  four  consecutive  hours  between  sunrise  and  eight  o'clock 
in  the  evening.  The  resolution  shall  also  designate  the  place  of  holding 
the  election,  or  if  there  is  more  than  one  election  district  in  the  village, 
the  place  of  holding  the  election  in  each  district  The  board  or  such 
members  thereof  as  are  in  office  also  shall,  at  least  ten  days  before  the 
election,  cause  notice  thereof  to  be  published  at  least  once  in  the  official 
paper,  if  such  paper  is  published  in  the  village,  and  a  printed  copy 
thereof  conspicuously  posted  in  at  least  six  public  places  in  the  village, 
specifying  the  time  and  place  or  places,  of  holding  the  election,  the 
hours  of  opening  and  closing  the  polls  thereof,  the  offices,  if  any,  and 
the  term  to  be  filled,  and  setting  forth  in  full  all  propositions  to  be  voted 
upon.  If  the  board  or  such  members  thereof  as  are  in  office  neglects  to 
appoint  the  place  or  places  for  the  annual  election,  the  election  shall  be 
held  at  the  place  or  places  of  the  last  preceding  annual  election,  and  if 
it  neglects  to  appoint  the  hours  of  opening  and  closing  the  polls  thereof, 
such  hours  shall  be  the  same  as  at  the  last  preceding  annual  election. 
An  annual  election  of  the  village  officers  shall  not  be  invalid  because  of  a 
failure  to  give  such  notice.  A  vote  upon  a  proposition  shall  be  void  unless 
due  notice  of  the  election  has  been  given.  If  a  village,  constituting  a 
single  election  district,  is  divided  into  wards  and  elects  trustees  by  wards, 
separate  ballot  boxes  shall  be  provided  for  each  ward,  and  the  ballots 
of  the  electors  residing  therein  shall  be  deposited  in  the  ballot  box 
designated  for  such  ward.     (Amended  hy  L.  1909,  ch  472.) 

SoTiroe.— Former  Village  L.  (L.  18BT,  ch.  414)  |  65,  as  amended  hy  U  1S94,  cbs. 
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100  and  231;  L.  1905.  ch.  290,  and  L>.  1908,  ch.  100;  origlnaUT  rerlMd  trma.  L. 
1870,  ch.  291,  tit.  2,  I  16,  as  amended  hj  L.  1888,  ch.  17S,  Ut.  8,  |  S6. 

Komittatloni  of  offlcen,  Election  Law,  ||  120-126.  When  filed.  Id.  |  1S8.  Huat 
be  posted,  Id.  I  132.    Declination,  Id.  I  133. 

Offlotal  balloti.— ElecUon  Law,  ||  318,  319. 

Ballot  maohlnet,  use  of,  BlecUon  Law,  If  390-421. 

Electtoa  expesiei,  statement  to  be  filed,  Penal  I^w,  |  776. 

ZnformsllUet,  legallEatlon  by  the  board  of  superrlsorB,  Countr  Law,  I  IE. 

Special  elMtloii,  when  not  held  on  date  fixed,  f  5G,  poet. 

Special  law*. — Section  applies  to  Tillages  Incorporated  nnder  L.  1870,  ch.  290, 
but  bavlng  a  special  act  fixing  date  ot  annual  election.  People  ex  rel.  Canning  t. 
Shaw   (1898),  25  App.  Dlv.  147,  49  N.  Y.  Snpp.  127. 

PaUnre  of  Tillage  tmtteei  to  post  the  ilx  notices  of  an  eleetlon  at  least  ten  days 
prior  thereto,  renders  the  election  void,  although  the  notice  was  pnbllahed  and  also 
posted  four  days  prior  to  the  elecUon.  Opinion  of  Atty.  O^il.  (1916),  8  State  Dept. 
Rep.  516. 

TJaoffldal  ballots  cannot  be  laaned  or  counted  br  Inspectora.  If  th^  do  so  ntan- 
damns  will  Itxae  to  compel  them  to  raconTene,  retam  the  unt^clal  ballots,  correct 
the  statement  of  the  results  of  the  canrasa  and  make  a  proper  certificate  of  the 
result  People  ex  rel.  March  v.  Beam  (1907).  117  App.  DIt.  374,  103  N.  Y.  Snpp. 
818,  rood.  (1907),  188  N.  Y.  266,  80  N.  B.  921. 

Opening  and  closing  of  tlie  polli  at  a  village  election  Is  goTemed  by  this  section. 
Rept.  ot  Atty.  Oenl.  (1896)  93. 

§  63.  CanTan  of  annual  election. — The  inspectors  of  election  of  each 
election  district  shall,  immediately  upon  the  closing  of  the  polls  of  each  ' 
annual  election,  proceed  to  canvass  the  votes  cast  thereat,  and  shall  com- 
plete such  canvass  without  adjonrnment.  They  shall,  before  nine  o'clock 
in  the  forenoon  of  the  following  day,  file  with  the  village  clerk  their 
certificate  setting  forth  the  holding  of  the  election,  the  total  number  of 
votes  cast  for  each  office,  the  number  of  votes  cast  for  each  person  for  such 
office,  the  total  number  of  votes  csst  upon  each  proposition  voted  upon, 
and  the  number  cast  for  and  against  it.  If  the  village  contains  more  than 
one  election  district,  the  board  of  trustees  of  such  village  shall  meet  at 
its  usual  place  of  meeting,  at  nine  o'clock  in  the  forenoon  of  the  next 
day  after  the  election.  The  village  clerk  shall  produce  at  such  meeting 
the  returns  of  the  inspectors  of  election,  and  the  board  of  trustees  shall 
canvass  such  returns,  and  file  in  the  office  of  the  village  clerk  a  certificate 
declaring  the  result.  The  person  eligible  and  receiving  the  highest  num- 
ber of  votes  for  an  office  shall  be  elected  thereto.  If  two  or  more  persons 
receive  an  equal  and  the  greatest  number  of  votes  for  the  same  oflSce, 
the  board  of  trustees  shall  determine  by  lot  which  of  them  shsll  be  deemed 
elected. 

Bovrce.~Former  Village  L.  (L.  1897,  ch.  414)  |  56;  originally  revised  from  L. 
1870,  ch.  291,  tit.  1,  f  20;  tit.  2,  |  17;  tit.  8,  |  3.    Canvass  by  board  of  truateea  la 

Keferenoe. — ^The  provision  in  relation  to  a  tie  seems  to  be  of  doubtful  conatitn- 
tlonallty.    Const.,  art.  10,  |  2. 
ConstitntlonaUty.— Provision  tor  tbe  selection  ot  a  village  ofllcer  by  the  board  ot 
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trnateea  by  lot  In  case  of  tie  vote  does  not  violate  aectlon  2  of  artlcla  X  of  the 
State  ConetltuUon.    Matter  of  Frame  (1910),  69  Misc.  E6S,  127  N.  T.  Supp.  752. 

AppUoatJon. — Tbo  proTlslon  of  this  section  that  "Tba  peraoa  eligible  and  racely- 
Ing  the  blgbeet  number  of  votes  for  an  office  eball  be  elected  thereto"  relates  to 
persons  who  hare  the  capacity  to  ba  chosen.  People  ex  rel.  Miller  v.  Mynderse 
<1910),  140  App.  DlT.  TS9,  123  N.  T.  Sopp.  623,  affd.  (1911),  201  N.  Y.  624,  94  N.  B. 

loss. 

Choloe  by  let  In  case  of  tie  vote,  see  Matter  of  Frame  (1910),  69  Misc.  668,  127 
N.  Y.  Snpp.  762. 

g  64.  Fulnn  to  deiignatc  tenni. — Ho  election  of  village  ofBcera,  here- 
tofore or  hereafter  held  in  any  village,  shall  be  invalid  on  aecovint  of  the 
failure  of  the  electors  to  designate  in  their  ballots  the  respective  tenos 
of  office  of  persona  to  be  elected  thereat,  for  the  same  office,  for  different 
terms;  but  the  persons  so  to  be  elected  to  such  office,  who  are  eligible  and 
receive  the  highest  number  of  votes  shall  be  elected.  The  person  first 
named  on  a  ballot  containing  the  names  of  more  than  one  person  for 
such  an  office,  and  not  designating  their  respective  terms,  shall  be  deemed 
designated  for  the  longest  term,  the  second,  fOr  the  next  longest  term, 
and  eo  on  to  the  end;  and  the  insi>ectoTB  of  election  shall  count  the  bal- 
lots and  certify  the  result  accordingly.  If  the  votes  shall  not  be  so 
eoonted  and  canvassed  the  hoard  of  trustees  shall,  at  least  twenty  days 
before  the  expiration  of  the  shortest  term,  determine  by  lot  which  of 
such  officers  shall  hold  office  for  each  term,  and  thereupon  snch  officers 
shall  be  deemed  to  have  been  elected  accordingly. 

Soaroe. — ^Former  Village  L.  (L.  1S97,  eta.  414)  {  57;  originally  revised  from  L. 
18SI,  ch.  17,  I  1,  and  former  acts  to  same  effect. 

§  fiS.  fecial  eleotiona  of  offlcem.^-'Whenever  the  day  fixed  by  law 
for  an  anBual  election  shall  have  passed,  and  no  election  shall  have  been 
held  thereon,  the  board  of  trustees  shall,  forthwith,  give  notice  of  a 
apeeial  election,  to  be  held  at  the  place  of  the  omitted  annual  election. 
Such  notice  shall  be  given  in  like  manner  as  a  notice  of  an  annual  election, 
and  a  special  election  shall  be  held  in  the  same  manner  as,  and  for  the 
purposes  of,  an  annual  election.  For  the  purpose  of  determining  the 
terms  of  office  of  the  officers  elected  thereat,  the  time  therefrom  to  the 
beginning  of  the  next  official  year  shall  be  deemed  one  year.  Whenever 
vacancies  shall  occur  in  the  board  of  trustees  so  that  a  majority  of  the 
members  thereof  are  not  in  office,  the  members  of  such  board  as  are  in 
o£Bce  shall  forthwith  cause  a  special  election  to  be  held  for  the  purpose 
of  fiUii^  such  vacancies.  Such,  special  election  shall  be  held  in  the 
same  manner  as  an  annual  election,  and  notice  thereof  shall  be  given  by 
the  members  of  such  board  as  are  in  office  in  like  manner  as  for  an  annnal 
election.  If  the  offices  of  all  the  trustees  and  the  president  are  vacant, 
the  clerk  shall  cause  such  special  election  to  be  held  and  shall  give 
notice  thereof  as  above  provided.  If  the  office  of  clerk  is  also  vacant,  a 
special  election  to  fill  such  vacancies  shall  be  held  upon  the  call  of  at 
least  twenty-five  taxpayers  residing  in  such  village,  who  shall  sign  a 


fcyGoogle 


VILLAGE  LAW. 


I  56.  Offlcen  and  electloua.  K 1909.  cfa.  S4. 

notice  therefor  stating  the  time  and  place  where  such  special  election 
shall  be  held,  and  at  least  ten  days  before  such  date  so  named  cause  the 
same  or  copies  thereof  to  be  posted  in  six  or  more  conspicuous  places 
in  such  village  and  to  be  published  in  a  newspaper  published  in  said 
village  if  there  be  one.  The  officers  elected  at  such  special  election  shall 
immediately  enter  upon  the  duties  of  their  offices  and  shall  hold  such 
offices  for  the  unexpired  terms  of  their  predecessors.  A  special  election 
under  this  section  shall  not  be  held  during  the  months  of  February  and 
March. 

Source. — Former  Village  L.  (L.  1697,  ch.  414)  |  68,  an  amended  b;  L.  1904.  di. 
100;  orlglnallr  revlaed  from  L.  1S68,  ch.  462,  li  1,  2. 

Beferenee. — Notice  of  election,  |  G2,  ante, 

Handamiu  of  board  to  call  eucb  election.  Peopts  ez  rel.  Orerton  t.  Village  of 
Whltestone  (1893),  71  Hun  188,  24  N.  Y.  Supp.  532. 

§  66.  Sabmlssion  of  propositions;  special  election. — The  board  of  trustees 
may,  upon  its  own  motion,  and  shall,  upon  the  petition  of  twenty-five 
electors  qualified  to  vote  upon  a  proposition,  cause  to  be  submitted  at  a 
village  election  a  propwition  upon  any  question  which  may  be  lawfully 
decided  thereat.  A  separate  board  of  fire,,  water,  light,  sewer,  cemetery 
or  other  commissioners  may  present  to  the  board  of  trustees  a  petition, 
requesting  the  submission  of  a  specified  proposition,  relating  to  its  de- 
partment, at  a  village  election.  Upon  the  presentation  of  such  petition, 
the  board  of  trustees  shall  cause  the  proposition  to  be  submitted  accord- 
ingly. If  a  petition  under  this  section  be  presented  after  the  annual 
election  and  before  the  first  day  of  January  following,  a  special  election 
shall  be  called,  to  be  held  not  less  than  ten  nor  more  than  twenty  days 
after  the  presentation  of  such  petition.  If  a  petition  be  presented  at  any 
other  time,  and  more  than  ten  days  prior  to  the  annual  election,  the 
proposition  shall  be  submitted  at  such  annual  election.  Except  for  the 
purpose  of  fixing  or  changing  the  number  of  trustees,  or  for  the  purpose 
of  determining  whether  an  officer  shall  be  thereafter  elected  or  appointed, 
or  the  submission  of  a  proposition  to  pay  the  additional  expense  of  a 
state  or  county  highway  through  the  village,  no  special  election  shall  be 
held  in  the  months  of  February  or  March.  The  foregoing  provisions  in 
this  section  contained  in  respect  to  the  time  of  presentation  of  a  petition 
under  this  section  and  prohibiting  a  special  election  in  February  or  March, 
shall  not  apply  to  villages  which  hold  their  annual  election  in  June,  but 
in  such  a  village  the  board  of  trustees  may,  upon  its  own  motion,  submit 
a  proportion  at  a  special  village  election  in  April,  and  if  such  a  petition 
be  presented  after  the  annual  election,  and  before  the  first  day  of  April 
following,  a  special  election  shall  be  called  in  the  manner  hereinbefore 
provided ;  but  if  a  petition  be  presented  at  any  other  time  and  more  than 
ten  days  prior  to  the  annual  election,  the  proposition  shall  be  submitted 
at  such  annual  election.  Except  for  the  purpose  of  fixing  or  changing 
the  number  of  trustees,  or  for  the  purpose  of  determining  whether  an 
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officer  shall  be  thereafter  elected  or  appointed,  or  the  submission  of  a 
proposition  to  pay  the  additional  expense  of  a  state  or  county  highway,  no 
special  election  shall  be  held  in  such  a  village  in  the  month  of  May  or 
June.  Notice  of  a  special  election  for  the  submiBsion  of  a  proposition 
shall  be  given  in  the  same  manner  as  for  an  annual  election.  Such  special 
election  shall  be  held  by  the  same  officers,  and  conducted  and  the  result 
canvassed  in  the  same  manner  as  an  annual  election.  [Amended  by  L. 
1910,  ch.  4.) 

Sovrce.— rormer  Village  L.  (U  1B9T,  ch.  414)  |  E9,  as  amended  br  L.  I90S.  ch. 
57;  section  was  nev  In  former  Village  lAw. 

Reference. — Form  of  ballot,  Election  Lav,  |  33Z. 

A  ipeelal  eleotlon  may  be  held  for  the  pnrpoM  of  making  up  a  defldenoy  In  fnnd> 
caused  by  the  munben  of  the  village  board  creating  an  nnauthorlied  debt  against 
the  village  where  said  village  has  had  the  beneflt  of  such  ezpendltaree  and  where 
the  taxparers  are  Inclined  to  waive  the  holding  of  the  village  board  to  personal 
responsibility.    Kept,  of  Atty.  Oenl.  (1909)  903. 

DetaUi  of  a  plan  adopted  by  two  munlclDalltlee  and  submitted  to  the  electors 
for  their  approval  need  not  be  separately  stated  and  numbered,  provided  that  they 
are  all  germane  to  the  main  question  submitted  foA  facilitate  Its  accomplishinent. 
Head  V.  Turner  (1909),  134  App.  DIv.  691,  119  N.  Y.  Supp.  526,  affg.  (1908),  60  Misc. 
146,  113  N.  Y.  Supp.  127. 

§  56-a.  Defeated  propositions  not  to  be  sobmltted  for  one  year. — Any 
proposition  submitted  in  pursuance  of  section  fifty-six  of  this  chapter 
and  which  has  been  defeated  by  a  vote  of  the  electors  shall  not  again  be 
submitted  to  such  electors  until  after  the  expiration  of  one  year,  or  until 
the  next  annual  village  election.  (Added  by  L.  1917,  cA.  541,  in  effect  May 
17,  1917.) 

§  57.  Totes  upon  propositiona  to  be  by  ballot. — All  votes  upon  a  prop- 
osition submitted  at  a  village  election  shall  be  by  ballot;  and,  unless 
otherwise  provided,  the  provisions  of  the  election  law,  relating  to  ballots, 
apply  to  propositions  submitted  under  this  chapter. 

Sonroe. — Former  Village  U  (L.  1897.  ch.  414)  I  60;  section  was  new  In  former 
Village  Law. 

Kefeienoe. — See  Election  Law,  |  332. 

Manner  of  tabmlttlng  different  propeiitiont. — Kept,  of  Atty.  Qenl.  (1902)  263. 

§  58.  Offioial  undertakings. — The  treasurer,  collector,  police  justice, 
street  commissioner,  and  such  other  officers  as  may  be  required  by  the 
board  of  trustees,  shall,  before  they  enter  upon  the  duties  of  their  re- 
spective offices,  each  execute  to  the  village  and  file  with  the  village  clerk 
an  ofBcial  undertaking  in  such  sum  and  with  sncb  sureties  as  the  board 
of  trustees  shall  direct  and  approve.  The  board  of  trustees  may  at  any 
time  require  any  such  officer  to  file  a  new  official  undertaking  for  such 
sum  and  with  such  sureties  as  the  board  shall  approve. 

Sovtoe. — Former  Village  L.  (L.  1897,  ch.  414)  |  61;  originally  revised  from  L. 
1870,  ch.  291,  tit  2,  I  11;  L.  1876,  cb.  181,  |  3,  as  amended  by  L.  1S94.  ch.  318; 
Code  Crlm.  Pro.  i  76. 

Ketereaeei.^ — Undertaking  equivalent  to  bond,  General  Construction  Law,  |  14. 
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Offlcen  befora  whom  aekRowledgments  mar  be  taken.  Id.  f  11.  Failnra  to  file 
creates  vacancy,  Public  Olllcen  Law,  g  30.  Acting  without  filing,  a  mladem«anor. 
Penal  Law,  |  ISSO.  But  ofRclal  acts  are  valid.  Penal  Law,  |  ISSl;  Public  Offloera 
Law,  I  16.    Offlcial  aQdertahlngB,  generally,  Public  oncers  Law.  ||  11,  12,  13,  15. 

Reiolatiini  of  Tillage  board,  appointing  a  etreet  commissioner  is  sufficient  au- 
thority to  act,  wben  oatb  of  office  1b  taken  and  bond  given  aa  reauired  by  lav. 
Cotaneb  v.  Qrover  {1890),  67  Hun  272,  10  N.  Y.  Sapp.  764. 

Bond  sbonld  run  to  vUlage  in  Iti  corporate  name,  but  the  bond  reciting  the  election 
of  a  named  person  aa  collector  of  the  village  and  binding  the  obligors  to  pay  "to 
the  trustees  or  tbelr  successors"  Is  valid  aa  a  bond  to  the  village.  Village  of 
Warren  v.  Pbllllpe  (ISeO),  30  Barb.  648. 

Preminm  upon  the  official  vndertaklng  of  the  village  eoUector  cannot  be  paid  by 
the  board  of  tmatees.  Kept,  of  Atty.  Oenl.  (1911)  412.  But  see  Public  Officers 
Law,  I  11,  aa  amended  by  L.  191G,  ch.  62S. 

Failure  of  Water  Commliiloner  to  tie  bond  before  any  official  act  was  done,  does 
not  Impair  their  authority  to  take  proceedings  tor  holding  an  election  to  determine 
the  qneetton  of  taxation  for  water  supply.  Until  after  election  there  is  no  cer- 
tainty that  the  system  will  be  created,  and  It  la  Impossible  to  fix  the  penalty  of  the 
bond,  which  depends  upon  the  amount  of  taxes  voted  and  the  cost  of  the  plant 
Village  of  Champlaln  v.  McCrea  (1901),  166  N.  Y.  2M,  59  N.  B.  83,  revg.  (1865), 
33  App.  DIv.  2G9,  63  N.  Y.  Supp.  1096. 

Liability  of  treasurer  for  depoilti;  liability  of  inTetln. — Where  the  treasurer 
of  a  village  who  was  an  employee  of  the  bank  where  the  vUlage  funds  were  on 
deposit,  upon  the  election  of  his  successor  In  office  who  was  also  the  teller  of  the 
same  bank,  directed  the  transfer  of  the  village  funds  to,  and  they  were  thereaftar 
carried  on  the  bank's  books  In  the  name  of,  the  new  treasurer,  but  the  former 
treasurer  gave  no  check  for  the  amount,  the  new  tressurer,  who  with  knowledge 
of  the  facts  acquleBced  In  the  transfer  and  paid  village  orders  drawn  on  tlie 
funds  treating  them  as  checks,  was  liable  to  the  village  for  the  loss  of  the  balance 
standing  to  his  credit  when  the  bank  became  Insolvent,  the  truetees  of  the  village 
having  designated  no  depository  for  the  funds.  Trustees  of  Village  of  Bath  v. 
McBrlde  (1913),  81  Misc.  618,  14Z  N.  Y.  Bupp.  1014. 

Where  the  assistant  cashier  of  tlie  bank,  by  letter,  offered  to  pay  Interest  on 
a  particular  fund  If  left  for  a  period  of  six  months  or  longer,  the  acceptance  of 
such  Interest  did  not  make  the  bank  a  depository  of  tbe  village  funds  nor  relieve 
its  treasurer  from  liability  lor  loss  of  the  funds  upon  failure  of  tbe  bank,  as  such 
Interest  belonged  to  the  village.    Idem. 

Where  tbe  new  treasurer  In  compliance  with  a  resolution  of  the  village  tmsteee 
fixing  his  official  bond  at  $26,000  on  the  same  day  gave  a  bond  for  flO,000  and  an- 
other for  tl6,000,  tbe  fact  that  they  were  approved  on  different  dates  did  not 
affect  the  liability  of  the  sureties  thereon.    Idem. 

That  one  of  the  sureties  on  one  of  said  bonds  was  a  trustee  of  the  village,  liad 
the  active  management  of  said  bank  and  ought  to  have  known  Its  flnsnclal  condi- 
tion, did  not  relieve  tbe  treasurer  or  his  sureties  from  liability  for  loss  of  the 
village  funds  upon  the  bsnk  becoming  Insolvent.     Idem. 

The  treasurer's  bonds  being  Joint  and  several.  It  was  optional  with  the  village 
to  sua  or  refrain  from  suing  such  of  the  parties  as  It  might  be  advised.    Idem. 

LlabllitT  of  inretici, — Where  the  form  of  a  village  treasurer's  bond  differs  from 
that  prescribed  by  statute.  It  Is  measured  by  the  statute  and  not  by  tbe  language  of 
tbe  (dsllgatlon  itself.  Trustees  of  Village  of  Bath  v.  McBrlde  (1913),  81  MIsc: 
618,  142  N.  Y.  Supp.  1014. 

§  59.  iRotioe  to  penon  chosen  to  a  vill^e  offloft. — The  clerk  of  the 
village  shall,  within  three  df^  after  the  election  or  appointment  of  a 
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village  officer,  except  the  first  election  or  appointment  after  the  incorpo- 
ration of  the  village,  notify  each  person  elected  or  appointed  of  his  elec- 
tion or  appointment  and  of  the  date  thereof,  and  that  he  is  required  to 
file  his  oath  of  office  with  sncb  clerk  before  enterii^  upon  the  duties 
thereof,  and,  if  an  official  ondertaking  be  required  of  him,  by  or  in 
pursuance  of  law,  that  he  ia  also  required  to  file  the  same  with  such  clerk, 
and  that  upon  his  failure  so  to  do,  be  wiU  be  deemed  to  have  declined  the 
office.  If  an  undertaking  is  required  of  a  village  ofBcer,  by  or  in  pur- 
suance of  law,  after  enterlt^;  upon  the  duties  of  hia  office,  the  clerk  of 
the  village  shall  thereupon  serve  upon  such  officer,  personally,  a  written 
notice  that  he  is  required  to  file  such  tmdertaking  with  the  clerk,  within 
ten  d^B  after  the  service  of  the  notice,  and  that  upon  his  failure  to  do  so, 
his  office  will  become  vacant. 

Bonrm. — Former  Tillage  L.  (L.  1897,  ch.  414)  |  62;  originally  revlaed  rrom  L. 
1870,  cb.  291,  tit.  2,  ||  S.  7,  12,  as  amended  ti7  L-  1887,  ch.  68;  Ut  3,  |  20,  as  added 
by  L.  1871,  cb.  G8Si  L.  1876,  ch.  181,  {  2,  as  amended  by  L.  1S91,  ch.  74,  j  3,  as 
amended  by  L.  1S94,  cb.  318;  Code  Crlm.  Pro.  I  76;  Const.,  art.  13,  f  1. 

Keferesoet. — Form  of  oatb.  Const.,  art.  13,  |  1.  Before  whom  taken,  Oeneral 
Coiutrnctlon  Law,  ||  10,  11;  Public  Officers  t^w,  |  10.  Failure  to  file.  Id.  U  13, 
30.  Acting  without  taking,  a  misdemeanor.  Penal  Lav,  |  1820.  But  acta  are  valid. 
Id.  i  1S21. 

Kember  of  board  of  health  must  file  oath.  Matter  ot  Board  of  Health  (1S99), 
43  Abp.  DIT.  836,  60  N.  Y.  Supp.  27. 

Form  of  oath  must  comply  with  Constitution.  Hatter  of  GUroy  (1S95),  86  Hun 
424,  32  N.  Y.  Supp.  891. 

SetoetlTe  oath  or  boad  affords  ground  of  forfeiture  ot  office  and  does  not  create 
vacancy.    People  ez  rel.  Brooks  v.  Watts  (1893),  73  Hun  404,  26  N.  Y.  Supp.  2S0. 

§  60.  Beiignatioui  and  removals, — A  village  officer  may  resign  to  the 
board  of  trustees,  and  his  resignation  shall  take  effect  upon  the  delivery 
thereof  to  the  village  clerk,  unless  a  time  be  specified  in  such  resignation 
for  its  taking  effect  thereafter,  in  which  case,  such  resignation  shall  take 
effect  at  the  time  so  specified. 

In  addition  to  the  method  provided  by  the  public  officers  law,  an  officer, 
except  a  president  or  a  tmstee,  appointed  by  the  board  of  trustees  of  the 
village,  may  be  removed  by  the  board  for  misconduct,  on  notice  to  such 
officer  and  an  opportunity  given  him  to  make  his  defense. 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  63;  originally  revised  from  L. 
1870,  ch.  291,  tit.  2,  I  14;  tit.  8.  |  28. 

Ketereneet. — Removal  of  village  officer  by  supreme  court.  Public  Offlcera  Law, 
I  36.    Resignations  of  public  offlcera  generally,  Id.  1  31. 

§  61.  FilUng  of  vacanoiei. — Vacancies  occurring  otherwise  than  by 
expiration  of  term  in  a  village  office,  other  than  that  of  health  officer, 
shall  be  filled  by  the  board  of  trustees,  if  the  office  be  elective,  until  the 
end  of  the  current  official  year,  but  if  the  office  be  appointive,  for  the  bal- 
ance of  the  unexpired  term.  If  a  vacancy  in  an  elective  office  occurs 
within  less  than  ten  days  prior  to  an  annual  election,  and  such  office  is 
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(I  62, 63.  Officers  and  elections.  L.  1909,  cb.  64. 

not  to  be  filled  at  such  election,  the  appointment  shall  be  for  a  term  which 
will  expire  at  the  end  of  the  next  official  year. 

gonroe.— Former  Vlltage  L.  (L.  1897,  ch.  414)  I  64;  originally  revised  from  L.. 
IS70,  cb,  291,  tit  2,  i  10;  tit  3,  |  IS,  aa  added  by  L.  1S71,  ch.  6SS;  L.  1B7I,  ch. 
696.  i  1;  L.  1875,  cb.  181,  |  2,  aa  amended  by  L.  1891.  cb.  74;  L.  1889.  cb.  375.  I  2, 
as  amended  by  L.  1891,  eta.  306. 

Keterenoei. — What  creates  vacancy,  Public  Officers  Law,  ||  13,  30.  37.  Terms  of 
officers  appointed  to  fill  vacancies,  generally,  Id.  9  38. 

TiUlng  vacancy. — ^A  vacancy  In  the  office  of  vllb^n  trnateea,  occurring  exactly 
ten  days  before  an  election,  should  be  QUed  by  the  board  of  trustees  and  not  br 
the  Governor.    Opinion  of  Atty.  Genl.  (1S13)  178. 

Dlstlnotitiii  between  vacancle*  ipio  faoto  and  forfeiture*  requiring  a  direct  pro- 
ceeding for  the  purpose.  See  People  ex  rel.  Brooks  v.  Watts  (1893).  73  Hun  404,  26 
N.  Y.  Supp.  380. 

Holdover,  office  held  by,  deemed  vacant.  In  case  town  officer  holding  over  by 
resaon  of  a  failure  to  elect  bis  successor,  a  person  to  fill  tbe  office  Is  to  be  elected 
at  the  next  town  meeting.  People  v.  Randall  (1896),  12  Hlec.  619.  34  N.  Y.  Supp. 
460,  Bftd.  (1896),  91  Hnn  266,  36  N.  Y.  Supp.  202,  affd.  (1897),  161  N.  Y.  497,  46 
N.  B.  841. 

Failure  to  elect  incacHor  of  a  health  officer  of  a  village  does  not  create  a  vacancr 
In  the  office,  and  a  county  Judge  has  no  right  to  fill  It  People  ex  rel.  Gray  v. 
Scott  (1900).  31  Hlsc.  131,  64  N.  Y.  Supp.  970,  affd.  (1901),  57  App.  DIv.  630,  68 
N.  Y.  Supp.  1J46. 

FlUlng  vacanoy  where  office  of  pelloe  Jnttloe  abolished,  was  Justified  whera  the 
incumbent  resigned  bis  office  before  his  time  expired  and  where  the  vUIage  bad 
previously  determined  that  such  oSlce  should  be  aboUsbed  only  after  tbe  expiration 
of  the  term  of  such  present  Incumbent.  People  ex  rel.  Hoban  v.  Bates  (1913),  81 
Misc.  12,  142  N.  Y,  Supp.  893. 

A  police  Juitloe  elected  to  fill  a  vacancy  holds  office  only  for  the  remainder  of 
tbe  unexpired  term.    Rept.  of  Atty.  Qenl.  (1907)  663. 

g  62.  BefDSftI  of  officer  to  aurrender  hu  office. — If  a  person  who  has 
been  an  officer  of  a  village  refuses  or  neglects  to  deliver  to  his  successor 
in  office,  within  ten  days  after  notification  and  request,  all  the  moneys, 
hooks,  papers,  records,  property  and  effects  of  every  description,  which 
have  come  into  his  possession  or  under  his  control  by  virtue  of  his  office, 
and  belonging  to  the  village  or  appertaining  to  the  office,  he  shall  forfeit 
and  pay  to  the  village  the  sum  of  twenty-five  dollars  for  each  and  every 
day  he  shall  so  neglect  or  refuse,  and  also  all  damages,  costs  and  expenses 
caused  by  such  n^lect  or  refusal. 

Sonroe. — Former  Village  L.  (L.  1897.  cb.  414)  I  66;  originally  revised  from  U 
1870,  cb.  291.  tit.  8,  i  16.  without  change  of  substance. 

Eeferenoei. — Refueal  to  surrender  to  successor,  a  misdemeanor.  Penal  Law,  | 
1836,    Compelling  delivery  of  books,  etc..  Public  Officers  Law,  |  80. 

Action  in  native  of  quo  warranto  lies  to  test  right  to  office.  People  ex  rel.  Wright 
T.  Willard  (1887),  44  Hun  580.  appeal  dto.  (1888).  HO  N.  Y.  862,  18  N.  E.  363. 

§  63.  Separate  boards  of  commiuioiien. — A  village  which  has  no  sep- 
arate board  of  fire,  water,  light,  sewer,  park  or  cemetery  commissioners, 
by  adopting  a  proposition  therefor  at  an  annual  election,  may  establish 
such  a  board,  or  may  establish  a  municipal  board,  with  the  powers,  duties 


d  by  Google 


VILLAGE  LAW. 


L.  1909,  cb.  64.  OlScera  and  electloiiB.  |  64. 

and  responsibilitiea  of  two  or  more  of  such  separate  boards.  In  a  village 
of  the  first  class  a  board  of  commiBsioners  or  a  munieipal  board  may 
be  composed  of  three  or  five  members  as  shall  be  determined  by  the 
proposition.  If  such  proposition  be  adopted,  the  board  of  trustees  at  its 
next  annnal  meeting  shall  appoint  such  commissioners,  for  the  terms  of  one, 
two  and  three  years,  respectively,  or  in  a  village  which  determines  to  have 
five  commissioners,  for  the  terms  of  one,  two,  three,  four  and  five  years, 
respectively;  and  at  each  annual  meeting  thereafter  the  board  of  trustees 
shall  appoint  one  commissioner  for  the  full  term  of  three  or  five  years,  as 
the  ease  may  be.  A  village  of  the  first  class,  by  the  adoption  of  a  proposi- 
tion therefor,  at  an  annual  election,  may  establish  a  separate  board  of  po- 
lice commissioners,  composed  of  three  members.  If  the  proposition  to 
establish  such  board  be  adopted,  the  board  of  trustees,  at  ite  next  annual 
meeting,  shall  appoint  such  commissioners  for  the  terms  of  one,  two  and 
three  years  respectively;  and  at  each  annual  meeting  thereafter  the  board 
of  trustees  shall  appoint  one  commissioner  for  the  full  term  of  three  years. 
Said  board  of  police  commissioners  shall  have  all  the  powers,  be  subject 
to  all  .the  liabilities  and  perform  all  the  duties  of  the  president  and  board 
of  trustees  so  far  as  the  same  relate  to  the  police  or  police  department. 
{Amended  by  L,  1909,  ch.  469  and  L.  1913,  ch.  53.) 

Source. — Former  Village  L.  (L.  1897,  eh.  414)  g  66:  ortglnally  reTieed  from  L. 
1871,  ch.  69G,  i  1;  L.  1875,  ch.  181,  f  I;  I>.  1889,  ch.  375,  |  2,  aa  amended  by 
L.  1891,  ch.  306;  L.  ISK  ch.  680,  i  1. 

Kefereneei. — Continuance  of  eslstlng  boarde,  §  65,  poet.  Powers  of  board  of 
tniBtees,  where  separate  or  municipal  board  does  not  exist,  |  89,  subd.  19,  poet. 
SniglblUty  of  commlBelonera,  {  42,  ante. 

§  64.  Uuniolpal  hoardi;  oouaolidation. — Upon  the  adoption  of  a  propo- 
sition therefor  a  village  may  establish  a  municipal  board,  consisting  of 
three  or  five  members,  possessing  all  the  powers  and  subject  to  all  the 
responsibilities  of  two  or  more  of  the  boards  named  in  this  article.  The 
members  of  such  municipal  board  shall  be  appointed  by  the  board  of 
trustees  for  the  terms  of  one,  two  and  three  years,  respectively,  if  the 
board  consists  of  three  members;  and  for  the  terms  of  one,  two,  three, 
four  and  five  years,  respectively,  if  the  board  consists  of  five  members. 
Upon  the  filing  of  the  certificate  of  the  adoption  of  such  proposition, 
all  the  powers,  duties  and  responsibilities  of  snch  separate  boards  are 
transferred  to  the  municipal  board,  and  all  property,  records,  books  and 
papers  in  the  possession  of  such  separate  boards  shall,  within  fifteen  days 
after  such  consolidation,  be  delivered  to  the  municipal  board.  If  the 
village  has  only  one  of  the  boards  provided  in  this  article,  the  powers 
and  responsibilities  of  one  or  more  other  boards,  named  therein,  may 
be  conferred  upon  such  existing  board  by  the  adoption  of  a  proposition 
therefor  at  an  annual  election,  and  thereupon  such  existing  board  shall 
possess  all  the  powers  and  responsibilities  of  such  other  board  or  commis- 
aion  consolidated  with  it,  and  shall  thereafter  be  known  as  the  municipal 
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board  of  the  village.  If,  on  Marcli  fifteenth,  nineteen  hondred  and  five,  a 
Tillage  had  a  mumcipal  board  consiBting  of  three  members,  a  proposition 
for  establishing  therein  a  monicipol  board  to  consist  of  five  members  may 
be  adopted,  and  thereupon  the  board  of  trustees  flball  appoint  the  two 
additional  members  of  such  board  for  such  terms  t^at  the  term  of  one 
member  of  such  board  will  expire  each  year. 

SonrM. — Former  Village  U  (L.  1897,  ob.  44)  |  47,  as  amended  by  Ij.  1^06,  ch.  66. 

Withdrawal  of  ■urplni  fundi  for  iBveitment. — A  municipal  commtsalon  appointed 
nuder  tlila  section  has  no  authority  to  withdraw  anrplua  funds  from  the  village 
treasury  for  deposit  or  Inveetmetit  In  Interest  bearing  accoants.  Opinion  of  State 
Comptroller  (1616),  6  State  Dept.  Rap.  GOl. 

§  66.  Continnance  of  leparate  boards. — If  a  village  now  has  a  separate 
board  of  fire,  water,  light,  sewer  or  cemetery  commissioners,  such  commis- 
sioners shall  continue  in  office  during  their  respective  terms,  and  no  com- 
missioner shall  be  hereafter  appointed  until  the  whole  number  be  re- 
duced, by  expiration  of  term  or  othervrise,  to  less  than  three,  except  that 
in  a  village  of  the  third  class  the  commissioner  last  appointed  shall  cease 
to  be  a  commissioner  from  and  after  the  passage  of  this  chapter,  until 
the  number  be  reduced  to  three,  and  except  that  if  a  village  of  the  first 
or  second  class  now  has  a  board  of  commissioners  composed  of  five  mem- 
bers, such  number  shall  be  continued.  All  such  commissioners  shall  here- 
after be  appointed  by  the  board  of  trustees;  and  the  terms  shall  be  so 
adjusted  that  one  shall  expire  each  official  year. 

Sonroe. — Former  Vlll^e  L.  (L.  1897,  ch.  414}  |  68,  as  amended  by  L.  1898,  cb. 
668;  section  was  new  In  former  Village  Law. 

g  66.  Continuanoe  of  municipal  board. — A  municipal  board  or  com- 
mission heretofore  created  and  existing  in  a  village  under  a  general  law 
when  this  chapter  takes  effect  is  continued,  and  one  member  of  such  board 
or  commission  shall  be  appointed  by  the  board  of  trustees  each  year  for 
a  full  term,  as  provided  by  the  law  relating  to  such  board  or  commission 
in  force  on  the  day  next  preceding  the  day  when  this  chapter  takes  effect, 
and  such  terms  are  hereby  established  as  the  terms  for  the  members  of 
such  board  or  commission  under  this  chapter.  Such  municipal  board 
or  commission  so  continued  shall  possess  all  the  powers  and  responsibilities 
and  be  subject  to  all  the  duties  and  liabilities  herein  conferred  or  imposed 
upon,  the  several  separate  boards,  named  in  this  article,  except  boards  of 
cemetery  commissioners. 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  69;  section  was  new  In  former 
Village  Law. 

A  Tillage  board  of  health  la  a  municipal  board.    Kept  of  Atty.  Oenl.  (1S9S>  202. 

g  67.  Abolition  of  aeparate  or  municipal  boards. — ^A  separate  board  of 
fire,  water,  light,  sewer  or  cemetery  commissioners,  or  a  municipal  board, 
may  be  abolished  by  adopting  a  proposition  therefor  at  an  election.  The 
abolition  of  such  a  board  shall  take  effect  immediately  upon  filing  a  cer- 
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L.  1909,  cb.  64.  Receiver  of  taxes  in  certain  vlllBges.  If  68,  TO.  71. 

tificate  showing  the  adoption  of  the  propositioiL.  Within  ten  days  after 
each  certificate  is  filed,  the  board  shall  deliver  to  the  clerk  of  the  village 
its  records,  books  and  papers ;  and  shall  also  within  the  same  time  deliver 
to  the  treasurer  all  funds,  and  to  the  president  all  other  property  in  its 
possession  or  onder  its  control,  belonging  to  the  department. 

Souroe. — Former  Village  L.  (L.  1897,  eh.  414)  f  70;  section  was  new  In  former 
VUIasfl  Law. 

g  68.  Books  and  papen  to  be  open  to  inipeotion. — All  books,  papers  and 
records  relating  to  village  affairs  kept  by  any  board  or  officer  shall  be 
open  to  inspection  at  all  reasonable  hours  by  every  inhabitant  of  the 
village. 

Sontee. — Former  Tillage  L.  (L.  1897,  ch.  414)  |  71;  originally  revtoed  from  L. 
1870,  cli.  291,  tit.  5,  1  Z,  as  amended  by  L.  1891,  ch.  160,  In  part,  extended  to  all 
Tillage  offlcers. 

Tormer  law. — This  section  probably  supersedes  People  ex  rel.  Henry  v.  Cornell 
(18GS),  36  How.  Pr.  31,  holding  that  a  private  Interest  most  be  shown  before  a 
member  of  a  municipal  corporation  can  dnnand  an  Inspection  of  documenta  In 
the.  hands  at  an  officer. 


ARTICLE  ni-a. 

(Article  added  by  L.  1916,  ch.  666.) 

SECEITZB  or  TAZB8  IH  CXRTAIH'TILIAOSB. 

Section  TO.  Ofllce  created;  term  of  office;  compensation. 

71.  Powers  and  datlea  of  receiver. 

T3.  Office  hours. 

73.  Election;  term  of  office;  salary;  bond;  oath  of  office. 

T4.  Warrant  for  collection  of  taxes. 

T6.  Certain  ofDces  abolished. 

S  70.  Offloe  created;  term  of  office;  compensation. — In  each  village  adjoin- 
ing a  city  of  the  first  class,  situated  within  a  county  having  a  population 
of  four  hundred  thousand  or  upwards,  according  to  the  last  state  enumer- 
ation, except  in  counties  adjoining  a  ci^  of  over  one  million  inhabitants, 
there  shall  be  a  receiver  of  taxes  and  assessments.  The  term  of  office  of 
such  receiver  of  taxes  and  assessments  shall  be  four  years.  Such  office 
shall  be  filled  by  the  electors  of  the  village,  in  the  same  manner  as  other 
elective  offices  of  the  village,  at  the  times  hereinafter  provided.  The 
salary  shall  be  fixed  by  the  board  of  trustees  of  such  village.  {Added  by 
L.  1916,  ch.  555.) 

g  71.  Fowen  and  duties  of  reoeiver. — The  receiver  of  taxes  and  assess- 
ments shall  be  a  resident  of  such  village,  and  shall  hold  no  other  public 
office  except  the  receiver  of  taxes  and  assessments  of  the  town  in  which  such 
village  is  located  in  counties  having  a  city  of  more  than  four  hundred 
thousand  and  less  than  one  million,  and  shall  have  and  possess  and  shall 
Vol.  VIII— 62 
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exercise  in  the  manner  and  within  the  time  prescribed  by  law  all  the 
rights,  powers,  authority  and  jurisdiction  possessed  and  exercised  by  either 
the  collector  of  taxes  or  the  treasurer  of  such  village,  and  shall  be  subject 
to  all  of  the  duties  of  each  of  said  officers.  It  shall  be  the  duty  of  such 
receiver  to  receive  and  collect  all  village  taxes  and  assessments  that  may 
be  levied  in  such  village,  including  water  rates,  license  moneys,  and  all 
other  moneys  provided  by  law  to  be  paid  to  the  treasurer  or  collector  of 
such  village,  or  to  the  village  trustees.  All  fera  collected  by  him  upon 
village  taxes  or  assessments  heretofore  paid  to  the  collector  or  to  the 
treasurer  shall  belong  to  the  village  and  shall  be  paid  into  the  general 
village  fund.  Such  receiver  shall  enter  daily  in  a  suitable  book  or  boobs 
the  sum  of  money  received  daily,  the  names  of  the  persons  from  whom 
received,  and  the  particular  tax  or  assessment,  subject  or  department  for 
which  such  sums  were  paid,  and  the  interest,  penalty  or  fee,  if  any,  paid 
thereon,  and  such  book  or  books  shall  be  public  records  and  shall  be  open 
during  office  hours  to  public  inspection  to  any  taxpayer  in  such  village. 
Within  twenty-four  hours  after  receiving  the  same  he  shall  deposit  all 
sums  of  money  received  by  him  belonging  to  the  village  in  such  bank  or 
banks  as  may  be  designated  from  time  to  time  by  the  trustees  of  such 
village.  All  moneys  deposited  by  him  so  belonging  to  such  village  shall  be 
paid  out  and  disbursed  by  him  on  his  check  as  such  receiver  upon  proper 
order  of  the  trustees.  (^Added  by  L.  1916,  ch.  555  atid  amended  by  L. 
1917,  eh.  20,  in  effect  Feb.  26,  1917.) 

§  72.  Office  hoars. — Such  receiver  shall  keep  his  office  in  said  village,  and 
such  office  shall  be  open  each  and  every  day,  Sundays  and  all  public  holi- 
days excepted,  from  nine  o'clock  in  the  morning  until  four  o'clock  in  the 
afternoon.     (Added  byJJ.  1916,  ch,  555.) 

§  73.  Election;  term  of  office;  salary;  bond;  oath  of  office. — The  receiver 
of  taxes  and  assessments  shall  be  elected  for  a  full  term  at  the  next  regular 
election  of  village  officers  occurring  after  this  article  takes  effect  and  at 
such  election  in  every  fourth  year  thereafter ;  and  also  at  the  regular  elec- 
tion of  village  officer  in  any  year  for  an  unexpired  term  to  fill  a  vacancy 
occurring  more  than  thirty  days  before  such  election.  The  full  term  of 
office  of  such  receiver  shall  begin,  or  a  receiver  elected  to  fill  a  vacancy 
shall  take  office,  on  the  first  Monday  succeeding  his  election,  and  such 
term  shall  end  at  the  close  of  the  day  preceding  the  Monday  following  the 
election  at  which  his  successor  is  required  to  be  chosen.  The  salary  of 
such  receiver  shall  be  raised  and  collected  by  tax  as  other  village  chaises 
are  raised  and  collected.  In  the  event  of  a  vacancy  in  such  office  by  death, 
resignation  or  other  cause,  the  board  of  trustees  shall  fill  the  same,  at  a  ' 
r^ular  or  special  meeting  called  for  that  purpose,  by  an  appointment  ex- 
piring at  the  close  of  the  day  preceding  the  first  Monday  following  the 
next  regular  election  of  village  officers  at  which  the  office  may  be  filled  by 
election  as  hereinbefore  provided ;  hut  nothing  contained  in  this  article 
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or  say  other  stBtate  shall  authorize  an  appointment  by  the  board  of  truB- 
tees  to  fill  a  vacancy  in  such  office  before  the  first  Monday  following  the 
regular  election  of  village  officers  first  occurring  after  this  article  takes 
effect.  Such  board  of  trustees  may  at  any  regular  or  special  meeting  fix 
the  amount  of  the  bond  to  be  given  by  such  receiver,  and  such  bond  shall 
be  subject  to  approval  as  to  form  and  sufficiency  of  surety  by  such  board. 
Such  bond  shall  be  conditioned  on  the  faithful  discharge  of  the  duties  of 
such  receiver  of  taxes  and  assessments  and  shall  be  filed  in  the  office  of  the 
village  clerk.  Such  receiver  after  havii^  been  elected  or  appointed  and 
before  entering  upon  the  discharge  of  the  duties  of  his  office  shall  take  and 
subscribe  and  file  in  the  office  of  the  village  clerk  the  constitutional  oath 
of  office.     {Added  by  L.  1916.  ck.  555.) 

§  74.  Warrant  for  oolleotioii  of  taxei. — The  board  of  trustees  of  such 
village  shall  issue  warrants  or  authorizations  to  such  receiver  for  the  col- 
lection of  all  taxes  and  assessments  imposed,  levied  or  assessed  by  them  in 
such  village  and  for  the  collection  of  all  moneys  due  or  to  become  due  to 
them  as  trustees  of  such  village,  and  all  other  warrants  or  authorizations 
for  the  collection  of  taxes,  assessments,  or  other  moneys  which,  were  it  not 
for  the  provisions  of  this  article,  would  be  issued  to  some  other  officer, 
shall  be  issued  to  the  receiver  of  taxes  and  assessments.  (Added  by  L. 
1916,  ch.  555.) 

§  75.  Certain  offices  abolished. — The  offices  of  collector  and  treasurer  of 
such  village  are  abolished  from  and  after  the  beginning  of  the  term  of  office 
of  the  first  receiver  of  taxes  under  this  article,  and  no  collector  nor 
treasurer  shall  be  chosen  at  any  time  to  succeed  the  collector  or  treasurer 
in  office  when  the  term  of  such  receiver  begins.  Upon  the  taking  of  office 
by  the  first  receiver  of  taxes  and  assessments,  as  provided  by  this  article, 
the  collector  of  the  village  and  the  treasurer  of  the  village  shall  surrender 
up  and  deliver  to  said  receiver  all  assessment  rolls,  books,  papers,  writings 
and  all  other  documents  in  his  possession  as  such  officer.  All  provisions 
of  law  applicable  to  village  collectors  or  treasurers  and  not  inconsistent 
with  this  act,  are  hereby  made  applicable  to  the  office  of  receiver  of  taxes 
and  assessments  and  such  receiver  shall  continue  to  collect  all  fees  and 
penalties  which  such  collector  or  treasurer  would  collect  were  it  not  for  this 
article.     (Added  by  L.  1916,  ch.  555.) 

ARTICLE  IV. 

P0WEE8,  DITTIEfl  AKD  OOKPEHSATZOH  OF  OFSICXBB. 

Section  SO.  Preeldent. 

81,  Treasurer. 

83.  raerk. 

83.  rrancblses;  flllng;  dnty  of  clerk. 

84.  Street  commissioner. 
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I  80.  Powers,  duties  and  compensation  of  officers.  L.  1909,  cb,  6i. 

S6.  Board  ot  bealth. 

S6.  Compensation  and  duties  of  Tillage  officers  not  otherwise  prescribed. 

87.  Meetings  of  the  board  ot  trustees. 

8S.  Presiding  ofQcer  and  rales  of  proceedings. 

89.  General  powers  of  the  board  of  trustees. 

90.  Village  ordinances. 

SO-a.    Building  and  sanitary  codes. 

91.  Licensing  occupations. 

92.  Definition  ot  village  ordinances. 

93.  Violation  of  ordinances. 

94.  ApproTal  by  board  of  trustees  ot  ordinances  of  separate  board. 

95.  Wben  ordinances  to  take  effect. 

§  80.  Freiident. — The  president  of  a  village  is  its  ezecative  officer  aud 
the  head  of  its  police  force.  It  is  his  duty  to  see  that  the  provisions  of 
this  chapter,  and  the  resolutions  and  ordinancee  of  the  board  of  tmstees, 
are  enforced,  to  cause  all  offenses  created  thereby  to  be  prosecuted,  to  insti- 
tute civil  actions  in  the  corporate  name  of  the  village  for  penalties  recov- 
erable by  the  village,  to  exercise  supervision  over  the  conduct  of  the  police 
and  other  subordinate  officers  of  the  village,  and  to  recommend  to  the 
board  of  trustees  such  measures  as  he  may  think  necessary.  If  the  presi- 
dent be  absent  or  unable  to  perform  the  duties  of  his  office,  the  trustees  shall 
appoint  one  of  their  number  to  act  as  prefudent,  who,  dtiring  the  absence 
or  inability  of  the  president,  is  vested  with  all  the  powers  and  may  perform 
all  the  duties  of  the  president.  If  he  be  the  president  of  a  villas  incor- 
porated prior  to  July  eighteenth,  nineteen  hundred  and  seven,  he  shall 
cause  to  be  prepared  an  outline  map  and  description  of  the  corporate 
limits  of  such  village,  wfaieh  map  ahaU  be  drawn  or  traced  in  black  india 
ink  on  tracing  cloth,  which  map  and  description  shall  be  certified  by  him 
as  true  and  correct,  and  transmitted  to,  and  filed  by  the  secretary  of  state 
as  a  record  of  his  office.  Within  sixty  days  after  this  act  becomes  a  law 
it  shall  be  the  duty  of  the  secretary  of  state  to  notify  the  president  of  each 
of  the  villages  herein  designated  to  file  with  him  within  sixty  days  after 
such  notification  such  map  and  description  as  herein  required.  The  cost 
of  preparing  such  outline  map  and  description  shall  be  a  proper^charge 
in  the  maintenance  of  the  government  of  the  village.  (Amended  iy  L. 
1911,  ch.  205.) 

Sonroe. — Former  Village  L.  (L.  1S97,  ch.  414)  {  80;  originally  roTlseil  from  L. 
1870.  ch.  291.  tit.  B,  I  1;  L.  1870.  ch.  291.  tit.  8.  |  8. 

Eefereuoei. — President  presides  over  board  of  trustees,  |  88,  post;  tssnes  Ueensas, 
I  91,  post;  signs  bonds,  |  129;  has  cbarge  of  property  purchased  by  village  at  tax 
sales,  I  124;  may  act  as  policeman,  i  ISS. 

Charter  aneadmeut  prorldlng  that  preildent  ihall  appoint  tbe  lewer,  water  aad 
street  oommlidoaert  Is  not  lOTalld  as  deprlrlng  the  people  ot  the  right  of  local 
self-goTemment  Scott  v.  Village  of  Saratoga  Springs  (1909),  131  App,  Dlv.  S47, 
lie  N.  Y.  Supp.  796,  affd.  (1910),  199  N.  Y.  178,  92  N.  R  393. 

Where  president  employi  nu-reyor  and  the  village  accepts  his  services  and  agraee 
to  pay  theretor.  It  Is  Uable  to  him  for  his  tee.  Kent  v.  Vlllag:e  ot  North  Tutu- 
town  (1900).  60  App.  DlT.  B02.  64  N.  T.  Snpp.  178. 
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L.  1909,  ch.  64.  Pow«ra,  duties  and  compenBatton  of  olIlcerB.  |  81. 

The  remoTol  of  an  enaroMbment  la  tlie  hiEhwa7>  of  the  Tillage,  under  a  resolu- 
tion patwed  In  accordance  with  section  90,  post,  la  a  dutr  dorolvlng  upon  the  presi- 
dent of  the  Tillage.  Matter  of  People  ex  rel.  Foot  v.  Oroas  <1910),  137  App.  DIt.  77, 
122  N.  Y.  Supp.  136, 

Ccnunos  oonnei]  may  renore  preildent  for  cause,  and  In  the  absence  of  any 
statutory  prohibition  may  do  so  by  a  majority  vote.  Armatags  t.  Fisher  (1S93), 
74  Hun  167,  26  N.  Y.  Supp.  364. 

§  61.  Treunuer, — ^The  treaanrer  of  a  village  is  its  chief  fiscal  officer. 
He  shall  receive  all  moneys  belonging  to  the  village,  and  keep  an  ac- 
curate  account  of  all  receipts  and  ezpenditnres  thereof,  showing  the  funds 
for  which,  and  the  persons  from  whom,  such  moneys  are  received,  and 
the  funds  from  which,  and  the  persons  to  whom,  such  moneys  are  paid. 
He  shall  deposit  all  moneys  received  by  him  in  the  banks  designated  by 
the  board  of  trustees,  subject  to  his  check,  as  treasurer.  Interest  on  village 
money  belongs  to  tfae  village,  and  must  be  credited  by  the  treasurer  to 
the  proper  fond.  No  money  shall  be  paid  from  the  treasury  of  the  vil- 
lage, except  in  pursuance  of  a  judgment  or  order  of  a  court,  or  an  audit 
and  allowance  by  the  board  of  trustees  and  an  order  designating  the  fund, 
signed  by  the  president  and  countersigned  by  the  clerk,  or  by  an  order 
of  a  board  of  commissioners  of  the  village  upon  a  fund  within  its  juris- 
diction. The  treasurer  shall  not  draw  any  money  so  deposited  by  him, 
except  in  pursuance  of  such  judgment  or  order.  He  shall  report,  in  writ- 
ing, to  the  board  of  trustees  when  requested,  the  amount  of  money  re- 
ceived by  him  since  his  last  report,  the  sources  thereof,  and  the  true  state 
of  the  treasury,  which  reports  shall  be  filed  with  the  village  clerk.  He 
shall,  OQ  or  before  the  fifth  day  of  March  in  each  year,  file  with  the  village 
clerk  an  accurate,  detailed  and  verified  statement,  showing  all  moneys 
paid  into  tfae  village  treasury  during  the  previous  fiscal  year,  the  persons 
by  whom,  and  the  funds  for  which,  the  same  were  paid,  all  expenditures 
from  the  treasury  during  such  year,  the  persons  to  whom,  and  the  funds 
from  which,  such  moneys  were  paid,  the  balance  in  the  treasury  to  the 
credit  of  each  fund  at  the  commencement  and  at  tfae  end  of  the  fiscal 
year,  and  all  indebtedness  of  the  villt^e  outstanding,  to  whom,  so  far 
as  practicable,  the  same  is  owing,  upon  what  account,  and  when  payable. 
The  treasurer  shall  make  such  further  reports  as  may  be  required  by  the 
board  of  trustees. 

Sonree.— Former  Village  U  (L.  1897,  cb.  414)  f  81;  originally  revised  from  L. 
1870,  ch.  291,  tit  5,  I  2,  as  amended  by  L.  18S1.  cb.  160. 

Beferenoet. — ^Fiscal  year  Used,  |  100,  post.  Publication  of  annual  report.  |  102, 
post.  Treaanrer  acts  as  receiver  of  taxes  In  certain  vtllages,  |  117,  post  Misap- 
propriations and  false  acconnts.  Penal  Law,  H  iS66,  1S6S. 

A  TUlage  treasurer  Is  not  a  member  of  the  board  of  trustees,  and  Is  not  au- 
thorized to  make  contracts  on  behalf  of  the  village.  Matter  of  Village  of  Kenmore 
(1908).  69  Misc.  338,  395,  110  N.  Y.  Supp.  1008. 

Tltcal  officer. — Treasurer  1b  chief  flecal  officer,  and  not  board  of  trustees.  Oage 
v.  Village  of  Homellsvllle  (1887),  106  N.  Y.  667,  12  N.  E.  817;  Judaon  v.  Village  of 
Olean  (1886),  40  Hun  168,  revd.   (1889),  116  N.  Y.  6SE,  22  N.  E.  GE6:  Flsber  v. 
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IJ'82,  S3.  Powers,  duties  and  compenBatlon  ot  offlcera.  L.  1909,  ch.  64. 

Village  of  Cortland  (1886),  42  Hun  173.  See  Code  CIt.  Pro.  1  3245.  as  to  wb&t 
claims  must  be  presented  to  chief  Baca.1  officer  in  order  for  tbe  plaintiff  to  reoorer 
«OBtH.  Presentation  of  nnverlfled  account  to  treasurer  of  board  of  water  commlB- 
Bloners,  Insufficient  under  this  section  of  Code.  King  t.  Randolpb  (189S),  28  App. 
Dlv.  26,  60  N.  y.  Supp.  SOZ.  What  Is  requisite.  Bpauldlng  t.  Tillage  of  Waverly 
(1897),  12  App.  Dlv.  694,  44  N.  Y.  Supp.  112. 

Authorltr  t«  preient  claim. — Spanldlng  t.  Tillage  of  Waverly  (1897),  12  App. 
DIt.  694,  44  N.  Y.  Supp.  112. 

The  expense  of  s  village  treatnrer's  report  may  be  reduced  to  a  minimum  by 
eliminating  therefrom  all  matter  not  required  to  be  Inserted  therein  pursuant  to 
this  section,  and  by  causing  It  to  be  published  but  once  In  the  official  newspaper, 
that  being  the  minimum  number  of  publications  required  b;  law.  Opinion  of 
Comptroller  (1916),  8  State  Dept.  Rep.  672. 

Treasurer  cannot  deduct  personal  debt  from  a  claim  he  is  directed  to  pay. 
Tobln  T.  Kage  (1892),  64  Hun  631,  19  N.  Y.  Sttiw.  440. 

§  82.  Clerk.— The  clerk  of  each  village  shall,  subject  to  the  direction 
and  control  of  the  board  of  trustees,  have  the  custody  of  the  corporate  seal, 
and  of  the  books,  records  and  papers  of  the  village,  and  of  all  the  official 
reports  and  communications  to  the  board.  He  shall  act  as  clerk  of  the 
board  of  trustees,  and  of  each  board  of  village  officers,  and  keep  a  record 
of  their  proceedings;  he  shall  keep  an  indexed  record,  in  a  separate  book, 
of  all  village  ordinances;  he  shall  keep  an  accurate  aeconnt  of  all  orders 
drawn  on  the  treasurer  of  the  villf^e,  showing  the  persons  to  whom,  and 
the  fund  from  which,  the  amount  of  each  order  ia  to  be  paid.  He  shall, 
at  all  reasonable  hours,  on  demand  of  any  person,  produce  for  inspection 
the  books,  records  and  papers  of  bis  office,  and  shall  furnish  a  copy  of  any 
portion  thereof,  certified  in  the  proper  form  to  be  read  in  evidence,  upon 
the  payment  of  his  fees  therefor,  at  the  rate  of  six  cents  per  folio. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  |  82;  originally  revised  from  L. 
1870,  ch.  2S1,  tit.  3.  t  3;  tit.  8,  g  13.  but  mostl)'  new. 

Eeferenoes.— Deputy  clerks,  |  43,  ante.  Powers  of  deputies.  Public  Officers  Law, 
f  9.  Taking  unlawful  tees  or  rewards.  Penal  law,  |  1826.  Recording  with  type- 
writer authorized.    See  Public  Officers  Law,  |  66. 

Village  clerk  may  act  as  clerk  of  the  board  of  health.— Rept.  of  Atty.  Genl.  (1898) 
214. 

Clerk  of  board  of  tmsteei. — The  clerk  of  the  village  Is  made  by  statute  the  clerk 
of  the  board  of.  trustees  and  it  Is  his  duty  to  keep  a  record  of  their  proceediosa. 
People  ex  rel.  Mereohu  v.  Shaw  (1898),  34  App.  Dlv.  61,  64  N.  Y.  Supp.  218. 

A  village  olerk  is  not  required  to  act  ai  reglitrar  of  vital  statlttica,  without  ap- 
pointment or  designation  by  the  village  board  of  health.  Rept.  of  Atty.  O^il. 
<1911)   622. 

Tillage  clerk  Is  not  exn^fflcio  registrar  of  vital  statistics  tor  the  village  board  of 
health.    Rept.  of  Atty.  Qenl.  (1899)  316. 

Extra  oompeniatlou  may  be  given  to  a  village  clerk  for  services  not  Incident  to 
his  office,  although  It  Is  a  general  rule  that  public  officers  with  a  fixed  compensa- 
tioQ  are  bouud  to  perform  the  duties  of  their  office  for  the  compensation  provided 
by  law.  Matter  of  Village  of  Kenmore  (1908),  69  Misc.  388,  396,  110  N.  Y.  Supp. 
1008. 

g  83.  Franchises;  fllii^;  duty  of  oletk, — ^Duplicate  originals  of  every 
resolution,  certificate  or  other  instrument  whereby  a  vllli^,  or  any  board 


d  by  Google 


VILLAGE  LAW.  9089 

L.  190S,  ch.  64.  Powers,  duties  and  compensation  ol  officers.  f  |  S4,  SB. 

or  officer  thereof,  grants  a  franchise,  including  a  privilege  or  consent  of 
any  kind,  to  a  public  service  corporation  shall  be  executed  and  deposited 
with  the  village  clerk ;  and  saeh  franchise  dall  not  be  operative  for  any 
purpose  until  so  executed  and  deposited.  The  village  clerk,  upon  receiving 
the  same,  shall  file  one  such  duplicate  in  hia  office  with  the  n!cords  and 
papers  of  the  village  and  shall  immediately  caiise  the  other  to  be  filed  in 
the  office  of  the  clerk  of  the  county  in  which  the  village  is  situated. 

Bontoe.— Former  Village  L.  (L.  1897,  cb.  414)  (  82-a,  as  added  by  d906,''ch. 
397. 

Tallnre  to  affix  leal. — Where  It  Is  the  duty  of  the  clerk  of  the  common  council 
of  a  municipal  corporation  to  afflz  his  signature  and  seal  of  the  city  to  a  lease 
duly  executed  by  tbe  officials  designated  by  the  statute  to  make  the  lease,  his 
failure  to  do  so  cannot  alter  the  contract  Into  which  tbe  city  bas  thus  entered 
with  tbe  lessees.  Mayor,  etc.,  of  New  York  v.  Fulton  Market  Plsbmongers'  Asb'u. 
(1E86),  3  How.  Pr.   (N.  S.>,  491. 

§  84.  Street  oommiauoner. — Under  the  direction  and  supervision  of  the 
board  of  trustees,  the  street  commissioner  of  a  village  bas  supervision  and 
charge  of  the  construction,  improvement  and  repair  of  the  public  grounds, 
squares,  parks,  streets,  walks,  culverts,  wells,  and  of  such  other  property 
of  the  village  as  the  board  may  determine;  and  may  employ  the  requisite 
laborers,  and  direct  them  as  to  the  time  and  manner  of  the  execution  of  their 
work.  He  shall  certify  to  the  board  of  trustees,  when  required,  the  names 
of  all  persons  who  have  been  so  employed,  the  rate  of  compensation  and 
their  term  of  service. 

Source. — Former  Village  L.  (L.  18S7,  cb.  414)  {  83;  section  waa  new  In  former 
Village  Law. 

Befereneei. — Has  power  of  policemen,  |  18S.  Formal  commission  unnecesaary. 
Cotanch  v.  Qiover  (1890).  G7  Hun  272,  10  N.  Y.  Supp.  754. 

Pormal  aommliilon  unneceesary  for  office  of  street  commissioner.  Cotancb  v. 
Ororer   (1890),  57  Hun  272.  10  N.  Y.  Supp.  754. 

De  facto  officer. — Commissioner  performing  duties  of  office  becomes  a  de  facto 
officer.    Cotancb  v.  OroTer   (1890),  57  Hun  272,  10  N.  Y.  Supp.  754. 

Tbe  autbority  of  the  street  conunluIoBer  muet  be  exercised  under  the  direction 
and  Buperrlalon  of  the  board  of  tniateeB,    Kept,  of  Atty.  Genl.   (1911)   401, 

SemoTal  of  enoroacbmeuta. — Tbe  president  of  a  village  has  tbe  duty  of  removing 
encroachments  from  tbe  public  highways  under  a  resolution  passed  tn  accordance 
with  section  90,  pott,  and  not  tbe  street  commissioner.  Matter  of  People  ex  rel. 
Foot  T.  Gross  (1910).  137  App.  Dlv.  77,  122  N.  Y.  Supp.  135. 

When  not  UeU«  for  Injnrlei  from  defeoti. — The  street  commissioner  of  a  village 
is  not  personally  liable  tor  Injuries  caused  by  a  defect  In  the  street,  where  it  does 
not  appear  that  tbe  board  of  trustees  had  determined  that  tbe  defect  should  be  re- 
paired and  directed  him  to  do  so.  Hungerford  v.  Village  of  Waverly  (1908),  126 
App.  Dlv.  311,  100  N.  Y.  Supp.  438. 

Complaint  alleging  that  It  Is  the  duty  of  the  street  commissioner  to  keep  tbe 
streets  In  repair,  states  only  a  conclnslou  of  law  which  Is  not  admitted  by  demurrer. 
Hungerford  v.  Vlltage  of  Waverly  (1908),  125  App.  Dlv.  311,  109  N.  Y.  Supp.  438. 

§  86.  Board  of  health.— The  board  of  health  of  each  village  shall  have 
all  the  powers,  and  be  subject  to  all  the  duties,  provided  by  the  public 
health  law. 
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I  86.  FowfiTB,  dutlM  and  compeiuaUoti  of  officers.  L.  ISOS.ch.  64. 

BovToe. — Former  Village  L.  (L.  1S97,  ch.  414)  |  84;  section  was  now  In  lormer 
Village  Law. 

Seferenoea. — Powers  and  duties  of  board  of  health,  Public  Health  Law,  ||  SO-60. 

Election  and  appointment — Members  of  board  of  health  are  village  oflloen  end 
the  manner  of  their  election  and  appointment  ta  govwned  by  the  Village  Law. 
People  ex  rel.  Orar  v.  Scott  (1900),  31  MKc.  131,  64  N.  Y.  Snpp.  970.  affd.  (1901), 
57  App.  Dlv.  630.  68  N.  Y.  Supp.  1146. 

Kay  employ  periOBi  neaeuary  to  carry  ont  the  duties  of  the  department  for  Bom« 
deflnlte  period.  Kent  t.  VlUaga  of  North  Tarrytown  (1900),  60  App.  DIt.  602, 
64  N.  Y.  Supp.  178, 

Cannot  retain  oonniel  to  perform  1«8»1  work  which  Ilea  within  the  prorlnce 
of  the  Tillage  attorney.  Reynolds  v.  Village  of  Oasinlng  (1905),  lOS  App.  Dlv. 
29S,  92  N.  Y.  Supp.  964. 

Lack  of  fnnds  on  the  part  of  the  board  of  health  at  the  time  the  serrlces  were 
rendered  does  not  constitute  a  defense  to  an  action  brought  against  the  Tlllaee  to 
recover  for  snch  serrlces.  Kent  r.  Village  of  North  Tarrytown  (1800),  SO  App^ 
DlT.  502,  64  N.  Y.  Supp.  178. 

§  86.  CompentatioE  and  datia  of  Tillage  oAoen  not  otherwiae  pre- 
icribed. — Except  as  provided  in  this  section  the  president  and  trustees, 
and  the  fire,  water,  light,  sewer  and  cemetery  commissioners,  shall  serve 
without  compensation,  but  the  members  of  the  board  of  trustees  shall  be 
entitled  to  the  compensation  fixed  by  law  for  inspectors  of  election  when 
acting  as  snch,  and  to  the  same  compensation  as  town  assessors  for  each 
day  actually  and  necessarily  spent  by  them  in  making  the  village  assess- 
ment. The  board  of  trustees  of  a  village  incorporated  under  and  sub- 
ject to  this  chapter  or  to  a  special  law  may,  upon  its  own  motion,  and 
shall,  upon  the  petition  of  twenty-Jive  electors  of  such  village  qualified 
as  provided  by  this  chapter  to  vote  upon  a  proposition,  cause  to  be  sub- 
mitted at  a  village  election  a  proposition  to  fix  the  comi>en8ation  of  the 
president  or  of  the  trustees  or  of  the  fire,  water,  light,  sewer  or  cemetery 
commissioners  of  such  village  at  an  amount  specified  in  such  proposition. 
Only  persons  who  possess  the  qualifications  prescribed  in  this  chapter  for 
voters  upon  a  proposition  shall  be  entitled  to  vote  upon  such  proposition. 
If  such  proposition  be  adopted  the  salary  of  the  officer  or  officers  shall 
be  deemed  fixed  in  accordance  with  the  amount  specified  therein,  but  a 
proposition  may  be  submitted  in  like  manner  at  a  subsequent  election  either 
changing  the  amount  fixed  by  such  resolution  or  providing  that  such  officer 
or  officers  shall  thereafter  receive  no  compensation  for  services.  A  village 
may,  on  the  adoption  of  a  proposition  therefor,  determine  that  the  com- 
pensation of  the  collector  of  such  village  shall  be  fixed  by  the  board  of 
trustees;  after  which  determination  the  collector  in  said  village  shall  not 
collect  or  receive  fees. 

The  board  of  trustees  may  fix  the  compensation  and  further  declare  the 
powers  and  duties  of  all  other  village  officers  or  boards  and  may  require 
any  officer  or  board  of  the  village  to  furnish  reports,  estimates  or  other  in- 
formation relating  to  any  matter  within  his  or  its  jurisdiction.  {Jbmended 
by  L.  1911,  ck.  66,  and  L.  1913,  ck.  61.) 
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U1909,  cb.  64.  Powers,  dntlea  and  compeiuatloii  ot  offlcen.  If  87,88. 

Sonroe. — Former  Village  L.  <L.  1897,  ch.  414)  |  85;  orlglnsllr  rerlBed  from  L, 
1870,  ch.  291,  tit.  3,  |  3,  subd.  1;  Ut.  8.  |  26,  as  amended  by  K  13S3,  ch.  469;  L. 
187B,  ch.  181.  i  11;  L.  1889,  ch.  375,  |  2.  as  amended  1)7  L.  1891,  ch.  306;  L.  1896, 
ch.  430. 

Befer«noe*. — Compeneatlon  ot  town  Inspectors  and  asaeuorH,  Town  Law,  |  86. 
Penon  cannot  act  as  Inspector  It  candidate  at  election.  Election  Law,  |  302. 

Tlllag«  tnuteet,  oetlnK  as  inspeoton  ot  election,  are  entitled  to  compensation  at 
the  rate  ot  two  dollars  per  day,  where  the  board  of  Bupervlsors  has  not  established 
a  higher  rate  tor  luspecton  of  elections  In  towns.  Matter  ot  Village  ot  Kenmore 
(1908),  69  Misc.  388,  393,  110  K.  Y.  Supp.  1008. 

Kembert  of  board  of  water  ooaunluionen  serve  without  compensation.  Rept.  ot 
Atty.  Oenl.  (1911)  241. 

Tillage  offleen  are  ageiiti  with  limited  powers  and  cannot  hind  the  (x>riH)ratlon 
by  any  act  or  contract  not  authorized  by  the  authority  conferred  npon  them.  VU' 
lase  of  Port  Edward  t.  Fish  <18SE),  86  Hun  648.  33  N.  Y.  Supp.  784,  attd.  (1898), 
166  N.  Y.  363,  60  N.  B.  973. 

§  87.  Xeetingi  of  the  board  of  tnuteet. — The  president  and  the  trustees 
of  a  village  shall  constitute  the  board  of  trustees  thereof.  The  board  shall 
meet  at  seven  o  'clock  in  the  afternoon  on  the  Monday  following  the  annual 
election,  and  such  meeting  is  known  as  the  annnal  meeting  of  the  board. 
The  board  shall  bold  other  regular  meetings  at  such  times  and  places  in  the 
village  as  it  shall,  by  resolution,  provide.  Special  meetings  may  be  called 
by  the  president  or  by  any  two  trustees,  by  causing  a  written  notice,  specify- 
ing the  time  and  place , thereof ,  to  be  served  upon  each  member  of  the  board, 
personally,  at  least  one  hour,  or  by  leaving  a  notice  at  his  residence  or  piece 
of  business  with  some  person  of  stiitable  age  and  discretion,  at  least  twenty- 
four  hours  before  the  time  of  meeting. 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  88;  originally  revised  trom  L. 
1870,  ch.  291,  tit.  3,  1  1. 

§  88.  Freriding  officer  and  rules  of  prooeedlngt. — ^Tbe  president  of  the 
village  shall  preside  at  the  meetings  of  the  board  of  trustees,  and  shall  have 
a  vote  upon  all  matters  and  questions  coming  before  the  board.  A  majority 
of  the  board  shall  constitute  a  quorum  for  the  transaction  of  business,  but 
a  less  number  may  adjourn  and  compel  the  attendance  of  absent  members. 
Whenever  required  by  a  member  of  the  board,  the  vote  npon  any  question 
shall  be  taken  by  ayes  and  noes,  and  the  names  of  the  members  present  and 
their  votes  shall  be  entered  in  the  minutes.  The  board  may  determine  the 
rules  of  its  procedure,  and  may  compel  the  attendance  of  absent  members 
by  the  entry  of  a  resolution  in  the  minutes,  directing  any  peace  oEBcer 
residing  within  the  village  to  arrest  such  absent  member  and  take  him  be- 
fore the  board  of  trustees  to  answer  for  his  neglect.  A  copy  of  the  resolu- 
tion, certified  by  the  clerk  of  the  village,  shall  be  sufficient  authority  to 
any  peace  officer  residing  in  the  village  to  arrest  such  absent  member  and 
bring  him  before  the  board. 

BottToe.— Former  Village  L.  (L.  1897.  ch.  414)  |  87;  originally  revised  from  L. 
1870,  ch.  291,  tit  3.  I  £;  tit.  8.  i  13.    Laat  two  sentences  new. 

Kef  erenoe. — Powers  of  majority,  General  Conatmctlon  Law,  |  41. 
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I  SB.  Powers,  dutlea  and  compeiuatiou  of  officers.         L.  1909,  ch.  64. 

§  89.  Gtueral  poweri  of  tlie  board  of  tnuteea. — The  board  of  trustees  of 
a  village: 

1.  Village  property  and  financea.  Has  the  management  and  control  of 
the  finances  and  property  of  the  village,  except  saeh  as  may  be  under  the 
jurisdiction  of  the  board  of  health,  fire,  water,  light,  sewer  or  cemetery 
commissionerB,  or  other  boards  of  officers  of  the  village. 

Sonne.— Former  Village  L.  (L.  1897,  cb.  414)  |  88,  eubd.  1;  orlglnallT  rerlsed 
from  L.  1870,  ch.  291,  tit.  3,  |  3. 

The  board  of  trnsteci  is  a  creation  of  statute  and  has  no  Inherent  povers  save 
those  that  are  derived  therefrom.  Matter  of  South  Market  Street  (1894),  76  Hon 
85,  27  N.  Y.  Sapp.  843. 

Power  to  aat  ai  board. — Members  have  no  power  to  act  aa  a  board  except  when 
together  In  session.  People  ex  rel.  Mersohn  v.  Shaw  (1898),  34  App.  Dlv.  61,  54 
N.  Y.  Supp.  218. 

Truteei  of  a  village  have  no  right  to  enter  Into  aontraots  with  eaoh  other  at  the 
expense  of  those  for  whom  they  are  acting  and  whose  Interests  they  are  bound 
to  protect.  The  Illegality  of  such  contracts  does  not  depend  upon  statutory  enact- 
menta,  but  Is  a  principle  of  the  common  law.  Hatter  of  Moran  (1911),  145  App. 
Dlv.  642,  130  N.  Y.  Sapp.  432. 

Dlioretlonary  powen  devolving  on  the  governing  body  of  a  municipal  corporation 
cannot  be  delegated.  Blrdsall  v.  Clark  (1S78),  73  N.  Y.  73;  Village  of  Watklns  v. 
HlUerman  (1893).  73  Hun  317,  26  N.  Y.  Supp.  262;  compare,  Sdwards  v.  City  of 
Watertown  (1881),  24  Hun  426;  such  powers  will  not  be  rcTlewed  where  all  the 
proceedings  are  regular  and  no  formality  requisite  to  final  action  was  omitted. 
Adamson  v.  Naasau,  etc.,  R.  Co.  <189B),  89  Hun  261.  34  N.  Y.  Supp.  1073. 

Single  trutee  cannot  waive  condition  upon  which  the  liability  of  the  village 
depends.  Hungerford  v.  Village  of  Waverly  (1908).  125  App.  Dlv.  311,  109  N.  T. 
Supp.  438. 

Sight  t«  Insnre  employen. — A  village  has  no  legal  right  to  Insure  its  employees 
against  accident  or  to  Insure  Itself  against  liability  for  accidents  arising  from 
slippery  or  defective  sidewalks  and  pay  the  premium  out  of  the  funds  of  the  vllli^e. 
Kept,  of  Atty.  Oenl.   (1912)  99;    (1912)   361. 

Transfer  of  inrplni  from  one  fnnd  to  another. — The  board  of  trustees  of  a  village, 
operating  under  the  Village  Law,  may  transfer  a  surplus  existing  in  the  sewer 
fund,  not  needed  during  the  year  for  the  purpose  of  that  fnnd.  to  the  light  fund, 
provided  that  enrplus  la  made  up  of  revenues  derived  from  taxation  under  aub- 
dlvlston  4  of  section  llO  of  the  Village  Law  or  of  revenues  other  than  from  direct 
taxation  not  spedflcally  provided  by  law  to  be  credited  to  the  sewer  fnnd.  Opin- 
ion of  StaU  Comptroller  (1916).  9  State  Dept.  Rep.  490. 

Preminnu  on  olOalal  bonds. — The  board  of  trustees  are  not  authorised  to  pay  the 
premiums  upon  the  official  bonds  of  the  municipal  officers.  Blatter  of  Village  of 
Kenmore  (1908),  G9  Misc.  383,  399,  110  N.  Y.  1008.  But  see  Public  Officers  Law, 
I  11,  as  amended  by  L.  1915,  ch.  628,  making  the  cost  of  an  official  bond  a  charge 
against  the  municipality. 

Pnrchase  of  flreworki. — The  Tillage  trustees  have  no  right  to  use  the  public 
funds  for  the  purchase  of  fireworks  for  a  public  entertainment  without  express 
legislative  direction.  Matter  of  Village  of  Kenmore  (1908),  59  Misc.  388,  398,  110 
N.  Y.  Supp.  1008. 

By-laws. — ^May  be  partly  void,  Rogers  v.  Jones  (1828),  1  Wend.  237.  Hunt  not 
conflict  with  statute  or  common  law.  Dunham  v.  Trustees  of  Rochester  (1826).  G 
Cow.  462. 

2.  Buildings  to  be  k»pt  in  repair  and  insured.    Shall  keep  all  buildings 
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li  ld09,  ch.  S4.  Powers,  dntlea  and  compenaatlon  of  offlcera.  |  89. 

aad  other  pToperty  of  the  village  in  T^air,  and  may  cause  the  same  to  be 
insured  against  loss  or  damage  by  fire. 

Sovroe.— Fonnei  Village  L.  (U  1S97,  ch.  414)  |  88.  subd.  2;  orlgliiBlly  revised 
from  L.  1870,  ch.  291,  tit.  3,  |  3,  snM.  SS,  as  amended  by  L.  1893,  ch.  212. 

Befereaeet.— To  like  effect  as  to  Insurance,  General  Unnlclpal  Law,  {  TS. 

3.  VHiage  landi.  May  purchase,  hold  and  convey  real  property  in  the 
name  of  the  village,  but  only  after  the  adoption  of  a  proposition  therefor 
at  a  village  election.  Every  conveyance  by  the  viUt^e  shall  be  executed 
in  its  corporate  name,  by  the  president,  in  pursuance  of  a  resolution  of  the 
board  of  trostees. 

Bovroe.:— Former  VlUase  L.  (U  1897,  ch.  414)  |  88,  subd.  3;  originally  revised 
from  L.  1870,  ch.  291,  Ut.  8.  |  4. 

Xlght  of  dlipoiltloa. — Corporations  have  taberent  right  to  sell  and  convey  prop- 
erty on  which  no  trust  Is  Imposed.  Kings  Co.  Fire  Ins.  Co.  v.  Stevens  (1886),  101 
N.  T.  411,  5  N.  B.  363. 

Land  acquired  for  one  piirpose  may  be  used  tor  another.  Winkler  v.  Summers 
<1888),  22  Abb.  N.  C.  80,  6  N.  Y.  Supp.  723. 

4.  Village  buUdingg.  May  erect  and  maintain  upcm  village  lands,  or 
may  rent  and  fnmish,  necessary  buildings  for  holding  elections,  for  the 
use  of  the  village  officers,  or  for  other  necessary  village  purposes,  and  may 
furnish  necessary  books,  stationery  and  other  supplies  for  village  officers. 

gonroe.— Former  Village  L.  (L.  1897,  ch.  414)  |  88,  subd.  4;  originally  revised 
from  L.  1870,  ch.  291,  tit.  3,  |  1&.    Partly  new. 

Eeferenoet. — Joint  town  and  village  building.  Town  l.aw,  |  341.  Lease  of  build- 
ings to  O.  A.  R.  See  General  Municipal  Law,  {  77.  Display  of  foreign  flag  on 
building  prohibited.  Public  Buildings  Law,  |  81. 

5.  Lock-up.  May  erect  and  maintain  a  lock-up,  or  designate  a  place  for 
the  detention  of  persons  arrested  under  this  chf^jter  or  under  any  ordi- 
nance of  the  village ;  and  may  contract  with  a  town  in  which  any  part  of 
a  village  is  situated  for  the  temporary  detention  in  such  lock-up  of  persons 
arrested  in  such  town. 

Sovrse.— Former  Village  L.  (L.  1897,  ch.  414)  |  88,  subd.  6;  originally  revised 
from  L.  1870,  ch.  291,  tit  3,  |  3,  subd.  3,  In  part,  as  amended  by  L.  1883,  ch.  163. 
Last  clause  Is  new. 

6.  Market.  May  purchase  or  lease  lands  or  buildings  for  the  establish- 
ment and  maintenance  of  a  market;  may  lease  such  market  or  any  part 
thereof,  for  such  term  and  at  such  rent  as  it  may  determine;  and  may 
prohibit  the  establishment  of  a  market  in  the  villt^e,  except  at  such  place 
as  it  may  des^ate. 

Bouree. — Former  Village  L.  (L.  1897,  ch.  414)  |  88,  subd.  6;  Bobdlvielon  was  new 
In  former  Village  Law. 

Power  to  rsgitlate  slaughter-houiei  Includes  the  power  of  total  prohibition  within 
certain  limits  and  localities.  Cronln  v.  People  (1880).  82  N.  Y.  318,  affg.  (1880),  20 
Hun  137. 

7.  Fire  limitt.    May  establish  fire  limits,  by  resolution,  filed  in  the  office 
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I  89.  Powers,  duties  and  compensation  of  officers.  K 1909,  ch.  84. 

of  the  village  clerk,  and  ported  in  three  public  places  in  the  village;  and 
m&y  provide  in  said  resolution  that  certain  streets  or  blocks  as  designated 
therein  shall  constitute  the  limits  within  said  village  within  which  wooden 
buildings  or  structures  may  not  be  erected  or  substantially  altered.  iSuhd. 
amended  by  L.  1910,  eh.  651.) 

Sonree. — Former  Village  L.  (L.  1897,  ch.  414)  |  88,  subd.  7;  originally  rertead 
from  L.  1870.  ch.  291,  tit.  3,  |  3,  subd.  13,  In  part,  as  amended  by  L.  1874,  ch.  474. 

6.  OfficitU  paper.  May  designate  a  newspaper  as  the  official  paper  of 
the  village.  If  but  one  newspaper  is  published  in  the  village,  it  shall  be 
designated  as  the  official  paper,  if  any  paper  is  so  designated.  If  no  news- 
paper is  published  in  the  village,  any  other  newspaper  published  in  the 
same  county,  having  in  the  opinion  of  the  board  the  largest  circulation  in 
the  village,  may  be  so  designated.  If  no  official  paper  has  been  designated, 
the  designation  of  a  newspaper  for  the  publication  of  a  notice,  resolution, 
ordinance  or  other  proceeding  of  the  board  shall  be  deemed  a  designation 
thereof  as  the  official  paper  of  the  village  for  the  purpose  of  such  publica- 
tion. The  fees  of  the  official  paper  shall  be  fixed  by  the  board  at  a  rate 
not  exceeding  seventy-five  cents  per  folio. 

SeuTce. — Former  Village  L.  (L.  1897,  ch.  414)  |  88.  subd.  8;  subdivision  was 
new  In  former  Village  Law. 

9.  YiUage  map.  Shall  cause  a  map  of  the  village  to  be  made  and  kept 
on  file  with  the  clerk,  showing  the  boundaries  of  the  village  and  the  names 
and  boundaries  of  all  streets  and  public  grounds  therein ;  also  the  location 
of  all  sewers,  hydrants,  water  pipes,  and  all  underground  pipes  and  works 
belonging  to  the  village,  and  shall,  when  necessary,  cause  such  map  to  be 
revised,  corrected  and  renewed. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  f  88,  subd.  9;  originallr  revised 
from  L.  1870,  ch.  291,  tit.  3.  |  14. 

10.  Names  of  sireets.  May  give  names  to  the  streets  and  public  places, 
and  numbers  to  the  lots  or  buildings,  in  the  village. 

BovTce.— Former  Village  L.  (L.  1897.  ch.  414)  |  88.  subd.  10;  originally  revised 
from  L.  1870.  ch.  291,  tit.  3.  |  12. 

11.  Village  attorney.  May  employ  an  attorney  and  p^  him  a  reason. 
able  compensation. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  |  88,  subd.  11;  originally  revised 
from  L.  1870.  ch.  291,  tit.  3,  |  3.  subd.  6. 

Beard  of  tmttee't  power  to  employ  is  exclnslTe  of  other  boards  and  officers.  Mark 
T.  Village  ot  West  Troy  (1893).  69  Hun  442,  23  N.  Y.  Supp.  422;  ColUns  t.  Village  of 
Saratoga  Springs  (1893),  TO  Hun  583,  24  N.  Y.  Supp.  234.  alfd.  (1893),  140  N.  Y. 
637,  36  N.  E.  892;  People  ez  rel.  French  v.  Town  (1896),  1  App.  DIv.  127,  37  N.  Y. 
Supp.   864. 

President  and  tmiteei  may  employ  attorney  to  defend  action  brought  against  them 
In  their  offlclal  capacity.    Squire  v.  Preeton  (1894),  82  Hun  88,  31  N.  Y.  Supp.  174. 

Special  oonniel  may  be  employed  to  perform  some  peculiar  or  special  service, 
but  ordinarily  the  departments  of  the  village  should  be  r^resented  by  Its  own 
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attoraer.  Reynolds  t.  Village  of  Osslnlng  (1906),  102  App.  DIt.  298,  92  N.  Y.  Supp. 
964. 

Hone  other  tlun  leptlly  detlgaated  attoraer  bas  right  to  represent  the  Tillage 
or  any  board  or  officer  thereof.  Collins  ▼.  Village  of  Saratoga  Springs  (1893),  70 
Hun  683.  24  N.  Y.  Supp.  234,  affd.  (1893),  140  N.  T.  637,  35  N.  B.  892. 

Tillage  attorney  represents  hoard  of  health  in  all  ordinary  matters  requiring  legal 
serrlcae.  Reynolds  t.  Village  of  Osslnlng  (190B),  102  App.  DIt.  S98,  92  N.  Y. 
Supp.  961. 

An  attorney  U  avthoriced  to  appear  for  the  Tillage  in  oertlorarf  proceedings  to 
revlev  an  asseeBment  of  property.  People  ex  rel.  Cook  t.  Dunckel  (1910),  69  Mlae. 
S61,  135  N.  Y.  Snpp.  385. 

Bntie*  of  attorney.— Shepherd  v.  Oty  of  Cohoes  (1881).  12  Week.  Dig.  176. 

"Keasouable  oompeuaatloa"  based  upon  the  Hound  Judgment  of  the  board  of  tnts> 
tees  and  upon  actual  knowledge  of  the  services  rendered,  should  not  be  assailed 
in  the  absence  of  proof  that  the  compensation  claimed  and  allowed  was  excesaiTe 
and  unwarranted.  In  re  Village  of  Kenmore  (1908),  59  Misc.  38S.  110  N.  Y.  Supp. 
1003. 

Tayiaent  of  oonasd  In  motion  agalnit  hoard. — ^Tbe  board  of  trustees  are  not  author- 
ized to  pay  from  the  public  funds  the  compenaation  of  counsel  employed  In  a  pro- 
ceeding Instltnted  against  them  under  |  4  of  the  General  Mnniclpal  Law.  Matter  of 
Village  of  Kenmore  (1908),  59  Misc.  SS8,  399,  110  N.  Y.  Supp.  1008. 

BeeoTcry  of  salary  after  Tillage  beeomei  olty. — An  attorney  at  law  retained  by 
an  Incorporated  Tillage  at  an  annual  salary  Is  not  an  officer  of  the  Tillage.  Where 
BoTeral  months  after  plaintiff's  appointment  as  attorney  for  an  incorporated  Til- 
lage at  on  annual  salary  the  city,  which  pursuant  to  leglslatlTe  enactment  came 
Into  existence  as  the  eucceesor  corporation  of  the  Tillage,  refnees  to  permit  him 
to  complete  his  senricee,  he  Is  entitled  to  recoTer  from  It  the  unpaid  balance  of 
his  aalary  due  upon  the  contract  of  his  genera)  retainer.  Fisher  t.  City  of  Mechanic- 
Tille   (1916).  94  Misc.  134,  167  N.  Y.  Supp.  618. 

12.  Public  pound.  May  establish  and  mamtain  a  public  pound  and 
employ  a  keeper  thereof,  and  fix  his  compensation,  and  the  fees  to  be 
charged  by  him. 

Sonree.— Former  Village  L.  (L.  1897,  ch.  414)  f  88,  subd.  IS;  originally  revised 
from  L.  1870,  ch.  291,  Ut.  3,  |  3,  subd.  8. 

13.  ViUage  dock  and  tcaUs.  May  establish  and  maintain  a  village  clock 
and  scales  for  the  public  convenience;  and  fix  the  fees  for  the  use  of  such 
scales. 

Sonree.— Former  Village  L.  (L.  1897,  ch,  414)  f  88,  subd.  13,  aubdlTlslon  was  new 
in  former  Village  Law. 

14.  To  act  as  fence  viswert.  Possesses  eoncurrent  jurisdiction  with 
town  fence  viewers,  and  has  all  their  powera  with  respect  to  division  fences 
within  the  village. 

Sonroe.— Former  Village  L.  (L.  1897,  oh.  414)  |  88,  subd.  14;  subdlTislon  was  new 
in  former  Village  Law. 

Keferencei. — Powera  and  duties  of  fence  Tlewers,  ||  360-369. 

15.  Drains.  May  construct  drains  and  culverts  and  regulate  water 
courses,  ponds  and  watering  places  within  the  village,  and  power  and  au- 
thority is  hereby  conferred  upon  the  board  of  trustees  of  a  village,  in  the 
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name  of  the  village,  to  acquire  title  to  real  property  for  public  use,  or  an 
easement  for  a  right  of  w^  therein  necessary  therefor,  whether  such  real 
property,  or  an  easement  for  a  right  of  way  therein  is  located  within  or 
withont  such  village,  by  purchase,  or  if  anable  to  agree  with  the  owners 
for  the  purchase  of  aueh  real  property  or  an  easement  for  a  right  of  way 
therein,  the  board  of  trustees  may  acquire  such  real  property  or  easement 
for  a  right  of  way  therein,  by  condemnation  as  provided  by  and  under 
chapter  twenty-three,  title  one  of  the  code  of  civil  procedure,  for  any  of 
the  purposes  mentioned  in  this  subdivision  and  to  protect  the  property 
within  the  village  from  floods,  freshets  and  high  water.  The  board  of 
trustees  may  cause  such  construction  or  regulation,  as  the  case  may  be, 
with  respect  to  drains,  culverts,  water  courses,  ponds  and  watering  places 
to  be  done  wholly  at  the  expense  of  the  village,  or  of  the  owqers  of  the 
property  benefited,  or  partly  at  the  expense  of  each ;  but  such  construction 
or  regulation  shall  not  be  wholly  at  the  expense  of  the  owners  of  the 
property  benefited,  or  partly  at  the  expense  of  such  owners  and  partly 
at  the  expense  of  the  village,  except  as  provided  by  the  provisions,  so  far 
as  applicable,  of  sections  two  hundred  and  sixty-two  to  two  hundred  and 
seventy-six,  both  inclusive,  of  this  chapter,  which  said  provisions,  so  far 
as  applicable,  are  extended  to  and  shall  apply  to  the  powers  conferred  by 
this  subdivision.     {Suhd.  amended  by  L.  1910,  ch.  454  and  L.  1916,  ch.  36.) 

Source. — Former  Village  L.  (L.  1897,  cb.  414)  |  88,  anbd.  15,  as  amended  by  L. 
1904,  cb.  193;  originally  revised  from  L.  18T0,  cb.  291,  tit.  3,  {  3,  sabd,  26,  In  part, 
as  amended  by  L.  1893,  cb.  212. 

Conitrnctlon  of  dnlni  and  ov]yerti. — The  provlslona  of  tbls  section  vltb  reference 
to  tba  constrnctlon  of  drains  and  culverts  and  rsRulatlon  of  watercourses  are 
not  ezcIuaWe  nor  are  tbey  inconsistent  wltb  tbe  drainage  law.  Matter  of  Spring 
Valley  Swamp  (1910),  66  Misc.  206,  123  N.  Y.  Snpp.  269,  aSd.  (1911),  145  App.  DIr. 
636.  129  N.  Y,  Supp.  918. 

16.  Water  supply.  May  establish,  regulate  and  repair  public  reser- 
voirs, aqueducts,  pumps,  wells,  fountains,  and  watering  and  drinking  places. 

Sonroe.— Former  Village  L.  (L.  1897,  ch.  414)  |  88,  eubd.  16;  originally  revised 
from  L.  1870,  cb.  291,  tit.  3,  |  3,  aubd.  13,  in  part,  as  amended  by  L.  1874,  ch.  474. 
Partly  new. 

Fslluie  to  maintain  infflolent  quantity  of  water  to  ezUngulsb  fire  does  not  create 
cauae  of  action  against  the  municipality  on  the  part  of  tbe  party  aggrieved.  Waln- 
wrigbt  V.  Queens,  etc.,  Co.  (1894),  78  Hun  146,  28  N.  Y.  Supp.  987. 

17.  Lighting  streets.  May  provide  for  the  lighting  of  the  streets  and 
the  safety  of  the  lamps. 

Source. — Former  Village  L.  (L.  1S97,  ch,  414)  |  88  suhd.  17;  originally  revised 
from  L.  1870,  ch.  291,  tit.  3,  |  3,  subd.  10. 

Trustees  have  power  to  grant  a  franeblie  to  an  Indlvldnal  or  a  corporation  an- 
tborlElng  the  Installation  and  operation  of  an  electric  light  plant  Wakefield  T. 
Village  of  Theresa  (1908),  125  App.  Dlv.  38,  109  N.  Y.  Supp.  414. 

Poles,  wire  and  gas  pipes  are  not  an  additional  burden  on  the  fee.  Oaa-I^Ight  Co. 
V.  CalltlttB  (187B),  62  N.  Y.  386;  Electric  Constructlou  Co.  v.  Helferman  (18M). 
34  N.  Y.  St.  Rep.  436.  12  N.  Y.  Supp.  336;  Jobceon  v.  Thompson-Houston  Blectrie 
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Co.  <18S9),  G4  Hun  469,  7  N.  Y.  Supp.  716;  ConeumeT's  Oas  Co.  v.  CongresB  Springs 
Co.  (1891),  39  N.  T.  St.  Rep.  703,  IE  N.  Y.  Supp.  624. 

ICaudamni  will  not  He  to  compel  corporation  to  furnish  light.  Wainwright  t. 
Qneens,  etc.,  Co.  (1894),  78  Hun  146,  £8  N.  Y.  Supp.  987. 

18.  Standi  for  vehicles.  May  designate  stands  for  hacks,  carriages  and 
other  vehicles. 

Bonroe. — Former  Village  L.  <L.  1897,  ch.  414)  f  SS,  sabd.  18;  orlgluallr  revised 
trom  L.  1870,  ch.  291,  tit.  3,  |  3,  snbd.  22,  In  part,  as  amended  b?  1^  1878,  cb.  281. 

The  power  should  be  exerelied  wltb  dlacretton,  and  the  designation  of  a  stand  does 
not  amount  to  a  defenee  to  the  owner  ot  coaches  bo  stationed  against  a  private 
action  tor  Injunction  and  damages  for  obstructing  the  entrance  to  the  plaintiff's 
premises.  Masterson  v.  Short  (1867),  30  N.  Y.  Super.  (7  Robt)  241,  where  a 
preliminary  Injunction  was  denied  npon  the  contrary  doctrine. 

19.  When  to  have  powers  of  other  boards.  Has  all  the  powers  and  is 
subject  to  all  the  liabilities,  and  must  perform  all  the  duties,  of  a  separate 
board  of  fire,  water,  light,  sewer  or  cemetery  commissioners,  if  the  viUage 
has  no  such  separate  board;  and  in  that  case  a  provision  applying  to  either 
of  such  boards  applies  to  the  board  of  trustees. 

Sonroe. — Former  Village  L.  (L.  1S97,  ch.  414)  |  88,  subd.  19;  section  was  new 
In  former  Village  Law, 

Wbere  there  Is  no  board  of  water  oommlsilonert  the  board  of  truBtees  Is  required 
to  act.  Village  of  Waverly  (1908),  127  App.  DIv.  440,  111  N.  Y.  Supp.  641,  affd. 
(1909),  194  N.  ¥.  645,  87  N.  B.  1129. 

Power  to  appoint  a  chief  engineer  of  Are  department  of  Dobbs  Ferry  which 
baa  no  board  of  fire  commissioners  held  to  rest  with  the  board  ot  trustees  and  not 
with  the  council  ot  the  fire  department,  under  section  206  ot  the  Village  Law. 
People  ex  rel.  Wallace  v.  Carpenter  (1912),  77  Mlsc,  244,  136  N.  Y.  Supp.  593. 

20.  Banks  of  deposit.  Shall  designate  banks  for  the  deposit  of  all 
moneys  received  by  the  treasurer,  and  may  require  of  any  such  bank 
security  for  the  repayment  thereof;  and  may  require  a  report  by  the  cashier 
thereof  to  each  regular  meeting  of  the  board  of  the  amount  on  deposit  to 
the  credit  of  the  treasurer. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  |  88.  subd.  20;  orlginallr  revised 
trom  L.  1870,  ch.  291,  tit.  3,  |  3,  BUbd.  30.  as  added  by  L.  1890,  ch.  236. 

21.  Auditing  biUs.  Shall  audit  all  bills  and  accounts  and  all  claims 
for  damages  against  the  village,  except  that  in  villages  having  a  separate 
board  of  fire,  water,  light,  sewer,  park  or  cemetery  eommisBioners,  or  board 
possessing  the  powers  of  two  or  more  such  boards  or  a  village  board  pos- 
sessing like  powers,  it  may,  by  ordinance,  authorize,  empower  and  direct 
such  board  or  boards  to  audit  and  order  paid  all  bills  and  accounts  incurred 
by  such  board  or  boards  and  which  arc  payable  out  of  the  funds  within 
the  jurisdiction  of  such  board  or  boards,  but  no  bill  or  account  against  the 
village  or  any  such  board  or  boards  for  property  purchased,  materials  fur- 
nished, services  rendered,  or  disbursements,  shall  be  audited  or  paid,  nor 
shall  an  action  be  brought  thereon  unless  such  bill  or  account  shall  be  made 
out  in  items,  and  properly  dated  with  an  affidavit  attached  thereto  by  the 
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person,  or  one  of  the  persons,  or  an  officer  of  &  corporation,  presenting  or 
claiming  the  same,  that  the  items  of  such  bill  or  aecoont  are  correct,  that 
the  services  and  disbursements  charged  therein  have  been  in  fact  rendered 
or  paid,  and  that  no  part  thereof  has  been  paid  or  satisfied.  The  board  or 
boards  shall  cause  to  be  entered  apon  its  or  their  minutes  the  amount 
claimed,  the  amount  allowed,  and  the  fund  from  which  each  amount  al- 
lowed shall  be  paid.  No  action  shall  be  brought  upon  any  such  bill  or 
account  within  thirty  days  from  the  time  the  same  was  presented  to  the 
board  authorized  to  audit  the  same.  {Subd.  amended  by  L.  1917,  ch.  150, 
in  effect  April  6,  1917.) 

Sonroe. — Former  VlUase  L..  (L.  I89T,  ch.  414)  I  8S,  anM.  21;  artKinall:r  revised 
from  L.  1870,  cb.  291,  Ut  3,  |  9.  In  part,  aa  amendad  by  L.  18S9,  ch.  440.  Last 
aentence  la  new. 

SefereneH. — AetlouH  for  damagea,  |  341,  poet.  Coats,  when  not  allowed,  Code 
CtT.  Pro.  i  3246.  Preaentatton  of  clalma  to  flecal  officer.  See  notes  under  |  82,  ante. 
Presentation  of  false  clalma,  Penal  Law.  i  1872.  l^Ise  auditing  and  payment. 
Penal  Law,  {}  1863,  1864. 

Duty  to  andlt  la  a  poaitlve  one,  and  ths  word  "may"  aa  used  In  the  atatnte  has 
been  construed  as  "must"  People  ez  rel.  Qlnamore  t.  Qllroy  (1894),  82  Hon  500, 
81  N.  Y.  Supp.  778,  affd.  (1895).  146  N.  Y.  696,  40  N.  E.  164. 

Power  to  audit  olalmi  Ineludea  authority  to  determine  wbetber  the  same  la 
reasonable  and  legal.    People  ez  rel.  HcOorem  y.  Truateee  of  Penn  Tan  (1896), 

2  App.  Div.  29.  37  N.  Y.  Supp.  E35,  aSd.  (1897),  163  N.  T.  643,  47  N.  E.  1110. 
Preientatlon  to  president  or  treaiurer  not  aufllclent    Mark  y.  Village  of  West 

Troy  (1893),  69  Hnn  442,  23  N.  Y.  Supp.  422. 

Aotlon  not  barred  by  rejection  of  elalm.— Port  Jerrla  Water-works  Co.  v.  Village  of 
Port  Jerrla  (1896),  151  N.  Y.  111.  46  N.  E.  388. 

■andamns. — Where  there  baa  been  no  appropriation  a  creditor  can  only  have  a 
mandamus  to  audit  not  to  pay.  People  ex  rel.  Miller  t.  Green  (1874),  46  How.  Pr. 
367. 

Complaint  aliasing  rendition  of  aerrlcea,  the  presentation  of  the  bill  to  the  board 
of  trustees  for  audit,  the  rejection  of  the  bill  and  the  lapse  of  thirty  days  since 
rejection  la  sufBciant  Kent  y.  Village  of  North  Tarrytown  (1900),  50  App.  Div. 
602,  64  N.  Y.  Supp.  178. 

22.  Parades  of  fire  department.  May  provide  for  the  public  inspection 
and  parade  of  the  fire  department,  at  an  """""1  expense,  including  the 
hiring  of  a  band,  not  exceeding  two  hundred  dollars. 

Bonree. — Former  Village  L.  (L.  1897,  cb.  414)  }  88.  eubd.  22;  originally  revlaed 
from  L.  1896,  ch.  437. 

Parade  oatilde  of  Tillage. — The  board  of  truatees  cannot  appropriate  moneys  for 
the  purpose  of  enabling  the  fire  depariment  to  participate  In  a  parade  held  outside 
the  Tillage  Umtto.  Matter  of  Village  of  Kenmore  (1908).  69  Mlac.  388.  398, 110  N.  Y. 
Supp.  1008. 

22-a.  Band  concerts.  May  provide  for  public  band  concerts  within 
the  village,  annually  between  June  first  and  September  fifteenth,  but  only 
after  a  proposition  therefor,  the  submission  whereof  is  hereby  authorized, 
shall  have  been  duly  adopted  at  a  village  election,  which  proposition  shall 
state  the  maximum  amount  to  be  expended  for  sueh  purpose  in  any  one 
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year.     (Subd.  added  by  L.  1911,  ck.  519  and  amended  by  L.  1913,  oh.  19.) 
Vote. — L.  1911,  ch.  619,  purports  to  amend  f  88  bat  |  89  Is  evldeutly  Intended. 
This  error  corrected  by  I*  1913,  cb.  19. 

23.  Dumping  grounds.  May,  whenever  in  its  judgment  the  interests  of 
the  village  require  it,  purchase  or  acquire  by  condemnation  proceedin^^ 
lands  for  the  establishment  of  a  public  dump  or  dumping  ^ound  in  any 
such  village,  and  may  prohibit  the  use  of  any  other  lands  within  the  village 
for  such  purpose. 

Source. — Former  Village  L.  (L.  1897,  cb,  414)  |  88,  eubd.  23,  as  added  by  L.  1901, 
ch.  60. 

24.  FWe  protection.    May  make  contracts  for  fire  protection,  and  ex- 
tingnishment  of  fires,  with  the  fire  department  in  the  village  or  an  adjoin-     \V'^*'^ 
ing  incorporated  or  unincorporated  village  for  &  term  of  years  not  to 

exceed  ten.     {Suhd.  amended  by  L.  1911,  ch.  495.) 

Source.— Former  Village  L.  <!..  1897,  cb.  414)  f  88.  aubd.  E4,  aa  added  by  L.  1901, 
cb.  693. 

Coniclidaton'  note. — Relatea  to  powers  of  boards  ot  truHteee.  Word  "to"  changed 
to  "may"  to  make  It  correspond  to  the  other  subdlvlsloas,  which  provide  what  the 
board  "may"  or  "shall"  do.  The  preliminary  statement  ot  the  eectton  is  "The 
board  of  trustees  of  a  village,"  which  cannot  grammatically  be  followed  by  the 
word  "to"  while  a  statement  that  "Tbe  board  of  tmsteee  of  a  village  may  make 
contracts"  would  be<correct. 

25.  Disposition  of  garbage  tmd  ashes,  a.  May  provide  for  the  re-  g,^ 
moval  from  the  buildings  in  said  village  and  for  the  disposition  of  swill,  ■iI^mj'" 
garbage,  ashes  and  rubbish  of  said  buildings,  or  for  the  removal  and 
disposition  of  the  swill  and  garbage  alone,  or  the  ashes  alone,  either  directly 
through  the  employees  of  said  village  or  by  contracting  with  other  persons, 
provided,  however,  that  authority  shall  be  first  obtained  therefor  by  a 
proposition  adopted  at  a  village  election,  which  proposition  shall  state  the 
maximum  amount  to  be  expended  for  such  purpose  or  purposes  in  any 

one  year. 

b.  Upon  the  adoption  of  a  proposition  therefor  at  a  village  election, 
may  establish  or  construct  a  plant  for  the  disposal  of  swill,  garbage,  rub- 
bish and  ashes,  or  any  of  them,  and  may-  purchase  or  lease  real  property 
therefor  and  vehicles  or  other  appurtenances  to  be  used  in  connection 
therewith.  Such  proposition  shall  state  the  estimated  maximum  and  mini- 
mam  cost  thereof.  Upon  the  acquisition  of  such  plant,  may,  without  the 
adoption  of  any  proposition  as  to  the  amount  to  be  expended  therefor  in 
any  one  year,  operate  the  same  and  collect  and  dispose  of  swill,  garbage 
and  rubbish,  either  directly  through  the  employees  of  said  village  or  by 
contracting  with  other  persons  for  a  period  not  exceeding  five  years. 
{Subd.  amended  by  L.  1916,  eh.  114  and  L.  1917,  ch.  27,  in  effect  March  1, 
1917.) 

Bonree.— Former  Village  L.  (L.  1897.  ch.  414)  |  88,  subd.  25,  as  added  by  L.  190S, 
ch.  BOO. 
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I  89.  Powers,  duties  and  compeoBatlou  of  officers.  L.  1909,  cb.  64. 

Hot  B  KOTernmental  fniicti»B  of  abattug  a  nuisance,  bnt  a  prlTate  duty  which 
would  otherwise  rest  upon  the  property  owners.  ConsoQuently  the  mnnlelpallty  Is 
liable  for  Injury  received  at  the  hands  ot  a  driver  bdonglng  to  the  street  cleaning 
department.    Quill  v.  Mayor,  etc.,  of  New  York  (1899),  36  N.  Y.  476. 

26.  Marking  of  poles.  May  require  all  telephone,  telegraph,  electric 
light  and  electric  power  poles  where  the  same  are  located  apon  a  pablic 
highway  within  the  limits  of  said  village,  to  be  marked  with  the  name  or 
initials  of  the  owner  or  owners  of  the  poles,  in  anch  distinct  and  legible 
letters  and  characters,  and  in  snch  manner  as  they  may  prescribe. 

Source.— Former  Village  L.  <L.  1897,  ch.  414)  |  88,  snbd.  26,  as  added  by  U  190S. 
ch.  301.  • 

27.  •  Indemnity  insurance.  May  contract  at  the  expense  of  the  village 
for  indemnity  insurance  insuring  the  village  against  damages  lor  injuries 
to  persons.     {Subd.  added  by  L.  1914,  ch.  403.) 

26.  Publicity  fund.  When  authorized  by  a  resolotion  duly  adopted 
by  a  majority  of  the  qualified  voters  of  such  village,  voting  thereon  at  a 
general  village  election  or  at  a  special  election  called  and  held  for  such 
purpose,  may  establish  a  publicity  fund  of  such  amount  as  the  resolution 
may  direct,  to  be  expended  for  the  purpose  of  advertising  the  advantages 
of  such  village  as  a  summer  and  winter  resort  or  otherwise,  including  the 
necessary  and  legitimate  expense  of  securing  the  designation  of  such  vil- 
lage as  the  place  for  holding  the  convention  or  meeting  of  any  oi^aniza- 
tion  or  society,  and  for  such  other  and  additional  purposes  as  may  tend 
to  promote  the  general  commercial  and  industrial  welfare  of  the  village, 
and  for  that  purpose  may  raise  by  taxation  a  sum  not  exceeding  one 
thousand  dollars  per  annum  to  be  assessed,  levied  and  collected  in  the 
same  manner  that  other  village  tases  are  assessed,  levied  and  collected. 
(Subd.  added  by  L.  1916,  ch.  108.) 

29.  Lighting  districts.  Shall  have  the  power,  upon  application  by  a 
petition  in  writing  of  a  majority  of  the  resident  owners  of  taxable  real 
property  within  the  boundaries  of  a  proposed  lamp  or  lighting  district  as 
the  same  appear  upon  the  last  preceding  completed  assessment  roll,  to 
establish  such  special  lighting  district  or  districts  for  the  proposed  system 
of  street  lighting  and  from  time  to  time  alter  or  extend  the  same  with  full 
power  to  order  such  construction  and  installation  and  to  enter  into  a  con- 
tract for  lighting  in  snch  district  or  districts  so  established  or  extended  as 
said  board  may  deem  proper  or  expedient.  Such  petition  shall  contain  a 
map  of  snch  district  and  a  description  of  the  same,  and  said  district  or 
districts  or  any  extension  thereof  shall  become  established  by  the  filing  by 
the  board  of  trustees  of  a  certificate  in  the  ofBce  of  the  village  clerk 
describing  the  bounds  of  such  district  or  districts  or  any  extension  of  the 
same.  The  amount  of  any  contract  that  may  be  entered  into  for  such 
*  Editorial  beading. 
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Special  lighting  district,  pnrsnant  to  the  proviBioiis  of  this  aubdiviBlon, 
Then  established  apon  the  petition  of  the  property  ownera,  shall  be  ap- 
portioned by  the  hoard  of  tmstees  by  ordinance  between  the  owners  within 
such  district  and  the  village  at  large-,  but  in  no  event  shall  said  owners  he 
chained  more  than  the  per  centum  specified  in  the  application,  and  said 
amounts  so  apportioned  to  the  property  owners  shall  be  assessed,  levied  and 
collected  in  the  same  manner  and  by  the  same  officers  aa  the  village  taxes, 
charges  or  ezpenses  for  gueh  village  are  now  assessed,  levied  and  collected. 
The  board  of  trustees  may,  on  its  own  motion,  and  shall  upon  the  petition 
of  twenty-five  electors  qualified  to  vote  upon  a  proposition,  cause  to  be 
submitted  at  the  next  regular  or  special  village  election  a  proposition  for 
a  special  lighting  district  or  districts  or  any  extensions  thereof.  When 
the  lighting  d^rict  or  districts  or  any  extensions  thereof  are  established 
pnrsnant  to  a  proposition  submitted  at  any  village  election,  the  amount  of 
any  contract  entered  into  for  such  special  lighting  shall  be  assessed,  levied 
and  collected  upon  and  between  all  of  the  taxable  property  in  said  village 
in  the  same  manner  and  by  the  same  oflScers  as  the  village  taxes,  charges 
or  expenses  are  now  assessed,  levied  and  collected.  {8ubd.  added  by  L. 
1917,  ek.  414,  in  effect  May  8,  1917.) 

Befereneei. — ^Lighting  districts  outside  of  Incorporated  Tillages,  Town  Law,  f| 
260-263. 

§  90.  Villi^  ordinances. — ^The  board  of  trustees  has  power  to  enact, 
amend  and  repeal  ordinances  for  the  following  purposes : 

1.  Relating  to  peace  and  good  order  geTverally.  To  preserve  the  public 
peace  and  good  order;  to  prevent  and  suppress  vice,  immorality,  disorderly 
and  gambling  houses  and  houses  of  ill-fame,  riots  and  tumultuous  assem- 
blages, unnecessary  crowds  upon  the  streets,  or  in  doorways  or  stairways 
adjacent  thereto,  or  loitering  about  such  places,  and  all  disorderly,  noisy, 
riotous  or  tnmnltons  conduct  within  the  village,  disturbing  the  peace  and 
gniet  of  the  village  or  any  meeting  or  assembly  therein. 

Sonree.— Former  Village  L.  (L.  1S97,  ch.  414)  |  89,  Bubd.  1;  oriKlnallr  revised 
from  L.  1870,  ch.  291,  Ut  3,  |  3,  subd.  2;  tit.  8,  |  18,  in  part. 

Authority  to  psu  ordlnaiiae  consists  of  the  delegation  by  the  legislature  to  the 
board  ot  tmstees  of  the  Tillage  of  such  local  leglslatlTs  powers  as  may  he  sultsble 
to  their  proper  organization,  and  Is  therefore  an  exercise  of  the  sovereign  power  ol 
the  state.  Consumer's  Gas  Co.  v,  Congress  Springs  Co.  (1S91),  61  Hun  133,  IE  N.  Y. 
Supp.  624. 

Ordinance  where  »tate  law  alto  pnaUhM. — ^Board  of  trustees  may  pass  an  ordi- 
nance proTldlng  a  penalty  for  an  act  which  Is  prohlhlted  by  a  state  taw  and  punish- 
able as  a  crime.    Rept.  of  Atty.  Oenl.  (1903)  310. 

Bloyole  lloenie. — Board  may  adopt  ordinance  allowing  riding  on  eidewalks.  Effect 
of  license  on  liability  of  TlUsge  tor  acts  of  licensee.  Lectmer  v.  Village  of  Newark 
(1896),  19  Htfic.  4G2.  44  N.  T.  Supp.  666. 

Village  authorities  hare  power  to  permit  the  riding  of  bicycles  upon  sldewalhs, 
but  when  not  subjfcted  to  resaonable  regulations,  section  1907  of  the  Penal  Law 
applies.    Report  of  Atty.  Qenl.  (1912)  4S8. 
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I  90.  Powers,  dntles  and  compensation  of  officers.  L.  1909,  ch.  M. 

An  ordlnanM  proUbltls;  the  keeping  of  honor  ^>*^*  cannot  be  passed  by  a  Tillage 
Incorporated  under  the  Village  Law.    Rept.  of  Atty.  Oenl.  (ISIl)  361. 

2.  Animals  at  large.  To  restrain  the  running  at  large  of  horses,  cattle, 
sheep,  Tininuzzled  dogs,  fowls  or  other  animals,  and  may  authorize  the  im- 
pounding and  sale  of  the  same  for  the  penalty  and  costs  of  keeping  and 
proceedings,  or  the  killing  of  such  unmuzzled  dogs. 

Source.— Former  Village  U  (L.  1897,  ch.  414)  {  89,  buM.  2;  originally  revised 
from  U  1870,  ch.  291,  tit.  3.  |  3,  subds.  8,  9. 

Employment  of  awiituit*. — An  ordinance  authorizing  an  officer  to  drlre  animals 
to  a  pound,  and  to  hire  necessary  assistants  does  not  anthorlse  any  person  to  do  ao, 
although  the  officer  has  given  public  notice  that  any  such  person  would  be  paid 
therefor.    Jackson  v.  Morris  (1S4S),  1  Den.  199. 

3.  Fast  driving.  To  regulate  or  prevent  fast  riding  or  driving,  or 
the  leaving  of  horses  untied  or  hitched  an  unreasonable  time  in  the  streets 
or  public  places,  or  the  driving  of  animals  on  the  sidewalhs. 

Sonroe.— Former  Village  L.  (U  1897,  ch.  ch.  414)  |  89,  subd.  3;  originally  rerlaed 
from  L.  1870,  ch.  291,  tit.  3,  |  3,  subd.  18. 

4.  Amusements.  To  regulate  or  prevent  coasting,  ball  playing  or  any 
act,  amusement  or  practice,  endangering  property  or  persons  on  the  streets 
or  public  grounds. 

Source.— Former  Village  U  (L.  1897,  ch.  414)  |  89,  aubd.  4;  originally  i«vlsed 
from  L.  ISTO,  ch.  291,  tit  3,  |  3,  aubd.  14,  as  amended  by  L.  1882,  ch.  305.  See 
Roderick  t.  Whltson  (1889),  51  Hun  620,  4  N.  Y.  Snpp.  112. 

Statute  eontemplstei  criminal  proceeding  against  persons  Tiolatlng  ordinance. 
Roderick  v.  Whltson  (1889),  51  Hun  620,  4  N.  T.  Snpp.  112. 

Bioyele  riding  on  ■idewalk  may  be  prohibited  by  ordinance.  Puller  v.  Redding 
(1896),  16  MlBC.  634,  39  N.  Y.  Snpp.  109,  revd.  (1897),  13  App.  Dlv.  61,  43  N.  Y. 
Supp.  96. 

5.  Incumbering  the  streets;  encroachments.  To  regulate  or  prevent 
incumbering  the  streets  or  public  grounds  with  any  material  whatever,  or 
any  encroachment  or  projection  in,  over,  or  upon  any  of  the  streets  or 
public  grounds,  or  any  excavations  immediately  adjacent  thereto. 

Source.— Former  Village  L,  (L.  1897,  ch.  414)  {  89,  subd.  G;  originally  revised 
from  U  1870,  ch.  291,  tit.  3,  i  3,  aubds.  6,  7. 

Fortlsni  of  streets  may  be  devoted  to  neoetiary  and  nsefol  pnrposei  provided  ample 
passage  way  is  left  for  the  public.  Tubesing  v.  City  of  Buffalo  (1900),  61  App. 
Div.  14,  64  N.  Y.  Supp.  399;  Dougharty  v.  Village  of  Horseheads  (1899).  169  N.  Y. 
154,  53  N.  E.  799,  6  Am.  Neg.  Rep.  348;  Ring  V.  City  of  Coboee  (1879),  77  N.  Y.  83; 
Dubois  V.  City  of  Kingston  (1886),  102  N.  Y.  219,  6  N.  E.  273. 

Consent  implied  where  materials  are  kept  In  street  with  full  knowledge  ot  village 
officers.    Village  ot  Seneca  Falls  v.  Zalinskl  (1876),  8  Hun  671. 

Building  materiali  in  street  with  consent  of  authorities.  Village  of  Seneca  Emails 
T.  Zalinskl   (1876),  S  Hun  571. 

Zreotion  of  monument  at  a  street  Intersection  so  as  not  to  interiere  with  the 
reasonable  nse  of  the  same  le  not  unlawful.  Wallace  r.  Village  of  Canandalgua 
(1909),  117  N.  Y.  Supp.  912. 

Abutments  and  piers,  malntenanoe  over  street. — ^Municipal  authorities  not  warran- 
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ted  In  permitting  tbe  excltutlTe  nae  of  a  considerable  portion  of  tbe  street  for  the 
maintenance  ol  afautmesta  and  piers.  Delaware,  etc.,  R.  Co.  v.  Cltr  ot  Buffalo 
(1886),  4  App.  DlT.  562,  3S  N.  Y.  Supp.  610,  affd.  (1899),  168  N.  Y.  266,  63  N.  B.  44. 

Awning  ai  a  nntianM.— Tbere  le  a  distinction  between  tbe  rlgbt  to  permit  tbe 
use  ot  tbe  BubsoU  ol  tbe  street  by  tbe  abutting  owners  and  tbe  right  to  permit  a 
permanent  encroacbment  upon  tbe  street,  by  wblcb  the  absolute  right  ot  the  people 
to  the  uninterrupted  nee  thereof  may  be  diminished.  With  respect  to  street 
awnings  which  have  been  held  to  be  within  the  power  of  the  municipal  anthorltlee 
to  authorize,  tbe  Legislature  has  claeslfled  them  with  signs,  horse  troughs,  tele- 
graph poets  and  such  like  purposes,  as  legitimate  street  usee.  These  are,  within 
the  conuDon-law  rules,  encroachments  and  obstructions;  but  tbe  most  that  can 
be  said  Is  that.  It  tbe  Legislature  has  stretched  Its  power  in  delegating  to  the 
goyemlng  power  of  the  municipality  the  right  to  authorize  the  erection  ot  awnings, 
such  an  encroachment  is  ot  too  unsubtanstlal  a  nature  to  be  considered  as  a  public 
nuisance.  City  ot  New  York  v.  Rice  (1910),  198  N.  Y.  124,  91  N.  B.  2S3,  28  L.  R.  A. 
<N.  S.)   376,  affg.   (190S),  128  App.  Div.  903,  112  N.  Y.  Supp.  1124. 

Xaitanoei  ot  obitraotloni. — ^Front  stoop.  Crooke  v.  Anderson  (1880),  23  Hun  2GT. 
Show.case.  Hallock  t.  Scheyer  (1884),  33  Hun  111.  Banner.  Champlln  y.  Vil- 
lage ot  Fenn  Yan  (1884),  34  Hun  33,  aSd.  (1886),  102  N.  Y.  680.  Horse  and  wagon. 
Flynn  t.  Taylor  (1889).  63  Hun  167,  6  N.  Y.  Supp.  96.  aUd.  (1891),  127  N.  Y.  698, 
28  N.  R  418. 

Authorities  cannot  legalUe  obitmotioa  so  as  to  bal*  the  public  rl^t;  user,  though 
long  continued,  Is  not  obstacle  to  proceedings  tor  remOTSl.  People  ex  rel.  Wooeter 
T.  Maber  (1894),  141  N.  Y.  330,  36  N.  B.  396. 

Xandamui  will  not  He  to  compel  the  mayor  to  Institute  proceedings  for  tbe  re- 
moval of  an  Incumbrance,  and  bis  discretion  In  this  regard  Is  not  affected  by  a 
resolution  of  tbe  Common  Council  requesting  hia  action  in  the  matter.  People  ex 
rel.  Wooster  v,  Maher  (1894),  141  N.  Y.  330,  36  N.  E.  396. 

EnoroachmenU  may  he  enjoined  In  an  action  on  the  part  of  tbe  Tillage.  Such 
right  ot  action  while  not  expressly  conferred  by  tbe  Village  Law  la  to  be  Implied 
from  the  Highway  Law  (L.  1890,  Ch.  668,  sec.  16)  granUng  euch  right  to  towns. 
Village  of  Oxford  t.  Willoughby,  (1905),  181  N.  Y.  155,  73  N.  E.  677.  affg.  (1903), 
87  App.  Dlv.  609.  83  N.  Y.  Supp.  1118. 

5-a.  Barbed  wire  fences.  To  forbid  the  use  and  maintenance,  by- 
owners  and  occupants  of  property  abutting  on  pabllc  streets  or  grounds, 
of  barbed  wire  or  similar  fences  along  the  boundaries  of  such  streets  or 
erroonds.     (Subd.  added  by  L.  IdlO,  ck.  69.) 

Seterenoesi — Wire  fences  along  highways  to  prevent  snow  blockade,  Highway  Law, 
II  66-68.    Use  of  barbed  wire  tor  division  fences.  Town  Law,  f  3S9. 

6.  Parades.  To  regulate  or  prevent  all  parades,  exhibitions,  and  the 
parade  or  playing  of  bands  of  music  upon  the  streets  or  public  grounds. 

Source.— Former  Village  L.  (L.  1897,  ch.  414)  |  89,  subd.  6;  subdivision  was  new 
in  former  Village  Law. 

7.  Blowing  of  iteam.  To  regulate  or  prevent  the  Mowing  of  steam 
into,  upon  or  over  the  streets. 

■ouToe.— Former  Village  L.  {L.  1897,  cb.  414)  f  89,  subd.  7;  subdivision  was  new 
in  former  Village  Law. 

8.  Shade  irees.  To  protect  and  preserve  shade  trees  in  the  streets  and 
public  places,  and  to  prevent  the  hitching  of  horses  to  such  trees. 
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Sonroe. — Former  Tillage  L.  (L.  1897,  cb.  414)  j  SB,  gnbd.  8;  section  was  new 
In  former  Village  Law. 

9.  Pales  and  wires;  granting  franchises.  To  regulate  tlie  erection  of 
telegraph,  telephone  or  electric-Ugbt  poles,  or  the  stringing  of  wires  in, 
over  or  apon  the  streets  or  public  grounds,  or  upon,  over  or  in  front  of 
any  building  or  buildings ;  but  no  franchise,  or  right,  to  erect  or  construct 
any  line  of  polffl  or  wiree  to  furnish  light  or  power  within  sach  village  or 
to  build,  construct,  erect  or  maintain  any  additional  line  of  sewer,  water  or 
gas  pipes,  over,  along,  across,  or  under  any  of  the  streets,  avenues,  lanes 
or  public  grounds  of  such  village  shall  be  granted  to  an;  individual,  firm, 
association,  copartnership  or  corporation  when  such  village  owns  and  uses 
an  electric-light  plant  or  water-works,  until  the  question  of  granting  such 
right  or  franchise  shall  have  been  duly  submitted  to  the  qualified  electors 
of  such  village,  at  an  annual  election,  or  at  a  special  election  duly  called 
and  held  for  that  purpose,  and  adopted  by  a  majority  of  the  votes  of  duty 
qualified  voters  east  at  such  election. 

Sonne. — Former  Village  L.  (L.  1S97,  ch.  414)  |  SB,  suM.  9,  as  amended  br  L.- 
1906,  ch.  577;  subdlvlelon  was  new  In  former  Village  Law. 

Keferenoe.— PreBcrlptlve  rights  not  acanlred  by  QMt,  Real  Property  Law,  |  aei. 

AntliDTlty  to  ereot  telephone  or  telegraph  polei. — The  anthorlty  Is  not  especlitllT 
conferred  to  grant  a  telegraph  or  telephone  company  the  right  to  erect  poles  and 
string  wires  thereon.  Village  authorities  are  only  permitted  to  regulate  their 
erection,  that  la  the  location  of  the  poles  and  the  streets  to  be  occnpled.  In  the  ab* 
sence  of  expressed  legislative  authority  a  'tillage  cannot  compel  a  telephone  com- 
pany to  place  the  esteoslon  of  Its  existing  lines  In  the  streets  of  a  village  in  under- 
ground conduits.  Vn.  of  Carthage  v.  Central  N.  Y.  Tel.  Co.  (1906),  18B  N.  T.  448,  78 
N.  E.  165,  revg.  (1906)  110  App.  Dlv.  62B.  96  N.  Y,  Supp.  919. 

Village  authorities  may  desiguate  tbe  streets  in  which  telephone  or  telegraph 
wires  shall  be  strung,  and  may  also  require  such  wires  to  be  put  In  underground 
conduits.    Rept.  of  Atty.  Oenl.  (1906)  630. 

Bight  mnit  be  aoquired  by  coDdemnatlon  and  telephone  company  holding  a 
franchise  from  the  village  cannot  erect  poles  In  tha  street  without  compensating 
the  owner  of  the  fee.  Powers  v.  State,  etc.,  Co.  (1907),  116  App.  Dlv.  737,  102  N.  T. 
Supp.  34;  see  Eels  v.  American,  etc,  Co.  (1894),  14S  N.  Y.  133.  38  N.  B.  202.  26 
L.  R  A.  640. 

Ordlnanoe  granting  right  to  erect  poles  In  the  street  cannot  be  attacked  col- 
laterally. Consumers  Gas  Co.  v.  Congress  Spring  Co.  (1891),  61  Hon  133,  IE  N. 
Y.  Supp.  S24. 

Tranohlie  of  electric  plant  cannot  be  impeached  on  the  ground  that  there  has 
been  no  formal  renewal,  after  the  village  authorities  have  acquiesced  In  the  right 
from  year  to  year  without  objection,  and  they  may  be  enjoined  from  removing 
poles  and  wires  from  the  street.  Wakefield  v.  Village  of  Theresa  (1908),  125  App. 
Dlv.  38, 109  N.  Y.  Supp.  414. 

The  location  of  eleotrlo  light  pole  having  been  aasented  to  by  the  village.  It  Is 
in  pari  delicto  and  cannot  claim  contribution  from  the  electric  light  company  m  an 
action  for  personal  Injuries.  Village  of  Geneva  v.  Brush,  etc.,  Co.  (1889),  60  Hon 
681,  3  N.  Y.  Supp.  596,  alTd.  (1S91),  130  N.  Y.  670,  29  N.  E.  1034. 

10.  Railroad  crossings;  speed.  To  regulate  the  time  during  which 
cars,  engines  or  trains  may  stand  upon  the  street  crossings  of  railroads ;  to 
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regulate  the  speed  of  locomotives  and  care,  subject  to  the  provisiotis  of  the 
railroad  law,  and  by  a  two-thirds  vote  of  all  the  members  of  the  board,  to 
reqnire  railroad  companies  to  erect  gates  at  crossings,  to  employ  competent 
men  to  attend  the  same,  and  to  employ  competent  flagmen  at  such  cross- 
ings. 

Soara«.— Former  Village  L.  (L.  1897,  ch.  414)  i  89,  subd.  10;  aubdivliiion  was  new 
In  former  Village  Law. 

Beferenee. — 8ee  Railroad  Iaw,  |  33. 

Eepeal  of  inbdlTliion  was  not  effected  by  section  63  of  the  Railroad  Law.  Vil- 
lage of  Depew  T.  Lehigh  Vallej'  R.  R.  Co.  (1914),  S5  Misc.  71,  148  N.  T.  Snpp.  266. 

Ordluanee  is  reaKmahle  reauiring  a  rate  ot  not  more  than  six  miles  an  hour 
In  a  populoufl  city,  aty  ot  Buftalo  T.  New  York,  etc.,  R.  R.  Co.  (1897),  162  N.  Y. 
276.  46  N.  E.  496. 

'  11.  Sidewalks.  To  compel  owners  or  ooonpanta  of  land  to  clear  snow, 
ice,  dirt  and  other  obstructions  from  the  sidewalk  in  front  thereof. 

Sonree.— Former  Vtljage  L.  (L.  1897,  ch.  414)  |  89,  sabd.  11;  originally  reTleed 
from  L.  1870,  ch.  291.  tit.  3,  |  3,  subd.  16,  In  part,  as  amended  by  L.  1896,  ch.  743. 

Keferenoei. — ABseaoment  ot  eipenae  of  clearing,  f  163,  post  Incumbering,  subd. 
E,  ante. 

12.  Fireworks  and  fireannt.  To  regulate  or  prevent  the  discharge  of 
firearms,  rockets,  gunpowder  or  other  explosives,  or  the  making  ot  bon- 
fires. 

Sonrce. — Former  Village  U  (L,  1897,  ch.  414)  i  89,  subd.  12;  originally  revised 
from  L.  1870,  ch.  291,  Ut.  3,  {  3,  subd.  28. 

13.  Infiammable  materials.  To  regulate  the  use  of  candles,  kerosene, 
light,  fires  or  burning  materials  of  any  kind  in  bams,  stables  or  other 
baildings  especially  liable  to  take  fire. 

Souroe.— Former  Village  L.  (L.  1897,  cb.  414)  |  89,  subd.  13;  originally  revised 
from  L.  1370,  ch.  ZSl,  tit.  3,  {  3,  subd.  23,  as  amended  by  L.  1877,  ch.  16. 

Ordinance  oonttnied  to  give  effect  to  all  of  the  language  used.  Village  of  New 
Roctaelle  v.  Clark  (1892),  66  Hun  140,  19  N.  Y.  Supp.  989. 

14.  Construction  of  chimneys,  'and  heating  apparatus.  To  r^pilate  the 
use  and  construction  of  chimneys,  fire.places,  stoves  and  heating  apparatus, 
and  the  deposit  of  ashes,  and  any  member  of  the  board  or  any  person  au- 
thorized by  it  may  enter,  when  necessary,  in  -the  daytime,  any  building 
within  the  village,  to  make  an  examination  with  reference  to  the  evasion  or 
violation  of  such  ordinance. 

Bonroe.— Former  Village  L.  (L.  1897,  ch.  414)  |  89,  subd.  14;  originally  revised 
from  L.  1870,  cb.  291,  tit.  3,  |  3,  snbd.  13,  In  part,  as  amended  by  I,.  1874,  ch.  474. 

15.  Gunpowder.  To  regulate  the  storing,  sale  or  transportation  of  gun- 
powder or  other  explosives  within  the  village. 

SODTM.— Former  Village  L.  (L.  1897,  cb.  414)  |  89,  subd.  16;  originally  revised 
from  L.  1870,  ch.  291,  tit  3,  |  3,  subd.  19. 

16.  Fire  limits.    To  prevent  the  construction  or  rebuilding  of  wooden 
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buildinga,  or  the  use  in  any  building  within  the  fire  limitB  of  materials 
liable  to  take  fire.  In  addition  to  an  action  or  proceeding  to  recover  the 
penalty  prescribed  by  the  ordinances  for  a  violation  of  this  subdivision, 
the  board  of  trustees  may  present  a  verified  petition  to  a  justice  of  the  su- 
preme court,  or  to  A  special  term  of  the  supreme  court  of  the  judicial 
district,  or  to  the  county  court  or  the  county  judge  of  a  county  in  which 
any  part  of  the  village  is  situated,  for  an  order  enjoining  the  violation 
thereof.  Such  petitior  shall  state  the  facts  '  concerning  the  alleged 
violation.  Upon  the  presentation  of  the  petition  the  justice,  judge  or  court 
shall  grant  an  order  requiring  such  person  to  appear  before  him,  or  before 
such  special  term  or  county  court,  respectively,  on  a  day  specified  therein, 
not  more  than  ten  days  after  the  granting  thereof,  to  show  cause  why  such 
person  should  not  be  permanently  enjoined  from  violating  such  ordinance. 
A  copy  of  the  petition  and  order  shall  be  served  in  the  manner  directed 
by  such  order,  not  less  than  five  days  before  the  return  day  thereof.  On 
the  day  specified  in  such  order,  the  justice,  judge  or  court,  before  whom 
the  same  is  returnable,  shall  bear  the  proofs  of  the  parties,  and  may,  if 
deemed  necessary  and  proper,  take  testimony  in  relation  to  the  allegations 
of  the  petition,  or  appoint  a  referee  for  that  purpose.  If  it  appears  that 
such  person  is  violatirut  the  ordinance,  an  order  shall  be  made  enjoining 
him  therefrom.  If,  after  the  entry  of  such  order  in  the  county  clerk's 
office  of  a  county  in  which  a  part  of  the  village  is  situated,  and  the  service 
of  a  copy  thereof  upon  him,  or  after  a  substituted  service,  as  the  justice, 
judge  or  court  may  direct,  such  person  shall  violate  such  ordinance,  such 
violation  shall  be  deemed  a  contempt  of  court,  and  punishable  in  the 
manner  provided  by  the  code  of  civil  procedure.  Costs  upon  the  applica- 
tion for  such  injunction  may  be  awarded  in  favor  of  and  against  the  parties 
thereto,  in  the  discretion  of  the  justice,  judge  or  court  before  whom  the 
petition  is  heard.  If  awarded  against  the  village,  the  costs  shall  be  a 
village  chaise. 

Source. — Former  Village  L.  (L.  IS9T,  ch.  414)  |  89,  aubd.  16;  originally  revised 
trom  L.  1870,  ch.  291,  tit.  3,  i  3.  subd.  13,  In  part,  ae  amended  by  L,  1874,  ch.  474; 
BUbd.  23,  as  amended  by  L.  1877,  ch.  IS. 

TTndeT  former  law  equity  would  not  Interfere  unleaa  in  case  of  nuisance.  Village 
of  New  Rochelle  v.  Lang  (1S94),  76  Hun  608,  27  N.  Y.  Supp.  600;  Villaee  of 
Brockport  V.  Johnaton  (1883),  13  Abb.  N.  C.  468. 

Authority  to  prevent  nie  bf  Inflammable  material  means  the  prevention  of 
the  uBe  of  Buch  material  in  the  constructton  of  a  building  and  not  to  prevent 
the  use  of  a  building  constructed  for  the  storage  of  BUch  material.  Village  of 
Skaneatelea  v.  Henuessy  (1909),  62  MIbc.  374,  116  N.  Y.  Supp.  788. 

In  the  abienoe  of  ordinance  establishing  fire  limits,  the  trustees  may  not 
enjoin  the  erection  of  a  wooden  building.  Village  of  Skaneateles  T.  Hennessy 
(1909),  62  Misc.  347,  116  N.  Y.  Supp.  788. 

Flie  Unltf  ordlnanoei,  see  VilUge  of  Watklns  v.  HiUerman  (1893),  73  Hon 
317,  26  N.  Y.  Supp.  262. 

17.  Sioimming  and  bathing.  To  regulate  swimming  and  baUiii^f  in 
open  water,  exposed  to  the  public,  within  or  bounding  the  village. 
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■oww.— Former  Village  L.   (L.  18B7,  cK  *H)   S9,  sabd.  17;  orlglnallr  rerlBed     fM>i7iHi 
rrom  L.  1870,  ch.  891.  Ut  3.  |  3,  Bubd.  17.  'iSciH 

Kefereaoet. — Public  Baths,  General  Mnnlcipal  Lav,  f  121. 

16.  Improper  noises.  To  r^ulate  or  prevent  the  ringiiig  of  bella, 
blowing  of  horns  and  steam  whistlee,  and  the  making  of  other  improper 
noises  in  the  village. 

Sonree. — Former  Village  L.  (L.  1897,  ch.  414)  |  89,  BUbd.  18;  section  was  new  In 
former  Village  Law. 

Ttie  proTlifDiii  of  Uie  general  act  for  tbe  Incorporation  of  vlUagea  justify 
tbe  passing  of  an  ordinance  rendering  it  unlawful  tor  any  person  to  go  about 
or  remain  In  any  ot  tbe  Btreets  or  sldewaDca  of  the  Tlllags  heating  any  drum  or 
tambourine,  or  making  any  noise  wltb  anr  InBtrument  for  any  purpose  whatever, 
without  tbe  written  permlBslon  ot  tbe  president  of  the  village,  under  a  penalty  ot 
Ave  dollars  for  each  offense.  Roderick  v.  Whltaon  (1889),  51  Hun  620,  4  N.  Y. 
Supp.  112;  People  v.  Oaraped  (1897).  20  Mlac  127,  45  N.  Y.  Supp.  827,  revd.  (1898), 
35  App.  Dlv.  824,  49  N.  Y.  Supp.  1141. 

Arrest  of  Salvation  Army  held  JuaUflable,  Roderick  v.  Whltson  (1889).  El  Hun 
620,  4  N.  Y.  Supp.  112. 

19.  Landing  of  boats;  pastengen.  To  regulate  or  prevent  the  lauding 
within  the  village  of  excursion  boats,  or  passei^rs  therefrom, 

Sonroe. — Former  Village  L.  (L.  1897,  cb.  414)  |  89.  subd.  19;  originally  revised 
from  Ia  1870.  ch.  291,  tit.  3,  |  3,  subd.  28,  as  added  by  L.  1884,  ch.  129. 

20.  Water  works  and  sewerage  systettis.  To  punish  all  violations  of 
the  rules  of  the  board  of  trustees,  or  of  the  board  of  fire,  water,  light, 
sewer  or  cemetery  commissioners,  which  have  been  approved  by  the  board 
of  trustees,  relating  to  the  prevention  of  fires,  the  water  works,  the  light- 
ing or  sewerage  system,  or  the  cemetery  of  the  village. 

Soatoe.— Former  Village  U  (L.  1897,  ch.  414)  t  89,  subd.  20;  section  was  new 
In  former  Village  Law. 

21.  Vvlgar  language  or  conduct.  To  punish  profane,  vulgar  or  ob- 
scene language  or  conduct  in  any  street  or  public  place  in  the  village. 

Boaroe.— Former  Village  L.  <L.  1897,  ch.  414)  f  89,  subd.  21;  originally  revised 
from  L.  1S70,  cb.  291,  tft.  8,  |  18.  In  part 
Keferenoei. — See  |  93.    Arreat  ot  disorderly  person,  |  338. 

22.  Malicious  mischief.  To  punish  the  wilful  and  malicious  breaking, 
marring,  injury,  removal  or  defacement  of  any  building,  fence,  awning, 
sign,  sign-board,  tree,  shrubbery  or  other  omameDtal  thing  in  the  village, 
the  removal  from  or  piling  up  before  any  door  or  On  any  sidewalk  or  street 
of  boxes,  casks  or  other  things,  the  tearing  down  of  any  notice  or  hand- 
bill lawfully  posted,  or  inciting  or  inducing  dogs  to  fight  in  any  of  the 
streets  or  public  places  in  the  villf^. 

Sonroe. — Former  Village  L.  <L.  1S9T,  ch.  414)  |  89,  subd.  22;  originally  revised 
from  L.  1870,  ch.  291,  Ut.  8,  (  18.  In  part. 

23.  False  alarm  of  fire.  To  punish  the  wilful  giving  of  a  false  alarm 
of  fire. 
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Sonroe. — Former  Tillage  L.  (L.  1S97,  cti.  414)  |  89,  aubd.  23;  orlKlnBllT  revtoed 
trom  L.  1870.  ch.  291,  tit  8,  f  18,  In  part.  • 

24.  Conduct  at  fires.  To  punish  insubordinatioa  or  disorderly  c(»iduct 
at  firea,  the  obstruction  of  the  operationa  of  the  fire  department  or  the 
wilful  n^lect  or  refosal  to  obey  or  the  attompt  to  prevent  or  to  obstmct 
the  execution  of  the  orders  of  the  trustees  or  officers  of  the  fire  department. 

Bonroe.— Former  Tillage  L.  (L.  1897,  cb.  414)  |  89,  subd.  24;  originally  revlaed 
from  L.  1870,  cb.  291.  tit  8,  |  18.  in  part. 

25.  Fire-escapes.  To  require  owners  of  buildings  to  erect  fire-escapes, 
when  necessary  for  the  safety  of  occupants;  and  to  compel  the  owners  or 
occupants  of  a  hotol,  factory,  Uieater,  opera  hoose,  music  hall,  or  other 
place  of  amusement,  assembly  hall,  church,  literary  or  charitable  institu- 
tion, to  provide  doors,  windows,  stairs,  escapes  or  other  means  of  egress 
from  said  buildings;  and  to  regulate  the  attoidance  and  seating  therein. 

BouToe. — Former  Tillae:e  L.  (L.  1897,  cb.  414)  |  89,  enbd.  25;  subdivision  was  new 
in  former  Tillage  Law. 

26.  Postinff  biUs.    To  r^^Iate  or  prohibit  the  posting  of  bills. 
Source. — Former  Tillage  L.  (L.  1897,  cb.  414)  |  89,  anbd.  26;  anbdlvfalon  was  new 

in  former  Tillage  Law. 

27.  Accumulation  of  snow,  ice  or  water  on  bwH^ngi  adjacent  to  streets. 
To  compel  the  owners  of  buildings  adjacent  to  the  streets  to  prevent  the 
accumulation  of  snow,  ice  or  water  thereon,  and  to  prevent  the  falling  of 
snow,  ice  or  water  from  such  buildings  upon  the  streets  or  sidewalks. 

Sonrce. — Former  Tillage  L.  (L.  1897,  cb.  414)  |  89,  subd.  27;  BUdlTialon  was  new 
In  former  Village  Law. 

28.  Powers  as  to  tires  on  vehicles.  To  prescribe  the  width  of  tires  used 
on  vehicles  built  to  carry  or  carrying  a  weight  of  fifteen  hundred  pounds 
and  upwards  over  the  streets,  alleys  and  public  places  of  the  village  and 
provide  penalties  for  a  violation,  but  such  ordinance  shall  apply  only  to 
residents  of  the  village  and  nonresidents  r^nlarly  engaged  in  business 
therein. 

Sonroe.— Former  Tillage  L.  (L.  1897,  cb.  414)  i  89,  subd.  28,  as  added  bj  L.  1899, 
cb.  391. 

29.  Keeping  of  swine.  To  regulate  or  prohibit  the  keeping  of  swine 
within  the  village  limits.     (Subd.  added  by  L.  1916,  ch.  199.) 

30.  Keeping  of  calves.  To  regulate  the  keepii^  of  calves  within  the 
village  limits.     (Subd.  added  by  L.  1917,  ch.  213,  m  effect  Apr.  10,  1917.) 

g  BO-a.  Building  and  sanitary  codes. — The  board  of  trustees  of  any  vil- 
lage, whether  organized  under  a  general  or  special  act,  may,  by  a  majority 
vote  of  all  of  said  board  at  a  meeting  thereof  duly  held,  taken  and  re- 
corded by  calling  the  ayes  and  noes  adopt  an  ordinance  to  be  known  as  the 
bnildit^  code,  which  shall  provide  therein  rules  and  regulations  for  the 
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eoQstraction,  alteration,  removal  and  inspection  of  all  bnildinga  or  struc- 
tnres  erected  or  to  be  erected  within  the  limits  of  the  village,  providing 
therein  and  regulating  thereby  the  plans  and  means  of  all  sneh  construc- 
tion, alteration  or  removal  of  all  of  such  buildings  and  structures.  The 
board  of  trustees  of  any  village  of  the  first  class  or  of  any  village  in  a 
county  of  leas  than  one  hundred  and  fifty  thousand  population,  which 
adjoins  a  city  of  the  first  class  by  a  majority  vote  of  all  of  said  board,  at 
a  meeting  thereof  doly  held,  taken  and  recorded  by  calling  the  ayes  and 
noes  may  also  adopt  an  ordinance  to  be  known  as  the  sanitary  code,  whieh 
shall  provide  therein  rules  and  regulations  for  the  constmetioif,  altera- 
tion, removal  and  inspection  of  all  plumbing  and  drainage  systems  in 
buildings  now  erected  or  to  be  erected  upon  property  within  the  limits  of 
the  village,  providing  therein  and  regulating  thereby  all  such  construc- 
tion, alteration  or  removal  of  aU  such  plumbing  and  drain^^,  and  the 
Ucensii^  of  plumbers  to  do  saeb  work.  The  board  of  trustees  shall  have 
anthority  to  provide  penalties  or  punishments  for  disobedience  to  any 
such  ordinances  in  the  manner  prescribed  by  section  ninety-l^ree  of  this 
chapter  and  may  appoint  and  remove  sneh  inspectors  and  examiners  as 
may  be  required  to  properly  execute  the  provisions  of  said  ordinances,  and 
shall  possess  authority  to  alter  and  amend  said  ordinances  from  time  to 
time  and  to  issue  licenses  to  plumbers  and  builders  by  a  like  vote.  Nothing 
herein  contained  shall  impair  any  other  power  conferred  by  law  upon  a 
board  of  trustees  in  relation  to  the  same  or  kindred  matters.  {Added  by 
L.  1910,  eh.  202,  and  amended  by  L.  1915,  ch.  36,  and  L.  1916,  ch.  397.) 
leferenoes. — Regulation  of  bnslneea  of  plnmblnK  In  cities.  General  City  Law,  gg 
40-67.  Contents  and  enforcement  of  state  sanitary  code,  Public  Healtb  Law,  ft 
2-b.  to.  *. 

§  SI.  Idceiudng  oeonpationi. — The  board  of  trustees  of  a  village  may, 
by  ordinance,  prohibit  the  purauit  or  exercise  without  a  license  of  any  of 
the  following  trades  or  occupations  within  the  village,  to  wit: 

1.  The  running  of  public  carriages,  cabe,  hacks,  carts,  drays,  express 
wagons,  or  other  vehicles  for  the  transportation  within  the  village,  for  hire, 
of  persons  or  property,  soliciting  or  running  therefor,  or  for  hotels; 
auctioneering,  hawking  and  peddling,  except  the  peddling  of  meats,  fish, 
fruit  and  farm  produce. 

Sonroe.— Former  Village  L.  (L.  1897.  ch.  41*)  S  90,  subd.  1;  originally  revlMd 
from  L.  1870,  ch.  291,  tit.  3.  |  3,  aubd.  19,  In  part. 

Validity  aad  eonatltntionallty  of  ivob  ordnanoei  bas  been  establlabed  by  many 
Judicial  dedsionB.  People  r.  Mulholand  (ISgO),  S2  N.  Y.  324,  aftg.  (1879).  IS 
Hun  648;  City  of  Broohlyn  v.  Broslln  (1874).  67  N.  Y.  591;  People  v.  Thacher 
(1886),  42  Hun  349:  Village  of  Deposit  t.  Pitta  (1879),  18  Hun  47B;  Village  of 
BallBton  Bpa  v.  Markham  (1890),  68  Hun  238,  11  N.  Y.  Supp.  828;  Bradley  v. 
City  of  Rocbester  (1889),  64  Hon  140.  7  N.  Y.  Supp.  337;  Jones  t.  Foster  (1899). 
43  App.  DIt.  33,  69  N.  Y.  Supp.  738;  auch  ordinances  are  strictly  construed  as  In 
derogation  of  the  common  law.  Village  of  Stamford  t.  Flaber  (1893),  140  N.  Y. 
187,  36  N.  E.  500. 
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The  buiueM  mrrled  on  muet  Le  clearly  wltbln  the  temiB  of  the  ordinance. 
Village  of  Stamford  r.  Fisher  (1893),  140  N.  Y.  1S7,  36  N.  S.  600. 

Conunon  oonnell  may  del^ate  anthorlt;  t«  Uocnie  to  the  mayor  as  a  duty 
appropriate  to  bis  offlce.  Bradley  t.  City  of  Rochester  (1889),  54  Hun  140,  7  N. 
Y.  Supp.  237. 

Sxpress  o*mpaitles  (Sbjeiit  to  Tlllagv  ordinance.  An  express  company  nalng 
vehicles  in  carrylns  on  iU  bUBlneas  In  a  village  U  subject  to  an  ordinance 
prohibiting  such  occupation  without  a  licenao  therefor  under  this  sectloa. 
Rept.  of  Atty.  Gen.  (1911)  670. 

Ordinance  requiring  agent*  of  manoiaotTireTi  to  take  ont  lleenie  cannot  be  enforced 
against  an  agent  of  a  manufacturer  of  another  state,  since  It  Interferes  with  inter- 
state commerce.  Brennan  t.  Titnsville  (1894),  153  U.  S.  2S9.  38  L.  ed.  719,  14 
Sup.  Ct.  829.  This  rule  does  not  apply,  however,  where  the  goods  are  shipped  into 
the  state  and  sold  directly  by  agent  there.  Ehnert  v.  Missouri  (1894),  166  U.  S. 
296,  39  L.  ed.  430,  15  Sup.  Ct.  367. 

BcUoltlng  for  hotel.— Person  may  be  liable  although  on  his  own  premises.  Vil- 
lage of  Niagara  Falls  v.  Salt  (1887),  46  Hun  41. 

Anotloneerlng. — License  may  be  required  although  auction  in  store.  Village  of 
Port  Jervis  v.  Close  (1889),  a  SIlv.  601,  6  N.  Y.  Supp.  811. 

Sale  by  auction  takes  place  where  goods  are  put  up  at  a  certain  price  and 
If  not  taken,  are  offered  again  at  a  lower  price  and  so  on  until  th^  are 
taken  or  withdrawn.    Village  of  Deposit  v.  Pitts  (1879).. 18  Httn  475. 

"Peddler"  dellned  to  be  one  who  travels  about  the  country  with  merchandise 
for  the  purpose  of  selltng  It  Village  of  Stamford  v.  Fisher  (1892),  63  Hnn  123,  17 
N.  Y.  Supp.  609.  attd.   (1893),  140  N.  Y.  187.  36  N.  B.  600. 

Hawking  and  peddling  farm  produce  by  persons  who  have  purchased  the  same 
from  others  and  are  speculating  therein,  cannot  be  prohibited.  Rept.  of  Atty.-Oen. 
(1911)  411. 

2.  The  doing  of  a  retail  busineas  in  the  sale  of  goods  of  any  descrip- 
tion, from  canal  boats,  in  the  canals,  or  from  the  lands  by  the  side  of  aach 
canals  and  within  the  boundary  lines  thereof,  within  the  limits  of  the  vil- 
lage, except  products  of  the  farm  and  unmanufactured  products  of  the 
forest. 

Sonree, — Former  Village  L.  (L.  1897,  ch.  414)  f  90,  subd.  2;  originally  revised 
from  L.  1880.  cb.  434.  The  act  of  1880  la  repealed  by  the  (general  City  Law,  and  so 
tar  as  it  relates  to  cities  is  incorporated  in  {  9  of  that  chapter. 

3.  Circuses,  theaters,  or  other  exhibitions  or  performances,  the  keeping 
of  billiard  saloons,  bowling  alleys,  shooting  galleries,  and  other  similar 
places  of  amusement,  for  money  or  hire ;  or  the  giving  of  exhibitions,  per- 
formances or  entertainments  in  any  place  where  liquor  is  sold  or  drunk 
under  a  liquor  tax  certificate. 

Sonroe:— Former  Village  L.  (L.  1897,  ch.  414)  t  90,  sabd.  3. 

4.  The  use  of  any  public  hall  or  opera  house ;  but  such  place  shall  not 
be  licensed  unless  it  has  suitable  and  safe  means  of  ingress  and  egress 
in  case  of  panic  or  fire. 

If  any  such  trade  or  occupation  shall  be  so  prohibited,  the  board  of 
trustees  shall  establish  uniform  fees  for  licenses  therefor,  and  the  presi- 
dent of  the  village  shall  issue  a  license,  specifying  the  fee  to  be  paid  there- 


d  by  Google 


VILLAGE  LAW.  9111 

I*  1S09,  ch.  64.  Powers,  duties  sud  compensation  ot  oncers.  |  92. 

for,  to  such  persons  as  he  shall  deem  fit  and  proper  for  sneh  trade  or 
occupation,  but  sadi  license  shall  be  refused  for  any  of  the  occupations 
in  the  third  subdivision  a^ve  specified  which  shall,  in  the  judgment  of  the 
president,  be  likely  to  disturb  the  peace  and  order  of  the  village,  or  be 
immoral  or  improper.  Every  such  license  shall  be  countersigned  by  the 
clerk  of  the  village,  who  shall  keep  a  record  thereof  and  of  the  amount  of 
the  fee  to  be  paid  therefor ;  and  upon  presentation  of  such  license  to  the 
treasurer  of  the  viHage,  so  signed  and  countersigned,  and  the  payment  to 
the  treasurer  of  such  fee,  the  treasurer  shall  indorse  thereon  his  receipt  of 
the  license  fee.  The  license  shall  not  take  effect  until  the  receipt  of  the 
treasurer  shall  have  been  indorsed  thereon.  Any  applicant,  who  shall  have 
been  refused  such  license  by  the  president,  may  apply  to  the  board  of 
trustees  therefor  at  a  meeting  thereof;  and  the  same  may  be  granted  or 
refused  by  the  board.  The  president  may  suspend  any  such  license  until 
the  next  meeting  of  the  board  of  trustees,  and  thereupon  the  said  license 
may  be  revoked  or  continued  by  the  board. 

Bovrce.— Former  Yillags  L.  (L.  1897.  cb.  414)  |  90.  suM.  4;  originally  revlsAcI 
from  L.  1870,  ch.  291,. Ut.  3,  g  3,  sabd.  14,  ae  amended  by  L.  1882,  ch.  306,  subd. 
21,  and  SQbd.  22,  as  amended  b7  L.  1878,  ch.  281. 

Fower  ma;  be  delcKated  to  mS7or  as  a  duty  appropriate  to  his  olBce.  Bradley 
T.  aty  or  Rochester  (1889),  E4  Hun  140,  7  N.  Y.  Snpp.  237. 

§  92.  Definition  of  village  OTdinaaoes. — A  village  ordinance  includes 
also  a  rule,  by-law,  order  or  regulation  of  the  board  of  trustees,  or  of  the 
board  of  fire,  water,  light,  sewer  or  cemetery  commissioners,  approved  by 
the  board  of  trustees,  for  the  violation  of  which  a  penalty  is  imposed ;  and 
each  provision  of  this  chapter  relating  to  the  enforcement  of  an  ordinance 
applies  to  such  a  rule,  by-law,  order  or  regulation. 

Source. — Fonaet  Village  L.  (L.  1897,  ch.  414)  |  91;  section  was  new  In  former 
VntM^e  Law. 

Beferenoes. — Proof  of  ordinance.  Code  Civ.  Pro.  |  941.  Must  apply  to  cltisens  of 
all  parts  of  state  alike.     See  General  Municipal  Law,  f  80. 

Xnle*  for  eondnot  of  bnslneti  do  not  have  the  force  of  ordinances.  Armatage  v. 
Fisher  (1893),  74  Hun  1S7,  26  N.  Y.  Supp.  364, 

HesionableneM. — Ordinances  must  be  reasonable.  Village  of  Carthage  v.  Fred- 
erick (1890),  122  N.  Y.  288,  271,  25  N.  E.  480,  10  L.  R.  A.  178;  City  of  Brooklyn 
V.  Nassau  EI.  R.  H.  Co.  (1899),  38  App.  Dtv.  366,  58  N.  Y.  Supp.  609;  City  of 
Buffalo  r.  Collins  Baking  Co.  (1899),  39  App.  Dlv.  432,  67  N.  Y.  Sapp.  347.  But  an 
ordinance  reasonable  as  to  one  state  of  facts  may  be  unreasonable  as  to  another. 
FVtrd  V.  Standard  Oil  Co.  (1898),  32  App.  Dlv.  696,  63  N.  Y.  Supp.  48. 

Constmotlon. — Ordinances  have  the  force  of  statutes.  Village  of  Carthage  v. 
Frederick  (1890),  122  N.  Y.  26S,  26  N.  E.  480,  10  L.  R,  A.  ITS;  City  of  Buffalo  t. 
N.  Y..  L.  B.  «  W.  R.  R.  Co.  (1S97).  162  N.  Y.  276,  4S  N.  E.  496;  Ford  V.  N.  Y.  C. 
tc  H.  R.  R.  R.  Co.  (1897),  32  App.  Dlv.  474,  53  N.  Y.  Supp.  764;  People  6X  rel. 
Cumlsky  v.  Wurster  (1897),  14  App.  Dlv.  666,  43  N.  Y.  Supp.  1088.  And  cannot  be 
Impeached  collaterally.  Consumers'  Qas  Co.  v.  Congress  Springs  Co.  (1891),  61 
Hun  133,  16  N.  Y.  Supp.  624.  May  be  partly  void.  Duryea  v.  Mayor  (1884),  96  N. 
Y.  477. 

Ordinance  must  eoaform  strictly  to  the  eharter.  C!owen  v.  Village  of  West  Troy 
(1864),  43  Barb.  48. 
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Ordlnanee  need  not  allege  reaMiu  for  Iti  enaetment  or  the  extg«nclea  out  of 
which  it  grew.    Cronln  t.  People  (ISSO),  82  N.  Y.  SIS,  affg.  (ISSO),  tO  Hod  137. 

Ordlnanee  mar  be  partlj  toU  and  enforceable  aa  to  the  remaining  parL 
Duryee  v.  Maror,  etc.  (188*).  se  N.  T.  477. 

Tine  of  pulilleatlan  of  ordinanee  cannot  be  delegated  to  the  dlacretion  of  the 
clerk.    Tillage  of  Watklna  T.  HlUermam  (1SS3),  73  Hnn  3t7,  2S  N.  Y.  Bnpp.  251. 

Contract!  in  violation  of  ordtnanee,  llleKal,  whether  party  knew  of  the  ordi- 
nance or  not.    Bnrger  T.  Koelscb  (1894),  77  Hun  44,  28  N.  Y.  Sopp.  460. 

Repeal  of  repealing  ordinance  revives  former  ordinance.  Mayor  r.  Broadway, 
etc.,  Ry.  Co.  (1884),  97  N.  Y.  27B. 

General  atatnte  on  aame  auhject  doea  not  render  ordliuuioe  void.  PoUnakr  ▼■ 
People  (1877),  It  Hun  390,  affd.  (1878),  78  N.  Y.  65. 

Former  ordtnanoe  imposing  penalty  for  same  otTonse.  Uayor,  etc,  of  N.  Y.  t. 
Hyatt  (1864),  3  E.  D.  Smith  166. 

g  93,  Tiolation  of  ordinanoei, — The  board  of  tilistees  of  s  village  nay 
enforce  obedience  to  its  ordinances  by  prescribin^f  therein  penalties  for 
each  violation  thereof,  not  exceeding  one  bnitdred  dollars  for  any  offense. 
In  addition  to  the  penalty  the  board  m^  also  ordain  that  a  violation 
thereof  shall  constitate  disorderly  conduct,  and  that  the  person  violating 
the  same  shall  be  a  disorderly  person;  and  sach  violation  shall  constitute 
disorderly  conduct,  and  such  person  shall  be  a  disorderly  person.  An 
ordinance  of  a  village  aball  not  declare  any  conduct  to  be  disorderly  con- 
duct, or  that  the  person  violating  the  same  shall  be  a  disorderly  person, 
if  any  statute  of  the  state  shall  declare  sneh  conduct  to  be  disorderly  or 
constitute  the  person  a  disorderly  person.  Every  snch  ordinance  afaall  be 
void  in  so  far  as  it  violates  the  provisions  of  this  section. 

Sonroe. — Former  Village  L,  (L.  1897,  ch.  414)  |  92;  originally  revtaad  from 
U  1870.  ch.  291,  Ut.  3,  I  8,  anbd.  27. 

Eeferenoea. — Proceeding!  against  disorderly  persona,  f  338,  post.  Actions  to 
recover  penalties,  f  839,  post.    See  note  to  |  92. 

InJuLction  not  anthorlsed  tor  violation  of  an  ordinance  unless  ench  act  amonnta 
to  a  nuisance.  Tillage  of  Brockport  T.  Johnston  (1883),  13  p.  208,  N.  C.  4SS;  Tillage 
of  New  Rochelle  v.  Lang  (1894).  76  Hun  608,  27  N.  Y.  8upp.  300. 

Where  enforcement  by  penalty  la  provided  that  method  of  procedar«  Is  ex- 
clusive. Hettenhach  v.  New  York,  etc.,  R.  Co.  (1879),  18  Hun  129;  Fuller  v.  Roddlsg 
(1896).  16  MlBC.  634,  39  N.  Y.  Snpp.  109,  revd.  (1897),  13  App.  DlT.  61,  4$  N.  T. 
Supp.  96. 

In  action  to  reeover  penalty  It  must  clearly  appear  that  the  act  complained 
of  constituted  a  violation  of  the  ordinance.  Tillage  of  Stamford  t.  Fisher  (1893), 
140  N.  Y.  187,  36  N.  B.  500. 

Information  for  violation  of  ordinance  which  doea  not  allege  that  the  act  waa 
wilfully  and  anlawfutly  done  Is  insufflctent  to  anthorlse  the  granting  of  the  war- 
rant. Fuller  V.  Redding  (1896),  16  Misc.  S34,  39  N.  Y.  Snpp.  109,  revd.  (1897), 
13  App.  Div.  61,  43  N.  Y.  Supp.  96. 

Indictment  need  not  allege  the  reasons  tor  the  enactment  of  the  ordinance. 
Cronln  v.  People  (1880),  82  N.  T.  318.  aflg.  (1880).  20  Han  137. 

A  village  ordinanee  which  prohibits  both  the  keeping  and  the  ate  of  a  plaoe  for 
gambling  and  provides  that  a  violation  thereof  shall  constitute  disordeiiy  conduct 
and  that  the  offender  shall  be  a  disorderly  person  Is  not  within  the  Inhibition  of  tUa 
secUott.  People  v.  Baring  (1911).  71  Misc.  616,  130  N.  Y.  Snpp.  1099,  affd.  (1911), 
146  App.  Dlv.  903,  133  N.  Y.  Supp.  1136. 
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TUUge  ottolnlt  wbo  lioneitlT  attempt  to  enforce  ordUuteei  should  not  bo  required 
to  pa;  damaces  to  vindicate  an  offender  wbo  has  pleaded  gallty  of  violation  ol 
tbe  ordinance.    Jonee  v.  Poster  (1899).  43  App.  Dtv.  S3,  G9  N.  T.  Snpp.  738. 

§  64.  ApproTftl  by  board  of  truteei  of  ordlnanoei  of  wparste  board. — 
An  ordinance  adopted  by  the  board  of  fire,  water,  light  or  cemetery  com- 
missioners  for  the  violation  of  which  a  penalty  is  imiKwed  most  be  ap- 
proved by  the  board  of  trustees.  Upon  its  adoption  such  an  ordinance 
most  be  certified  to  the  board  of  trustees,  and  upon  its  approval  becomes 
an  ordinance  of  the  village  with  the  same  force  and  ^ect  and  enforceable 
in  tbe  same  manner  as  if  it  bad  been  originally  adopted  by  tbe  board  of 
trustees. 

Bovroe. — Former  Tillage  L.  (L.  1897,  ch.  414)  |  93;  section  was  new  ]n  termer 
Tillage  Law. 

g  8ff.  When  ordinances  to  take  effect. — Every  ordinance  hereafter 
adopted  or  approved  by  the  board  of  tmatees  of  a  village  shall  be  entered 
in  its  minutes  and  published  in  the  ofBcial  paper  of  the  village,  and  al^o 
in  each  other  newspaper  actually  printed  in  the  village,  once  each  week 
for  two  consecntive  weeks,  and  a  printed  copy  thereof  posted  conspicu- 
ously in  at  least  three  public  places  in  the  village  for  at  least  ten  days 
before  the  same  shall  take  effect,  and  an  atSdavit  of  the  publication  and 
posting  thereof  shall  be  filed  with  the  clerk.  But  such  an  ordinance  shall 
take  effect  from  the  date  of  its  service  as  against  a  perscm  served  person- 
ally with  a  copy  thereof,  certified  by  the  village  clerk  under  the  corporate 
seal  of  the  village,  and  showing  the  date  of  its  passage  and  entry  in  the 
minutes. 

Bonree. — Former  Tillage  L.  (L-  1897,  ch.  414)  |  94;  original!?  revised  from 
L.  1S70.  ch.  291,  tit  3,  I  3,  subd.  27,  in  part    Partly  new. 

Ordinance!  take  efleot  according  to  the  statute  and  time  cannot  be  reduced  by 
provision  therein.  Tillage  of  Watklns  v.  Hlllerman  (1893),  73  Hun  317,  26  N.  T. 
Supp.   252. 

Board  of  trustees  ihonld  Iz  time  of  pubUcatlon  and  cannot  delegate  Its  discretion 
to  the  clerk.  Tillage  of  Watklns  v.  Hlllerman  (1893),  73  Hun  S17,  26  N.  T.  Supp. 
262. 

Pabllcatlon  neoessary  before  ordlnajice  goes  Into  effect.  Knelb  v.  People  (1876), 
e  Hun  238. 

Knnlolpal  ordinance  presumed  to  oontlnve  Is  foree  until  the  contrary  Is  shown. 
Burke  V.  City,  etc..  Co.  (1909),  133  App.  Dlv.  118,  117  N.  Y.  Bup».  400. 

Ordinance  regulating  speed  of  motor  vehicles,  publication  and  notice.  People  v. 
Chapman  (1914),  88  Misc.  4fl9.  162  N.  Y.  Supp.  204. 


AIITICLB  V. 

niTAKCZB. 

Section  100.    Fiscal  year. 
101.    Tillage  funds. 

101-a.    Application  of  surplus  money  of  a  department. 
lOE.    Annual  Snancial  statemenL 
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I  100.  PinanceB.  L.  1>09,  ch.  64. 

103.  Poll  Uz. 

104.  Annnal  aaBMament-roll. 

106.  Meeting  of  aasessoni  to  hear  complolnta. 

106,  Completion  &nd  rerlflcatlon  of  aaaessment-rolL 

107.  Failure  to  hold  meeting. 

105.  Notice  of  completion  of  annual  asseHment-roU. 

109.  Certiorari  to  review  aesaMmenL 

110.  Annual  tax  lerr. 

111.  Spe<^l  aaaeBEiBent  and  levy. 

112.  Lien  of  tax. 

113.  Lien  of  aBsessment  tor  local  Improrement. 
111.  Warrant  to  collector. 

116.    Collection  of  taxes  by  collector;  notice  to  be  given  to  nonreeldenta. 

116.  Retara  of  collector;  pajrment  of  taxes  to  treasurer. 

117,  Collection  of  taxes  by  treasurer. 

lis.  Return  and  aHsessment-roU  as  evidence. 

119.  Wben  real  property  to  be  sold  tor  unpaid  tax. 

120.  NoUce  of  sale. 
ISl.  Certificate  of  sale. 

122.  Purdiaeer  entitled  to  poBsesslon. 

123.  Enforcement  of  right  to  poBsession. 

124.  Tillage  may  bid  In  property;  righta  of  village. 

125.  Redemption  from  sale  by  owner. 

126.  Actions  to  recover  unpaid  taxes. 

127.  Investment  ol  slnhlng  funds. 

128.  Borrowing  money  generally. 

129.  Bonds  or  other  obllgatlone. 

130.  Limitation  of  Indebtednees. 

131.  Second  election  upon  proposition  to  raise  money. 

132.  Exemption  from  taxation  of  firemen  and  fire  companies. 

133.  Absolute  Bales  for  non-payment  of  taxes. 
il34.  Action  by  holder  of  certificate  of  sale. 
136.  Idem;  parties  to  the  action;  pleadings. 

136.  Certificate  of  sale;    validity, 

137.  Tax  sales;  conveyance. 

13S.    Proceedings   generally;    redemption. 

138-a.    Designation  of  town  receiver  of  taxes  as  village  receiver  In  certain 

villages. 
138-b.    Taxes  to  be  certlBed  to  town  receiver. 
138^:.    Sale  of  village  tax  liens;  application  of  special  act. 

§  100.  Fiscal  year. — The  fiscal  year  begins  on  the  first  day  of  the 
calendar  month  in  which  the  annual  election  is  to  be  held  as  provided  in 
section  fifty-five  of  this  act  and  ends  on  the  last  day  of  the  calendar  month 
preceding  such  annual  election.  No  expenditures  shall  be  made,  nor  in- 
debtedness incurred,  by  the  village,  during  the  first  month  of  the  fiscal 
year,  except  for  current  expenses.  The  term  "assessors,"  as  used  in  this 
article,  includes  the  board  of  trustees  of  s  village  which  has  no  separate 
board  of  assessors.     (Amended  hy  L.  1909,  ch,  472.) 

Sonree. — Former  Tillage  L.  (L.  1S9T,  ch.  414)  f  100;  section  was  new  In  former 
Tillage  Law. 

Refereneet. — EHectlon  of  assessors,  S  48,  ante. 


dbjGoogle 


VILLAGE  LAW.  9115 

L.  1»0B.  Gil.  64.  Pinaucee.  |  101. 

§  101.    Tilla^  fnndi. — Village  funds  are  classified  as  follows: 

1.  The  street  fand,  composed  of  the  poll  tax,  and  all  moneys  received 
from  taxation  or  otherwise  for  the  construction,  care  or  maintenance  of 
bridges,  streets,  crosswalks  or  sidewalks,  the  paving  and  grading  of  streets, 
and  for  the  care  and  maintenance  of  public  parks  and  squares. 

2.  The  water  fund,  composed  of  all  mon^s  received  from  taxation  or 
otherwise  for  supplying  the  village  with  water  under  a  contract  therefor, 
or  for  the  purchase,  acquisition,  construction,  care,  extension  or  mainte- 
nance of  a  water-works  system,  all  water  rents,  all  sums  received  from 
assessments  for  fire  protection  or  for  the  sale  of  water  to  be  used  outside 
the  village,  and  penalties  recovered  for  violations  of  the  ordinances  of 
the  department. 

3.  The  light  fund,  composed  of  all  moneys  received  from  taxation  or 
otherwise  for  supplying  the  village  with  light  under  a  contract  therefor, 
or  for  the  purchase,  acquisition,  construction,  care,  extension  or  mainte- 
nance of  a  lighting  system,  light  rents  and  penalties  recovered  for  viola- 
tions of  the  ordinances  of  the  department. 

4.  The  sewer  fund,  composed  of  all  moneys  received  from  taxation  or 
otherwise  for  the  construction,  care,  extension  and  maintenance  of  a  sewer 
or  a  sewer  system,  or  for  the  purchase  or  acquisition  of  real  property  there- 
for. 

5.  The  cemetery  fund,  composed  of  all  moneys  received  from  taxation 
or  otherwise  for  the  purchase,  acquisition,  construction,  care  and  mainte- 
nance of  a  cemetery,  all  moneys  received  from  the  sale  or  use  of  cemetery 
lots,  and  all  penalties  recovered  for  violations  of  the  ordinances  of  the 
department. 

6.  The  water  sinking  fund,  composed  of  all  sums  set  apart  by  the  board 
of  water  commissioners  for  that  purpose,  with  all  interest  or  other  income 
thereon. 

7.  The  light  sinking  fund,  composed  of  all  sums  set  apart  by  the  board 
of  light  commissioners  for  that  purpose,  with  all  interest  or  other  income 
thereon. 

8.  The  general  fond,  composed  of  all  moneys  received  from  taxation  or 
otherwise  for  a  purpose  not  specified  in  either  of  the  foregoing  subdivisions, 
nor  included  in  any  other  fund. 

9.  A  special  fund  may  also  be  created  from  time  to  time,  composed  of 
a  sum  set  apart  as  directed  by  a  proposition,  or  by  the  board  of  trustees, 
for  a  purpose  not  otherwise  specified  in  this  section.  When  all  charges, 
against  such  special  fund  have  been  paid,  the  surplus,  if  any,  may  be 
transferred  to  the  general  fund. 

Expenditures  for  a  purpose  specified  in  either  subdivision  must  be  made 
from  the  fund  therein  described.  The  expense  of  acquiring  real  property 
for  the  laying  out,  alteration  or  widening  of  a  street,  or  for  a  public  park 
or  square,  and  the  compensation  therefor,  are  a  charge  upon  the  general 
fund. 

Vol.  Vm— B4 
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M  101-8,102,103.  F1Iumc«B.  L.  1909,ch.84. 

BovrM.— Formw  Village  U  <U  1897,  ch.  414)  |  101;  sectloa  waa  new  in  tonnw 
Village  Law. 

Beferenoe. — InTestmeiit  of  alnhlng  funds,  |  127,  post. 

Conitnied  with  wctlon  224,  post.  People  ex  rel.  Hllllker  t.  PIerc«  (1909),  64 
MlBC.  627,  119  N.  Y.  Snpp.  21. 

A  inrplnt  left  In  a  ipeeial  fund  created  tor  tbe  purchase  of  a  lot  on  which  to  erect 
a  fire  house  should  be  transferred  to  the  general  fund.  The  Tillage  board  may 
create  a  separata  fund  for  the  erection  of  a  Hre  house  and  may  so  appropriate 
from  the  general  fund  the  surplus  transferred  from  the  special  fund.  Opinion 
of  Comptroller  (1916),  8  State  Dept.  Rep.  G94. 

§  101-a,  ApplioRtion  of  inrpliu  moneyt  of  «  departments — If  there  shall 
be  outstanding  no  obligations  of  the  village  on  account  of  a  particular  de- 
partment and  if  after  the  payment  of  the  current  expenses  of  such  depart- 
ment there  shall  remain  a  surplus  in  the  fund  of  that  department  such  sur- 
plus may  be  applied  to  the  p^fment  of  any  existing  obligation  of  the  village 
or  transferred  to  the  general  fund.     {Added  by  L.  1916,  ch.  52.) 

Application  of  section.  Opinion  of  State  Comptroller  (1916),  9  State  Dept.  Rep. 
EOS. 

§  102.  Annual  flnanclal  itatement. — ^The  board  of  trustees  shall,  after 
the  close  of  each  fiscal  year,  and  at  least  ten  days  before  the  next  annual 
election,  mahe  a  statement  of  the  total  amount  of  village  taxes  estimated 
by  than  as  necessary  to  be  raised  daring  the  then  nert  fiscal  year,  specify- 
ing the  amount  for  each  fund.  The  board  shall  cause  the  annual  report 
of  the  treasurer  for  the  last  preceding  fiscal  year  and  such  statement  made 
by  them  to  be  published  and  posted  for  at  least  one  weeK  prior  to  the 
annual  election,  in  the  same  manner  as  the  notice  of  such  annual  election. 

Bonree.— Former  VUUge  L.  (L.  1897,  ch.  414)  |  102;  origlnallr  revised  trom  U 
1S70,  ch.  291,  ttt.  3,  I  11,  as  amended  by  L.  1891,  ch.  160. 

Reference. — Report  of  treasurer,  i  81.  ante. 

g  103.  Poll  tax. — TTnlffls  a  village  decides  not  to  impose  a  poll  tax,  all 
men,  between  the  ages  of  twenty-one  and  seventy  years,  residing  in  the 
village,  are  liable  to  an  annual  poll  tax  of  one  dollar,  except  exempt  fire- 
men, active  members  of  the  fire  department  of  the  village,  honorably  dis- 
charged soldiers  and  sailors  who  lost  an  arm  or  leg  in  the  service  of  the 
United  States  during  the  late  war,  or  who  are  unable  to  perform  manual 
labor  by  reason  of  injuries  received  or  disabilities  incurred  in  such  service, 
clei^O'men  and  priests  of  every  denomination,  paupers,  idiots  and  lunatics. 
No  personal  property  is  exempt  from  levy  and  sale  in  the  collection  of  a 
poll  tax  or  the  penalty  for  the  non-payment  thereof,  either  upon  a  villagre 
tax  warrant  or  upon  an  execution  issued  upon  a  judgment  for  the  re- 
covery of  such  poll  tax  or  penalty.  The  board  of  trustees  of  a  village 
may  adopt  ordinances  not  inconsistent  with  law  for  the  enforcing  of  the 
collection  of  such  poll  tax  by  action,  or  may  provide  by  ordinance  for  the 
imposition  of  a  penalty  in  case  of  a  failure  to  pay  such  poll  tax,  A 
proposition  may  be  adopted  at  an  annual  election  to  the  effect  that  no 
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poll  tax  be  thereafter  imposed  in  the  Tillage.  Such  proposition  may  be 
revoked  at  an  annual  election,  and  if  revoked,  the  poll  tax  shall  be  imposed 
as  if  the  proposition  for  exemption  had  not  been  adopted. 

Sevioe.— Fonner  VUlttKe  L.  (L.  1897,  cb.  414)  |  103,  as  BDwndetl  b;  U  1906,  ch. 
498;  originally  revls«d  from  L.  1870,  ch.  291,  tit  3,  |  16,  In  part,  as  amended  by 
U  1876,  cb.  S17. 

§  IM.  Annnal  aneument-roll. — The  assessors  of  a  village  shall,  on  or 
before  the  first  Tnesday  of  the  fourth  month  of  the  fiscal  year,  if  a  village 
of  the  first  or  second  class,  and  on  or  before  the  first  Tuesday  of  the  third 
month  of  the  fiscal  year,  if  a  village  of  the  third  or  fourth  class,  prepare 
&n  assessment-roll  of  the  persons  and  property  taxable  within  the  village 
in  the  same  manner  and  form  as  is  required  by  law  for  the  preparation 
of  a  town  aasessment-roU.  They  shall  also  enter  on  soch  roll  the  names  of 
all  persiHLS  liable  to  a  poll  tax.  The  assessors  of  a  village  of  the  tiiird 
or  fourth  class,  included  wholly  within  a  town,  and  in  any  village  wholly 
within  a  town  where  no  assessors  are  elected  or  appointed,  the  trustees 
acting  as  assessors  may,  and  upon  the  adoption  of  a  proposition  therefor 
at  an  annual  election,  shall  adopt  the  assessment-roll  of  the  town  of  the 
laat  preceding  year  as  the  basis  of  their  assessment,  so  far  as  practicable. 
If  such  town  roll  be  adopted  the  assessors  shall  copy  therefrom  a  descrip- 
tion of  all  real  property  of  the  village  and  the  value  thereof  as  the  same 
appears  thereon ;  also  all  personal  property  and  the  value  thereof  assessed 
on  such  town  roll  to  residents  of  the  village,  or  to  corporations  taxable 
therefor  therein,  together  with  the  names  of  the  persons  or  corporations, 
respectively,  to  which  such  real  or  personal  property  is  or  should  be 
assessed.  Where  the  town  assessment-roll  is  adopted  and  the  valuation  of 
any  taxable  property  cannot  be  ascertained  therefrom,  or  where  the  value 
of  such  property  shall  have  increased  or  diminished  since  the  last  assess- 
ment-roll of  the  town  was  completed,  or  an  error,  mistake  or  omission 
on  the  part  of  the  town  assessors  shall  have  been  made  in  the  description 
or  valuation  of  taxable  property,  the  assessors  shall  ascertain  the  true 
value  of  the  property  to  be  taxed  from  the  best  evidence  available. 
{Amended  by  L.  1909,  cK  472.) 

Bovree.— Former  VIUbkb  L.  (L.  1897.  cb.  414)  |  101,  as  amended  by  L.  1905.  cb. 
300;  originally  revised  Irom  L.  1870.  cb.  291,  tit  6,  {  1,  as  amended  by  K  18S9, 
Cb.  246. 

Eeferenoei. — Preparation  of  town  roll.  Tax  Law,  |  Zl-IT.  Exemption  of  gas  and 
electric  companies  by  village  autborltles,  Transportation  Corporattons  Law,  |  61. 

Powen  of  village  atsetsors  not  tbe  same  as  tbat  of  town  aseeesOre,  acting 
nnder  a  special  law  regarding  a  certain  species  of  property.  People  ex  rel.  Yonng  t. 
Willis  (1892).  133  N.  Y.  383,  31  N.  E.  22B. 

Tillage  not  a  tax  dittriot  witbln  the  definition  contained  in  the  Tax  Law 
<L.  1896,  cb.  908,  sec.  2,  subd.  1).  People  ex  rel.  Champlin  v.  Gray  (1906),  185 
N.  Y.  196,  77  N.  B.  1172.  revg.  <1906),  109  App.  Dlv.  116,  96  N.  Y.  Snpp.  826. 

Fewer  to  asiess  real  and  personal  property  within  the  corporate  limits,  wbetber 
the  owners  of  sucb  property  are  residMits  or  not,  does  not  require  assessment 
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against  the  owaer  by  name,  but  such  propertj  may  be  assessed  in  tbe  bands  of  an 
agent.    People  ex  rel.  Young  v.  Willis  (18»Z),  133  N.  Y.  3S3,  31  N.  R  225. 

Determination  ai  to  wliethei  property  It  taxable. — Whether  or  not  property  Is  tac- 
able  must  be  determined  as  of  the  date  when  the  assessment-roll  is  required  to  be 
prepared  under  this  section.  If  at  that  time  a  mortgage  was  exempt,  tbe  amount 
thereof  should  be  deducted,  although  tbe  statute  glTlng  the  exemption  was  re- 
pealed prior  to  tbe  time  when  tbe  roll  was  completed.  People  ex  reL  Seelye  t. 
Keefe  (1907).  119  App.  Div.  713,  104  N.  Y.  Supp.  154,  alld.  (1908),  190  N.  Y.  5BB. 
83  N.  B.  1130. 

Preparation  of  assestment-rolL — This  is  the  only  section  of  the  Village  I>aw  re- 
ferring to  the  manner  and  form  of  the  preparation  of  village  assessments  and 
relates  to  sections  21,  30  and  31  of  the  Tax  Law  which  regulate  town  assessmeiits. 
Bufblo  L.  T.  A  S.  D.  Co.  t.  Depew  Mfg.  Co.  (1910),  68  Hlec,  630,  121  N.  Y.  Snpp.  900. 

While  the  provisions  of  this  section  require  asseesors  to  prepare  village  assess- 
ment-rolls in  substantially  the  same  form  as  that  provided  for  by  section  El  of  the 
Tax  Law  those  columns  which  are  manifestly  inapplicable  to  villages  may  be 
omitted.    Rept.  of  Atty.  Genl.  (1911)  639. 

Fart  of  farm  within  village  may  be  assessed  as  village  property  although  the 
owner's  residence  Is  on  that  portion  which  lies  without  the  village  boundaries. 
People  ex  rel.  Ghamplin  T.  Gray  (1906),  185  N.  Y.  196,  77  N.  E.  1172,  revg.  (1905), 
109   App.   DIv.   116,   95   N.   Y.    Supp.    826. 

DesoTlptian  of  property, — A  village  assessment  roll  which  describes  property  taxed 
merely  as  "House  and  Lot,  No.  64,"  without  referring  to  any  authenticated  record, 
map,  plot  or  tbe  like.  Is  fatally  defective.  Rupert  v.  Village  of  North  Pelham 
(1910),  139  App.  Dlv.  30Z,  123  N.  Y.  Supp.  944, 

EIntry  upon  assessment-roll  should  describe  property  liable  and  the  assessment 
will  be  void  for  want  of  adequate  description.  Noxon  v.  City  of  New  Rochelle 
(1909),  63  Hlsc.  232,  116  N.  Y.  Snpp.  822,  following  Lawton  v.  City  of  New 
Rochelle  (1906),  114  App,  Div.  883,  100  N.  Y.  Supp.  284;  Alitor  v.  Village  of  St 
Johnsvllle  (1909),  130  App.  Div.  297,  114  N.  Y.  Snpp.  365. 

AiscMment  against  Arm  name  instead  of  the  Individual  owner  is  too  indefinite. 
Allter  V.  Village  of  St,  Johnsvllle  (1909),  130  Aiqj.  Dlv.  297,  114  N.  Y.  Supp.  366. 

Completion  of  sHeitment-roU, — Assessors  In  villages  of  tbe  third  class  under  ||  lOt 
to  108  of  the  Village  Law  must  complete,  verify,  and  flle  the  assessment-roll  on  or 
before  the  second  Tuesday  in  May,  and  they  have  no  power  thereafter  to  Increase 
an  assessment  Tbe  fact  that  they  adjourned  the  meeting  held  on  the  second 
Tuesday  In  May  at  the  request  of  a  person  whose  assessment  tbey  subsequently 
Increased  does  not  authorize  such  Increase,  Matter  of  City  of  New  York  v.  Smith 
(1901),  61  App.  Dlv.  407,  70  N.  Y.  Supp.  702, 

Action  to  vacate  will  not  lie  where  assessment  Is  void  upon  its  face.  AJIter 
V.  Village  of  St.  Johnsvllle  (1909).  130  App.  Div.  297,  114  N.  Y.  Supp.  355. 

§  lOS.  Keetiug  of  aiieuon  to  hear  complaints. — The  assessors  shall,  in 
a  village  of  the  first  or  second  class,  at  least  one  week  before  the  first 
Tuesday  of  the  fourth  month  in  the  fiscal  year,  and  in  a  village  of  the 
third  or  fourth  class,  at  least  one  week  before  the  first  Tuesday  of  the 
third  month  in  the  fiscal  year,  cause  a  notice  to  be  published  in  each  news- 
paper published  in  the  village,  and  posted  in  at  least  five  conspicuous 
public  places  in  the  villt^fe,  that  on  such  first  Tuesday  of  the  fourth  or 
third  month  of  the  fiscal  year,  as  the  case  may  be,  at  a  specified  place  and 
during  four  consecutive  hours  to  be  named,  they  will  meet  for  the  purpose 
of  completing  the  assessment-roll,  and  of  hearing  and  determining  corn- 
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plaints  in  relation  thereto,  and  they  may  adjourn  such  meeting  from  day 
to  day,  not  later  than  Saturday  then  next  succeeding.  A  copy  of  such 
asaeasment-roll  shall  be  deposited  with  the  village  clerk  at  least  five  days 
prior  to  such  first  Tuesday  of  the  fourth  or  third  month  of  the  fiscal 
year,  as  the  case  may  be  and  shall  be  open  for  inspection  by  the  inhabitants 
and  taxpayers  of  such  village  at  all  times  durii^  business  hours  of  such 
days.  Village  assessors  possess  aU  the  powers  and  are  subject  to  all  the 
duties  of  town  assessors  in  bearing  and  determining  complaints  as  to  assess- 
ments. If  the  village  is  one  in  which  the  assessment-roll  is  required  to  be 
prepared  by  copying  from  the  assessment-roll  of  the  town,  the  assessors  at 
such  meeting  shall  not  hear  any  complaint  as  to  valuation  which  has  not 
been  changed,  except  upon  proof  of  a  change  in  the  property  or  in  the 
ownership  or  valuation  dnee  the  town  assessment  was  completed. 
{Amended  by  L.  1909,  ck.  472.) 

SooTM.— Former  Village  L.  (L.  1897,  cb.  414)  |  105.  as  amended  by  I^  1907,  ch. 
168;  oiislnallj  revised  trom  L.  1870,  ch.  291,  Ut.  S,  |  3. 

Beferenoe. — Meeting  to  hear  complaints,  town  asseBBora,  Tax  Law,  |  37,  and 
casee  cited. 

Applloatlon  of  section  to  powera  given  town  aaaesaorB  by  special  law.  People 
ex  rel.  Young  v.  Willis  (1892).  133  N.  Y.  383,  31  N.  E.  225. 

Objectloni  not  pretented  at  thla  time  will  not  be  conHldered  on  appeal.  People  ex 
rel.  Champlaln  v.  Gray  (1906),  185  N.  Y.  196,  77  N.  E.  1172,  revg.  (1905),  109  App. 
DlT.  116,  95  N.  Y.  Supp.  825. 

Taxpayer  taei  right  to  notice  and  hearing  belore  a  valid  tax  can  be  Imposed. 
Sucb  right  contemplates  the  opportunity  to  attend  and  be  heard  belore  the  officers 
or  board  who  Impose  the  tax  and  adjust  or  correct  the  same.  Trumbull  v.  Palmer 
(1906),  104  App.  Dlv.  51,  93  N.  Y.  Supp   349. 

Literal  oompllanoe  with  law  requiring  notice  ol  time  and  place  for  review  la  not 
necessary  where  notice  was  In  fact  given.  Bell  v.  City  of  Yonkera  (1894),  78  Hun 
196.  28  N.  Y.  Supp.  947,  alfd.  (1894),  140  N.  Y.  681.  43  N.  E.  985. 

§  106.  Completion  and  verificatioii.  of  asw»meiit-roU. — When  the  asses- 
sors, or  a  majority  of  them,  shall  have  completed  the  village  assessment- 
roll,  they  shall  severally  make,  subscribe  and  attach  to  such  roll,  an  oath, 
in  substantially  the  same  form  as  is  required  of  town  assessors  by  the  tax 
law,  if  such  roll  was  originally  prepared  by  them;  or,  if  such  roll  was 
prepared  by  copying  from  the  assessment-roll  of  the  town,  an  oath,  to  the 
effect  that  such  roll  contains,  to  the  best  of  their  knowledge  and  belief,  a 
true  statement,  of  the  property,  persons  and  corporations  liable  to  assess- 
ment and  taxation  within  the  village,  as  the  same  appears  upon  the  assess- 
ment-roll of  the  town  in  which  the  village  is  situated,  and,  if  in  making 
such  assessment  the  valuation  of  any  property  has  been  changed,  or  any 
new  or  additional  assessment  has  been  made,  that  in  changing  such  valua- 
tion or  in  making  sueh  new  or  additional  assessment,  they  have  estimated 
the  value  of  the  real  estate  at  the  sums  which  a  majority  of  the  assessors 
have  decided  to  be  the  full  value  thereof,  and  that  the  personal  property  so 
assessed  is  assessed  at  the  full  value  thereof,  according  to  their  best  knowl- 
edge and  belief.     The  roll  as  so  completed  and  verified  shall  be  filed  with 
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the  village  clerk,  on  or  before  the  seeorui  Tuesday  in  the  fourth  montli 
of  the  fiscal  year  in  villageg  of  the  first  or  second  class,  and  on  or  before 
the  second  Tuesday  in  tbe  third  month  of  the  fiscal  year  in  Tillages  of  the 
third  or  fourth  elass.     {Amended  by  L.  1909,  ch.  472.) 

Source.— Former  Village  L.  (L.  1S9T,  ch.  414)  |  106;  orlglDaUr  rarlsed  Crom  L. 
ISTO,  ch.  291,  tit.  6,  i  3. 

It  it  duty  of  loard  of  tniiteei  acting  as  auch  to  complete  the  Tlllags  asMosment- 
roU.  VlllB«a  of  Upi>er  Nyack  v.  Jewett  (1903),  86  App.  Dtr.  264,  S2  N.  T.  Sucp.  E3S, 
affd.   (1S06),  181  N.  Y.  B14,  73  N.  E.  1133. 

Burden  of  iliowlng  that  aHeiion  did  not  tako  oatk  le  on  person  attacking  assess- 
ment.   Hooker  t.  CU7  of  Rochester   (189S),  30   N.  T.   Supp.  297. 

AiKiinient-roU  Inolndlnc  looal  Improretaeat  usestment  Is  nnauthorlsed  as  tlie 
aBBesement-roll  and  tax  levy  are  entirely  distinct.  Allter  r.  Tillage  of  St.  JobnsTllle 
(1909),  130  App.  DIv.  297.  114  N.  Y.  Supp.  355. 

AucHiDGiit-roll  nmit  be  eompleted  within  tke  tlm«  provided  by  atatuta  and 
the  aaeessors  have  no  power  tbereafter  to  Increase  an  assessment.  Matter  ol  City 
of  New  York  v.  Smith  (1901),  fll  App.  DIt.  407,  70  N.  Y.  Bnpp.  702. 

A»ei*ment-rolI  when  oompleted  stands  as  a  Jndxment,  and  so  long  as  the  same 
remains  In  force  no  action  will  He  to  recoTor  back  a  tax,  even  though  payment 
was  enforced  by  levy  and  sale  of  the  property.  Sherman  t.  Trust«as  of  Clifton 
Springs  (1S8Z),  27  Hnn  390. 

g  107.  Failure  to  hold  meeting. — If  the  meeting  for  completing  the 
village  assessment-roll  and  hearing  complaints  in  relation  thereto  is  not 
held  on  the  first  Tuesday  in  the  third  or  fourth  month  of  the  fiscal  year, 
as  the  case  may  be,  each  of  the  assessors  shall  forfeit  to  the  village  ten 
dollars,  and  they  shall,  by  resolution,  fix  another  time  therefor,  and  give 
notice  thereof  at  least  ten  days  prior  thereto  by  publication  thereof,  in  the 
same  manner  as  for  the  first  meeting,  and  by  posting  copies  thereof  in  at 
least  five  conspicuous  places  in  the  village.  The  assesaors  shall  meet  ac- 
cordingly at  the  time  and  place  appointed,  shall  hetir  complaints,  complete 
the  assessment-roll,  and  file  the  same  on  or  before  the  fourth  day  after 
such  meeting,  in  the  same  manner  as  near  as  may  be  as  if  their  annual 
meeting  had  been  held  as  required  by  law.  If  the  completed  assessment- 
roll  shall  not  be  so  filed  on  or  before  the  fourth  day  after  the  meeting  for 
completing  the  same  and  hearing  complaints  in  relation  thereto,  in  either 
case,  the  assessment  shall  not  on  that  account  be  invalid,  but  such  roll  shall 
be  filed  in  like  manner  as  soon  as  may  be  thereafter  and  each  assessor 
shall  forfeit  to  the  village  five  dollars  for  each  day  of  such  neglect. 
(Amended  by  L.  1909,  ch.  472.) 

Sotuce. — Former  Village  L.  (L.  1897,  ch.  414)  i  107;  section  was  new  In  former 
Village  Law. 

g  108.  Kotioe  of  completion  of  annual  aneiament-ToU, — ^After  complet- 
ing and  filing  the  annual  assessment-roll,  and  on  or  before  the  third 
Tuesday  of  June  in  villages  of  the  first  or  second  class,  and  on  or  before 
the  third  Tuesday  in  May  in  villages  of  the  third  or  fourth  class,  the 
assessors  shall  cause  notice  thereof  to  be  published  at  least  once  in  the 
ofBcial  paper,  if  any,  and  copies  of  such  notice  posted  in  not  less  than 
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five  public  places  in  the  village,  specifying  the  date  ot  filing,  and  that  the 
same  will  remain  on  file  with  the  clerk,  subject  to  public  inspection,  for 
fifteen  di^a  after  the  date  of  such  notice.  {Amended  by  L.  1909,  ch.  172 
and  L.  1913,  ch.  378.) 

Sonree.— Former  TUlage  L.  (Li.  1897,  ch.  414)  i  108;  orlglnall;  Kvlsed  trom  U 
1S80,  ch.  269,  i  9,  In  part,  which  was  repealed  by  the  Tax  Law. 

failure  of  the  village  aiicuor)  to  poit  and  pnbllih,  for  fifteen  da^a,  the  >tatatoT7 
notlDe  relative  to  the  completion  and  filing  of  the  assesBment-roll  does  not  affect  the 
Tillage  tax  collector's  warrant  and  his  right  to  levy  thereunder;  and  the  warrant 
protects  him,  althongh  be  had  notice  of  the  failure  of  the  aaseasors,  and  althoush 
the  warrant  was  delivered  to  him  forthwith  and  before  the  fifteen  days  hod  ex- 
pired.   Clark  T.  Smith  (1900),  31  Misc.  490.  66  N.  Y.  Supp.  046. 

5  108.  Certiorari  to  review  ssMismeiit. — An  application  for  a  writ  of 
certiorari  to  review  the  asaeaament-roll  may  be  nULde  within  such  fifteen 
days  in  the  manner  provided  by  the  tax  law. 

Bonree.— rormer  Village  L.  (L.  1897,  ch.  414)  |  109;  originallr  revised  from  L. 
1S80,  ch.  2S9,  H  1,  9,  repealed  hj  Tax  Law. 

EeferencN.— Proceedings  for  certiorari.  Tax  Law,  (|  290-29S. 

Thia  aeotion  1*  permlstive,  in  that  It  permits  an  application  to  be  made  within 
fifteen  days,  but  it  does  not  permit  one  to  be  made  thereafter.  People  ex  rel. 
Church  of  the  Assumption  v.  Dlmond  (1907).  122  App.  Div.  4ES,  lOB  N.  Y.  Supp.  832. 

Eight  of  review  by  oertlorarl  does  not  dispense  with  the  original  requirements  as 
to  notice  and  hearing  upon  assessment.  Trumbull  v.  Palmer  (190G).  104  App.  DIt. 
Bl.  93  N.  ¥.  Supp.  34B. 

A  writ  of  certiorari  leaued  to  review  the  action  of  the  State  Board  of  Tax  Com- 
mlasioners  in  fixing  and  determining  the  valuation  of  a  special  Irancbise  in  a 
village  prior  to  the  first  publication  of  notice  of  completion  and  filing  of  the 
annual  asseHBment-roll  pursuant  to  section  108  of  the  Village  Law,  Is  premature 
An  order  of  a  court,  however,  issued  upon  such  a  writ  should  be  obeyed.  Rept  of 
Atty.  Oenl.  (1912)  388. 

Objeotioni  not  presented  to  the  board  ot  aueuort  on  gilevanee  day  cannot  be 
considered  on  appeal  from  an  order  afflrming  a  judgment  vacating  an  assessment 
In  a  certiorari  proceeding  under  the  Tax  Law.  People  ex  rel,  ChampIIn  v.  Gray 
(190^),  18E  N.  Y.  196,  77  N.  B.  1172,  revg.  (1905),  109  App.  Dlv.  116,  95  N.  Y.  Supp. 
82G. 

§  110.  Aimaal  tas  levy. — Upon  the  expiration  of  such  fifteen  days, 
the  board  of  trustees  shall  levy  the  tax  for  the  current  fiscal  year,  which 
must  include  the  following  items: 

1.  Such  sums  as  shall  have  been  authorized  by  the  last  preceding 
annual  election,  or  by  a  special  election  for  which  a  special  tax  warrant 
has  not  been  issued, 

2.  The  total  amount  of  the  indebtedness  of  the  village  lawfully  con- 
tracted, which  will  become  due  and  payable  during  the  current  fiscal 
year. 

3.  Sach  sum  as  the  board  deems  necessary  in  addition  to  the  poll 
tax  to  meet  the  expenditures  from  the  street  fund  for  the  current  fiscal 
year,  not  exceeding  one-half  of  one  per  centum  of  the  total  valuation 
of  the  property  assessed  upon  the  annual  assessment-roU  of  the  last 
preceding  year. 


Digitized 


bjGoogle 


9122  VILLAGE  LAW. 

i  110.  Plnaacee.  U  1909.  cb.  64. 

4.  Such  atlditional  sums  as  shall  be  deemed  necessary  to  meet  all 
other  expenditures  of  the  village  for  -the  current  fiscal  year,  not  exceed- 
ing one-half  of  one  per  centum  of  such  total  valuation. 

5.  The  poll  tax. 

6.  In  all  villages  which  shall,  pursuant  to  sectitm  fifty-two  of  this 
act,  hereafter  adopt  a  proposition  to  hold  their  annual  election  in  June, 
the  board  of  trustees  of  such  village  shall  in  the  first  annual  tax  levy, 
after  the  adoption  of  such  a  proposition,  include  such  additional  sums 
as  shall  be  deemed  necessary  to  meet  all  expenditures  of  the  village  for 
the  period  from  March  first  to  June  first  next  preceding  such  annual 
tax  levy,  but  not  exceeding  one-quarter  of  one  per  centum  upon  such 
total  valuation,  and  in  all  villages  which  have  heretofore  adopted  such  a 
proposition,  the  board  of  trustees  shall  include  in  the  first  annual  tax 
levy  after  this  act  takes  effect,  such  additional  sums  as  shall  be  deemed 
necessary  to  meet  all  expenditures  of  the  village  for  the  period  from 
March  first  to  June  first  next  preceding  such  annual  tax  levy,  but  not 
to  exceed  one-quarter  of  one  per  centum  upon  such  total  valuation. 
(Subd.  added  by  L.  1909,  ch.  472.) 

If  by  reason  of  an  actual  or  alleged  error  or  defect  in  the  assessment- 
roll  of  the  last  preceding  fiscal  year,  any  taxes  authorized  and  intended 
to  be  levied  thereby  are  not  paid,  or  if  a  special  tax  warrant  has  been 
returned  and  taxes  levied  therein  remain  unpaid,  the  amount  thereof 
may  be  levied  upon  the  same  property  or  against  the  same  person  upon 
the  annual  assessment-roll  of  the  current  year.  The  tax  roll  shall  be 
made  in  duplicate,  and  upon  its  completion  the  clerk  shall  indorse  upon 
each  duplicate  the  date  thereof.  The  completed  assessment-roll  shall  be 
presumptive  evidence  of  the  facts  therein  stated. 

Souroe. — Former  Village  L.  (L.  1S97,  ch.  414)  |  110;  orlsinally  rsTlaed  trom  L. 
18T0,  ch.  291,  tlL  a,  I  1,  as  amended  by  K  1889,  ch.  246.  Dtatlnctlon  between 
ordinary  and  extraordinary  ezpendlturefl  abollehed. 

Befereneei. — Certificates  isaued  under  |  158,  post,  to  be  Included.  Raising  monej 
for  charlUble  Inatitutlona,     See  General  Municipal  Law,  |  87. 

Conitrned  with  aectlon  224,  post.    People  ex  reL  HllUker  v.  Pierce   (1909),  64 
Mlac  627,  119  N.  Y.  Supp.  21. 
1  Strict  conttmctloii. — Statutes  by  which  a  power  to  levy  an  asaessment  and  tax  Is 
delegated   must  be  atrlctly  compiled   wtth   In   cTery  particular.    Rept    of  Atty. 
Genl.  (1S96)  133. 

Levy  without  vote  of  eleeton. — Board  of  trusteea  of  on  Incorporated  village  can 
levy  the  taxes  preecrlbed  In  aubda.  2  to  &  without  a  vote  of  the  eleeton.  R^t.  ot 
Atty.  Oenl.  (1903)  307. 

Money  may  be  rained  for  any  purpoae  without  Bubmlsslon  ot  the  propoaltlon 
therefor  at  an  election  within  the  Itmlta  prescribed  by  this  section.  Rept.  of  Atty. 
Oenl.  (1907)  6EG. 

Falltire  te  inelnde  la  aHesameat-roll  the  annual  poll  tax  required  by  section  103 
(aee  ante).  Is  a  material  Tlolatlon  of  the  Village  Law,  and  renders  the  tax  levy 
void.  Trumbull  v.  Palmer  (1905),  42  Misc.  628,  87  N.  Y.  Supp.  614,  mod.  (1906), 
104  App.  Dlv.  51,  93  N.  Y.  Supp.  349. 

Village  may  tax  propertj  of  exiiting  water  syitem  to  maintain  a  monlclpal  water 
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BjBtem.  In  re  Bttautr  Springs,  etc.,  Co.  (1S09),  134  App.  DlT.  IT,  118  N.  Y.  Sttpp. 
659.  afld.  (1910).  198  N.  Y.  413.  91  N.  K.  1101,  Citing  Skaneatelee,  etc,  Co.  T. 
Village  of  Skaneateles  (1899),  161  N,  Y.  1B4,  55  N.  E.  562,  46  L.  R.  A.  687.  affd. 
(1902),  184  U.  S.  354,  4S  L.  ed.  686.  22  Sup.  Ct.  400. 

The  ananal  rent  dne  on  a  UghtiiLK  oontr«ct  1«  a  murent  operating  ezpence  vhlch 
must  be  Included  In  and  aa  a  part  of  the  sum  to  be  lerfed  parauant  to  aubdlTlelon 
4  of  this  aectlon,  and  Is  not  "an  Indebtedneea"  lawfully  Incurred  wltbln  the  meaning 
of  that  term  as  used  In  subdlTlelon  2  of  said  sectloa.  Opinion  ot  State  Comp- 
troller (1916).  9  State  Dept.  Rep.  500. 

S  111.  Special  aneument  and  levy. — If  the  board  of  trustees  is  au- 
thorized by  a  special  election  to  levy  a  special  tax,  the  clerk  shall  forth- 
with prepare  a  copy  of  the  annual  assessment-roll,  and  the  same  shall  be 
revised  and  corrected  by  the  board  of  trustees  as  shall  be  just,  for  the 
purposes  of  the  assessment  of  such  tax  upon  the  taxable  property  and 
persons  of  the  village,  and  as  so  corrected  and  revised  shall  be  filed  with 
the  elerk  on  or  before  the  second  Tuesday  after  such  special  election 
Thereupon  the  like  proceedings  shall  be  taken,  as  nearly  as  may  be, 
for  completing  such  assessment-roll,  bearing  and  determining  complaints 
in  relation  thereto,  which  must  be  on  a  notice  of  not  less  than  five  nor 
more  than  tea  days,  filing  the  roll  when  completed,  giving  notice  thereof, 
and  levying  the  special  tax  so  authorized,  as  in  the  case  of  the  annual 
assessment-roll  and  the  levy  of  the  annual  tax. 

Source.— Former  Village  L.  (I..  1897,  ch.  414)  |  111;  originally  revised  from  L. 
1870.  ch.  291,  tit.  e,  I  2. 

§  112.  Lieii  of  tax. — An  annual  or  special  tax  is  a  lien  prior  and 
superior  to  every  other  lien  or  claim,  except  the  lien  of  an  existing  tax 
or  local  assessment,  on  real  property  upon  which  it  is  levied  from  the  date 
of  the  delivery  to  the  collector  of  the  warrant  for  the  collection  thereof, 
until  paid  or  otherwise  satisfied  or  discharged. 

Sotiree. — ^Former  Village  L.  (L.  1897.  ch.  414)  |  112;  originally  rcTised  from  L. 
1870,  ch.  291,  tit.  8.  f  20.  The  provision  that  the  tax  shall  be  a  superior  lien  wae 
new  in  former  Village  Law. 

Tax  is  not  imposed  upon  land  but  upon  person  on  account  of  his  ownership  of 
land.    Rundell  v.  Lakey  (1869),  40  N.  Y.  613. 

Uncolleeted  taxes  become  a  lien  against  the  land.  Emerson  v.  City  of  Syracuse 
(1883).  29  Hun  485,  revd.  (1886),  100  N.  Y.  S77.  3  N.  E,  784. 

Aetion  to  have  atiestment  declared  void. — As  tax  is  lien  on  real  estate  a  taxpayer 
m^  maintain  an  action  to  have  the  assessment  declared  void  aa  a  cloud  upon  the 
Utle.    Trumbull  v.  Palmer  (1905).  104  App.  Div.  51.  93  N.  Y.  Supp.  349. 

g  113.  Lien  of  asiessment  for  local  improvement. — An  assessment  for 
paving,  sewers,  fire  protection,  constructing  or  repairing  sidewalks, 
sprinkling  streets,  trimming  trees,  or  keeping  sidewalks  or  streets  cleared 
of  weeds,  ice,  snow  or  other  accumulations,  is  a  lien  prior  and  superior 
to  every  other  lien  or  claim,  except  the  lien  of  an  existing  tax  or  local 
assessment,  upon  the  real  property  improved  or  benefited  from  the  date 
of  the  final  determination  of  the  amount  thereof  until  it  is  paid  or  other- 
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wise  satisfied  or  dischai^ed.  No  real  property  is  exempt  from  assess- 
ment for  a  purpose  specified  iu  this  section,  except  as  provided  in  section 
one  hundred  and  8event7-one  of  the  membership  corporations  law. 

Sowoe. — Former  Vlllace  U  (L.  1S97,  cb.  414)  |  113,  aa  amended  by  L.  1898,  cti. 
639;  eecUon  was  new  Id  former  Village  Law.  The  amendment  ot  1898  added  the 
last  eentence. 

Consolldatora'  note. — The  reference  In  this  eection  bos  been  changed  from  "L. 
1S86,  ch.  273,  I  G"  to  "Uembershlp  Comoratlone  Law,  |  171,"  beeauae  the  act 
named  was  conaolldated  In  Membership  Gorporatione  I«.w,  |  171. 

Sidewalk  otMiiment  U  luperlor  lien  to  every  otber  Uen,  excepting  taxes  or 
local  aseesements,  from  the  date  of  the  final  determination  until  eaUafied.  Qonver- 
nenr  Tillage  r.  Oouvernenr,  etc.,  Aoa'o.  (190S),  13G  App.  DIt.  37,  120  N.  Y.  Supp. 
221.  revg,  (1900),  62  Misc.  634. 

Land  aied  ai  cemetery  la  Tillage  la  liable  tor  sidewalk  aasessmento.  OouTemeur 
Village  V.  Oouvemeur,  etc.,  Ass'n.  (1909),  136  App.  Dly.  37,  120  N.  Y.  Snpp.  ZSl,  revg. 
(1909),  62  Misc.  634.  116  N.  Y.  Supp.  1107. 

§  114.  Warrant  to  oolleotor, — ^Upon  the  completion  of  a  tax  levy  the 
clerk  shall  deliver  to  the  collector  one  of  the  duplicate  rolls,  with  a 
warrant  thereto  azinexed  signed  by  the  president  and  attested  by  the 
clerk,  under  the  corporate  seal  of  the  village,  containing  a  summary 
statement  of  the  purposes  for  which  the  taxes  are  levied,  the  amount 
thereof  for  each  purpose,  and  the  total  amount  for  all  purposes,  and 
commanding  the  collector  to  collect  the  taxes  therein  levied  with  his  fees, 
and  to  return  said  warrant  and  roll  to  the  clerk  within  atzty  days  after 
the  date  of  the  warrant,  unless  the  time  shall  be  extended.  The  col- 
lector shall  give  a  receipt  to  the  plerk  for  the  warrant  and  assessment- 
roll  delivered  to  him.  The  board  of  trustees  may  extend  the  time  for 
the  return  of  the  warrant  thirty  days  beyond  the  first  sixty,  and  sacfa 
extension  shall  not  afiEect  the  validity  of  the  bond  given  by  the  collector 
and  his  sureties. 

SonrM. — Former  Village  L.  (L.  1897,  ch.  414)  |  114;  ortglnally  revised  from  L. 
1870,  ch.  291.  tit.  6,  i  G,  tit  6,  |  4;  L.  1882,  ch.  22G. 

Cempletlou  of  aneMment-roll;  validity  of  warrant. — It  1b  the  daty  of  the  board 
of  trusteea  acting  as  such  to  complete  the  village  aaseasment-rDll.  Where  a  war- 
rant tor  the  collection  of  village  taxes  Is  signed  by  the  president  of  the  village 
and  countersigned  by  the  clerk  thereof  under  a  resolution  adopted  by  the  board 
ot  truateee,  and  subsequently  the  clerk  extends  the  assessment-roll  by  writing 
therein  the  amounts  taxed  against  each  person  thereon,  such  warrant  Is  fatally  do- 
tecUve.  Village  of  Upper  Nyock  v.  Jewott  (1903),  86  App.  Dlv.  2G4,  83  N.  Y.  Bapp. 
838,  affd.   (1906),  ISl  N.  Y.  611,  73  N.  E.  1133. 

Offioer  not  protected  where  the  asaessment-roll  and  warrant  show  on  their  face 
that  the  tax  was  Illegal  and  void;  otherwise  where  no  such  defects  appear.  Qher- 
man  v.  Trustees  of  Clifton  Springs  (1SB2),  27  Hun  390. 

Eenewol  of  warrant  without  the  consent  of  the  snretles  on  the  ooUeotor's  bond 
win  not  dlacharge  them  oa  they  muat  be  deemed  to  have  executed  the  bond  with 
knowledge  of  the  power  of  the  trustees  In  this  regard.  Village  ol  Olean  v.  King 
(1889),  116  N.  Y.  3B5,  22  N.  B.  569. 

S  116.  Colleotion  of  taxes  by  collector;  notice  to  be  given  to  nonreii- 
dents. — Upon  receiving  the  assessment-roll  and  wurant  the  collector  shall 
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cause  a  notice  to  be  published  at  least  once  in  the  official  paper,  if  any, 
and  also  in  each  other  newspaper  published  in  the  village,  and  posted 
conspicuously  in  five  public  places  in  the  village,  stating  that  on  six  days 
specified  therein,  not  less  than  nine  nor  more  than  twenty  days  after 
the  publieation  and  posting  thereof,  he  will  attend  at  a  convenient  place 
in  the  village,  specified  in  the  notice,  for  the  purpose  of  receiving  taxes, 
A  person  or  corporation  who  is  the  owner  of,  or  liable  to  assessment  for, 
an  interest  in  real  property  situated  and  liable  to  assessment  and  taxa- 
tion in  a  village  in  which  he  or  it  is  not  actually  a  resident,  may  file  with 
the  village  clerk  of  such  village  a  notice  stating  his  name,  residence  and 
post-office  address,  or  in  case  of  a  corporation,  its  principal  office,  and  a 
description  of  the  premises  soffieient  to  identify  the  same,  and  such  notice 
shall  be  valid  and  continue  in  effect  until  cancelled  by  such  person  or 
corporation.  The  village  clerk  shall,  within  five  days  after  the  delivery 
of  the  warrants  for  the  collection  of  taxes  in  such  village,  furnish  to  die 
collector  of  sach  village,  and  such  collector  shall  within  such  time  apply 
for  a  transcript  of  all  ootices  so  filed  and  each  such  collector  shall  within 
five  days  after  the  receipt  of  such  transcripts  mail  to  each  person  or 
corporation  filing  such  notice,  at  the  postnjffice  address  stated  therein,  a 
statement  of  the  amount  of  taxes  due  on  snch  property  and  the  times  and 
places  at  which  the  same  may  be  paid.  In  case  such  statement  shall  not 
be  furnished  as  herein  provided,  such  person  or  corporation  shall  not 
be  liable  for  fees  for  collection  in  excess  of  one  per  centum.  Upon  the 
filing  of  such  notice,  the  village  cleik  shall  be  entitled  to  receive  a  fee  of 
one  dollar  from  the  person  or  corporation  offering  such  notice,  which 
shall  be  in  full  for  all  services  rendered  therein.  Any  person  or  cor- 
poration paying  taxes  within  twenty  days  from  the  date  of  the  notice, 
shall  be  charged  with  one  per  centum  thereon,  and  thereafter  with  five 
per  centum,  for  the  fees  of  the  collector,  except  as  herein  provided ;  pro- 
vided that  in  a  village  in  which  the  compensation  of  the  collector  has 
been  fixed  by  the  board  of  trustees  as  provided  in  this  act,  the  taxes  may 
be  paid  within  the  said  twenty  days  without  additional  charge  and  all 
taxes  in  such  village  remaining  unpaid  after  the  expiration  of  said  twenty 
days  shall  be  increased  five  per  centum  except  as  herein  provided.  After 
the  expiration  of  such  twenty  days  the  collector  shall  proceed  to  collect 
the  taxes  remaining  unpaid,  and  for  that  purpose  he  possesses  all  the 
powers  of  a  town  collector.  The  laws  relating  to  town  collectors  shall 
also,  so  far  as  consistent  with  this  chapter,  apply  to  the  collection  of 
village  taxes.     {Amended  by  L.  1918,  eh.  61,  and  L.  1915,  ck.  253.) 

Sonree. — Former  TlllBge  L.  (L.  189T,  cti.  414)  |  IIG;  originally  revlBed  from  L. 
1870,  ch.  291,  tit.  5,  i  6.  The  prorlalon  as  to  service  of  notice  on  corporations 
was  new  In  the  former  VlUflge  L<aw. 

Charter  Mmetlmea  conten  power  of  town  collector  upon  Its  officer.  VllloKe  of 
Olean  v.  King  <1889),  116  N.  Y.  356,  22  N.  E).  5G9. 

Tase*  sheold  l>«  eeUected  from  the  person  against  whom  they  have  been 
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Elrerson  t.  Clt?  ol  Syr&cuM  (1883).  29  Hun  185,  rerd.  (1886),  100  N.  Y.  677,  3  N.  B. 
784. 

Action  will  not  Ue  to  reitrkln  tb«  eoUection  of  a  tax  on  the  sole  iground  tbat 
the  RSBeesment  la  Illegal.  Trumbull  t.  Palmer  (190G),  104  App.  Dlr.  51,  93  N.  T. 
Supp.  349. 

§  116.  Ketnni  of  oolleotor;  payment  of  taxH  to  treunrer. — Tbe  col- 
lector shall  pay  all  taxes  received  by  him,  as  soon  as  practicable  after 
receipt  thereof,  to  the  treasurer,  and,  upon  the  expiration  of  the  time 
fixed  therefor,  shall  deliver  the  roll  and  warrant  to  the  clerk  and  make 
and  file  with  him  a  return,  in  accordance  with  the  directions  of  the 
warrant,  showing  the  total  amount  of  tax  paid  and  each  tax  nnpaid, 
with  the  receipt  of  the  village  treasurer  for  all  taxes  paid  to  him.  The 
clerk  shall  thereupon  deliver  to  the  treasurer  a.  statement  showing  the 
unpaid  taxes  returned  by  the  collector.  All  taxes  so  returned  unpaid 
shall  be  increased  five  per  centum,  and,  if  remaining  unpaid  for  thirty 
days  after  such  return,  shall  bear  interest  at  the  rate  of  ten  per  centum 
per  annum,  from  the  time  of  their  return  as  unpaid  by  the  collector 
to  the  time  of  their  subsequent  payment;  and  such  tax  and  increases 
may  be  paid  to  the  treasurer  at  any  time  after  such  return  and  before 
a  sale  for  such  unpaid  tax  of  any  real  property  upon  which  the  same 
may  be  assccssed;  but  if  paid  after  a  notice  of  sale  has  been  given  as 
provided  in  this  article,  the  expense  of  such  notice  shall  be  added  to  the 
amount  of  the  tax.  The  provisions  of  this  section,  so  far  as  practicable, 
apply  to  a  village  in  which  the  taxes  are  collected  by  the  treasurer. 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  114)  |  116;  orlginallr  revised  Irom  L. 
1870,  ch.  291,  tit.  6,  S  5.  u  amended  by  L.  1S81,  eta.  249,  I  6. 

Collector  may  decline  to  oolleot  illegal  tax,  but  having  collected  It,  tae  may  Dot 
question  the  right  of  the  proper  authority  to  receive  It,  and  may  be  compelled  to 
pay  it  over.    Village  of  Olean  v.  King  (1889),  116  N.  Y.  366,  22  N.  B.  569. 

§  117.  Collection  of  taxea  by  treaBsrer.— In  a  village  which  has  no 
collector,  the  tax-roll  and  warrant  shall  be  delivered  to  the  treasarer 
of  the  village,  and  the  provisions  of  this  article  relating  to  the  delivery 
of  a  tax-roll  and  warrant,  the  extension  of  the  time  for  the  collection  of 
taxes,  and  the  return  of  such  tax-roll  and  warrant,  apply  to  the  roll  and 
warrant  so  delivered  to  a  treasurer,  so  far  as  practicable.  Upon  the 
delivery  of  the  roll  and  warrant  to  the  treasurer,  he  shall  publish  in 
each  newspaper  actually  printed  in  the  village,  once  in  each  week  for 
four  consecutive  weeks,  and  post  in  five  public  places  in  the  village,  a 
notice  that  such  tax-roll  and  warrant  have  been  left  with  him  for  the 
collection  of  the  taxes  therein  levied,  and  designating  one  or  more  con- 
venient places  in  the  village  where  he  will  receive  taxes  for  thirty  days 
after  the  first  publication  and  posting  of  said  notice,  from  nine  o'clock 
in  the  morning  until  four  o'clock  in  the  afternoon,  and  that  for  said 
thirty  days  taxes  may  be  paid  to  him  without  additional  charge;  and 
that  all  such  taxes  remaining  unpaid  after  the  expiration  of  said  thirty 
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days  will  thereafter  bear  interest  at  the  rate  of  twelve  per  centum  per 
aimimi,  until  the  return  of  the  tax-roll  and  warrant.  The  treasurer 
shall  attend  at  the  time  and  place  apeciBed  in  said  notice,  and  may  receive 
auch  taxes.  After  the  expiration  of  said  thirty  days  the  treasurer  shall 
proceed  to  collect  the  taxes  remaining  unpaid,  with  interest  as  herein 
provided,  but  without  any  other  fee  or  charge,  and  for  that  purpose  be 
possessed  of  all  the  powers  of  a  town  collector. 

Bouroe. — Former  Village  L.  (L.  1S97,  ch.  414)  f  117;  s«ction  waa  new  Id  former 
Village  lAw. 

Reference. — See  |  43,  authorlEfng  a  village  of  the  flret  clasa  to  aboUih  ofllce  of 
collector. 

g  118.  Return  fuid  asse>uueat-roU  as  evidenoe. — The  return  of  un- 
paid taxes  by  the  collector,  or  treasurer,  or  a  copy  thereof  certified  by 
the  clerk  under  the  corporate  seal,  shall  be  presnmptive  evidence  of 
the  facts  stated  therein.  An  assessment-roll  filed  with  the  clerk,  or  a 
copy  of  the  same,  or  any  part  thereof,  certified  by  him  under  the  corporate 
seal,  shall  be  presumptive  evidence  of  the  contents  thereof,  of  the  regu- 
larity of  the  assessment,  and  of  the  right  to  levy  such  tax. 

Sonroe.— Former  Village  K  (L.  1897,  ch.  41*)  t  118;  originally  revised  from  L. 
1870,   ch.   291,   tit.    8,   f    5. 

In  view  of  inch  preinmption  a  taxpayer  mar  maintain  an  action  to  have  the 
asseeament  declared  void  aa  a  cloud  upon  the  title.  Trumbull  v.  P&lmer  (190G), 
104  Am>.  Dlv.  51,  93  N.  Y.  Supp.  349.  Such  action  will  not  He  where  the  BBBe'sBment 
la  void  on  Its  face.  Allter  v.  Village  of  St  JohnsvlUe  (1909),  130  App.  Dlv.  297, 
114  N.  Y.  Supp.  3EE. 

g  119.  When  real  property  to  be  uld  for  unpaid  tax, — If  a  tax  assessed 
upon  real  property  on  an  annual  or  special  assessment-roll  be  returned 
by  the  collector  or  treasurer  as  unpaid,  the  board  of  trustees  may  direct 
the  treasurer  to  sell  an  interest  in  such  property  for  the  unpaid  tax  in 
the  manner  herein  prescribed.  If  such  sale  be  directed,  the  clerk  shall 
deliver  to  the  treasurer  a  certified  copy  of  the  assessment  upon  such 
property,  and  all  entries  relating  thereto  contained  in  the  assessment- 
roll.  Upon  receiving  such  statement,  the  treasurer  shall  proceed  to  sell 
at  public  auction  an  estate  in  such  real  property  for  the  shortest  period, 
not  exceeding  fifty  years,  for  which  any  person  will  take  such  property 
and  pay  the  tax  and  the  percentage  and  interest  then  due,  together  with 
the  expenses  of  the  sale,  which  shall  include  giving  the  notice  of  sale, 
and  one  dollar  for  the  services  of  the  treasurer. 

Sooroc. — Former  Village  L.  (L.  1897,  ch.  414)  E  119;  originally  revised  from  L. 
1S70.  ch.  291,  Ut.  6,  f  e. 

Klght  to  sell  for  unpaid  taxei  doee  not  depend  upon  the  treasurer  filing  his 
return  of  such  taxes  under  oath,  which  la  an  independent  duty.  Qlover  v.  Village 
of  Bdgewater  (1874)  1  Hun  486. 

§  120,  Notice  of  ule. — Notice  of  the  sale  shall  be  published  in  the 
official  newspaper  once  in  each  week  for  at  least  four  consecutive  weeks. 
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and  posted  in  at  least  five  conspicuons  places  in  the  village,  and  a  eop^ 
thereof  served  on  the  owners  of  such  real  property  at  least  three  weeks 
before  the  sale.  The  notice  of  sale  shall  contain  a  brief  description  of 
the  property  and  a  brief  statement  of  the  facts  authorizing  the  sale,  and 
the  time  and  place  thereof. 

Sonroe,— Former  Village  K  <L.  1897,  ch.  414)  J  120.  aa  amended  by  L.  1904,  Ot. 
34;  originally  revlBed  rrom  L.  1870,  ch.  291,  tit.  6,  |  8. 

§  121.  Certifleate  of  tale. — ^All  such  sales  shall  be  for  cash,  and  upon 
payment  by  the  purchaser,  the  village  treasurer  shall  deliver  to  him  a 
certificate  of  the  sale,  si^ed  and  acknowledged  in  the  same  manner 
as  a  deed  to  be  recorded,  stating  the  amount  paid  by  the  purchaser,  the 
date  of  sale  and  payment,  and  a  description  of  the  real  property  sold. 
The  certificate  of  sale  may  be  recorded  in  the  county  clerk's  ofBce  of 
each  county  in  which  any  part  of  the  property  is  situated,  in  the  same 
manner  and  vrith  the  same  effect  aa  a  deed,  and  if  so  recorded  within 
two  years  after  the  tax  became  a  lien  on  the  property,  the  recording  of 
such  certificate  shall  have  the  same  effect  aa  the  recording  of  a  deed, 
to  give  the  certificate  priority  over  every  interest  therein  or  lien  theretm 
acquired  subsequent  to  the  lien  of  the  tax;  but,  unless  such  certificate 
is  recorded  within  such  time,  it  shall  be  void  as  to  such  other  interest 
or  lien. 

Soimft.— Former  Tillage  L.  (L.  1897,  ch.  414)  i  ISl;  orlKlnally  revised  from  U 
1870,  ch.  291,  tit.  6.  I  7. 

.  CertUcKt«  li  not  preninptlve  evldenoe  of  the  validity  of  the  proceeding  upon  which 
It  Is  baaed.  Hlclnbothem  v.  Village  of  North  Pelbam  (1911),  14*  App.  DIt.  698,  129 
N.  Y.  Supp.  715. 

§  122.  Fnrchaser  entitled  to  pouession. — ^Upon  the  receipt  and  record- 
ing of  such  certificate,  the  purchaser  or  other  owner  of  the  certificate 
shall  be  entitled  to  immediate  possession  and  enjoyment  of  such  real 
property  as  against  all  persons  having  any  title  to,  interest  in,  or  lien 
upon  the  property  at  the  time  the  tax  became  a  lien  thereon,  and  against 
all  persons  deriving  any  title  to,  interest  in  or  lien  npon,  such  property 
while  the  tax  was  a  lien  thereon,  and  to  retain  possession  thereof  during 
the  existence  of  the  estate  purchased,  unless  such  real  property  is  re- 
deemed from  such  sale. 

Source.— Former  Village  L.  (L.  1S97,  ch.  414)  |  122;  originally  rerised  from  L. 
1870,   ch.   291.  tlL    S,   |   S. 

ScctloB  cited. — Hlclnbothem  t.  Village  of  North  Pelbam  (1911),  144  App.  Mt, 
698,  129  N.  Y.  Supp.  715. 

§  123.  Enforcement  of  right  to  poMwrion.— The  purchaser  or  other 
owner  of  the  certificate  may  enforce  his  right  to  possession  by  summary 
proceedings,  in  the  same  maimer  as  a  landlord  against  a  tenant  holding 
over  after  expiration  of  term.  The  purchaser  or  other  owner  of  the 
certificate  may,  before  the  expiration  of  the  estate  purchased,  remove 
all  buildings  and  fixtures  which  he  has  erected  or  placed  thereon  during 
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its  eziBtenee,  whidi  can  b«  removed  without  permanent  injury  to  the 
premises. 

Source.— Former  Village  L.  (L.  1897,  ch.  414)  |  IIS;  orlgln&lly  rerlwd  from  L. 
1670,  ch.  2»1,  tit  6.  I  S. 

Seferenoe. — Summary  procewUngB  to  obtain  pOBaeesIon,  Code  CIt.  Pro.  |  2231. 

SnnuBary  prooaedtiiK  to  enforce  right  to  poeseulon.  Hlclnbotliem  ▼.  Tillage  of 
North  Pelham  (1911),  144  Avp.  Dlv.  688.  129  N.  Y.  Bnpp.  TIG;  Rupert  v.  Village  of 
North  Pelham  (191D),  139  App.  Dlv.  302,  1Z3  N.  Y.  Snpp.  944. 

S  124.  TiUage  ma;  bid  in  property;  r^hts  of  village. — If  there  be  no 
other  bidder,  the  treasurer  shall  bid  in  the  property  for  the  village  for 
the  term  of  fifty  years,  and  a  certificate  thereof  shall  be  issued  accord- 
ingly. Thereupon  the  village  has  all  the  rights  of  a  purchaser  for  such 
term.  Immediately  upon  the  purchase  of  such  property  by  the  village, 
the  president  shall  take  possession  thereof  and  hold,  manage,  lease  or 
otherwise  control  the  same.  He  may,  in  the  name  of  the  village,  institute 
and  maintain  snmmary  proceedings  to  obtain  prasession  of  such  prop- 
erty in  the  same  manner  as  upon  the  sale  of  real  property  upon  execution. 
The  treasurer  shall  open  an  account  with  such  property,  and  shall  chaise 
to  the  same  the  amount  of  taxes,  fees,  interest  and  expenses  of  the  sale, 
and  shall  also  add  all  sums  subsequently  levied  upon  the  property  by  tax 
or  local  assessment  and  remaining  unpaid.  The  president  shall  pay 
to  the  treasurer  during  each  fiscal  year  the  net  amount  received  from 
such  property,  which  amount  shall  be  credited  in  the  account.  Upon 
payment  to  the  treasurer  of  the  amount  of  the  taxes  or  assessments 
chai^^  against  saeh  property,  together  with  the  interest  at  the  rate  of 
ten  per  centum  per  annum  from  the  time  of  the  sale  or  the  return  of  a 
subsequent  unpaid  tax  or  assessment,  after  deducting  any  credits  ap- 
pearing in  the  account,  the  president  shall  on  demand  execute  and  deliver 
to  the  person  making  such  payment  an  assignment  of  the  certificate  of  sale, 
or  a  satisfaction  thereof,  as  may  be  required.  Whenever  the  amount 
received  from  the  use  of  such  property  equals  the  taxes,  assessments, 
expenses  and  interest  then  due,  the  right  of  the  village  in  such  prop- 
erty shall  cease  and  determine,  and  the  president  shall  thereupon  execute 
and  deliver  to  the  owner  of  the  property  a  release  and  satisfaction  of 
the  interest  of  the  village  therein.  If  upon  the  execution  of  an  assign- 
ment of  the  certificate,  or  of  a  release  or  satisfaction,  a  surplus  derived  ' 
from  such  property  remains  in  the  treasury,  it  shall  be  paid  upon  the 
order  of  the  board  of  trustees  to  the  person  entitled  thereto,  on  demand. 

Bonroe. — Former  Village  L.  (L>.  1897,  oh.  414)  |  124.  Section  was  new  In  former 
Village  Law. 

§  120.  Redemption  from  sale  by  owner. — ^A  person  who  at  the  time 
of  the  sale  was  the  owner  of  the  property,  or  of  a  vested  interest  therein, 
or  a  lessee  thereof,  or  his  assigns,,  may  redeem  from  the  sale,  cither  by 
paying  to  the  owner  of -the  certificate  of  sale  other  than  the  village,  or 
by  depositing  with  the  treasurer  for  bis  benefit,  the  amount  paid  by  the 
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purchaser  on  aiich  sale,  with  interest  thereon  at  the  rate  of  ten  per 
centum  per  annum  from  the  time  of  the  sale  to  the  time  of  deposit,  and 
the  fees  lawfully  paid  to  each  county  clerk  for  recording  the  certificate 
or  any  assignment  thereof  in  any  county  in  which  the  property  or  any 
part  thereof  is  situated.  If  such  payment  be  made  to  the  owner  of  the 
certificate  he  shall  thereupon  execute  and  deliver  to  such  person  making 
the  payment  a  written  cancellation  or  receipt  of  the  certificate  of  sale 
duly  acknowledged  in  the  same  manner  as  a  deed  to  be  recorded,  and 
specifying  the  date  of  the  sale,  the  amount  paid  thereon,  the  purchaser 
thereat,  and  the  property  sold.  If  such  payment  be  made  to  the  treasurer, 
he  shall  deliver  to  the  person  making  it  a  written  receipt  acknowledged 
in  like  manner  and  containing  the  like  specifications.  The  recording  of 
such  cancellation  or  receipt  in  each  clerk's  office  of  the  county  in  which 
any  part  of  such  property  is  situated  shall  effect  a  cancellation  of  such 
certificate  of  sale. 

Bovroe. — Former  Village  L.  (L.  1897,  ch.  414)  i  12Gi  originally  revlaecl  from  U 
1870,  ch.   291,  tlL  6,   (   7. 

§  126.  Aotloiu  to  recover  unpaid  taxes. — After  the  lapse  of  thirty  days 
from  the  return  of  the  collector,  an  action  may  be  maintained,  as  upon 
contract,  by  the  village,  to  recover  the  amount  of  an  unpaid  tax,  together 
with  five  per  centum  thereof,  and  interest  from  the  time  of  such  return 
at  the  rate  of  ten  per  centum  per  annum.  A  judgment  in  such  action  for 
any  amount,  when  docketed  in  the  office  of  the  county  clerk,  shall  be  a  lien 
upon  the  real  property  of  the  defendant,  having  the  same  priority,  as  such 
lien,  as  the  taxes  upon  which  there  was  a  recovery  recovered  in  such  action, 
and  an  execution  upon  the  judgment  may  be  issued  and  enforced  against 
the  real  property  of  the  defendant  regardless  of  the  amount  of  such  judg- 
ment. Supplementary  proceedings  may  also  be  taken  for  such  tax  in  ac- 
cordance with  the  provisions  of  the  tax  law,  regardless  of  the  amount  of 
such  judgment.     {Amended  by  L.  1917,  ch.  412,  tn  effect  May  8,  1917.) 

L.  1917,  ck.  412.  §  2.  This  act  shall  not  affect  any  action  or  proceeding 
now  pending. 

Sonroe.— Former  Village  L.  (L.  1897,  cb.  414)  |  126;  orlglnaly  revised  from  L. 
1870,  ch.  291,  tit,  6,  I  9. 

Seferenoe. — Supplementary  proceedfnge  to  collect  tax.  Tax  I>a.w.  |  299. 

Taxes  are  not  inbjeot  to  connterclalm  or  let-off  on  the  part  of  the  taxpayer,  and 
thlB  rule  la  not  chanKed  by  the  provision  of  this  section  that  "After  the  lapse 
of  thirty  days  from  the  return  of  the  collector,  an  action  may  be  maintained, 
(U  upon  contract,  by  the  viltage,  to  recover  the  amount  of  an  unpaid  tax."  Village 
of  Charlotte  v.  Keen  (1913),  207  N.  Y.  346.  100  N.  E.  IIIG.  46  h.  H.  A.  (N.  8.)  135, 
revg.  (1911),  143  App.  Dlv.  9B2,  128  N.  Y.  Supp.  80. 

g  127.  Inveatment  of  sinking  fnndi. — If  at  any  time  the  receipts  of  the 
water,  light  or  other  department,  whether  accruing  from  earnings  of  the 
particular  department,  or  by  reason  of  moneys  appropriated  for  the  use  of 
such  department,  exceed  the  amount  needed  for  current  expenses,  and  the 
payment  of  principal  or  interest  due  or  to  become  due  during  the  next 
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fiscal  year,  the  surplus  may  be  transferred  to  a  fund  to  be  known  as  the 
sinking  fund  of  the  department,  and  to  be  used  in  the  payment  of  out- 
standing obligationH,  or  for  future  expenses  of  the  particular  department, 
for  which  such  fund  is  created,  and  in  ease  of  the  water  or  light  depart- 
ment, may  be  used  for  the  future  expenses  of  that  department  if  the  rents 
or  other  income  be  insufficient  for  that  purpose. 

Any  Tilla^  sinking  fund  may  be  invested  in :  1.  The  bonds  of  the 
United  States,  the  state  of  New  York,  or  any  city  of  this  state,  or  the  bonds, 
certificates,  or  other  obligations  issued  by  the  village  for  the  payment  of 
any  lawful  indebt«dness,  which  may  be  purchased  at  any  time  fn»n  sneh 
sinking  fund  at  prices  not  exceeding  the  par  value,  and  when  so  pur- 
chased the  same  shall  be  immediately  cancelled;  or 

2.  Mortgages  on  improved  land  owned  by  the  borrower  in  a  county 
in  which  such  village  or  a  part  thereof  is  located;  but  before  such  a  mort- 
gage is  accepted  the  board  of  trustees  must  be  satisfied  Uiat  the  borrower 
baa  a  title  in  fee  to  such  lands,  and  that  the  same  are  free  and  clear  of  all 
incumbrances  and  are  worth  twice  the  amount  of  the  sum  loaned,  exclu- 
sive of  buildings.     (Amended  by  L.  1915,  cA.  195.) 

Sonroe.— Pormflf  Village  L.  (L.  1897,  ch.  414)  t  127;  orlglnatly  revlH«d  from  L. 
1876.  ch.  181,  !  IE.  as  amended  by  U  1896,  ch.  310;  L.  1SS4,  ch.  680,  |  3.  The 
provision  ot  |  15  at  act  of  1875,  authorizing  village  to  Invest  In  endowment 
Insurance,  not  Te.«nacted. 

A  ilnkinK  fund  may  be  ereated  from  inrplnt  resulting  from  the  operation  of 
municipal  water  or  lighting  departments.  Opinions  of  State  Comptroller  (1B16),  9 
State  Dept.  Rep.  G04,  608. 

§  128.  Borrowing  money  generally. — If  authorized  by  a  proposition 
adopted  at  an  election,  money  may  be  borrowed  by  a  village  npon  its  bonds 
or  other  obligations,  payable  in  future  fiscal  years.  Such  proposition  shall 
specify  the  amount  to  be  borrowed,  the  purpose  to  which  the  same  shall 
be  applied,  and  shall  state,  within  the  limitations  prescribed  by  section 
one  hundred  and  twenty-nine  of  this  chapter,  the  time  or  times  when  such 
bonds  or  obligations  shall 'become  due;  which  proposition  shall  be  printed 
in  full  upon  the  ballot  or  ballot  label,  to  be  voted  at  such  election.  No 
money  shall  be  so  borrowed  except  for  the  purpose  of  purchasing,  con- 
structing and  maintaining  the  following  village  improvements : 

1.  A  village  or  town  hall. 

2.  Fire  houses,  fire  engines,  fire  alarm  system  and  all  other  apparatus 
for  use  in  extinguishing  fires. 

3.  Laying  out,  widening,  altering,  grading  or  paving  streets,  and  for 
the  purchase  of  a  steam  roller,  stone  crusher  and  engine,  and  other  road 
making  machinery. 

4.  Sidewalks. 

5.  Bridges. 

6.  Water  works. 

7.  Lighting  system. 
Vol.  VIII— 65 
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8. '  Sewerage. 

9.  Parks  or  a  site  for  a  free  public  library. 

10.  Cemeteries. 

11.  Drains  and  culverts,  the  regulation  of  water  courses,  ponds  and 
watering  places,  and  the  protection  of  the  property  within  the  Tillage  from 
floods,  freshets  and  high  water. 

12.  Public  docks  or  bulkheads. 

13.  For  paying  the  additional  expense  of  a  state  or  county  highway 
through  the  village  when  constmcted  or  improved  upon  modified  plans  of 
the  state  commission  of  highways,  as  provided  by  the  highway  law. 

14.  Plants  for  the  disposal  of  swill,  garbage,  ashes  and  rubbish,  or 
any  of  them,  or  vehicles  or  other  appurtenances  to  be  used  in  connection 
therewith.     [Subd.  added  iy  L.  1917,  ch.  27,  in  effect  Mch.  1,  1917.) 

And  also  for  the  purpose  of  paying  certiflcatea  of  indebtedness  lawfully 
issued  by  the  trustees  under  the  provisions  of  section  one  hundred  and 
fifty-eight  of  this  chapter.  Money  may  be  borrowed  in  anticipation  of 
taxes  levied  or  to  be  levied  for  the  current  flseal  year,  but  not  in  excess 
of  the  amount  previously  estimated  by  the  board  of  trustees,  as  necessary 
to  be  raised  during  said  fiscal  year,  nor  in  excras  of  the  amount  of  taxes 
of  said  fiscal  year  remaining  unpaid  at  the  time  such  money  is  borrowed, 
and  the  money  so  borrowed  must  be  payable  within  such  year.  No  cim- 
tract  shall  be  made  involving  an  expenditure  by  the  village  unless  the 
money  therefor  has  previously  been  estimated  by  the  board  of  trustees  as 
necessary  to  be  raised  during  the  then  fiscal  year,  or  unless  a  proposition 
has  been  adopted  authorizing  the  board  of  trustees  to  raise  such  money. 
If  a  final  judgment  against  a  village  exceeds  one  thousand  dollars,  money 
may  be  borrowed  for  the  payment  thereof,  on  the  adoption  of  a  proposi- 
tion therefor  at  a  village  electim,  and  bonds  or  other  obligations  of  the 
village  may  be  issued  for  that  purpose,  payable  in  instalments  or  other- 
wise as  prescribed  in  section  one  hundred  and  twenty-nine  of  this  chapter. 
(Amended  by  L.  1910,  ch.  4,  and  L.  1911,  c^.  57  and  738.) 

Sonroc— Former  Vlllags  L.  (L.  1897,  eb.  414)  |  128,  aa  amended  by  L.  1900,  ctL 
373;  U  1902,  ch.  280;  L.  1903,  cb.  617;  L.  1904,  ch.  193;  L.  1907,  ch.  60,  and  L. 
1908,  cba.  176  and  509.    Section  wae  new  In  former  yillase  I^w. 

Sefereneei. — legitimate  purpoees  of  Indebtedneae,  Const,  art  8,  |  10.  Reatrlo 
lion  on  loan  of  credit,  Conet,  art.  12,  |  1.  Taxpayers'  actions.  General  Municipal 
Law,  i  Gl.  See  also  Code  CIr.  Pro.  |  1926.  See  Oeneral  Municipal  Law,  II  4-^ 
Payment  of  iudgments.  Oeneral  Municipal  Law,  ||  70,  S2,  83. 

Trohlbltlon  of  thli  Mctlon  does  not  extend  to  a  case  where  a  village  la 
autborlzed  to  contract  for  a  supply  of  water  and  light  for  a  term  of  years.  Port 
JervlB  Waterworks  v.  Village  of  Port  Jervla  (1896),  IBl  N.  T.  Ill,  46  N.  E.  388. 

Fire  aommlMloner  may  employ  neceaaary  offlcers  and  men  although  the  tax  for 
the  Ore  fund  has  not  yet  been  levied.  People  ex  rel.  Deloney  v.  Board  of  Fire 
Com'rs  (189B),  90  Hun  516,  SB  N.  Y.  Supp.  964,  aftd.  (1896),  149  N.  Y.  676.  43  N.  B. 
98S. 

The  wording  of  reiolntlon  Is  Immaterial  bo  long  as  It  Is  broad  enough  to  warrant 
the  Issue  of  bonds  for  the  purpose  contemplted.  New  York,  etc,  Co.  t.  Keator 
(1901),  63  App.  DlT.  677,  71  N.  T.  Supp.  18B,  afld.  (1903),  173  N.  Y.  236,  «  N.  1 


:y  Google 


VILLAGE  LAW. 


L.  1909,  cb.  64.  Finances.  f  129- 

EeMlvtlon  ihovld  IsAteate  the  installmentB  In  whlcli  tbe  bondi  are  to  be  made 
parable  and  which  are  to  be  met  each  7ear.  Tillage  of  CanandalKua  t.  H^m 
(1904),  90  App.  DlT.  336.  8E  N.  Y.  Supp.  *88. 

Eeielntloii  proTldlBK  fei*  gron  inttL  to  be  used  for  more  than  one  purpose  la  In- 
yalld  alnco  It  leayee  the  Uxpayer  no  choice  as  between  the  aeveral  objects  contem- 
plated.   Village  of  Hempatead  t.  Seymonr  (1901),  34  Misc.  92,  69  N.  Y.  Supp.  46S. 

BcMlntlon  pntliorisliir  bonds  for  pvrobase  of  water-worki. — A  resolution  adopted 
at  a  Tillage  election  to  the  effect  that  there  "shall  be  raised  upon  the  Tillage"  the 
necessary  amount  for  the  purchase  of  a  vater-works  aystem,  la  euCHclent  to  author- 
ise the  tBBue  of  village  bonds  for  such  purpose.  New  York  ft  Roaendale  Cement 
Co.  T.  Keator  (1903),  173  N.  Y.  236,  66  N.  E.  9,  affg.  (1901).  62  App.  DlT.  677,  71 
N.  y.  Supp.  18B. 

Proposition  should  be  tnbmltted  In  the  manner  provided  by  the  VlU&Ke  Law  and 
not  by  the  special  act  under  which  the  village  Is  Incorporated.  Village  of  Canan- 
dalKua  T.  Hayes  (1904),  90  App.  Dlr.  336,  8E  N.  Y.  Supp.  488. 

Women  ouiiiot  vote  upon  a  proposition  to  Issue  bonds  for  village  water  aystem. 
People  ex  rel.  Dillon  v.  Molr  (19D8),  62  Misc.  3S.  IIG  N.  Y.  Supp.  1029,  afld.  (1909), 
129  App.  DIT.  938,  116  N.  Y.  Supp.  1138.  Qwsre,  as  to  effect  of  suffrage  amendment 
of  constitution.  Art.  2,  |  1. 

A  eontraot  for  the  improvement  or  pavement  of  village  streets  should  not  be  made 
unless  the  money  therefor  has  been  raised  by  tax  In  pursuance  of  the  Village  Law, 
or  under  authority  of  a  special  or  general  election.    Rept.  of  Atty.  Genl.  (1909)  648. 

Expenses  necessarily  Inonrred  by  a  board  of  health  In  snpprestlng  an  epidemic,  are 
legal  obligatlona  of  the  village,  although  in  exeesH  of  tbe  amount  appropriated  for 
expenses.    Opinion  of  SUte  Comptroller  (1916),  9  State  Dept  Rep.  536. 

Contract  where  no  money  1*  BTallahle, — A  contract  made  by  the  offldals  of  an  In- 
corporated Tillage  with  a  certified  public  accountant  to  make  an  examination  of 
paat  taxes  and  Bsseasments  and  various  compilations  therefrom  and  to  devise  a 
new  and  efficient  system  of  bookkeeping  and  accounting  and  Instruct  the  village 
officers  therein  Is  void,  where  at  the  time  said  contract  was  made  there  were  no 
funds  on  hand  and  no  proposition  had  been  submitted  to  raise  the  money.  Wake- 
field V.  Brophy  (1910),  67  Mis.  298,  122  N.  Y.  Supp.  632. 

The  provision  of  this  section  that  "no  contract  shall  be  made  Involving  an 
expenditure  hy  the  village,  unless  the  money  therelor  Is  on  band,  or  a  proposition 
has  been  adopted  authorizing  the  board  of  trustees  to  raise  such  money."  which 
by  section  380  of  the  Village  Law  Is  made  applicable  to  a  village  Incorporated  under 
and  subject  to  a  special  law  Is  not  Inconsistent  with  any  provision  ot  the  charter  of 
tbe  Tillage  of  Port  Chester.  Wakefield  t,  Perklna  (1910),  65  Misc.  619,  120  N.  Y. 
Supp.  635, 

I  129.  Bondi  or  other  obli^tiont. — Bonds  or  otiier  obligations  of  the 
village  shall  be  signed  by  the  president  and  attested  by  the  derk  ander 
the  corporate  seal.  They  shall  become  due  within  thirty  years  from  the 
date  of  issue,  and,  unless  the  whole  amount  of  the  indebtedness  represented 
thereby  is  to  be  paid  within  five  years  from  their  date,  they  shall  be  so 
issued  as  to  provide  for  the  payment  of  the  indebtedness  in  equal  annual  in- 
stalments, the  first  of  which  shall  he  payable  not  more  than  five  years  from 
their  date.  The  amount  of  each  of  such  annual  instalments  shall  be  fixed 
and  determined  by  resolution  adopted  by  the  board  of  trustees  of  such 
village  and  shall  be  stated  in  the  public  notice  of  the  election  required 
to  be  given.  Such  bonds  shall  bear  interest  at  a  rate  not  exceeding  five 
per  centum  per  annum,  and  shall  be  negotiated  for  not  less  than  their  par 
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value.  They  shall  be  sold  on  sealed  proposals  or  at  public  auction  upon 
notice  published  in  the  ofBcial  paper,  if  any,  and  also  in  any  other  news- 
paper actually  printed  in  the  village,  and  in  such  other  newspapers  as  the 
board  of  trustees  may  determine,  and  posted  in  three  public  places  in  the 
village,  at  least  ten  days  before  the  sale,  to  the  person  who  will  take  them 
at  the  highest  price.  They  shall  be  consecntlvely  numbered  from  one  to 
the  highest  number  issued,  and  the  clerk  shall  keep  a  record  of  the  num- 
ber of  each  bond  or  obligation,  its  date,  amount,  rate  of  interest,  when 
and  where  payable,  and  the  name  of  the  purchaser  thereof  or  the  person 
to  whom  they  are  issued,  or  in  whose  name  they  may  be  registered. 
{Amended  by  L.  1914,  ch.  54  and  L,  1915,  ch.  48.) 

SonrM. — PoTmer  Vlllase  L.  (L.  1887,  ch.  414)  |  1Z9.  Section  waa  new  In  Iorm«r 
Village  Law. 

Eeferenoei. — Municipal  bonds  generally.  See  General  Municipal  Law,  ({  6-12, 
20.    Protection  of  purchaeers.     See  Id.  IS  62-66. 

L.  191B,  ch.  4S,  S  S. — Bands  or  other  obligations  of  a  Tillage  duly  authorised  by  a 
Tillage  election  and  heretofore  or  hereafter  issued  In .  accordance  with  the  pro- 
Tlslons  of  section  one  hundred  and  twenty-nine  □(  the  village  law,  as  such  section 
waa  In  force  on  the  date  of  such  election,  shall  not  be  affected  or  inTBlldated  by 
tbe  amendment  of  euch  section  by  chapter  fifty-four  of  the  laws  of  nineteen  hun- 
dred and  fourteen,  but  shall  be  valid  and  blndlne  obligations  on  the  Tillage,  not- 
withstanding such  amendment. 

L.  191S,  oh.  48,  I  S. — This  act  shall  not  affect  any  action  or  proceeding'  now  pend- 
ing In  any  court  nor  shall  it  in  any  way  affect  the  Talldlty  ol  any  bonds  or  obli- 
gations issued  after  March  ninth,  nineteen  hundred  and  fifteen,  or  hereafter  issued 
pursuant  to  the  authority  of  an  election  held  on  or  before  March  fifteenth,  nineteen 
hundred  and  fifteen.  In  accordance  with  the  provisions  of  section  one  hundred  and 
twenty-nine  of  the  village  law,  as  the  same  was  amended  by  said  chapter  flfty-tonr 
of  the  laws  of  nineteen  hundred  and  fourteen,  and  was  in  effect  at  the  time  of  the 
first  publication  or  posting  of  the  notice  of  such  election,  which  bonds  or  obliga- 
tions shall  be  valid  and  binding  obligations  on  the  village  notwitlutanding  8U«h 
amendment.     (As  amended  by  L.  1916,  cV  424.) 

L.  191'B,  oh.  76,  i  1. — The  amendment  to  section  one  hundred  and  twenty-nine  of 
tbe  village  law  made  by  chapter  forty-elgbt  of  the  laws  of  nineteen  hnndred  and 
fifteen  shall  not  apply  to  bonds  or  other  obligations  of  a  village  Issued  or  to  be 
issued  pursuant  to  tbe  authority  of  any  village  election  held  or  to  be  held  March 
sixteenth,  nineteen  hundred  and  fifteen,  nor  affect  any  such  election  or  the  acts 
and  proceedings  of  tbe  trustees,  officers,  agents  or  electors  of  the  Tillage  relating 
thereto;  and  If  any  such  election  shall  have  been  held  before  this  act  takes  effect, 
such  election  and  such  acts  and  proceeding  are  hereby  legalized  in  so  far  aa  the 
same  might  otherwise  be  affected  by  the  enactment  of  such  chapter.  Such  bonds 
or  obligations  when  issued  in  accordance  with  the  provisions  of  section  one  hun- 
dred and  twenty-nine  of  the  village  law  as  amended  by  chapter  fifty-four  of  the 
laws  of  nineteen  hundred  and  fourteen  shall  be  valid  and  binding  obligations  of  the 
village  to  the  same  extent  and  with  tbe  same  effect  as  though  chapter  for^-elght 
of  tbe  laws  of  nineteen  btindred  and  fifteen  bad  not  been  enacted. 

Effect  of  smendment  of  1919  to  this  section  Is  to  require  bond  maturities  to  be  so 
fixed  as  to  provide  for  the  payment  of  the  entire  issue  in  "equal"  annual  install- 
ments.   Opinion  of  State  Comptroller  (1916),  9  State  Dept  Rep.  469. 

Village  may  employ  broker  in  sale  and  negotiations  of  its  bonds,  and  pay  rea- 
sonable  compensation   for  his   services.    Armstrong  t.   Village  of  Port   ESdward 
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(1S95).  84  Hun  261,  26  N.  Y.  Supp.  433,  revd.  oD  another  point  (1899),  1G9  N.  Y.  316. 
53  N.  B.  1116. 

DellTeiy  eiaentUl  to  VRlidlty  ot  bond,  and  until  made  the  bond  baa  no  legal  In- 
cepUon.  Oermanla  Sav.  Bank  r.  Village  of  SuHpenalon  Bridge  (1893),  73  Hun  690, 
26  N.  Y.  Supp.  9S. 

Taxpayer  aotlon  llei  to  reatraln  the  Issue  oC  bonds  where  there  is  no  authority 
to  carry  out  the  proposition  for  which  they  have  been  voted.  Potsdam,  etc.,  Co. 
V.  Village  of  Fotadam  (190E>,  49  Misc.  IS.  97  N.  Y.  Supp.  190,  atfd.  (1906),  113  App. 
DiT.  894,  38  N.  Y.  Supp.  1113. 

§  130.  Limitation  of  indebtedaeu. — A  villas  shall  not  incur  indebt- 
edness if  thereby  its  total  contract  indebtedness,  exclusive  of  liabilities 
for  which  taxes  have  already  been  levied  and  obligations  issued  to  pro- 
vide for  the  supply  of  water,  shall  exceed  ten  per  centum  of  the  assessed 
.valuation  of  the  real  property  of  such  village,  subject  to  taxation,  as  it 
appeared  on  the  last  preceding  village  assessment-roll. 

Bouroe.— Former  Village  L.  (L.  1897,  cb.  414  )  i  130,  as  amended  by  L.  1904,  ch. 
6S0.    Section  was  new  In  former  Village  Law. 

Beferenoea. — See  notes  to  |i  128>^129. 

An  lune  at  bondi  In  exaeu  of  that  limited  by  this  section  would  be  void.  Kept, 
ot  Atty.  Oenl.  (1901)  198. 

Indebtedneu  for  water  nipply  should  be  excluded  from  the  entire  Indebtedneea 
ot  the  Tillage  In  determining  whether  It  has  reached  the  ten  per  cent.  limitation. 
Unes  T.  Village  of  Otego  (1904).  91  N.  Y.  Supp.  785. 

§  131.  Second  election  npon  propoaition  to  raiie  monejr. — If  the  vote 
at  an  election  upon  a  proposition  to  purehase  property  or  to  raise  a  tax 
or  to  incur  a  debt  shall  be  against  such  proposition,  no  propoaition  em- 
bracing the  same  object  shall  be  again  submitted  before  the  •  elapse  of 
ninety  days  thereafter.     {Amended  by  L.  1910,  ch.  598.) 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  131.  Section  wae  new  in  former 
Village  Law. 

Application. — This  section  does  not  apply  where  one  vote  was  taken  at  a  village 
election  and  the  other  at  a  school  district  meeting.    Rept.  of  Atty.  Geal.  (1911)  404. 

Not  applicable  to  Tillage  of  Waterford. — ^The  provision,  prohibiting  the  BUbmlsslon 
of  a  proposition  Involving  the  expenditure  of  money  to  tbe  electors  before  the  lapse 
ot  ninety  days  after  a  previous  rejection  thereof,  is  InconslBtent  with  chapter  243  of 
the  Laws  ol  1859,  a  special  act  incorporating  the  village  of  Waterford,  and  unds" 
section  380  ot  the  Village  Law  does  not  apply  to  the  submlsBion  of  propoeltiona  to 
the  electors  at  said  village.  Under  the  charter  the  truBt«eB  have  dlacretionary  power 
to  call  special  meetings  of  electors.  A  proposition  which  does  not  specify  the 
"object  or  objects,  stating  tbe  sum  proposed  to  be  raised  for  each  object,"  as  re- 
quired by  sections  15  and  18  of  the  charter  ot  said  village,  should  not  be  submitted 
to  the  electors.  O'Connor  v.  Village  of  Waterford  (1916),  171  App.  DIt.  42S,  166 
N,  Y.  Supp.  933. 

Tie  vote  upon  inch  propoiition.— A  village  whlcb  has  held  a  special  election  upon 
a  proposition  to  establish  a  system  of  water-works  at  an  expense  not  exceeding  (26.- 
000  may  not  hold  another  election  upon  the  same  proposition  until  the  elapse  ot 
ninety  days  thereafter,  where  tbe  vote  upon  such  proposition  was  a  tie.  Rept.  of 
Atty.  Oenl.  (1912)  369. 

§  132.    Exemption  from  taxation  of  firemen  and  flie  companin. — ^Upon 

■  So  In  original. 
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the  adoption  of  a  proposition  therefor,  ihe  members  of  any  fire,  hose, 
protective  or  hook  and  ladder  company  in  any  Tillage  may  be  exempted 
from  taxation  to  the  amount  of  five  hundred  dollars  on  any  assessment 
for  village  purposes,  in  addition  to  the  exemptions  otherwise  allowed 
by  law,  and  the  real  and  personal  property  of  any  such  company  may 
also  be  exempted  from  like  village  taxation. 

Bonroe. — Former  Vlllase  L-  (L.  1S97,  ch.  414)  {  132;  orlglDally  rertsed  Irom  L. 
1S73.  ch.  397.  |  11,  as  &dded  by  L.  1879,  ch.  643. 

Exemption  of  Tolnnteer  flremen  from  taxation.! — Kept,  of  Atty.  0«iil.  (1903)  237- 

g  133.  Absolute  sales  (or  non-payment  of  taxei.^ — If  a  tax  or  assessment 
on  real  property  included  in  an  annual  or  special  assessment-roll  under 
this  chapter,  or  a  tax  or  assessment  which  was  a  lien  on  real  property, 
or  unpaid  when  the  village  law  took  effect,  remains  unpaid,  and  the 
treasurer  or  collector  has  made  return  that  he  can  not  collect  the  same, 
the  board  of  trustees  may,  by  resolution,  determine  that  such  real  prop- 
erty and  the  entire  interest  therein,  instead  of  an  interest  for  a  term  of 
years,  be  sold  for  the  collection  of  such  tax  or  assessment.  Snch  sale 
shall  be  for  cash,  and  the  notice  of  sale  shall  be  given  in  the  manner 
provided  by  section  one  hundred  and  twenty  of  this  chapter,  except  that 
the  board  of  trustees  may  designate  one  or  more  newspapers  in  the 
village,  or  in  case  no  newspaper  is  published  in  said  vilh^e,  then  in  an 
adjoining  city  or  village,  in  which  the  notice  shall  be  published.  The 
foregoing  provisions  of  this  article  In  relation  to  the  conduct  of  a  sale 
and  the  righte  and  remedies  in  respect  to  the  real  property  sold  shall 
not  be  applicable,  but  the  village  treasurer  and  board  of  trustees  shall 
possess  all  the  powers  and  be  subject  to  all  the  liabilities  and  duties 
of  a  county  treasurer  and  board  of  supervisors,  under  articles  six  and 
seven  of  the  tax  law;  and  such  articles  shall,  so  far  as  practicable,  apply 
to  a  sale  authorized  by  this  section. 

Sonrce, — Former  Village  L.  (L.  1897,  ch.  414)  t  133,  as  added  by  L.  1899,  Cb.  446, 
and  amended  by  L.  19D4,  ch.  101. 

g  134.  Action  by  holder  *  or  certificate  of  sale. — In  each  village  in  this 
state  adjoining  a  city  situate  within  a  county  having  a  population  of  four 
hundred  thousand  or  upwards,  excluding  New  York  and  Kings  counties, 
the  number  of  such  inhabitants  to  be  ascertained  by  reference  to  the  latest 
state  enumeration,  the  holder,  including  such  village,  of  any  certificate  of 
sale  of  land  for  tiie  nonpayment  of  taxes  heretofore  or  hereafter  executed 
by  the  village  treasurer,  may  recover  the  amount  paid,  stated  in  said 
eertiiieate,  with  all  interest,  additions  and  expenses  allowed  by  law,  and  for 
that  purpose  may  maintain  an  action  in  the  supreme  court  or  in  the  county 
court  of  the  county  in  which  such  village  is  situate.  Jurisdiction  of  snch 
action  is  hereby  conferred  upon  said  county  court.  {Added  by  L.  1913, 
ch.  234,  and  amended  by  L.  1914,  ch.  310.) 
*  So  In  original. 
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§  135.  Idem;  parties  to  the  action;  pleading!. — The  action  provided 
for  in  the  last  section  may  be  comtnraiced  at  any  time  after  two  years  from 
the  date  that  the  tax  or  aasessment  on  account  of  which  the  sale  was  had 
was  payable  and  all  the  provisions  of  law  and  the  rules  of  practice  relating 
to  actions  for  the  foreclosure  of  mortgages  shall  apply  to  the  action  hereby 
authorized  so  far  as  practicable,  except  aa  herein  otherwise  specially  pro- 
vided. It  shall  be  BufBcient  for  the  plaintiff  to  set  forth  in  his  complaint 
in  such  action  a  copy  of  or  the  Bubstance  of  his  certifieate  of  sale  and  the 
interest,  additions  and  expense  claimed  by  him,  with  a  statement  that  the 
same  have  not  been  paid  and  that  the  plaintiff  elects  to  recover  as  herein 
provided,  also  that  the  defendants  have  or  claim  to  have  or  may  have  some 
interest  in  or  lien  upon  the  property  affected  by  the  action.  The  plaintiff 
in  such  action  shall  include  and  join  therein  and  may  likewise  recover  upon 
all  prior  and  subsequent  certificates  of  sale  held  by  him,  executed  by  the 
village  treasurer,  relating  to  the  same  real  property  in  whole  or  in  part. 
He  may  include  and  join  in  one  action  all  such  certificates  of  sale  relating 
to  two  or  more  separate  and  distinct  pareels  of  real  property  belonging 
to  the  same  person  or  persons,  notwithstanding  the  fact  that  other  de- 
fendants in  said  action  may  not  be  interested  or  have  liens  upon  all  of  the 
parcels  included  and  joined  in  said  action,  but  the  holder  of  such  certificate 
shall  not  be  compelled  or  required  to  consolidate  anch  certificates  of  sale 
in  one  action.  He  shall  make  parties  to  the  action  the  owner  or  owners  of 
and  all  other  persons  interested  in  the  real  property  affected,  or  any  part 
thereof,  including  the  holders  of  all  prior  and  subsequent  certificates  of 
sale  as  shown  by  the  records  in  the  village  treasurer's  office.  He  may 
make  parties  thereto  any  municipal  corporation  which  claims  an  interest 
in  or  lien  upon  the  premises  described  in  the  complaint  or  any  part  thereof, 
by  reason  of  any  tax  or  assessment  levied  by  said  municipal  corporation 
or  on  account  of  any  other  claim  which  said  municipal  corporation  may 
have  or  claim  to  have  against  said  real  property. 

The  defendants  in  said  action  who  are  the  holders  of  certificates  of  sale, 
shall  be  paid  from  the  proceeds  of  sale  the  several  amounts  paid  for  the 
real  estate  as  mentioned  and  described  in  the  certificates  of  sale  held  by 
them,  with  all  interest,  additions  and  expenses  allowed  by  law,  so  far  as  the 
said  proceeds  shall  sufSce  to  pay  the  same,  in  the  order  of  the  lawful  priority 
of  the  liens  and  the  interests  of  the  respective  parties  in  and  against  the 
premises  as  the  same  may  be  determined  in  the  action.  It  shall  be  sufficient 
for  any  such  defendant  to  set  forth  in  his  answer  the  certificate  of  sale  or 
the  substance  thereof,  with  the  other  allegations  in  effect  as  herein  provided, 
with  regard  to  the  complaint  in  the  action.  A  defendant  alleging  irregu- 
larity or  invalidity  in  any  tax,  assessment  or  sale  shall  particularly  specify 
in  his  answer  such  irregularity  or  invalidity. 

The  court  shall  have  full  power  to  determine  and  enforce  in  all  respects 
the  rights,  claims  and  demands  of  the  several  parties  to  said  action,  includ- 
ing the  rights,  claims  and  demands  of  the  defendants  as  between  them- 
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selves,  to  direct  a  Bale  of  such  property  and  the  distribution  or  other  dispo- 
sition of  the  proceeds  of  such  aaie.  Any  party  to  the  action  may  become 
the  purchaser  on  any  such  sale.  (Added  by  L.  1913,  c\.  234  oTUi  omendcd 
6y  Z.  1914,  cA.  310.) 

g  138.  Certiflcatei  of  sale;  Talidity. — Every  certificate  of  sale  on  which 
the  holder  shall  elect  to  recover,  as  herein  provided,  shall  presumptively 
be  valid  and  shall  be  presumptive  evidence  that  the  sale  was  regular  and 
valid  and  that  all  previous  steps  and  proceedings  required  by  law  were 
duly  had  and  taken.  No  such  certificate  of  sale  and  no  tax  or  assessment 
for  the  non-payment  of  which  the  same  was  executed  shall  be  deemed  in- 
valid or  impaired  on  account  of  any  irregularity  or  ill^ality  therein  or  in 
the  proceedings  relating  thereto,  or  by  reason  of  any  error  or  omission  in 
the  name  of  the  owner  or  owners  of  the  lands  taxed,  assessed  or  sold,  or  hy 
reason  of  said  lands  having  been  assessed  as  resident  lands  or  non-resident 
lands,  or  otherwise,  unless  it  is  shown  that  the  person  complaining  thereof 
has  suffered  actual  injury  and  damage  therefrom  and  then  only  to  the  ex- 
tent of  such  injury  and  damage,  and  no  such  tax,  assessment  or  certificate 
of  sale  shall  be  deemed  invalid  or  impaired  on  account  of  any  error  or 
omission  in  the  description  of  the  property  assessed  or  sold  if  the  descrip- 
tion is  sufficient  to  identify  such  property  with  reasonable  certainty. 
(Added  6p  L.  1913,  cA.  234  otmJ  amtvded  by  L.  1914,  ch.  310.) 

§  137.  Tax  lalea;  conveyance. — The  remedy  herein  provided  shall  be  in 
addition  to  all  other  remedies  allowed  by  law,  with  regard  to  certificates  of 
sale,  and  shall  not  be  dependent  upon  them  or  any  of  tiiem,  and  may  be 
had  whether  notice  to  redeem  has  been  given  or  not, 

A  conveyance  made  pursuant  to  a  judgment  in  any  such  action  brought 
as  herein  provided  shall  vest  in  the  purchaser  in  fee  simple  all  the  right, 
title,  interest,  claim,  lien  and  equity  of  redemption  in  or  against  the 
premises  sold  of  all  the  parties  to  the  action  and  of  all  persons  claiming 
under  them  or  any  or  either  of  them,  subsequent  to  the  filing  of  the  notice 
of  the  pendency  of  the  action,  or  whose  conveyance  or  encumbrance  is  sub- 
sequent or  subsequently  recorded,  except  subsequent  taxes  and  assess- 
ments and  sales  on  account  thereof  and  except  taxes  and  assessments 
which  were  liens  on  the  premises  at  the  time  of  the  filing  of  a  notice 
of  the  pendency  of  the  action,  but  for  the  non-payment  of  which  no 
sale  had  been  had  prior  thereto  and  any  sales  on  account  of  such  taxes, 
and  each  and  every  one  and  all  of  such  parties  and  persons  shall  be 
barred  and  forever  foreclosed  by  the  judgment  in  said  action  of  all  right, 
title,  interest,  lien  and  equity  of  redemption  in  and  to  the  premises  sold  or 
any  part  thereof,  except  as  aforesaid.  {Added  by  L.  1913,  cA.  234  and 
amended  by  L.  1914,  ch.  310.) 

§  138.  Proceedings  generally;  redemption. — The  judgment  in  said  action 
shall  designate  the  village  treasurer  of  such  village  as  the  officer  to  make 
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sale  of  real  property  in  any  action  brought  as  herein  provided  and  said 
village  treasurer  for  conducting  said  sale  shall  receive  the  same  fees  and  be 
allowed  the  same  disbursementa  aa  are  allowed  by  law  to  a  referee  appointed 
by  a  judgment  in  an  action  to  foreclose  a  mortgage  upon  real  estate.  Un- 
less the  judgment  otherwise  directs,  the  village  treasurer  making  the  sale 
must,  out  of  the  proceeds,  first  pay  as  a  part  of  the  expenses  of  the  sale  all 
taxes  and  assessments  which  are  liens  upon  the  property  sold,  but  which 
have  become  such  subsequent  to  the  filing  of  notice  of  pendency  of  the  action 
or  for  the  non-payment  of  which  no  sale  had  been  had  prior  thereto  and 
redeem  the  property  sold  from  any  sales  for  unpaid  taxes  and  assessments 
which  were  had  aubaequent  to  the  filing  of  such  notice  of  pendency  and 
shall  pay  all  unpaid  taxes  and  assessments  assessed  against  said  property 
by  any  other  municipal  corporation  and  redeem  such  property  from  any 
sales  for  unpaid  taxes  and  assessments  made  by  any  other  municipal  cor- 
poration. The  plaintiff's  costs  and  allowances,  exclusive  of  disbursements, 
shall  not  exceed  fifteen  dollars  if  he  recovers  less  than  fifty  dollars,  or 
twenty-five  dollars  if  he  recovers  more  than  fifty  dollars  and  less  than  five 
hundred  dollars,  unless  in  such  a  case  the  court  shall,  in  its  discretion  oth- 
erwise direct.  If  the  plaintiff  redovers  more  than  five  hundred  dollars,  his 
costs  shall  be  at  the  rate  allowed  by  law  in  actions  to  foreclose  mortgages 
upon  real  estate.  Where  the  plaintiff  shall  have  joined  in  the  complaint 
certificates  of  sale  relating  to  more  than  one  lot  or  parcel  of  land,  as  pro- 
vided by  section  one  hundred  thirty-five,  he  shall  be  entitled  to  tax  and 
recover  as  costs,  in  addition  to  the  rates  hereinbefore  fixed,  the  sum  of  five 
dollars  for  each  such  additional  bt  or  parcel  of  land.  The  plaintiff  shall 
be  entitled  to  tax  and  recover  the  same  disbursements  as  are  allowed  a 
plaintiff  in  an  action  to  foreclose  a  mortgage  on  real  estate.  The  costs 
and  disbursements  of  said  action  shall  be  paid  from  the  proceeds  of  the 
sale.  In  the  event  that  the  action  is  compromised  before  judgment  the 
plaintiff  shall  be  entitled  to  recover  all  of  his  disbursements  and  one-half 
of  the  costs  fixed  by  this  section.  The  village  treasurer  may  have  made 
such  tax  and  title  searches  of  each  parcel  of  land  included  in  any  tax  sale 
had  by  him  or  any  tax  sale  certificate  executed  by  him,  as  he  deems  best  in 
the  interest  of  the  village.  Any  person  desiring  to  redeem  any  lot  or  parcel 
of  land  from  any  tax  sale  shall  first  pay  to  the  said  treasurer  the  expenses 
made  or  incurred  by  him  on  account  of  such  search.  Whenever  the  village 
is  the  owner  and  holder  of  tax  liens  against  or  of  certificates  of  sale  of 
premises  directed  in  or  by  a  judgment  in  any  such  action  to  be  sold,  the 
village  treasurer  may  attend  such  sale  and  bid  thereat  such  an  amount  as 
he  deems  best  in  the  interest  of  the  village  not  exceeding,  however,  the 
abrogate  amount  due  upon  the  liens  and  certificates  of  sale  held  by  the 
village,  plus  the  amount  of  all  prior  liens  and  the  legal  costs  and  expenses 
of  the  action  and  sale.  Any  person  having  any  mortgage  or  other  lien  upon 
any  lot  or  parcel  of  land,  or  any  portion  of  any  lot  or  parcel  of  land,  in- 
cluded in  any  action  brought  under  this  act,  after  having  commenced  an 
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action  to  foreclose  such  lien  or  mortgage,  may  pay  to  the  plaintiff  in  the 
acti(m  brought  under  this  act  at  any  time  before  a  sale  is  had  in  pursaanee 
of  judgment  therein,  the  amount  of  such  plaintiff's  claim  together  with  his 
costs  and  disbursements  and  thereupon  the  plaintiff  in  said  action  to  fore- 
close such  mortgt^e  or  other  lien  shall  be  entitled  to  tax  the  amount  so  paid 
as  an  item  of  disbursement  to  be  included  in  his  cmts  and  to  recover  the  same 
out  of  the  proceeds  of  any  sale  of  said  lot  or  parcel  of  land,  or  portion  of 
such  lot  or  parcel  of  land,  had  under  the  judgment  in  said  action  to  fore- 
close such  mortgage  or  other  lien,  or  the  referee  appointed  by  the  judgment 
in  said  last  mentioned  action  to  conduct  said  sale  may  pay  the  same  out- of 
the  proceeds  of  such  sale  as  part  of  the  expenses  of  such  sale. 

Actions  instituted  hereunder  on  account  of  tax  sale  certificates  held  by 
any  village  shall  be  commenced  by  the  village  treasurer  in  his  discretion 
or  whenever  instructed  to  do  so  by  the  village  board  of  trustees.  For 
the  purpose  of  instituting  such  action,  the  village  treasurer  is  authorized  to 
employ  an  attorney,  whose  compensation  shall  be  limited  to  the  cost  recov- 
erable in  each  action  instituted  by  him.  (Added  by  L.  1913,  eh.  234  and 
amended  hy  L.  1914,  cK  310.) 

§  138-a.  Seaignation  of  town  receiver  of  taxes  u  villi^  icoeivei  in  cer- 
tain villagei. — In  each  village  in  this  state  within  a  county  having  a  popu- 
lation of  more  than  three  hundred  thousand,  and  less  than  four  hundred 
thousand,  according  to  the  last  state  enumeration  prior  to  the  passage 
of  this  act,  when  in  and  for  any  such  county  a  special  tax  act  has  been 
heretofore  or  hereafter  enacted,  providing  for,  among  other  things  a  town 
receiver  of  taxes  with  duties  to  collect  all  state,  county,  town,  school  and 
town  district  taxes  and  assessments  levied  or  assessed  upon  any  taxable 
property  within  such  town  for  the  state,  county,  town,  school  or  town 
tax  district  or  part  thereof  therwn,  the  board  of  trustees,  if  authorized 
so  to  do  by  special  election  called  for  the  purpose,  shall  after  such  au- 
thorization designate  and  appoint  the  town  receiver  of  taxes  as  a  village 
receiver  of  taxes  at  a  compensation  per  annum  not  to  exceed  one  per  centum 
of  the  total  of  the  village  tax  roll  of  each  year  respectively,  and  such  des- 
ignation and  appointment  shall  be  made  annually  at  the  first  meeting  of 
the  village  board  after  the  commencement  of  the  term  of  members  of  the 
board  elected  at  the  immediately  preceding  village  election,  and  the  term 
of  ofiSce  as  village  receiver  of  taxes  of  such  town  receiver  when  so  de»g- 
nated  and  appointed  shall  continue  for  one  year  or  if  his  term  of  offlice 
as  town  receiver  expires  within  the  year,  then  shall  continue  until  the  ex- 
piration within  such  year  of  his  term  of  office  as  town  receiver,  and  in 
the  event  that  his  term  of  office  as  town  receiver  expires  within  such  year 
the  vacancy  in  the  office  of  village  receiver  of  taxes  thus  created  shall 
be  filled  hy  a  like  designation  and  appointment  by  the  village  board  of 
the  successor  in  office  of  such  town  receiver  of  taxes  which  said  new  desig- 
nation and  appointment  of  said  succcfisor  in  oflSce  of  sudi  town  receiver 
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of  t&xea  shall  continue  for  the  remainder  of  aaid  year  and  until  the  next 
annaal  like  designation  and  appointment  of  the  town  receiver  of  taxes 
as  village  receiver  of  taxes  hy  tiie  viU^e  board.  The  said  town  receiver 
of  taxes  when  so  designated  and  appointed  aa  village  receiver  of  taxes 
shall  in  respect  to  tiie  collection  of  village  taxes  and  as  to  all  Ms  duties 
with  respect  to  village  taxes  be  denned  to  act  exclusively  as  the  village 
tax  receiver,  and  as  such  village  receiver  of  taxes  he  shall  before  enter- 
ing upon  the  duties  of  such  office  execute  to  the  village  and  file  with  the 
village  elerk  an  official  undertaking  in  such  sum  and  with  such  sureties 
as  the  village  board  of  trustees  shall  direct  and  approve,  and  the  village 
board  of  trostees  may  at  any  time  require  such  officer  to  file  a  new  offi- 
cial undertaking  for  such  sum  and  with  such  sureties  as  the  village  board 
shall  approve,  and  in  any  village  where  a  proposition  has  been  adopted 
giving  the  authority  as  aforesaid  to  the  board  of  trustees  to  defflgnate 
and  appoint  the  town  receiver  of  taxes  aa  village  receiver  of  taxes,  there- 
after there  shall  be  no  village  collector  of  taxes  elected  until  such  time  as 
after  a  period  of  two  years  followii^  the  adoption  of  such  proposition, 
a  proposition  shall  be  adopted  at  a  special  election  revoking  the  authority 
to  designate  and  appoint  the  town  receiver  of  taxes  as  village  receiver 
of  taxes  as  aforesaid.  From  and  after  the  passage  of  this  act  it  shall  be 
the  duty  of  any  such  town  receiver  of  taxes  in  addition  to  the  other  du- 
ties imposed  upon  him  by  law,  to  file  an  undertaking  as  herein  required 
and  to  collect  village  taxes  and  perform  all  the  other  duties  herein  re- 
quired of  a  village  receiver  of  taxes  and  all  of  the  provisions  of  the  gen- 
eral village  law  relating  to  a  collector  of  taxes,  and  as  to  villages  incor- 
porated under  special  laws,  of  any  special  laws  applicable  to  any  such 
village  not  incorporated  under  the  general  village  law,  and  all  provisions 
at  the  time  of  the  passage  of  this  act  in  force  relating  to  the  collection 
of  taxes,  not  inconsistent  with  this  act,  shall  be  deemed  to  continue  in 
force  and  to  apply  to  said  receiver  of  taxes  in  the  collection  of  village 
taxes,  and  shall  be  deemed  to  apply  to  the  collection  of  village  taxes,  pro- 
vided, however,  that  the  penalties  to  be  collected  under  said  law  or  laws 
shall  belong  to  the  village,  and  provided  further  that  all  such  village  taxes, 
assessments,  and  penalties  thereon  shall  be  daily  deposited  in  the  village 
bank  account  and  a  duplicate  deposit  slip  or  receipt  therefor  together 
with  an  itemized  statement  of  the  taxes,  assessment  and  penalties  paid 
shall  be  transmitted  to  the  treasurer  of  the  village,  and  an  itemized  report 
thereof  when  required  by  the  village  board  shall  be  submitted  to  said  board. 
{Added  by  L.  1916,  eh.  556.) 

§  138-b.  Taxes  to  be  certified  to  town  reoeiver. — ^All  village  taxes  and 
assessments  which  have  been  or  shall  have  been  imposed  in  any  such  vil- 
lage shall  be  certified  to  said  receiver  of  taxes  by  the  treasurer  of  the 
village  and  shall  be  collected  by  the  receiver  of  taxes,  and  any  cancella- 
titms  thereof  by  the  proper  authorities  in  accordance  with  law  shall  im- 
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mediately  upon  any  sach  cancellatioD  be  certified  to  said  receiver  of  taxes, 
and  all  such  villas  taxes  remaining  unpaid  and  uncanceled  shall  be  col- 
lected by  the  said  receiver  of  taxes  and  deposited  and  a  report  made 
thereon  to  the  village  treasurer  and  whenever  required  to  the  village 
board,  as  set  forth  in  the  last  preceding  section  for  the  collection  of  cur- 
rent taxes.  In  case  that  all  taxes  and  assesdnenta  which  shall  have  ac- 
crued aud  been  imposed  in  such  village,  the  said  receiver  of  taxes 
is  hereby  authorized,  directed  aud  empowered  to  collect  such  taxes  as 
hereinbefore  provided,  with  interest  and  penalties,  pursuant  to  the  pro- 
visions of  the  law  uader  which  such  taxes  and  assessments  accrued  or 
were  imposed,  and  in  the  manner  provided  by  law  applicable  to  village 
collectors  or  receivers  and  to  village  treasurers  to  collect  such  taxes  or  as- 
sessments at  the  time  of  their  impositiMi.     (Added  by  L.  1916,  eh.  556.) 

§  138-0.  Sale  of  villi^  tax  liens;  applioation  of  tpedal  act. — ^Whenever 
a  proportion  as  provided  in  section  one  hundred  and  thirty-eight-a  to 
authorize  the  designation  end  appointment  of  the  town  receiver  of  taxes 
as  a  village  receiver  of  taxes  shall  be  submitted  at  a  special  dection  there 
shall  also  be  submitted  at  the  same  special  election  a  separate  proposi- 
tion to  authorize  sales  of  village  tax  liens  for  village  taxes  and  assessments 
in  accordance  with  said  special  tax  law  applicable  to  said  county  and  upon 
the  adoption  of  such  proposition  all  the  provisions  of  said  special  tax  law 
for  said  county  for  the  sales  of  tax  liens  for  taxes  and  assessments,  and 
the  foreclosure  thereof,  including  each  and  every  provision  of  said  spe- 
cial act  relating  to  sales  and  foreclosures  of  tax  liens  and  all  the  plead- 
ings and  proceedings  of  such  foreclosure  actions  shall  apply  to  the  village 
tax  liens  and  to  viUage  tax  sales  and  foreclosure  of  transfer  of  tax  liens 
in  every  respect  and  to  the  same  extent  as  to  village  taxes  as  by  said  spe- 
cial act  is  made  applicable  to  town  taxes,  and  for  this  purpose  the  vil- 
lage board  shall  be  authorized  to  contract  with  the  supervisor  of  the 
town,  or  said  receiver  of  taxes,  as  the  case  may  be,  to  sell  and  transfer 
for  the  village,  village  tax  liens  at  the  same  time  and  in  the  same  man- 
ner, and  with  the  same  force  and  effect  and  under  all  the  provisions 
thereof  as  provided  in  said  act,  and  whenever  the  said  supervisor  or  re- 
ceiver of  taxes  conducts  a  sale  of  village  tax  liens,  he  shall  be  deemed  to 
act  as  an  officer  of  the  village  exclusively  for  the  viUage,  and  shall  imme- 
diately account  and  pay  over  to  the  village,  and  for  this  purpose  he  shall 
prior  to  the  conduct  of  said  sales  give  a  bond  to  the  village  to  be  ap- 
proved by  the  village  board  as  to  amount  and  sufGciency  of  sureties  and 
his  compensation  shall  not  exceed  an  amount  to  be  fixed  by  the  village 
board  and  approved  by  the  town  board  and  shall  not  exceed  one  per  centum 
of  the  total  moneys  received  by  him  for  and  on  behalf  of  the  villi^e,  and 
at  any  such  sale  the  village  may  be  a  purchaser  and  the  said  compensa- 
tion so  fixed  to  the  supervisor  or  to  said  receiver  shall  be  added  to  the 
amount  of  the  tax  as  an  additional  penalty  for  the  nonpayment  thereof 
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and  the  disbursements  of  the  said  supervisor  or  receiver  authorized  by 
said  special  tax  act  aa  to  town  taxes  are  hereby  authorized  aa  to  villas 
tases,  and  up<Mi  vouchers  therefor  countersigned  by  such  Bupervisor  or 
receiver,  the  same  shall  be  paid  by  the  village  the  same  as  other  village 
charges.     {Added  by  L.  1916,  ch.  556.) 

ARTICLE  VI. 

STREETS,  SIDEWAI^KS  UTD  TVSUC  GAOmrVS. 

Section  140.  Deflnltlons. 

141.  Separate  blBtaway  district. 

142.  Care  of  bridges. 

143.  When  village  may  construct  or  repair  bridges. 

144.  Dedication  of  streets. 

146.  Petition  for  street  Improvement  or  acceptance. 
14Ei-a.    Street  improvements  In  villages  of  second  class. 

146.  Notice  of  meeting  of  board  to  consider  petition. 

147.  Meotlng  and  determination  of  board. 

148.  Effect  of  determination. 

145.  Application  for  commissioners;  notice  of  application. 
160.  Appointment  of  commfssloners. 

151.  Notice  or  meeting  of  commissioners. 

152.  Meeting  and  award  of  commissioners. 

163.  Appeal  from  award  of  commissioners.  * 

164.  Return  by  clerk. 
166.    Hearing  of  the  appeal. 

166.  Compensation  of  commissioners. 

167.  Costs  on  appeal. 

168.  Payment  tor  property  acquired  for  street  Improvement. 

169.  Changing  grade  of  street  or  bridge. 

160.  Streets  on  boundary  lines. 

161.  Crosswalks  and  sidewalks. 

162.  Credit  for  flagging  sidewalks. 

163.  Snow  and  Ice  on  sidewalks. 

164.  Cleaning  streets. 
166.  Sprinkling  streets. 

166.  Pavements  and  sidewalks. 

167.  Trimming  trees. 

167-a.    Appropriations  for  shade  trees. 

168.  Local  assessments  under  this  article. 

169.  Acquisition   of  lands   for  parks,   squares,  athletic  Oelds  and  play- 

grounds. 
169-a.    Acquisition  of  real  property  by  gift,  for  municipal  purpoees. 

170.  Lighting  and  care  of  streets  and  roads  in  certain  subdivisions. 

171.  Dedication  of  land  for  parkway. 

172.  Village  may  acquire  street  for  parkway. 

173.  Village  board  may  improve  dedicated  streets. 

174.  P*ranchiae  rights  in  streets  not  to  be  Included. 

§  140.    Seflnitioiu. — The  term  "street"  as  used  in  this  article  also 
includes  a  highway,  road,  avenue,  Jane  or  alley  which  the  public  have  the 
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right  to  use;  and  the  term  "pavement"  indades  a  mni-^iflflTifi  t^ord, 
asphalt,  brick  or  other  similarly  improved  roadbed,  and  is  only  applied 
to  the  portion  of  the  street  between  the  sidewalks  or  established  curb 
lines. 

Soaroe. — Former  Village  L.  (U  1897,  ch.  411)  |  140.  Section  was  new  in  former 
Village  Law. 

The  term  ttreet  Is  ita  ordinary  aoeeptatlon  means  a  public  way,  road  or  thorottgb- 
[are  in  a  city  or  village.  In  re  God(r«y  <1884),  95  N.  T.  136;  Brace  v.  New  York, 
etc.,  R.  Co.  (1863),  27  N.  Y.  269;  see  Village  of  Fulton  t.  Tucker  (1875),  3  Hnn  629. 

The  word  "itrceta"  Includes  the  entire  apace  between  the  onter  lines  thereof, 
that  la  not  only  the  roadway  but  also  the  sldewalka.  Pomfrey  v.  Village  of  Sara- 
toga (1887),  104  N.  Y.  459, 11  N.  B.  43;  Wallace  t.  Mayor,  etc.,  ot  New  York  (1869),  2 
Ullt  440. 

g  141.  Separate  highway  district. — The  streets  and  public  grounds 
of  a  villf^^,  except  as  provided  in  the  next  section,  are  under  the  ex- 
clusive control  and  supervision  of  the  board  of  tmsteee.  The  board  of 
trustees  may  expend  a  portion  of  the  street  fund  upon  outside  highways 
connecting  with  the  village  streets. 

Sonroe.— Former  Village  L.  (L.  1897,  cb.  414)  t  141;  originally  revised  from  U 
1870,  ch'.  291,  Ut  7,  |  1,  in  part,  as  amended  by  L.  1871,  ch.  870.  Last  sentence 
Is  new. 

Control  «f  ftreets  la  vested  in  the  legislature,  which  may  direct  their  use. 
Adamson  v.  Naaaau,  etc.,  R.  Co.  (1896),  89  Hun  261,  31  N.  Y.  Supp.  1073. 

The  municipality  Uself  has  no  inherent  power  over  Its  streets,  Barhlte  v.  Home, 
etc.,  Co.  (1900),  GO  App.  Dlr.  26,  63  N.  Y.  Supp.  669;  but  such  power  of  control  la 
usually  delegated  by  the  state  to  some  board  or  commlsston  within  the  municipality, 
Qhee  v.  Northern,  etc.,  Co.  (1S9S),  168  N.  T.  610.  63  N.  B.  692;  Wormser  v.  Brown 
(1896),  149  N.  Y.  163,  43  N.  B.  624,  afTg.  (1893),  72  Hnn  93,  26  N.  Y.  Supp.  663. 

Since  by  thii  iection  the  highways  and  streets  ot  a  village  are  created  a  separate 
highway  district,  vesting  exclusive  control  In  the  village  trustees  over  the  streets, 
this  section  modifies  Highway  Law,  f  16,  and  vests  In  the  village  authoritiea  the 
authority  of  the  highway  commissioners.  Village  ol  Haverstraw  y.  Bckwaon 
(1908),  182  N.  Y.  64,  84  N.  B.  678,  20  L.  R.  A.  (N.  8.)  187,  attg.  (1908),  12*  App.  D(v. 
18,  108  N.  Y.  Supp.  506. 

Board  of  trniteei  has  exolnslve  eoutrol  of  the  streets  of  the  vUlage.  Hongerford 
V.  Village  of  Waverly  (1908),  125  App.  Div.  311,  109  N.  Y.  Supp.  438;  Matter  of  Peo- 
ple ex  rel.  Foot  v.  Gross  (1910),  137  App.  Div.  77,  122  N.  Y.  Supp.  136. 

Title  and  ownerthlp  of  streets  may  frequently  be  vested  In  the  municipality  t>T 
statute  or  charter  provisions.  DeWltt  v.  Blmlra.  etc..  Co.  (1892),  134  N.  Y.  496, 
82  N.  E.  42;  see  Adamson  v.  Nassau,  etc.,  R.  Co.  (1896),  S9  Hnn  261,  34  N.  Y.  Supp. 
1073. 

While  it  is  someUmea  said  to  hold  the  title  to  the  bed  ot  the  streets.  Its  title  la 
that  of  trustees  for  the  public.  Knickerbocker,  etc..  Co.  v.  Forty-second,  etc.,  Co. 
(1903).  176  N.  Y.  408,  68  N.  B.  864;  Adamson  v.  Nassau,  etc,  R.  Co.  (1896),  89 
Hun  261.  3*  N.  Y.  Supp.  1073;  People  t.  Kerr  (1363),  27  N.  Y.  188,  attg.  (1862).  37 
Barb.  367;  Mllhau  v.  Sharp  (1S63),  27  N.  Y.  612,  al^.  (1S68),  28  Barb.  228. 

It  cannot  alienate  or  appropriate  Its  streets  and  has  no  property  rights  therein. 
Adamson  v.  Nassau,  etc.,  R.  C^.  (1806),  89  Hun  261.  34  N.  Y.  Supp.  1073. 

fee  of  land  In  Tillage  street  is  presumed  to  belong  to  the  abutting  owners.  Ward 
V.  Kropf  (1910),  120  N.  Y.  Supp.  476. 

Trustees  not  penenally  lia1ile.~Tfae  trusteee  ot  a  village  are  not  liable  as  Indl- 
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Ttduale  tor  personal  inJurieB  ncelred  br  reason  of  a  d«f«ct  In  the  streets,  for  their 
negligeiice  la  that  ot  the  corporation.  Hungerford  t.  Village  of  Waverl?  (ISDS), 
126  App.  DlT.  311,  109  N.  Y.  Supp.  488. 

Liability  for  injnrlei  in  atreeti. — ^E>ntr  Imposed  on  Tillage.  Conrad  t.  Tmateee 
of  the  Village  of  Ithaca  (1867),  IB  N.  T.  16S;  Bullock  t.  Mayor  of  New  Tork 
(188B),  99  N.  Y.  854,  2  N.  B.  1;  Saulahury  v.  Village  of  Ithaca  (1883),  94  N.  Y.  27, 
rerg.  (18SI),  24  Hun  12;  Nelson  t.  Village  of  Canlsteo  (1886),  100  N.  Y.  89,  2  N.  E. 
473;  Masters  v.  City  of  Troy  (1888),  50  Hun  485,  3  N.  Y.  Supp.  460,  affd.  (1890),  123 
N.  Y.  628,  26  N.  B.  962;  Kirk  t.  Village  ot  Homer  (1894),  77  Hun  469,  28  N.  Y.  Snpp. 
1009;  Wallace  t.  Mayor  of  New  York  (1859),  2  HUt  440;  Clark  t.  City  ot  Lockport 
(1867),  49  Barb.  680. 

Street  not  In  faet  pabllc  highway. — Where  a  road  In  a  Tillage  has  been  used  by 
the  public  as  a  highway  for  a  number  of  years,  although  not  In  tact  a  public  high- 
way, and  a  Tillage,  In  the  sxerclse  of  Its  right  to  Improve  a  street  Intersecting 
such  road,  lowers  the  grade  of  auch  street  so  as  to  leare  a  sharp  bank  on  each  side 
where  the  road  croeaes  It,  thus  making  the  approach  to  the  street  from  the  road 
dangerous.  It  Is  the  duty  ot  the  Tillage  to  exercise  reasonable  care  to  preTent  such 
accidents  as  may  reasonably  be  anticipated.  Dennis  t.  Village  of  Blmlra  Heights 
(1901),  59  App.  DlT.  404,  70  N.  T.  Supp.  S12. 

Ho  liability  lor  ooniaqaentlal  damages,  unleea  caused  by  its  agents.  Upplngton 
t.  City  of  New  York  (1800),  166  N.  Y.  222,  69  N.  B.  91,  53  U  a.  A.  560,  9  Am,  Neg. 
Rep.  116. 

Character,  looatlen  and  natsre  ot  defeet  must  be  shown.  Carson  t.  Village  of  Dres- 
den (1909).  129  App.  DlT.  728,  113  N.  Y.  Supp.  959. 

Theory  ot  liabUlty.— Albrecht  t.  County  of  Queens  (1895),  84  Hun  399.  32  N.  Y. 
Supp.  473;  Prankel  t.  Mayor,  etc.,  ot  New  York  (1888),  18  N.  Y.  St.  Rep.  241, 
2  N.  Y.  Snpp.  294. 

Hot  liable  tor  Rlight  detect!.— Belts  t.  City  of  Yonkers  (1896),  148  N.  Y.  67,  42 
N.  B.  201;  McCarty  T.  City  ot  Lockport  (1897),  13  App.  DIt.  494.  43  N.  Y.  Supp.  693; 
Hamilton  t.  Buf^o  (1903),  173  N.  Y.  72,  66  N.  E.  944,  18  Am.  Keg.  Rep.  173;  Mc- 
Kone  T.  Village  ot  Warsaw  (1907),  187  N.  Y.  336.  80  N.  E.  212.  Nor  ordinary  con- 
ditions. Butler  T.  Village  of  Oztord  (1906).  186  N.  Y.  444,  79  N.  B.  712;  O'RelUy  y. 
City  ot  Syracuse  (1900).  49  App.  DIt.  538,  63  N.  Y.  Supp.  520,  7  Am.  Neg.  Rep.  487; 
Stone  r.  City  of  Troy  (1889).  21  N.  Y.  St.  Rep.  339,  4  N.  Y.  Supp.  628;  Corson  T. 
City  of  N.  Y.  (1903),  78  App.  DIt.  481,  79  N.  Y.  Supp.  604;  CKShanghnasBy  v.  Vil- 
lage of  Mlddleport  (1904),  93  App.  DIt.  93,  86  N.  Y.  Supp.  944. 

Uable  for  ordinary  nse  only.— Ring  t.  City  ot  Cohoes  (1879),  77  N.  Y.  83,  revg. 
(1878),  13  Hun  76.  But  see  Akers  t.  Mayor,  etc,  ot  New  York  (1896),  1(  Misc. 
624,  35  N.  Y.  Supp.  1099. 

Liability  dependent  on  locality.— Roacb  v.  CHty  ot  Ogdenshnrg  (1896),  91  Hun 
9,  36  N.  Y.  Supp.  112,  affd.  (1897),  163  N.  Y.  683,  48  N.  E.  1107;  Burns  ».  City  ot 
Yonkers  (1894),  83  Hun  211,  31  N.  Y.  Supp.  767. 

CoipoiatioB  li  not  ininrer. — ^Danaher  t.  City  of  Brooklyn  (1889),  61  Hun  563,  4 
N.  Y.  Supp.  312,  affd.  (1890),  119  N.  Y.  241,  23  N.  B.  746.  7  L.  R.  A.  692;  Schrelber 
T.  Mayor,  etc..  ot  New  York  (1895),  11  Misc.  651.  32  N.  Y.  Supp.  744;  Vaccarlnl  v. 
City  ot  N.  Y,  (1907).  54  Misc.  600,  104  N.  Y.  Supp.  928. 

Only  liable  where  oontrol  li  aMumed. — Ham  t.  Mayor,  etc.,  of  New  York  (1873). 
37  N.  Y.  Super.  Ct  (J.  ft  S.)  458,  affd.  (1871),  70  N.  Y.  469;  McNlsh  v.  Village  ot 
Peeksktll  (1895),  91  Hun  324,  36  N.  Y.  Snpp.  1022,  i«argnment  denied  (1896),  2 
App.  DIt.  617,  37  N.  Y.  Supp.  1147,  and  case  again  dlamlssed  (1897),  22  App.  DIt. 
631.  48  N.  Y.  Supp,  210;  Peck  t.  Village  of  Batarta  (1887),  32  Barb.  634;  Cain 
t.  aty  of  Syracuse  (1884),  95  N.  Y.  83,  affg.  (1884),  29  Hun  109;  but  If  control  la 
assamed  village  le  liable  although  defect  is  caused  by  owner  of  premises.  FInkle 
T.  Village  ot  Valatle  (1906),  114  App.  DiT.  261,  99  N.  Y.  Snpp.  715. 
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Defeeti  aut  be  proximate  oause.— McCartr  t.  Ctty  of  Lochport  (1S9T),  13  App. 
DiT.  494,  43  N.  Y.  Supp.  693,  1  Am.  Neg.  Rep.  497;  Monataan  t.  Cltj  of  Coboea 
(1879),  8  Wk.  Dig.  52S;  Robertson  v.  Mayor,  etc.,  New  York  (1SS4),  7  Hlsc.  S46,  38 
N.  Y.  Supp.  13,  afld.  (1896),  1*9  N.  Y.  609,  44  N.  B.  1128;  Storey  t.  Mayor,  etc., 
Of  New  York  (1898),  29  App.  Dlv.  316.  61  N.  Y.  Supp.  SSO;  Halstead  V.  Village  of 
Warsaw  (1899),  43  App.  Dlv.  39,  59  N.  Y.  Supp.  51S;  Rodrlgues  t.  Village  of  Osslnlng 
(1906),  111  App.  Dlv.  297,  97  N.  Y.  Supp.  742. 

Hotlee  unnecessary  where  negligence  is  that  of  municipality,  or  Its  contractor. 
BrUBBO  T.  City  of  BufTalo  (1882),  90  N.  Y.  679;  Tumw  t.  City  of  Newhurg  (1888). 
109  N.  Y.  301,  16  N.  E.  344;  Scanlon  t.  City  of  Watertown  (1897).  1*  App.  DIt.  1. 
43  N.  Y.  Supp.  SIS,  1  Am.  Neg.  Rep.  487.  But  either  actual  or  conatructlre  notice 
requiBlte  in  other  cases.  Rehberg  v.  Mayor,  etc.,  of  New  York  (1883).  91  N.  Y,  137; 
Knnz  T.  Troy  (1888).  104  N.  Y.  344.  10  N,  E.  442;  Nelson  v.  Village  of  Canisteo 
(1885).  100  N.  Y.  89,  3  N.  B.  473;  Hume  v.  Mayor  (1866).  47  N.  Y.  639;  Qrlffln  t. 
Mayor  (1SB3).  9  N.  Y.  466;  Sweet  ▼.  City  of  Poughkeepele  (1902),  75  App.  DIt. 
274,  78  N.  Y.  Supp.  60;  Benjamin  T.  Village  of  Tupper  Lake  (1905),  110  App.  Div. 
426,  97  14.  Y.  Supp.  512.  Sufficiency.  Murphy  T.  Village  of  Seneca  Falls  (1901). 
57  App.  DfT.  438.  67  N.  Y.  Supp.  1013;  Barry  t.  Village  of  Port  Jerrls  (1901),  64 
App.  Dlv,  2S8,  T2  N.  Y.  Supp.  104,  10  Am.  Neg.  Rep.  509;  Rauber  t.  Village  of 
WellBVllle  (1903),  83  App.  DlY.  581,  82  N.  Y.  Supp.  9;  HcManua  v.  City  of  Water- 
town  (1903),  88  App.  DlT.  361,  84  N.  Y.  Supp.  638;  Forseyth  t.  City  of  Oswego 
(1905),  107  App.  DlT.  187,  95  N.  Y.  Supp.  33. 

ConitnetlTe  notloe. — Ice  and  snow.  Muller  t.  Newburg  (1884),  32  Hun  24.  affd. 
(1887).  106  N.  Y.  668,  13  N.  E.  929;  Smith  t.  City  of  Brooklyn  (1886),  36  Hun  234; 
Helntz  T.  Mayor  (1884).  BO  N,  Y.  Super.  (18  J,  ft  8,)  29S;  Ney  t.  Troy  (1888),  20 
N.  Y.  St  Rep.  321,  3  N.  T.  Supp.  679;  Qorham  v.  Village  of  Cooperstown  (1875), 
69  N.  Y.  660;  Kleng  t.  City  of  Buffalo  (1893).  72  Hun  541.  25  N.  Y.  Supp.  445.  affd. 
(1898),  156  N.  Y.  700.  51  N.  E.  1061;  Todd  v.  City  of  Troy  (1875).  61  N.  Y.  506; 
Denfel  t.  Long  Island  City  (189T),  19  App.  DIt.  820,  46  N.  Y.  Supp.  355;  Berger 
T.  Mayor,  etc.,  of  N.  Y.  (1901),  65  App.  DIt.  394,  73  N.  Y.  Supp.  74;  Rogers  t. 
City  of  Rome  (1904),  96  App.  DIt.  427,  89  N.  Y.  Supp.  130;  Foley  t.  City  of  N.  Y. 
(1904),  96  App.  DlT.  374,  88  N.  Y.  Supp.  690;  Moran  r.  City  of  N.  Y.  (1904),  98  App. 
DiT.  301,  90  N.  Y.  Supp.  596.  Flagstones.  Brewer  t.  City  of  New  York  (IS98), 
31  App.  DlT.  244,  62  N.  Y.  Supp.  865;  Strobe!  t.  Mayor  (1895),  15  Hiec  116.  36 
N.  Y.  Supp.  814;  Omham  t.  City  of  New  Rochelle  (1907),  120  App.  DlT.  414,  104 
N.  Y.  Supp.  939;  Powers  t.  City  of  N.  Y.  (1907),  121  App.  Dlv.  433,  106  N.  Y.  Supp. 
166.  Protruding  roots.  Conklln  t.  City  of  Blmtra  (1896),  11  App.  DIt.  402,  42  N.  Y. 
Supp.  618.  Showcase  on  walk.  Walls  t.  City  of  Brooklyn  (1896),  9  App.  DlT. 
61,  41  N.  Y.  Supp.  143,  affd.  (1899),  1B8  N.  Y  699,  53  N.  B.  1133.  Earth  In  street. 
Briel  T.  Buffalo  (1896).  90  Hun  93,  35  N.  Y.  Supp.  359.  affd.  (1898).  166  N.  Y. 
699,  51  N.  E.  1089.  Tree  stump.  Sweet  t.  City  of  Ponghkeepsle  (1904).  97  App. 
DIt.  82.  89  N.  Y,  Supp.  618.  Open  ditch.  Bradner  v.  Village  of  Warwick  (1904).  91 
App.  DIt.  408,  86  N,  ¥.  Supp.  935.  Depression  in  sidewalk.  Moroney  t.  City  of 
N.  Y.  (1907),  117  App.  DiT.  843,  103  N.  Y.  Supp.  1135,  affd.  (1908),  190  N.  Y.  660,  83 
N.  E.  1128.  Grading  oTer  area.  McOinlty  t.  Mayor  (1856),  12  N.  Y.  Super.  (E 
Duer)  674. 

HcUce  a  question  for  Jury.— Rehberg  t.  Mayor  (1883),  91  N.  Y.  137;  Kunt  T. 
Tray  (1888),  104  N.  Y.  344,  10  N.  E.  442;  Turner  t.  Newburg  (1888),  109  N.  Y.  301. 
16  N.  E.  344;  Bullock  t.  Mayor  (1886),  99  N.  Y.  6E4,  2  N.  B.  1;  Roach  t.  City  of 
Ogdensburg  (1896),  91  Hun  9,  36  N.  Y.  Supp.  113,  aftd.  (1897),  153  N.  Y.  683, 
48  N.  B.  1107;  Smith  t.  Mayor  (1897).  17  App.  DlT.  438.  46  N.  Y.  Supp.  839,  3  Am. 
Neg.  Rep.  264;  WllltamB  v.  City  of  Brooklyn  (1898),  33  App.  DIt.  639,  S3  N.  Y. 
Supp.  1007. 

Kegllgenec  «  qnestlen  for  Jury,— Bullock  t.  Mayor  (1886),  99  N.  Y.  654,  2  N.  E.  1; 
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Hagee  t.  City  of  Tro7  (1888),  48  Hun  383,  1  N.  Y.  Supp.  24,  affd.  (1890).  119  N.  Y. 
640,  23  N.  B.  1148;  Horer  T.  Village  of  North  Tonavanda  (18B4),  79  Hun  39,  29 
N.  Y.  Supp.  660;  Dexter  t.  VillaEO  of  Fulton  (1895),  86  Hun  433,83  N.  Y.  Supp.  901; 
Stedman  v.  Cltjr  of  Rome  (1895),  88  Hun  279,  34  N.  Y.  Supp.  737;  Roach  v.  City 
of  Ogdensburg  (1S9EK  91  Hun  9.  36  N.  Y.  Supp.  112.  affd.  (1897),  153  N.  Y.  683, 
48  N.  B.  1107;  Hawley  r.  City  of  GloTeniTltle  (1896),  4  App.  Dlr.  343.  38  N.  Y.  Supp. 
647;  Klernan  t.  Mayor  (1S97),  14  App.  DIv.  1G6.  43  N.  Y.  Supp.  538,  1  Am.  Neg. 
Rep.  601;  Stone  r.  City  of  PonghkeepEle  (1897),  16  App.  DIt.  5S2,  44  N.  Y.  Supp.  609, 
2  Am.  N^.  Rep.  414;  TbompBon  t.  Village  of  Saratoga  SprlngB  (1897),  22  App. 
.  DlT.  186,  47  N.  Y.  Supp.  1032;  Rankert  r.  Town  of  Junius  (1898),  26  App,  Dlv. 
470,  49  N.  Y.  Supp.  850;  O'Brien  T.  City  of  Syracuse  (1898),  31  App.  Dlv.  328,  52 
N.  Y.  Supp.  224;  Williams  t.  City  of  Brooklyn  (1898),  33  App.  DIt.  63»,  G3  N.  Y. 
Supp.  1007:  Bartley  t.  City  of  N.  Y.  (1905),  102  App.  DlT.  23,  92  N.  Y.  Supp.  82. 

ContrlbDtoiT  negUcenoe.— Pettenglll  t.  City  of  Yonken  (1889),  116  N.  Y.  1668.  23 
N.  E.  1095;  Rogers  t.  City  of  Rome  (1904),  96  App.  DtT.  427.  89  N.  Y.  Supp.  130;  Cr»- 
cellua  V.  City  of  N.  Y.  (1906),  114  App.  Dlr.  801,  100  N.  Y.  Snpp.  314. 

Choloe  of  actloni.— City  of  Rochester  t.  Campbell  (1889),  55  Hnn  138,  141,  8 
N.  Y.  Supp.  252.  revd.  (1890),  123  N.  Y.  405,  25  N.  E.  937,  10  L.  R.  A.  393;  Wenzler 
v.  McCotter  (1881),  87  N.  Y.  122,  reyg.  (1880),  23  Hun  60.  Defense  of  In  pari 
delicto  will  not  avail  owner.  Mayor,  etc..  of  New  York  v.  Dlmlck  (1836),  49 
Hun  241,  2  N.  Y.  Supp.  46. 

Remedy  dI  village  against  owner.  City  of  Rochester  v.  Montgomery  (1878), 
72  N.  Y.  65;  City  of  Rochester  v.  Campbell  (1889),  55  Hun  138,  141,  8  N.  Y.  Supp. 
262;  Village  of  Port  Jervia  v.  First  Nat  Bank  (1884),  96  N.  Y.  650.  But  service 
of  notice  on  abutter  does  not  absolve  village.  Russell  v.  Village  of  Canastota 
(1885),  98  N.  Y.  496. 

(»VHwalk  defeoti.— Walker  v.  City  of  Lockport  (1872),  43  How.  Pr.  366;  Cum- 
mlngE  V.  Village  of  New  Rocbelle  (1899),  38  App.  Dlr.  583.  66  N.  Y.  Supp.  701, 
6  Am.  Neg.  Rep.  146;  Llcbtensteln  t.  The  Mayor  (1898),  29  App.  Dlv.  542,  61  N.  Y. 
Supp.  642.  4  Am.  Neg.  Rep.  673,  revd.  (1899),  169  N.  Y.  600.  64  N.  B.  67,  6  Am. 
Neg.  Rep.  332;  Stratton  v.  City  of  N.  T.  (1907),  117  App.  Dlv.  887,  103  N.  Y.  368, 
revd.  (1907),  190  N.  Y.  2B4,  S3  N.  E.  40. 

Sidewalks.— Ice  and  snow.  Buck  v.  Village  of  Oluu  Falls  (1896),  i  App.  Dlv. 
323,  38  N.  Y.  Supp.  5S2;  Anthony  v.  Village  of  Glens  Falls  (1896),  4  App.  Dfv. 
218,  38  N.  Y.  Supp.  536,  affd.  (1897),  163  N.  Y.  682,  48  N.  E.  1104;  Stapleton  v. 
Newburgh  (1896),  9  App.  Dlv.  39,  41  N.  Y.  Supp.  96;  Kleng  v.  City  of  Buffalo 
(1893),  72  Hun  641,  26  N.  Y.  Snpp.  446,  attd.  (1898),  156  N.  Y.  700,  61  N.  B.  1091; 
Blakely  v.  City  of  Troy  (1879),  IS  Hun  167;  O'KeeBe  v.  Mayor  (1898).  29  App. 
Dlv.  524,  51  N.  Y.  ffupp.  710;  Laverdure  v.  The  Mayor  (18B8),  28  App.  Dlv.  65.  60 
N.  Y.  Supp.  882.  4  Am.  Neg.  Rep.  666;  Hawkins  v.  Mayor  (1900).  54  App.  Dlv.  268. 
66  N.  Y.  Supp.  623;  Morris  v.  Village  of  Saratoga  Springs  (1906),  55  App.  Dlv. 
263,  66  N.  Y.  Supp.  821;  O'Hara  v.  Brooklyn  (1901),  67  App.  Dlv.  176.  68  N.  Y, 
Supp.  210;  Cupp  V.  City  of  Elmlra  (1908),  126  App.  Dlv.  539.  110  N.  Y.  Supp.  742; 
Powers  V.  Village  of  Moravia  (1908),  123  App.  Dlv.  191,  108  N.  ¥.  Supp.  159; 
Kortlang  v.  Ctty  of  Mount  Vernon  (1908).  129  App.  Dlv.  535,  114  N.  Y.  Supp.  252; 
Brennan  v.  City  of  N.  Y.  (1909).  130  App.  Dlv.  267,  114  N.  Y,  Supp.  578,  affd.  (1910), 
107  N.  Y.  644,  91  N.  E.  1110.  Improper  plan  (notice).  Stedman  v.  City  of  Rome 
(1895).  88  Hun  279,  34  N.  Y.  Supp.  737;  Urquhari  v.  City  of  Ogdensburg  (1883), 
91  N.  Y.  67.  Acquiescence  In  sidewalk  constructed  by  owner.  Hlller  t.  Village  of 
Sharon  Springe  (1S82).  28  Hun  344.  But  see  Russell  v.  Village  of  Canastota 
(1886),  08  N.  Y.  496.  Failure  of  funds  to  repair.  La  Duke  v.  Village  of  Fulton 
(1884).  20  Wk.  Dig.  453,  affd.  (1887),  106  N.  Y.  680.  13  N.  B.  838. 

Klght  to  enjoin  eneroaohmenU  upon  public  streets. — This  section  Impliedly  con- 
fers upon  the  board  of  trustees  the  power  possessed  by  highway  commissioners  of 
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a  town  to  prerent  an  alleged  encroacbment  upon  a  public  street.  The  prorlslons  of 
the  Highway  Law  apply  to  villages  where  they  are  not  modified  br  the  pfotIbIodb 
of  the  Village  Law.    Village  of  Oxford  t.  WlllouKhbr   (1905).  ISl  N.  T.  166,  73 

N.  B.  677. 

g  14S.  Oare  of  bridgM.^ — If,  at  the  time  tliis  chapter  takes  ^eet,  the 
board  of  trustees  of  a  village  has  the  supervision  and  control  of  a  bridge 
therein,  it  shall  continue  to  exercise  such  control  under  this  chapter. 
In  any  other  case,  every  public  bridge  within  a  village  shall  be  under  the 
control  of  the  commissioners  of  highways  of  the  town  in  which  the  bridge 
is  wholly  or  partly  situated,  or  such  other  officer  as  may  be  designated 
by  special  law,  and  the  expense  of  constructing  and  repairing  such  bridge 
and  the  approaches  thereto  is  a  town  charge,  unless  the  villt^e  assumes 
the  whole  or  part  of  such  expense. 

Sonroe.— Former  Village  L.  (L,  1897,  ch.  tU)  |  142;  originally  revised  from  L. 
1870,  cb.  291,  tit.  8,  f   27. 

What  oonitltntei  bridge. — A  structure  of  masonry  between  a  bridge  crossing  a 
river  and  a  bridge  crossing  a  canal  making  a  contlnuoas  roadway,  and  bnllt  across 
lowlands  which  are  covered  with  water  when  the  rlrer  overflows  Its  banks  with 
a  railing  on  each  side,  Is  a  bridge  within  the  meaning  of  this  section.  Schell  v. 
Town  of  German  Flats  (1907).  64  MUc.  446.  104  N.  Y.  Supp.  116.  alTd.  (1908),  123 
App.  DlT.  197.  108  N.  Y.  Bupp.  219. 

Tnblic  bridge;  what  eonitltntei. — A  bridge  erected  by  a  railroad  company  wltbln 
a  village  for  the  purpose  of  continuing  the  highway  across  Its  tracks  must  be 
maintained  by  the  village  In  a  reasonably  safe  condition,  such  bridge  not  being 
a  "public"  bridge  within  the  meaning  of  this  section.  Hence,  a  plaintiff  suing 
for  personal  Injuries  alleged  to  have  been  caused  by  negligence  In  the  maint«nance 
of  sncb  bridge  should  not  be  non-salted  upon  the  ground  that  the  town  rather 
than  the  village  should  have  been  made  defendant.  Murphy  v.  Village  of  Fort 
Edward  (1913),  15S  App.  Dlv.  342,  143  N.  Y.  Supp.  378.  revg.  {1913),  79  Hlec. 
296,  140  N.  Y.  Supp.  S86. 

Defective  brldgei;  when  village  liable. — A  village  ts  not  liable  for  Injuries  re- 
ceived by  reason  of  the  condition  of  a  bridge  within  Its  corporate  limits,  If  prior 
to  Its  Incorporation  the  bridge  was  under  the  exclusive  Jurisdiction  of  the  town, 
unless  pursuant  to  this  or  the  following  section,  the  Tillage  has  assumed  to  repair 
or  exercise  Jurisdiction  over  such  bridges.  Taylor  v.  Village  of  Matteawan  (1907), 
122  App.  Dlv.  406.  106  N.  Y.  Supp.  841;  Washburn  v.  Village  of  Mount  Klsco 
(1886),  3G  Hun  329. 

§  143.  When  village  may  oonitmct  or  repair  bri^res.— A  village  may 
assume  the  control,  care  and  maintenance  of  a  bridge  or  bridges  wholly 
within  its  boundaries,  upon  the  adoption  of  a  proposition  therefor,  at  a 
village  election;  or  a  proposition  may  be  adopted  authorizing  the  board 
of  trustees  to  enter  into  an  agreement  with  t^e  commissioners  of  high- 
ways of  a  town,  in  which  any  part  of  such  village  is  situated,  to  construct 
or  repair  a  bridge  in  any  part  of  the  village  included  in  such  town  at 
the  joint  expense  of  the  village  and  town,  which  agreement  shall  fix  the 
portion  to  be  paid  by  each. 

Somrco,— Former  Village  L.  (L.  1897.  ch.  414)  |  143;  originally  revised  from  L. 
1870.  ch.  291,  tit.  8.  I  27. 

Bnle  of  liability  not  ehanged  by  the  enactment  of  the  Oeneral  VlUagfi  Law,  which 
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etibBtantlall7  re-enacted  the  prorlslons  of  the  former  atatate.    Taylor  t.  Village  of 
Hatteawan  (1907),  122  App.  Dlv.  406,  106  N.  Y.  Supp.  S41. 

g  144.  Dedicatton  of  atreeta. — An  owner  of  land  in  a  village  who  has 
laid  out  a  street  thereon  may  dedicate  such  atreet,  or  any  part  thereof, 
or  an  easement  therein,  to  the  village  for  a  public  street,  op- an  owner 
may  dedicate  for  such  purpose  land  not  laid  oat  as  a  street.  Upon  an 
offer  in  writing  by  the  owner  to  make  such  a  dedication,  the  board  of  trus- 
tees shall  meet  to  consider  the  matter;  and  it  may,  by  resolution,  deter- 
mine to  »M!ept  a  dedication  of  tiie  whole  or  any  part  of  the  land  de- 
scribed in  such  offer,  or  of  the  whole  or  any  part  of  such  street,  to  be 
described  in  eueh  resolution.  Upon  the  adoption  of  such  a  resolution  the 
owner  may  execute  and  deliver  to  the  village  clerk  a  proper  convesyance 
of  the  land  to  be  dedicated.  The  board  of  trustees  may,  by  resolution, 
accept  the  conveyance,  and  a  certified  copy  of  sncb  resolution,  together 
with  the  conveyance,  shall  thereupon  be  recorded  in  the  office  of  the 
comity  clerk.  Upon  the  acceptance  of  the  conveyance  the  land  described 
therein  shall  become  and  be  a  public  street  of  the  village.  No  street  less 
than  two  rods  in  width  shall  be  accepted  by  dedication  unless  a  proposi- 
tion therefor  be  submitted  to  and  adopted  at  a  village  election  after  con- 
sideration and  approval  by  the  board  of  trustees,  as  provided  in  sections 
one  hundred  and  forty-five,  one  hundred  and  forty-six  and  one  hundred 
and  forty-seven  of  this  article.  All  offers  of  dedication  must  be  entered 
at  length  in  the  minutes  of  the  board  of  trustees.  (Amended  by  L.  1916, 
ck.  10.) 

Soaroe. — Former  Village  U  (L.  1&97,  ch.  414)  |  144.  Section  was  new  In  former 
Village  I^w. 

§  145.  Petition  for  street  improvement  or  acceptance. — Five  resident 
freeholders  may  present  to  the  board  of  trustees  a  petition  for  laying  out, 
altering,  widening,  narrowing,  discontinuing  or  accepting  the  dedication 
of  a  street  in  the  village.  The  petitioners  must  deposit  with  such  petition 
the  sum  of  fifty  dollars  to  cover  all  expenses  for  publishing,  posting  and 
serving  notices  of  meeting  of  board  to  consider  the  petition.  If  peti- 
tion be  granted  said  deposit  shall  be  returned  in  full  to  the  petitioners, 
but  if  denied,  the  surplus  only  shall  be  so  returned  after  paying  expenses 
mentioned  in  this  section.  The  petition  must  be  addressed  to  the  board 
of  trustees  and  must  contain  a  statement  of  the  following  facts : 

1.  The  namra  and  residences  of  the  petitioners. 

2.  If  the  petition  be  for  the  laying  out  of  a  street,  the  general  course 
thereof,  and  a  description  of  the  land  to  be  taken. 

3.  If  the  petition  be  for  the  alteration  of  a  street,  its  name,  the  pro- 
posed alteration,  and  a  description  of  the  land,  if  any,  to  be  taken. 

4.  If  the  petition  be  for  the  widening  of  a  street,  its  name  and  descrip- 
tion of  the  land  to  be  taken. 

5.  If  the  petition  be  for  the  narrowing  of  a  street,  its  name,  its  pro- 
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posed  width  after  such  alteration,  and  the  manner  in  which  such  narrowing 
is  to  be  effected. 

6.  If  the  petition  be  for  the  discontinuance  of  a  street,  its  name,  and 
the  part  proposed  to  be  discontinued. 

7.  If  the  petition  be  for  the  laying  out,  alteration  or  widening  of  a 
street,  ibe  names  and  residences  of  the  owners  of  all  land  to  be  taken. 

8.  If  the  petition  be  for  the  narrowing  or  discontinuance  of  a  street,  the 
names  and  residences  of  the  owners  of  adjoining  lands  affected. 

9.  If  the  petition  be  for  the  acceptance  of  a  street  of  less  than  two 
rods  in  width,  the  width  and  length  of  snch  street,  the  name  and  resi- 
dence of  each  owner  of  land  adjoining  the  saihe  and  the  improvements  to 

'be  ineluded  in  such  dedication.  {Amended  by  L.  1911,  cA.  310,  and  L. 
1916,  cA.  10.) 

Sonroe. — Former  Village  L.  (I<.  1897.  cb.  414)  f  14G.  Section  was  new  In  former 
Village  I«w.  This  section  and  M  11&  to  IBS,  In  former  Village  Law  (Identically 
numbered  In  Consolidated  Law),  provided  a  new  plan  for  street  Improremente, 
and  was  a  substttute  for  L.  1870,  cb.  291,  Ut.  7. 

Petition  should  le  signed  b7  tbe  ina]orlt7  ot  tbe  taxpayers  upon  the  street 
Ii\>lmBbee  t.  City  of  Amsterdam  (1894).  142  N.  Y.  118.  36  W.  B.  S21,  aSg.  (18»2). 
66  Hun  214,  21  N.  Y.  Supp.  42;  Miller  r.  City  of  Amsterdam  (1894),  78  Hun  609. 
2S  N.  Y.  Supp.  1021,  affd.  (1896),  149  N.  Y.  288,  672,  43  N.  B.  632. 

Failure  to  insert  name  of  owner  will  deprive  the  board  ol  jurisdiction.  People 
V.  Board  of  Trustees,  etc.  (1884),  3  Hun  508.  aSd.  <1888),  102  N.  Y.  81,  6  N.  B. 
895. 

Trustees  can  only  act  at  a  session  of  the  board  In  proceedings  to  dlscontlnne  a 
street    People  ez  rel.  Mersohn  v.  Shaw  (1898).  34  App.  Dly.  61,  &4  N.  Y.  Supp.  218. 

Proaeeding'  for  the  diicontlnnanee  of  a  street;  use  of  old  itreet  until  establishment 
of  new  one. — An  order  made  by  a  board  of  trustees  of  a  village  under  this  and  tbe 
following  sections,  that  a  certain  street  be  closed  or  discontinued,  and  that  a  new 
street  be  built  before  traffic  1h  abandoned  on  the  old  street,  should  be  construed 
to  mean  that  the  old  street  will  remain  a  public  highway  until  tbe  new  street  Is 
establlstaed,  and  should  be  conflmied,  where  the  new  street  furnishes  an  ample  way 
for  a  chemical  company  which  now  uses  the  old  street  as  the  only  means  of  Ingress 
and  egress  to  and  from  Its  plant.  People  ez  ret.  Brooklyn  Cooperage  Co.  v.  Ookey 
(1917),  177  App.  Dlv.  61,  163  N.  Y.  Supp.  693. 

§  14!f-a.  Street  improremeitta  in  Tillages  of  second  class. — ^A  street  in 
a  village  of  the  second  class  shall  not  be  laid  out,  altered  or  widened  if 
the  entire  coat  of  such  improvement  including  the  acquisition  of  necessary 
land  and  the  construction  of  such  street  exceed  one  thousand  dollars,  un- 
less a  proposition  therefor  be  submitted  to  and  adopted  at  a  village  elec- 
tion. A  petition  for  such  improvement  in  a  village  of  the  second  class 
shall  contain  an  estimate  of  the  cost  thereof,  and  if  such  estimate  exceed 
one  thousand  dollars,  shall  be  accompanied  by  proof  that  such  improve- 
ment has  been  authorized  by  the  adoption  of  a  proposition  at  a  viUt^e  elec- 
tion.    {Added  by  L.  1911,  ch.  403.) 

§  146.  Kotice  of  meeting  of  board  to  consider  petition. — Upon  the  pres- 
entation of  the  petition  the  board  shall  immediately  give  notice  that  it 
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will  meet  at  a  Bpecified  time  and  place,  not  lesa  than  ten  nor  more  than 
twenty  days  from  the  date  of  such  notice,  to  consider  the  petition.  The 
notice  must  state  the  general  object  of  the  petition,  and  if  it  be  for  the 
laying  out  of  a  street,  a  general  description  of  its  proposed  course,  and  in 
any  other  case,  the  name  of  the  street  proposed  to  be  changed,  discon- 
tinued or  accepted. 

The  notice  most  be  served  upon  the  following  persons,  unless  such  serv- 
ice be  waived  by  them  in  writing: 

1.  If  the  petition  be  for  the  laying  out  of  a  street,  upon  each  owner  of 
land  to  be  taken. 

2.  If  the  petition  be  for  the  alteration  or  widening  of  a  street,  npon  each 
owner  of  land,  if  any,  to  be  taken,  and  upon  each  owner  of  land  adjoin- 
ing the  part  of  the  street  affected. 

3.  If  the  petition  be  for  the  narrowing  of  a  street,  npon  each  owner  of 
land  adjoining  the  part  of  the  street  affected. 

4.  If  the  petition  be  for  the  discontinuance  of  a  street,  upon  each 
owner  of  land  adjoining  the  part  of  the  street  proposed  to  be  discon- 
tinued, and  also  upon  the  owner  of  land  otherwise  affected  by  the  proposed 
discontinuance. 

5.  If  the  petition  be  for  the  acceptance  of  a  street  of  less  than  two  rods 
in  width,  upon  each  owner  of  land  adjoining  the  same. 

If  a  person  other  than  the  owner  ia  in  possession  of  such  land,  notice 
must  also  be  served  upon  him.  Such  notice  shall  also  be  published  in  each 
newspaper  in  the  village,  and  posted  in  five  conspicuous  places  therein. 
The  notice  must  be  served,  posted  and  published  at  least  ten  days  before 
the  hearing. 

6.  If  the  street  petitioned  to  be  laid  out,  altered,  widened,  narrowed, 
discontinued  or  accepted  shall  cross  a  railroad  such  notice  shall  be  served 
upon  the  railroad  company  as  required  by  section  ninety  of  the  railroad 
law.     (Amended  by  L.  1912,  ck.  224,  ond  L.  1916,  ch.  10.) 

aoDToe.— Former  Village  L.  (L.  1897,  ch.  414)  |  146. 

Keferenae. — Service  of  notice,  |  330,  post. 

ProTlsloni  of  itatnte  mnit  be  itrlotly  oomplied  with,  or  all  proceedings  will 
be  held  void.  In  Matter  of  South  Market  Street  (IS94),  76  Hun  86,  27  N.  Y. 
Supp.  843;  People  T.  Board  ot  Trueteea,  etc.  (1884),  32  Hun  508,  affd.  (ISSS),  102 
N.  Y.  81,  «  N.  E.  895;  Merrltt  v.  Village  of  Port  Cheater  {1877),  71  N.  Y.  309. 

Oath  preicrlbed  by  itatnte  muet  ba  taken,  and  an;  material  variation  tbereoC 
win  render  the  proceedings  illegal.  Merrltt  v.  Village  of  Port  Cheater  (1877),  71 
N.  Y.  309. 

Frellinlnary  notice  should  contain  a  correct  description  of  the  land  to  be  taken. 
People  ex  rel.  Bcherson  v.  Village  ot  Haverstraw  (1893),  137  N.  Y.  88,  32  N.  E.  1111. 

Failure  to  aerve  notice  npon  one  of  the  owners  will  Invalidate  »11  subsequent 
proceedings.  People  v.  Board  ot  Trustees,  etc.  (1884),  32  Hun  B08,  alTd.  (1886),  102 
N.  Y.  81,  6  N.  E.  896. 

%  147.  Meeting  and  determination  of  board. — The  board  shall  meet 
at  the  time  and  place  specified  in  the  notice  to  consider  the  petition  and 
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also  any  objections  thereto.  A  person  affected  by  the  proposed  improve- 
ment, and  upon  whom  notice  has  not  been  served,  may  appear  upon  the 
hearing.  A  voluntary  general  appearance  of  such  a  person  is  equivalent 
to  personal  service  of  the  notice  upon  him.  The  board  may  adjourn  the 
hearing,  and  must  determine  the  matter  within  twenty  days  frcmi  the 
date  fixed  for  such  hearing.  If  the  board  determine  to  grant  the  petition 
an  order  must  be  entered  in  its  minutes  containing  a  description  of  the 
Jand,  if  any,  to  be  taken.  ' 

Source.— Former  Village  L.   (L.  1897,  cli.   414)   i  147. 

In  aaloalatlnK  time  under  this  section  the  day  from  which  the  reckoning  la 
made  should  be  excluded.  People  ex  rel.  Burnett  t.  Van  Bmnt  (1904),  >9  App. 
DIv.  564,  90  N.  Y.  Supp.  S45. 

Keqairlnc  "written  objeotlani"  Is  an  unauthorized  restriction  upon  the  rl^ts 
or  parties,  and  anch  a  requirement  1b  Id  exceaa  of  jurisdiction.  Merritt  v.  Village 
«(  Port  Chester  (1877).  71  N.  Y.  309, 

Action  under  above  Motion  muit  be  at  leulon  at  board. — People  ei  rel,  Hershon 
T.  Shaw  (1898),  34  App.  Dlv.  81,  54  N,  Y.  Supp.  218.    Reviewable  by  certiorari.    Id. 

Board  of  tmiteei  thoald  make  a  nrvey  and  deflnfe  deiorlptlon  of  thd  proposed 
street  and  determine  tn  the  Srst  Instance  Its  boundaries  and  extent.  People 
«x  rel.  Eokerson  v.  Vlll^e  of  Haverstraw  (1893),  137  N.  Y.  88.  32  N.  B.  1111. 

Affirmative  decision  should  be  made  bj  resolution  to  be  entered  In  the  minutes 
ol  the  board.  People  v.  Board  of  Trustees,  etc.  (1884),  32  Hun  EOS,  sffd,  (1S8G),  102 
N,  Y.  81,  6  N.  E.  895. 

May  discontinue  proceedings  for  the  extension  of  a  street,  but  cannot  sub- 
sequently restore  the  proceedings  as  against  Interested  parties  who  have  acquired 
new  rights.    Matter  of  Folta  Street  (1898),  29  App.  Dlv.  69,  51  N,  Y.  Supp,  390. 

Cannot  diicontinue  pending  prooeedlnss  against  a  corporation  without  consent 
«r  leave  ot  court  Matter  of  Folta  Street  (189S),  29  App.  Dlv.  69,  51  N.  Y.  Supp. 
390. 

OertiotarL — Action  of  board  la  judicial  in  its  nature,  and  may  be  reviewed  by  cer- 
tiorari. People  ex  rel,  Mereohn  v.  Shaw  (1898),  34  App.  Dlv.  61,  54  N,  Y.  Snpp. 
818;  People  ex  ret.  Burnett  v.  Van  Brunt  (1904),  99  App,  Dlv.  264,  90  N.  Y.  Supp.  S45. 

§  148.  Meet  of  determinatioa. — The  determination  by  the  board  has  the 
following  effect: 

1.  If  the  petition  for  the  laying  out,  alteration  or  widening  of  a  street 
be  granted,  the  board  of  trustees  may  acquire  the  land  for  such  improve- 
ment by  purchase  or  by  proceedings  under  this  article  or  by  proceedings 
under  the  condemnation  law.  But  no  street  shall  be  laid  out  through  a 
building  or  any  fixtures  or  erections  for  the  purposes  of  trade  or  manufac- 
ture, or  any  yard  or  inclosure  necessary  to  be  used  for  the  enjoyment 
thereof,  without  the  consent  of  the  owner,  except  upon  the  order  of  a 
justice  of  the  supreme  court  residing  in  the  judicial  district  in  which 

,  the  Tillage  or  a  part  thereof  is  situated,  to  be  granted  upon  an  application 
by  the  board  of  trustees  on  a  notice  to  the  owner  of  not  less  than  ten  days. 

2.  If  the  petition  for  the  narrowing  of  a  street  be  granted,  the  board 
shall  enter  upon  its  records  a  description  of  the  street  after  such  narrow- 
ing, and  the  portion  of  the  former  street  not  included  in  such  description  is 
abandoned. 
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3.  If  the  petition  for  the  distinaance  of  a  street  be  granted,  such 
street  or  the  part  thereof  So  discontinned  is  abandoned.  (Amended  by  L. 
1913,  cA.  126.) 

Sonroc—Pormer  VlUaEe  L.  (L.  1SS7.  ch.  iU)  i  14S. 

Action  for  oltitrnetlan  of  liKbt  and  air,  on  account  of  the  discontinuance  of  a  street, 
does  not  lie  unless  given  by  proTlelonB  of  the  charter.  Egeier  v.  New  York,  etc., 
R.  Co.  (1888),  17  N.  Y.  St.  Rep.  225,  2  N.  Y.  Supp.  69. 

%  149.  Applioatioii  for  oommlaaionen;  notice  of  application,! — If  a  pe- 
tition for  the  laying  ont,  alteration  or  widenii^;  of  a  street  be  granted, 
and  the  board  can  not  agree  with  an  owner  upon  the  purchase-price  of 
land  necessary  to  be  acquired,  an  application  may  be  made  by  the  board 
to  the  county  court  of  the  county  in  whidi  such  land  is  situated,  for 
the  appointment  of  three  commifisioners  to  determine  the  compensation 
to  be  made  to  Buch  owner.  At  least  ten  days  before  the  making  of  such 
application  a  notice  specifying  the  time  and  place  thereof  must  be  served 
upon  such  owner, 

Sonree.— Former  Village  L.  (L.  1897,  ch.  414)  |  149. 

Beferenoe.— Coanty  court  always  open,  {  342,  post. 

±  Jury  selected  by  the  board  of  trustees,  possesalng  only  the  qualifications  re- 
quired under  tbe  act  for  the  IncorporatloD  of  vlllagea,  even  If  assumed  to  be  com- 
mlsslonera,  does  not  meet  the  requlrementa  of  the  law.  People  ex  rel.  Bckerson 
T.  Village  of  Haverstraw  (1896),  161  N.  Y.  7B.  4B  N.  B.  384.  revg.  (18S4),  80  Hun  385, 
30  N.  Y.  Supp.  325.  This  decision  was  rendered  upon  the  law  as  It  existed  before 
tbe  amendment  made  by  Laws  1896,  Ch.  243  which  provided  for  the  appointment 
of  three  commissioners. 

§  160.  Appointment  of  commiudonera. — Upon  such  application  the 
connty  court  must  appoint  aa  such  commissioners  three  resident  disinter- 
ested freebolders  of  the  connty  in  which  such  land  is  situated,  not  resi- 
dents of  the  village  nor  nominated  by  a  person  interested  in  the  pro- 
ceeding. In  case  of  a  vacancy  another  commissioner  may  be  appointed 
in  like  manner.  The  order  of  appointment  must  contain  the  name  of 
each  person  whose  compensation  is  to  be  determined  by  tbe  commissioners. 

Bonrce.— Former  Village  L.  (L.  1897,  ch.  414)  f  150. 

Penoni  (elected  by  tmiteei  do  not  satisfy  tbe  requirements  of  the  law.  They 
should  be  appointed  by  a  court  of  record.  People  t.  Tillage  of  HaTsrstraw  (1896), 
151  N.  Y.  75,  4E  N.  E.  384,  revg,  (1394),  80  Hun  386,  30  N.  Y.  Supp.  325. 

Order  appointing  oammiHlonen  la  not  Ipso  facto  violated  or  annulled  by  tbe 
delay  of  such  commissioners  to  act.  Matters  of  South  Market  Street  (1894).  76 
Hun  85,  27  N.  Y.  Supp.  843. 

§  161.  Notioe  of  meeting  of  commiMionen. — The  commissioners  shall 
file  with  the  village  clerk  the  constitutional  oath  of  office.  They  shall 
appoint  a  time  and  place  for  a  hearing  and  serve  a  notice  thereof  upon 
the  board  of  trustees  and  upon  each  person  named  in  the  order.  Such 
notice  must  be  served  at  least  ten  days  before  the  hearing,  which  must 
be  held  within  twenty  days  after  their  appointment. 
Source. — Former  Village  L.  (L.  1897,  ch.  414}  |  ISl. 
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g  162.  Xeetii^  and  award  of  oonuDiinoneii. — The  commissioners  shall 
meet  at  the  time  and  place  appointed  and  may  adjourn  from  time  to 
time.  They  shall  personally  examine  the  land,  compensation  for  which 
is  to  be  determined  by  them,  and  may  take  testimony  in  relation  thereto. 
They  shall  keep  minutes  of  their  proceedings  and  reduce  to  writing  all 
evidence  taken  by  them.  They  shall  award  to  each  owner  of  land  named 
ih  the  order  the  compensation  to  which  he  may  be  entitled  after  making  al- 
lowance for  any  benefit  he  may  derive  from  the  improvement.  After  the 
appointment  of  the  commissioners  and  before  any  evidence  is  taken  on  the 
hearing,  the  board  may  make,  an  agreement  with  an  owner  named  in  the 
order  for  the  compensation  to  be  made  to  him.  If  such  an  agreement  be 
made,  notice  thereof  must  be  served  upon  the  commisaionerB,  and  thereupon 
the  proceeding  as  to  such  owner  is  discontinued.  The  award  shall  be 
signed  by  a  majority  of  the  commissioners,  and,  together  with  the  minutes 
of  their  proceedings,  the  evidence  taken  by  them,  and  any  notice  of 
^reement  served  upon  them,  shall  be  filed  in  the  office  of  the  village  clerii. 

Sonroe.— Former  Vfllage  L.  (L.  1897.  ch.  414)  |  162. 

Belerenoei. — Power  to  take  teatlmony  Includes  power  to  administer  oaths  and 
Isaue  subpcenas,  Code  Civ.  Pro.  f|  843,  854. 

liuetlDn*  of  oommlMloner*  confined  to  making  awards.  People  ex  rel.  Bckerson 
T.  Trustees  of  Haverstraw  (1893),  137  N.  ¥.  88,  32  N.  E.  1111. 

The  meuvre  of  damage*  Is  governed  br  same  rules  that  obtain  In  condemna- 
tion proceedings  generally.  See  Matter  of  Riverside  Avenue  (18B4).  83  Hun  50, 
31  N.  Y.  Supp.  736;  Matter  of  Forty-eighth  Street  (1S9T),  19  App.  Dlv.  602,  46  N.  T. 
Supp.  311. 

The  antborltlee  of  the  village  of  PeekaklU  when  oondemnlnK  lands,  pursuant 
to  the  charter,  for  the  widening  of  a  street  mast  award  to  an  abutting  owner  the 
value  of  the  land  taken.  Tbey  cannot  reduce  the  award  to  a  nominal  sum  on 
account  of  benefits  received,  for  this  would  result  In  taking  private  property  for 
public  use  without  Just  compensation.  People  ex  rel.  Lyon  v.  Nelson  (1914).  162 
App.  Dlv.  34.  146  N.  Y.  Supp.  1035. 

The  provisions  of  this  leotlon  are  limited  to  oonieQBentlal  damage*  resvltlag  to 
a  portion  of  a  tract  not  taken,  and  are  not  applicable  to  actual  damages  for  land 
taken.    Matter  of  Pondfleld  Road  (1913),  156  App.  Dlv.  890,  141  N.  Y.  Supp.  1143. 

Statutory  mode  of  eompeaiatlon  Is  exclusive  when  provided  for  In  the  act. 
Helser  v.  Mayor,  etc.  (18ST),  104  N.  Y.  68,  9  N.  H.  866;  People  ex  rel.  Qage  v. 
Lobnaa  (1889),  64  Hun  604,  S  N.  Y.  Supp.  104. 

DlioantlnuBuoe  of  proceeding*  la  discretionary  with  the  court,  when  applied  to 
for  that  purpose.  Matter  of  South  Market  Street  (1894),  76  Hun  86,  27  N.  Y.  Snpp. 
843. 

ABoertalnment  of  oompeusatian  by  oondltlanal  appeal  Is  not  a  coostltntlonal  method 
of  asseeslng  the  damages  of  a  land  owner.  People  ez  rd.  Eckerson  v.  Village  of 
Harerstraw  (1896),  151  N.  Y.  76,  46  N.  B.  384,  revg.  (1894),  80  Hun  386,  30  N.  T. 
Supp.  326. 

§  1S3.  Appeal  from  award  of  oommisiigiien. — The  board  of  trustees, 
or  an  owner  to  whom  an  award  has  been  made  by  the  commissioners, 
may,  within  twenty  days  after  the  filing  of  the  award,  appeal  therefrom 
to  the  county  court  by  which  the  commissioners  were  appointed.  Such 
appeal  shall  be  taken  by  a  notice  of  appeal  to  be  served  as  follows: 
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1.  If  the  appeal  be  taken  by  the  board  of  tnutees,  notice  thereof  muat 
be  filed  by  the  village  clerk  in  his  office,  and  addressed  to  and  served 
apoQ  each  owner  to  whose  award  objection  is  made  by  the  board. 

2.  If  the  appeal  be  taken  by  an  owner,  the  notice  of  appeal  most  be 
addressed  to  the  board  of  trustees  and  served  apon  the  villaRe  clerk. 

The  notice  must  in  cither  case  briefly'  state  the  grounds  upon  which 
the  appeal  is  taken. 
Sonroe.— Former  Village  L.  (I,.  1897,  ch.  414)  i  163. 
Eefereaoei. — Connty  court  always  open,  i  342,  post.     Serrtce  of  notice,  {  330, 

g  154.  Setnm  by  clerk. — ^Within  ten  days  after  such  appeal  the  village 
clerk  shall  transmit  to  the  coanty  jndge  the  petition  filed  with  the  board 
for  the  laying  out,  alteration  or  widening  of  the  proposed  street,  all  papers 
and  evidence  in  the  proceeding  subsequently  filed  in  his  office,  and  a  certi- 
fied copy  of  each  resolution  of  the  board  of  trustees  relatii^  to  the  im- 
provement. 
Bonroe.— Portner  Village  L.  (L.  1897,  ch.  414)  f  15*. 

§  166.  Hearing  of  the  appeal.— The  appeal  may  be  brought  on  by 
either  party  by  a  notice  of  not  less  than  ten  nor  more  than  twenty  days. 
If  the  appeal  is  by  the  board  of  trustees,  it  brings  np  for  review  all  pro- 
ceedings by  or  before  the  commissioners  and  the  award  made  by  them. 
If  the  appeal  is  by  an  owner,  it  brir^  up  for  review  all  proceedings 
relating  to  the  proposed  improvement.  If  the  appeal  is  by  the  board  of 
trustees,  and  two  or  more  owners  are  made  respondents,  the  county  court 
may  affirm  or  reverse  the  sward  of  the  commissioners  as  to  the  whole  or 
any  number  of  such  owners;  and  if  the  appeal  is  by  an  owner,  the  county 
court  may  affirm  or  reverse  the  award. 

If  the  award  be  reversed,  the  order  of  reversal  most  state  the  reasons 
therefor,  and  if  upon  grounds  relating  to  the  amount  of  the  award,  or  for 
errors  in  the  proceedings  by  the  commissioners,  it  must  direct  a  rehearing 
before  the  same  or  other  commissioners. 

If  it  appears  from  the  order  of  the  county  court  that  the  award  is 
reversed  solely  upon  grounds  relating  to  the  amount  of  compensation, 
or  for  errors  in  the  proceedings  by  the  commissioners,  no  further  appeal 
shall  be  allowed.  The  order  of  the  county  court  upon  such  appeal,  to- 
gether with  the  papers  transmitted  by  the  village  clerk,  must  be  filed  by 
the  county  judge  in  the  office  of  such  clerk.  The  order  must  also  be  en- 
tered in  the  office  of  the  county  clerk. 

Source.— Former  Village  h.    (L.   1897,  ch.  414)    |  156. 

g  166.  Compensation  of  commisBionerB. — Each  commissioner  is  entitled 
to  five  dolters  for  each  day  actually  and  necessarily  spent  in  such  pro- 
ceeding, together  with  his  necessary  traveling  and  incidental  expenses. 
Such  compensation  and  expenses  are  a  charge  against  the  village. 

Bouroe.— Former  Village  L.  (L.  1S97,  ch.  414)  |  156. 
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§  157.    <!Mts  on  appeal. — Costs  on  appeal  may  be  allowed  as  follows : 

1.  If  on  appeal  by  the  board  of  trustees  the  award  of  the  commis- 
sioners be  affirmed,  the  county  court  may  allow  to  the  re^randent  costs  of 
such  appeal,  against  the  village,  not  exceeding  twenty-five  dollars. 

2.  If  on  such  an  appeal  the  award  be  reversed  on  the  ground  that  as 
to  a  specified  owner  it  is  excessive,  the  court  may  fix  the  amount  of  costs, 
not  exceeding  fifty  dollars,  to  be  stated  in  the  order,  to  be  paid  by  the 
village  to  such  owner,  if  upon  a  rehearing  the  amount  awarded  to  him  is 
not  more  favorable  to  the  village  by  the  amount  of  such  costs  than  the 
first  award. 

3.  If  on  appeal  by  an  owner  the  award  be  affirmed,  costs  not  exceeding 
twenty-five  dollars  may  be  awarded  against  him,  to  be  recovered  by  the 
village. 

4.  If  on  such  an  appeal  the  award  be  reversed,  the  county  eourt  may 
allow  to  the  owner  a  sum  not  exceeding  twenty-five  dollars  for  the  costs 
of  appeal,  which  shall  be  a  charge  against  the  village. 

Bouroe.— Former  Village  L.  (L.  1897,  ch.  414)  |  157. 

§  158.  Payment  for  property  aeqnired  for  itreet  improvement. — ^Upon 
the  making  of  an  agreement  for  compensation  to  an  owner  under  this 
article,  or  upon  the  final  order  or  award  fixing  the  amount  of  such  com- 
pensation in  proceedings  therefor,  the  board  shall  immediately  pay  such 
amounts  and  the  costs,  if  any,  allowed  in  such  proceedings,  if  it  has  funds 
available  for  that  purpose ;  if  not,  money  may  be  borrowed  and  certificates 
of  indebtedness  bearing  interest  issued  therefor,  or  like  certificates  may 
be  issued  for  such  amounts,  and  payable,  in  either  case,  not  more  than  one 
year  from  the  date  thereof;  and  the  amount  of  such  certificates  shall  be 
included  in  the  next  annual  tax  levy. 
Sosroe.— Former  Village  L.  (L.  1897,  ch.  414)  i  168. 

§  159.  Changing  grads  of  street  or  bri^^. — 1.  If  a  village  has  ex- 
clusive control  and  jurisdiction  of  a  street  or  bridge  therein,  it  may  change 
the  grade  thereof.  If  such  change  of  grade  shall  injuriously  affect  any 
building  or  land  adjacent  thereto,  or  the  use  thereof,  the  change  of  grade, 
to  the  extent  of  the  damage  resulting  therefrom,  shall  be  deemed  the 
taking  of  such  adjacent  property  for  a  public  use.  A  person  claiming 
damages  from  such  change  of  grade  must  present  to  the  board  of  trustees 
a  verified  claim  therefor  within  sixty  days  after  such  change  of  grade  is 
effected.  The  board  may  agree  with  such  owner  upon  the  amount  of 
damages  to  be  allowed  to  him,  or  make  to  him  a  verified  offer  to  settle  or 
compromise  such  claim.  If  no  agreement  be  made  within  thirty  days  after 
the  presentation  of  the  claim,  the  person  presenting  it  m^  apply  to  the 
supreme  court  for  the  appointment  of  three  commissioners  to  determine 
the  compensation  to  which  he  ia  entitled.  Notice  of  the  application  must 
be  served  upon  the  board  of  trustees  at  least  ten  days  before  the  hearing 
thereof.    All  proceedings  subsequent  to  the  appointment  of  the  commis- 
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L.  1909.  cb.  64.  Streets,  sidewalks  and  public  KTonnds.  |  159. 

sioners  shsll  be  taken  in  accordance  with  the  provisions  of  the  condem- 
nation law,  so  far  as  applicable,  except  that  the  eommissionerB  in  fixing 
their  award  must  make  an  allowance  for  benefits,  if  any,  derived  by  the 
claimant  from  soch  improvement.  The  amoont  agreed  upon  for  such 
damages  or  the  award  therefor,  together  with  the  costs,  if  any,  allowed 
to  the  claimant,  shall  be  a  chai^  against  such  village.  Unless  the 
award  of  the  commissioners  in  favor  of  the  claimant  shall  exceed  the 
amoimt  of  the  offer  to  settle  or  compromise  snch  claim,  he  shall  be  liable 
for  all  the  costs  of  the  proceeding.  The  board  may  borrow  money  for  the 
payment  of  the  award,  costs,  amount  agreed  upon  and  expenses,  or  may 
issue  certificates  of  indebtedness  therefor,  in  the  same  manner  as  in  case 
of  damages  for  laying  out  a  street. 

2.  "Whenever  the  grade  of  any  street,  highn^ay  or  bridge  in  any  in- 
corporated village  in  this  state  shall  be  changed  or  altered  so  as  to  *  intere- 
fere  in  any  manner  with  any  building  or  buildings  situate  thereon,  or  ad- 
jacent thereto,  or  the  use  thereof,  or  shall  injure  or  damage  the  real 
property  adjoining  such  highway  so  changed  or  altered,  the  owner  or 
owners  of  such  building  or  real  estate  may  apply  to  the  supreme  court  in 
the  judicial  district  in  which  such  property  is  situated  for  the  appointment 
of  three  commissioners  to  ascertain  .and  determine  the  amount  of  damage 
sustained  thereby;  due  notice  of  such  application  shall  be  given  to  the 
person  or  persons  having  competent  authority  to  make  such  change  or 
alteration.  All  the  provisions  of  the  condemnation  law  in  relation  to  the 
appointment  of  conunissioners,  their  powers,  duties,  fees  and  expenses, 
shall  be  applicable  to  the  appointment  of,  and  the  powers,  duties,  fees 
and  expenses  of  the  commissioners  appointed  in  pursuance  of  the  pro- 
visiona  hereof;  but  it  shall  be  the  duty  of  said  conunisaionera  in  assessing 
and  ascertaining  the  damages  sustained  by  property  owners  adjoining 
such  street  or  highway  to  take  into  consideration  and  to  ascertain  the 
value  of  any  benefits  or  advantages  to  the  property  in  consequence  of 
the  alteration  of  the  grade;  and  in  all  cases  the  value  of  such  benefits 
or  improvements  shall  be  offset  against  and  deducted  from  the  damages; 
and  no  person  or  property  owner  shall  be  entitled  to  recover  any  damages 
who  shall,  in  writing,  request  or  assent  that  the  said  grade  of  any  such 
street  shall  be  changed  or  altered.  All  damages  ascertained  and  de- 
termined under  the  provisions  of  this  subdivision,  together  with  the  costs 
of  such  proceedings,  shall  be  a  charge,  when  allowable,  upon  the  village, 
town  or  other  municipality  chargeable  with  the  maintenance  of  the  street, 
highway  or  bridge  so  altered  or  changed;  but  no  property  owner  or  person 
instituting  proceedings  to  recover  damages  under  the  provisions  of  this 
subdivision  shall  be  entitled  to  costs,  unless  the  claim  for  such  damages 
shall  have  first  been  presented  to  and  rejected  by,  or  n^lected  to  have  been 
adjusted  for  thirty  days  after  presentation  by  the  trustees  or  other  proper 
officers  of  said  village,  town  or  municipality,  nor  in  case  such  trustees  or 
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other  proper  officers  shall  have  made  an  offer  to  settle  or  compromise  such 
claim,  which  offer  is  declined  by  said  property  owner,  unless  he  shall 
recover  more  than  is  so  offered;  and  in  case  he  fails  to  recover  any  dam- 
ages, or  less  than  offered,  he  shall  be  liable  for  the  costs  of  such  proceeding. 
When  either  party  is  entitled  to  costs  under  this  subdivision,  they  shall 
be  the  a&me  costs  and  at  the  same  rates  as  prescribed  in  the  condemnation 
law,  and  the  court  may  grant  an  additional  allowance  of  costs  to  the 
prevailing  party  at  the  same  rates  as  provided  by  the  condemnation  law. 

This  subdivision  shall  not  apply  to  the  change  of  grade  of  streets,  high- 
ways or  bridges  by  village  authorities. 

Souroe.— Former  VUUge  L.  (L.  IS9T,  cb.  Ill)  |  169,  amended  by  L.  1901,  clu 
SB.  TblB  section  In  the  former  Village  Law  was  derived  from  L.  1883,  cb.  113, 
as  amended  by  L.  1S94,  cb.  122;  but.  as  ancb  act  related  to  the  change  of  grade 
of  a  Btreet  or  bridge,  In  a  village  by  authorltlea  other  than  tboBe  of  the  village, 
the  Statutory  Revision  Commission  did  not  recommend  Its  repeal.  The  Board  ot 
Statutory  Consolidation,  however,  have  Included  In  subd.  2  all  the  proTlsIons  of 
the  L.  1SS3,  cb.  113,  and  the  entire  act  la  rei;>ealed. 

The  remedy  under  this  leotlon  it  ezolnilve,  and  where  there  is  no  closing  ot  the 
street  nor  any  interference  with  the  right  of  access,  the  award  ot  commlBsloners 
as  to  fee  damages  will  be  confirmed,  but  their  award  of  rental  dam^;es,  based 
Bolely  npon  diversion  of  travel,  will  be  disapproved.  Hatter  of  Hoy  v.  Village  ot 
Salamanca  (1907),  67  Misc.  81,  107  N.  Y.  gupp.  208. 

Applleatlon, — Applies  to  specially  Incorporated  villages.  If  similar  provision  not 
in  charter.  Matter  ot  Grab  (189S),  31  App.  Dlv.  610,  E2  N.  Y.  Supp.  396  appeal 
dismissed  (1898),  167  N.  Y.  69,  61  N.  E.  39S.  Section  applies  to  change  from 
eetabllshed  grade  as  well  as  from  natural  grade.  Hatter  of  Or^er  (1899),  39 
App.  Dlv.  22,  66  N.  Y.  Supp.  938.  Change  of  grade  must  .be  made  under  village 
authority.  In  re  Whltmore  v.  Village  of  Tarrytown  (1893),  137  N.  Y.  109,  33  N.  E. 
489,  but  may  be  actually  made  by  a  railroad  corporaUon.  Hatter  of  Stack  (1S88), 
60  Hnn  385,  3  N.  Y.  Supp.  231. 

This  provision  is  not  applicable  to  a  proceeding  Instituted  by  abutting  ownera- 
Uatter  of  Hoy  v.  Village  of  Salamanca  (1907),  67  Hlsc.  81,  86,  107  N.  Y.  Supp.  208. 

Injury  to  vacant  lot. — Subdivision  1,  providing  for  damagee  to  adjacent  land- 
owners  caused  by  a  cbange  of  grade  of  a  village  street,  authorises  a  recovery,  al- 
though the  land  Injured  is  vacant  and  unimproved.  Staub  v.  Village  of  Hamaro- 
neck  (1915),  166  App.  Dlv.  755,  161  N.  Y.  Supp.  486. 

J..  188S,  eh.  113  (now  inbd.  S)  conitmed. — Where  proceedings  are  Instituted  for 
the  constmction  of  an  undergrade  crossing  by  a  railway  company  and  the  author- 
Itlee  of  the  village,  under  the  provisions  of  the  Railroad  Law  relating  to  the 
change  of  railroad  crossings  at  grade  (Railroad  Law,  {{  62-69),  and  an  altera- 
tion of  the  grade  of  the  street  In  front  of  abutting  property  was  rendered  neces- 
sary thereby,  the  owner  of  such  property  may  secure  damages  for  such  cbange  of 
grade  under  BUch  cb.  113  of  Laws  1S83.  Matter  of  Torge  v.  Village  of  Salamanca 
(1903),  176  N.  Y.  324,  68  N.  E.  628,  revg.  (1903),  86  App.  Dlv.  211,  S3  N.  Y.  Supp.  672. 

Property  "beneflted." — It  1b  a  question  for  the  commissioners  to  determlnfl 
whether  property  Is  "benefited."  People  ex  rel.  Gage  v.  Lohnaa  (ISSS),  54  Hud 
604.  8  N.,Y.  Supp.  104. 

Award  of  contract  by  tmitees  dlreotlng  change  of  grade. — Where  the  trusteea 
of  a  Tillage  by  resolution  award  a  contract  tor  changing  and  grading  a  street 
pursuant  to  certain  specifications  which  expressly  provide  that  the  village  engineer 
shall  give  the  lines  and  grades  for  the  work,  and  that  It  must  conform  thereto,  such 
action  by  the  trustees  Is  equivalent  to  a  formal  resolution  or  ordinance  directing 
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tb«  change  or  grade.    Matter  of  81m ieU  (1916),  176  App.  Div.  25, 162  N.  Y.  Bnpp.  286. 

Cbange  of  grade;  what  oonitltntei. — The  depreselon  of  a  street,  from  two  to 
three  feet,  constltuteB  a  change  of  grade  within  the  meaning  of  this  section  eo 
as  to  entitle  property  owners  Injuriously  affected  thereby  to  damages.  An  abutting 
owner  by  voting  at  a  special  Tillage  election  In  faror  of  a  proposition  to  Issue  bonds 
tor  the  grading  of  a  street,  does  not  waive  bis  right  to  damages.  Matter  of  Hunt 
T.  Village  of  Otego  (1914),  160  App.  DIt.  168,  146  N.  Y.  Supp.  496. 

What  conatltntes  change.  See  Matter  of  Blesel  (1901),  67  App.  Dlv.  61,  67  N.  Y; 
Supp.  962. 

Qrade  may  be  ettabUihed  by  long  usage,  acquiescence  and  recognition  by  tbe 
municipality.  A  formal  ordinance  is  not  eesentlal.  Folmsbee  T.  Cltr  of  Am* 
Bterdam  (1S94),  142  N.  Y.  118.  36  N.  E.  821,  allg.  (1892),  86  Hun  214,  21  N.  Y. 
Supp.    42. 

Appointment  of  oommlitl  oners  to  appraise  damages. — To  authorise  the  court  to 
appoint  commissioners  to  determine  and  award  damages  for  a  change  of  grade 
In  a  Tillage  street,  under  tbls  section,  the  claimant  must  establish: 

1.  That  the  village  has  exduslTe  control  and  Jurisdiction  of  the  street. 

2.  That  it  has  changed  the  grade  thereof. 

3.  That  the  change  has  injuriously  affected  bis  building  or  the  land  adjacent 
thereto  or  the  use  thereof. 

4.  That  he  has  presented  to  the  board  of  trustees  a  verified  claim  for  lila  alleged 
damages  within  sixty  days  after  the  change  In  grade  was  effected. 

If  the  claimant  does  not  prove  that  he  was  injured  or  that  there  was  a  change 
of  grade  in  the  street,  the  court  cannot  appoint  commissioners.  Comesky  v. 
Village  of  Suftem  (1904).  179  N.  Y.  393.  72  N.  E.  320.  revg.  (1903),  83  App.  Dlv. 
137.  81  N.  Y.  Supp,  1049. 

Ttirlsdlotlon  of  oommlsstoners  to  determine  whether  claim  was  properly  flled 
cannot  be  given  by  stipulation.  Matter  of  Caffrey  (1900),  62  App.  Div.  2S4,  S6 
N.  Y.  Supp.  470. 

Ftndlags  of  fact  by  a  referee  to  whom  a  proceeding  Instituted  under  this  section 
tor  the  determination  of  damages  caosed  by  the  change  of  grade  in  a  street  ex- 
amined, and  held,  not  to  snpport  his  legal  conclusion  that  the  proceeding  should 
be  dismissed  on  the  ground  that  the  change  of  grade  had  not  been  authorised  by 
the  village.  Said  findings  of  fact  established  the  liability  of  the  village  <or  the 
change  of  grade.    Matter  of  Simlele  (1918),  178  App.  Dlv.  26,  162  N.  Y.  Bupp.  28B. 

Eight  to  damage  for  change  of  grade  is  purely  itatntorr  and  Is  based  upon  the 
moral  obligation  of  the  mnnlcIpaUty  to  pay  the  resulting  damages.  People  ex  rel. 
New  York  t.  Stillings  (1909).  134  App.  Div.  480,  119  N.  Y.  Bupp.  298,  alfd.  (1910). 
200  N.  Y.  526.  93  N,  B.  1128. 

Claim  for  damages. — ^The  word  "effected"  as  need  In  the  sentence,  "a  person 
claiming  damages  from  such  change  ot  grade  must  present  to  the  board  of  trustees 
a  verifled  claim  therefor,  within  sixty  days  after  such  change  of  grade  Is  effected," 
la  used  In  the  sense  of  "completed"  and  the  claim  must  be  flled  within  sixty  days 
after  the  completion  of  tbe  work  contemplated  In  the  whole  ImproTement.  Matter 
of  Phlppe  V.  Village  of  North  Pelham  (1901),  81  App.  DIt.  442,  70  N.  Y.  Supp.  630. 

Claim  by  perion  who  signed  petition. — A  landowner  Is  not  estopped  from  claim- 
ing damages  because  he  Joined  In  a  petition  for  paTlng  tbe  street,  If  at  tbe  time  ot 
hia  signature  tbe  plans  had  not  been  made  and  be  was  told  by  tbe  village  trustees 
that  the  conHtructlon  would  not  cause  any  appreciable  change  In  the  grade  and 
paving  could  have  been  done  without  such  change.  Matter  of  Stitlman  t.  Village 
of  North  Olean  (1911),  142  App.  Div.  300,  126  N.  Y.  Supp.  728. 

Damage  to  estate  by  enttrety;  prooeedli^  by  tenant  by  entirety. — ^Where  a  husband 
and  wife  are  the  owners  of  an  estate  by  the  entirety,  and  such  land  Is  Injured 
by  a  change  in  the  grade  of  a  village  street,  the  husband  can  Institute  and  moln- 
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tain  a  proceeding  for  an  aaaeBament  of  damagea  to  ancb  property  without  Joining 
ilia  wife,  hla  co-tenant,  as  a  party  to  the  proceeding,  but  the  damage  to  which  he 
la  entitled  under  this  section  ahould  be  given  for  the  dlrolnntlon  of  the  raue  of 
hla  estate  bb  a  tenant  bj  the  entirety,  and  not  aa  renta  and  praflta  or  damages 
to  his  use  and  occupation.  In  making  their  report,  after  such  appraisal,  the  com- 
mlaHloncFB  should  state  that.  In  Bxlng  their  award,  they  bare  considered  the  ques- 
tion of  benefits,  but  they  should  not  Itemize  the  award  by  allowing  a  speclflc  sum 
for  damage  to,  and  loss  of,  ahade  trees  as  part  of  the  damages  to  the  fee  of  the 
premises.  Goodrich  t.  Village  of  Otego  (1916),  216  N.  Y.  112,  110  N.  E.  162,  revg. 
<1»15),  170  App.  DlT.  927,  164  N.  Y.  Supp.  1124. 

Application  of  tenant  by  entirety  for  dam^ei;  ootenant  not  neecHary  party;  fail- 
ure of  ootenant  to  present  claim. — A  husband  and  wife,  ownem  of  an  estate  In  en- 
tirety, are  tenants  In  common  of  the  right  of  posseealon  and  use  of  the  premises. 
Hence,  the  husband  may  institute  and  maintain  a  proceeding  under  this  sectloa 
tor  damages  to  the  property  caused  by  the  change  of  grade  without  the  wife  being 
made  a  party  and  is  entitled  to  be  awarded  damages  for  the  value  of  the  use  and 
occupation  of  the  premises  sustained  by  him  as  a  tenant  In  common.  The  wife, 
having  failed  to  present  a  claim  for  damages  as  provided  by  this  section  Is  without 
remedy.    Goodrich  v.  Village  of  Otego  (1914),  ISO  App.  Dlv.  349, 146  N.  Y.  Snpp.  497. 

Conitrootlon  of  Btate  road;  reoovery  by  property  owner  Injnred. — Where  the  con- 
struction of  a  State  road  through  a  village  at  a  higher  grade  neceasltates  the 
widening  of  an  Intersecting  street  by  the  village  Itself,  an  adjoining  property  owner 
whose  access  la  Interfered  with  cannot  recover  damages  of  the  village  under  subdi- 
vision 1  of  thla  section.  This,  because  there  was  no  change  of  grade  made  by  the 
Tillage  itself.  But  such  property  owner  may  recover  damages  of  the  village  under 
subdivision  2  for  It  authorizes  a  recovery  for  an  Injury  caused  by  a  change  of 
grade  not  made  by  the  village  Itself.  It  Is  Immaterial  that,  through  inadvertence, 
the  claimant  brought  his  proceeding  under  subdivision  1  of  said  section.  It  the 
facts  set  forth  show  that  be  is  entitled  to  redress  under  subdivision  2,  if  the 
defendant  village  has  not  been  misled.  McMutlen  v.  Village  of  Marlborough 
(1914),  163  App.  Dlv.  73,  148  N.  Y.  Supp.  504. 

Dimlnntion  of  rental  value  may  be  allowed  as  damages.  Matter  of  Johns  t. 
Village  of  Salamanca  (190S),  129  App.  Dlv.  717,  114  N.  Y.  Supp.  707;  compare. 
Matter ,of  Hoy  v.  Village  of  Salamanca  (1907),  67  Misc.  81,  107  N.  Y.  Supp.  208. 

Benefits  conferred  by  the  paving  of  a  newly  graded  street  are  not  properly  an 
offset  to  the  Injuries  done  by  the  regradlng.  Matter  of  Bradley  (1910),  68  Hlsc 
514,  126  N.  Y.  Supp.  142,  revd.  (1911).  14G  App.  Dlv.  49,  129  N.  Y.  Supp.  450. 

Samagei  for  change  of  grade  need  not  he  paid  before  the  ohange  Is  made,  but  are 
recoverable  under  this  section.  Rogers  v.  Village  of  Attica  (1906),  113  App.  Dlv. 
603,  98  N.  Y.  Supp.  666,  affd.   (1907).  188  N.  Y.  G2fi.  81  N.  B.  1174. 

Liability  to  turnpike  oorporatlon. — The  rl^ts  of  the  turnpike  corporation  in  tbe 
streets  of  a  village  are  not  such  as  to  prevent  the  trustees  from  changing  the  grade 
of  the  street  to  conform  It  to  present  needs  and  uses.  But  where  the  tmstees  in 
making  the  change  proceed  without  notice  or  warning  to  the  turnpike  corporation, 
the  village  is  liable  for  damages  caused  in  tearing  up  and  partly  destroying  the 
turnpike.  FayettevIUe  Turnpike  Co.  v.  Village  of  Fayetteville  (1902),  37  Mlac 
223,  75  N.  Y.  Supp.  180. 

Notice  of  claim  tor  change  of  grade  under  the  ftailroad  Law  must  be  filed  wltli 
the  railroad  commissionerB  as  required  in  E  6B  of  that  act.  Hatter  of  HelMibacker 
v.  Village  of  Salamanca  (1907),  188  N.  Y.  370,  80  N.  B.  1090,  alfg.  (190S),  H« 
App.  DlT.  691,  101  N.  Y.  Supp.  1073. 

Costs  allowed  to  a  landowner  pnmant  to  this  section  are  within  the  discretion 
of  the  court  under  section  3240  of  the  Code  of  Civil  Procedure.  A  landowner  who 
has  been  awarded  damages  on  account  of  a  change  In  the  grade  of  a  atroet  la  ottitM 
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by  virtue  of  aection  3372  ol  the  Code  of  Civil  Procedure  to  recover  coats  ot  the 
proceeding  BUbaequent  to  the  appointment  of  the  commlBalonera  at  the  same  rate 
aa  la  allowed  to  the  defendant,  when  he  Is  the  prevailing  party  in  an  action  In  tbe 
Supreme  Court.  Matter  of  Bradley  (1911),  14E  App.  Div.  49,  129  N.  Y.  8npp.  450. 
The  petitioning  property  owner  la  not  entitled,  aa  a  matter  of  right,  to  costs  In 
proceedings  Inatitnted  under  the  above  section,  except  for  proceedlnga  for  the 
appointment  of  commlaslonera.  The  coeta  incurred  prior  to  that  time  are  In  tbe 
discretion  of  the  court,  ae  In  a  epeclat  proceeding,  to  be  allowed  under  |  3240 
of  the  Code  of  Civil  Procedure.  Matter  of  Bley  v.  Village  of  Hamburg  (1903), 
84  App.  Dlv.  23,  82  N.  Y.  Bupp.  36. 

§  160.  Street!  on  boundary  lines, — Whenever  &  street  ia  on  a  line  be- 
tween two  viliages,  or  between  a  village  and  a  city  or  town,  tbe  highway 
or  street  commiBsioners  of  each  adjoining  munieipalitiee  Bhall,  on  or  before 
tbe  first  day  of  May  in  each  year,  meet  at  a  time  and  place  to  be  de- 
termined by  them,  and  divide  such  street.  The  ofScers  present  at  such 
meeting  shall  allot  a  part  of  the  street  to  each  municipality  in  such  man- 
ner that  the  labor  and  expense  of  keeping  such  street  in  repair  may  be 
equal  as  nearly  as  practicable.  The  officers  making  such  division  shall, 
within  ten  days  thereafter,  file  in  the  office  of  the  clerk  of  each  municipality 
a  certificate  showing  the  part  of  such  street  allotted  to  each. 


§  161.  Ciosawalki  and  •idewaUo. — The  board  of  trustees  may  construct 
and  repair  crosswalks  upon  the  streets  within  the  village.  It  may  also 
construct  and  repair  sidewalks  upon  such  a  street  wholly  at  the  expense 
of  the  village,  or  of  the  owners  or  occupants  of  the  adjoining  land,  or 
partly  at  the  expense  of  each,  and  may  prescribe  the  manner  of  doing 
such  work,  and  the  kind  of  materials  to  be  nsed  therein.  Upon  the  adop- 
tion of  a  proposition  therefor  in  a  village  of  the  third  or  fourth  class,  all 
sidewalks  shall  thereafter  be  constructed  and  repaired  wholly  at  the  ex- 
pense of  the  village.  If  a  sidewalk  is  so  required  to  be  constructed  or 
repaired  wholly  at  tbe  expense  of  the  owners  or  occupants  of  the  adjoining 
lands,  a  notice  specifying  the  place  and  manner,  and  the  time,  not  less 
than  ten  days,  in  case  of  a  new  waUt,  or  not  less  than  twenty-four  hours 
in  case  of  repairs,  within  which  the  sidewalk  is  required  to  be  constructed 
or  repaired,  shall  be  served  upon  such  owners  or  occupants.  If  an  owner 
or  occupant  shall  not  construct  or  repair  the  sidewalk  as  required  by  the 
notice,  the  board  of  trustees  may  cause  the  same  to  be  so  constructed  or 
repaired,  and  assess  the  expense  thereof  upon  the  adjoining  land.  If  a 
sidewalk  is  to  be  constructed  or  repaired  at  the  joint  expense  of  the  village 
and  the  owner  or  occupant,  the  board  of  truatees  may  cause  the  same  to 
be  constructed  or  repaired,  and  assess  upon  the  adjoining  land  the  pro- 
portion of  the  expense  chargeable  against  the  same;  or  it  may  direct  the 
owner  or  occupant  to  contribute  labor  or  materials  therefor.  If  the  lands 
of  a  turnpike  company  are  used  as  a  street  in  a  village  and  the  company 
collect  tolls  on  its  road,  then  the  expense  of  constructing  or  repairing  a 
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sidewalk  on  so  much  of  the  street  as  is  owned  or  coatrolled  by  the  tnmpike 
compaii;,  shall  be  chargeable  against  and  assessed  on  the  turnpike  com- 
pany, and  the  owners  of  the  adjoining  land  shall  not  be  chargeable  there- 
with. 

SoDTM.— Former  Village  L.  (L.  1897,  ch.  414)  |  161,  aa  amended  ttj  L.  1899,  ch. 
326,  and  L,.  190S,  cb.  98;  orlglnallr  rerlsed  from  L.  1870,  cb.  2S1,  Ut  3,  |  4,  as 
amended  b7  L.  1895,  ch.  1ST. 

Sefereneei. — ABBflUBments,  i  168,  port.  Lien  ot.  I  113,  anta.  Liability  for  de- 
fects, I  141,  notes. 

Aiieiimeati  made  wltbont  oompUuioe  trith  statute  are  void.  FVtlmsbee  v.  City  of 
Amsterdam  (1894),  1*2  N.  Y.  118,  38  N.  B.-  821. 

Ordinanoe  Imposing  dnty  of  repair  apon  adjoining  owners  will  not  rellere  the 
corporaUon  of  liability.    Wallace  t.  Mayor,  etc,  of  New  York  (1S69),  2  HUt.  440. 

ConttruotlDu  of  aldewalki  by  adlolnlns  owneri. — Wbere  the  board  of  tmetees 
of  a  Tillage  olalmlns  to  act  under  the  above  section  adopts  a  resolution  directing 
a  property  owner  to  construct  a  flagstone  walk  In  front  of  his  pretnleea,  and  at  the 
same  meeting  adopts  a  resolution  proTldlng  that  the  sidewalks  In  tbe  Tillage  sboald 
"be  laid  by  the  abutting  property  owners  at  tbe  cost  of  sucb  property  owners  aa 
heretofore,"  tbe  former  resolution  constitutes  tba  consent  required  by  (  162  of  the 
Village  Law,  and  entitles  the  property  owner  to  recorer  from  the  Tillage  one-halt 
ot  the  cost  ot  constructing  the  sidewalk.  Sanford  t.  Village  of  Warwick  (1906), 
181  N.  Y.  20,  73  N.  B.  490,  revg.  (1S03),  S3  App.  DIt.  120,  82  N.  T.  Snpp.  466. 

§  162.  Credit  for  flag^gf  lidewallu. — ^Whenever  tbe  owner  or  occupant 
of  lands  adjoining  a  street  shall,  with  the  consent  of  the  board  of  trustees 
that  the  village  will  bear  a  portion  of  the  expense  of  construction  thereof, 
evidenced  by  a  vote  of  such  board,  construct  along  such  street  a  sidewalk 
of  stone,  cement,  brick  or  other  similar  material  to  be  approved  by  tbe 
board,  of  tbe  width  of  four  feet  or  more,  and  of  tbe  value  of  at  least  fifty- 
five  cents  per  square  yard,  surface  measure,  the  board  of  trustees  shall 
credit  such  owner  or  occupant  on  account  of  his  assessment  for  street  ttixes 
against  the  particular  property  along  which  tbe  walk  is  constructed  iu  such 
village  a  sum  to  be  fixed  by  the  board  of  trustees,  not  exceeding  three- 
fourths  of  the  actual  and  necessary  expense  of  constructing  sucb  side- 
walk ;  or,  instead  of  such  credit,  may  pay  to  such  owner  or  occupant  from 
tbe  street  fund  of  the  current  year  a  sum  to  be  fixed  by  the  board  of  trus- 
tees not  exceeding  one-half  of  the  cost  of  such  sidewalk.  If  credit  is  al- 
lowed, sucb  owner  or  occupant  shall  be  credited  therewith  upon  the  taxes 
which  shall  be  assessed  and  levied  against  him  for  street  purposes  upon  the 
particular  property  along  which  said  walk  is  constructed  until  the  credit 
is  exhausted,  and  in  event  of  a  sale  or  change  of  ownership  of  any  prop- 
erty against  which  a  credit  is  in  operation  for  the  purpose  mentioned,  said 
credit  is  to  accompany  or  follow  title  to  property  until  the  credit  is  ex- 
hausted. Before  the  board  o£  trustees  shall  so  consent  to  bear  a  portion 
of  the  expense  of  construction  of  any  such  sidewalk,  it  shall  fix  the  pro- 
portionate amount  that  shall  be  credited  or  paid  by  the  village  for  all 
walks  of  the  same  kind  which  may  thereafter,  with  such  consent,  be  con- 
structed therein ;  and  such  proportionate  amounts,  or  either  of  them,  may 
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be  changed  from  time  to  time  thereaftw  by  the  board  of  truHtees,  but  at  no 
time  wittiin  one  year  from  the  date  of  the  last  fixing  or  changing  thereof. 
{Amended  by  L.  1911,  ch,  515.) 

Sonne.— Ponuer  VlUage  L.  (L.  ISS?,  ch.  414)  |  1S2,  as  amended  by  L.  1904,  ch. 
122;  originally  rerlaed  from  L.  1870,  ch.  291,  tit.  3,  |  S2,  aa  amended  by  L.  1896, 
cb.  4ES. 

Content  bj  traiteei  to  mnitmotlon  of  ildewalk. — A  direction  by  the  board  ot 
truetees  of  a  Tillage  to  the  ovner  of  premlaea  abutting  on  a  certain  street,  to  con- 
struct a  flag  sidewalk,  le  a  consent  to  his  so  doing,  within  the  meaning  of  this 
section,  and  he  is  entitled  to  reimbursement  as  provided  therein,  notwithstanding 
the  fact  that  under  the  authority  of  |  161  the  hoard  had  prerionslr  reaolred  that 
the  sidewalks  of  the  Tillage  be  constructed  by  the  abutting  owners  at  their  own 
expense.  Section  161  applies  to  sidewalks  generally,  while  |  162  applies  to  those 
constructed  of  the  material  specified  therein,  the  consent  being  required  to  keep 
their  cost  within  the  control  of  the  boaxd  of  trustees.  Sanford  v.  Village  of  War- 
wick (1»0S),  181  N.  Y.  ISO,  73  N.  B.  490,  revg.  (1903),  83  App.  DIt.  120,  82  N.  Y. 
Snpp.  466. 

§  163.  Snow  and  ice  on  aidewalki, — The  board  of  trustees  may  require 
the  owners  or  occupants  of  land  fronting  on  sidewalks  to  keep  them  clear 
of  snow  and  ice,  and  upon  default,  may  cause  such  sidewalks  to  be  cleared, 
and  assess  the  expense  thereof  upon  such  adjoining  land,  or  may  cause 
the  sidewalks  on  any  street  or  portion  thereof  to  be  kept  clear  of  snow  and 
ice,  and  assess  the  expense  upon  the  adjoining  land. 

Sonroe.— Former  Village  L.  (L,  1897,  ch.  414)  f  163;  originally  reTlsed  from  L. 
1870,  ch.  291,  tit.  a,  {  3,  subd.  IS,  Id  part,  as  amended  by  L,  189G,  eh.  743. 

Keferenoes. — AaaeaBmeuts.  f  168,  post.  Lien  ot,  i  113.  Ordinances  for  cleartng, 
I  90,  subd.  11.    Uablllty  tor  defecto  arising  from,  f  141,  notes. 

§  164.  Cleanii^  Btreeti. — The  board  of  trustees  may  cause  the  streets  of 
the  village  or  any  part  thereof  to  be  cleared  of  rubbish  or  other  accumula- 
tions thereon,  injurious  to  the  use  or  appearance  thereof,  and  to  cause 
all  grass  and  weeds  growing  therein  to  be  cut  and  removed  once  in  each 
month  from  May  to  October,  inclusive,  wholly  at  the  expense  of  the  vil- 
lage or  may  assess  the  expense  thereof,  in  whole  or  in  part,  upon  the  own- 
ers or  occupants  of  the  adjoining  land.  It  shall  be  the  duty  of  the  board 
of  trustees  upon  the  receipt  of  a  petition  signed  by  the  majority  of  the 
taxpayers  on  any  street  or  streets,  to  cause  such  street  or  streets  to  be 
cleared  of  rubbish  or  other  accumulations  thereon  injurious  to  the  use 
or  appearance  thereof  and  assess  the  expense  in  whole  or  in  part  as  afore- 
said.    [Amended  by  L.  1915,  cK.  458.) 

SeuTM. — Former  Village  K  (L.  1897,  ch.  414)  |  164;  originally  rsTlsed  from  L. 
1870,  ch.  291,  tit.  3,  |  3,  subd.  IS,  in  part,  as  amended  by  L.  1895,  ch.  743,  subd.  2G, 
In  part,  as  amended  by  L.  1893,  ch.  212. 

Xeferencei. — AsBesaments,  I  188.    Lien  of,  f  113. 

g  16S.     Sprinkling  atreeta. — The  board  of  trustees  may  cause  the  streets 

of  the  village  or  any  part  thereof  to  he  sprinkled  with  water,  oil  or  other 

dust-laying  substance  wholly  at  the  expense  of  the  village  or  may  assess 

the  expense  thereof,  in  whole  or  in  part,  upon  the  owners  or  occupants 
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of  the  adjoining  land,  and  in  villages,  except  in  Franklin  county,  having 
a  sufficient  water  supply,  it  shaU  be  the  duty  of  the  board  of  trustees,  npon 
the  petition  signed  by  a  majority  of  the  taxpayers  of  any  street  or  streets, 
to  cause  such  street  or  streets  to  be  sprinkled  with  water,  oil  or  other  dust- 
laying  substance  and  assess  the  expense  thereof  in  whole  or  in  part  as 
aforesaid.     {Amended  by  L.  1912,  eft.  125.) 

Bonree.— Former  Village  L.  (L.  1897,  cb.  414)  |  165.  as  amended  by  L.  1904,  ch. 
497;  oiiglnall;  revised  from  L.  1S70,  ch.  £91.  tit.  3,  t  3,  aubd.  25,  In  part,  aa 
amended  by  L.  1893,  ch.  212. 

Eeferenoei. — ABsesamente,  |  168.    Lien  of,  j  113. 

§  166.  Pavements  and  lidewalka. — The  board  of  trustees  may  cause  a 
street  in  the  village,  or  part  thereof,  to  be  graded  or  the  sidewalk  to  be 
constructed  of  stone,  cement,  brick  or  similar  substance  or  Sa^ed  or 
curbed  or  the  street  paved,  or  any  one  or  more  of  snch  acts  performed 
wholly  at  the  expense  of  the  village,  or  of  the  owners  of  ibe  adjoining  land, 
or  partly  at  the  expense  of  each ;  but  such  street  shall  not  be  so  graded, 
flagged  or  constructed  as  above  provided  or  curbed  or  paved  wholly  at 
the  expense  of  the  owners  of  the  adjoining  land,  unless  a  petition  therefor 
be  presented  to  the  board  of  trustees  signed  by  the  owners  of  at  least 
two-thirds  of  the  frontage  on  the  street,  or  portion  thereof,  proposed  to  be 
so  improved,  if  the  improvement  is  to  consist  of  grading  or  curbing  or 
paving,  and  by  the  owners  of  more  than  one-half  of  the  frontage  on  the 
street  or  on  the  side  thereof  proposed  to  be  improved  if  the  improvement 
consists  of  flagging  or  otherwise  constructing  a  sidewalk  as  above  pro- 
vided, and  a  hearing  given  thereon  to  all  persons  interested,  on  a  notice  of 
at  least  ten  days.  If  such  improvement  is  so  required  to  be  constructed 
or  repaired  wholly  at  the  expense  of  the  owners  of  the  adjoining  lands, 
a  notice  specifying  the  place  and  manner,  and  the  time,  not  less  than 
thirty  days,  within  which  the  said  improvement  ia  required  to  be  con- 
structed or  repaired,  shall  be  served  upon  the  owners.  If  an  owner  shall 
not  construct  or  repair  the  street  as  required  by  the  notice,  the  board  of 
trustees  may  cause  the  same  to  be  so  constructed  or  repaired,  and  assess 
the  expense  thereof  upon  the  adjoining  land.  If  a  street  is  to  be  so  im- 
proved, constructed  or  repaired  at  the  joint  expense  of  the  viUage  and  the 
owner  of  the  adjoining  land,  the  board  of  trustees  may  cause  the  same 
to  be  constructed  or  repaired,  and  assess  upon  the  adjoining  land  the 
proportion  of  the  expense  chargeable  against  the  same;  or  it  may  direct 
the  owner  to  contribute  labor  or  materials  therefor.  The  total  amount 
expended  for  street  paving  in  any  fiscal  year  from  the  moneys  raised  during 
such  year,  for  street  purposes,  otherwisa,  than  in  pursuance  of  a  village 
election,  shall  not  be  more  than  one-half  thereof.  No  land  owner  shall  be 
required  to  grade,  flag,  construct  sidewalk,  curb  or  pave  or  bear  the  ex- 
pense of  so  doing  any  portion  of  the  street  not  in  front  of  such  land,  nor 
beyond  the  center  of  the  street.  AH  grading  done  or  flagging  or  side- 
walk laid  or  curb  set  or  pavements  laid  by  the  owners  of  adjoining  land 
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shall  be  laid  under  the  supermion  and  in  accordance  with  the  directions 
of  the  board  of  trostees.  The  ezpoise  of  constructing  a  pavement  or  of 
grading  done  or  flagging  or  sidewalk  laid  or  curb  set  or  any  part  thereof 
may  be  ruaed  in  an  entire  amotmt  or  in  smaller  amounts  from  time  to 
time,  as  the  board  of  trustees  may  determine.  If  any  portion  of  such 
expense  is  to  be  borne  by  the  village,  bonds  or  certificates  of  indebtedness 
may  be  issued.  If  such  expense  or  any  part  Uiereof  is  to  be  assessed  upon 
adjoining  land,  the  board  of  trustees  may  apportion  it  upon  the  lands  and 
assess  the  same  as  a  whole  or  by  instaUmenta.  Notice  of  an  assessment 
based  upon  such  apportionment  shall  be  given  to  the  land  owners,  who 
m^  pay  the  amounts  assessed  within  ten  da^  after  such  notice.  At  the 
expiration  of  that  time  bonds  or  certificates  of  indebtedness  may  be  issued 
for  the  a^regate  amount  of  such  asaesBment  then  remaining  unpaid. 
Taxes  for  the  amount  of  sucb  bonds  or  certificates  issued  on  account  of  de- 
fault in  the  payment  of  the  amount  apportioned  upon  the  adjoining  land 
shall  be  levied  and  collected  in  the  manner  prescribed  by  this  chapter  in 
case  of  unpaid  assessments  for  the  construction  of  sewers.  (Amended  by 
L.  1909,  ch.  430.) 

Bonne. — ^Former  Vlllase  L.  (L.  1897.  ch.  <14)  |  166,  as  amended  hy  I>.  18BS,  ch. 
386;  U  190S,  cb.  97;  L.  1907,  ch.  44,  and  h.  1908,  ch.  461;  originally  revised  from 
L.  1870,  ch.  291,  tit.  3,  |  3,  anbd.  26.  in  part,  as  amended  by  L.  18S3,  ch.  212. 
Latter  part  of  section  added  by  L.  1S98,  cb.  366. 

Befeienoei. — Service  of  notfca.  i  311.    Aeeessments,  {  168.    Lien  of,  |  113. 

The  Intent  of  the  lerlilatore  was  to  limit  the  liability  of  the  owner  to  that  wbleh 
was  In  front  and  did  not  Include  the  paving  ot  the  Intersecting  streets.  (XLeary 
T.  Ctty  of  Glens  Falls  (1910),  200  N.  Y.  218,  222.  93  N.  B.  613,  aftg.  (1908),  128  App. 
DIV.  683.  112  N.  T.  Sapp.  932. 

Cement  sidewalk  not  within  amendment  of  L.  1906.  ch.  97.  as  to  flagging.  AUter 
V.  Vlltag«  of  St  Johasvllle   (1909),  130  App.  Dlv.  297,  114  N.  Y.  Supp.  366. 

§  167.  Trimming  trees. — The  board  of  trustees  may  require  the  owners 
of  land  to  trim  the  trees  in  front  thereof,  and  upon  default,  may  cause 
sach  trees  to  be  trimmed,  and  assess  the  expense  thereof  upon  the  adjoining 
land. 

Bonne. — Former  Village  h.  (L.  1S97,  ch.  414)  |  167.  Section  was  new  In  former 
Village  Law. 

Beferenoe. — Aseesements,  |  168.  Lien  of.  i  113.  Actions  tor  injnrlee  to  trees. 
Code  Civ.  Pro.  H  1667,  166S. 

§  167-a.  Appropriations  for  (hade  treei. — In  any  incorporated  village 
having  no  board  of  public  works  the  board  of  trustees  of  such  village  may, 
by  resolution,  appropriate  from  the  general  or  street  funds,  in  any  one 
year,  a  sum  not  to  exceed  two  hundred  dollars  to  be  known  as  the  "shade 
tree  fund."  Such  fund  shall  be  expended  for  the  setting  out  or  preserva- 
tion of  shade  trees  along  the  public  streets  of  sucb  village  in  such  manner 
as  the  board  of  trustees  may  direct.     (Added  by  L.  1915,  ch.  438.) 

g  168.  Local  asaesBmenta  under  this  article. — Whenever  expenditures 
are  made  by  the  board  of  trustees  for  constmctii^  or  repairing  sidewalks 
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or  pavements,  trimming  trees,  sprinkling  streets  or  keeping  the  sidewalks 
or  streeta  cleared  of  weeds,  ice,  snow  or  other  accumulations  thereon,  which 
under  this  article  are  assessable  upon  the  land  affected  or  improved  thereby, 
the  board  shall  serve  a  notice  of  at  least  ten  days  npon  the  owner  or 
occupant  of  such  property,  stating  that  such  expenditure  has  been  made, 
its  purpose  and  amount,  and  that  at  a  specified  time  and  place  it  will 
meet  to  make  an  assessment  of  the  expenditure  upon  such  land.  The 
board  shall  meet  at  the  time  and  place  specified.  It  shall  hear  and  de- 
termine all  objections  that  may  be  made  to  such  assessment,  including  the 
amount  thereof,  and  shall  assess  upon  the  land  the  amount  which  it  may 
deem  just  and  reasonable,  not  exceeding,  in  case  of  default,  the  amount 
stated  in  the  notice. 

If  the  amount  so  assessed  be  not  paid  within  twenty  days  after  such 
assessment,  an  action  to  recover  the  amount  may  be  maintained  by  the 
village  against  the  owner  or  occupant  liable  therefor,  or  a  special  warrant 
may  be  issued  by  the  board  of  trustees  for  the  collection  of  such  assess- 
ment, or  the  amount  thereof  may  be  included  in  the  next  annual  tax 
levy. 

Source. — Former  Village  L.  (L.  1897.  ch.  414)  i  16S.  Section  was  new  In  former 
Village  Law.  The  act  of  1S70  made  no  provlaloa  for  a  hearing  on  local  aaaeas- 
ments. 

Statute  most  Tte  strlotir  panned  and  any  anbatantlal  departure  therefrom  will 
vitiate  the  enUre  proceeding?!.  Merritt  v.  Village  of  Port  Chester  (1877),  71  N.  Y. 
309,  revg.  (1878),  8  Hun  40;  MiUer  v.  City  of  Amsterdam  (18fl6),  149  N.  Y.  288,  572 
43  N.  B.  632,  atTg.  (1894),  78  Hun  609,  28  N.  Y.  Supp.  1021.  A  substantial  and  not 
a  literal  compliance  is  required.  Bell  v.  City  of  Yonkers  (1894),  78  Hun  197,  28 
N.  Y.  Supp.  947,  atrd.  (1896),  149  N.  Y.  581,  43  N.  E.  985. 

HotioB  of  hearing  is  indispensable  whether  statute  provides  for  it  or  not.  People 
ex  rel.  Spencer  t.  Village  of  New  Hocbelle  (1894),  83  Hun  1S6,  31  N.  Y.  Supp.  592. 

Asseument  liai  no  place  in  annual  auesiment-toll. — ^Allter  v.  Village  of  SL  Johns- 
vllle  (1909),  130  App.  Dlv.  297,  114  N.  Y.  Supp.  355. 

AaH*Rtnenti  are  laid  in  the  ezereiie  of  the  taxing  power  and  not  that  of  eminent 
domain.  Dyker  v.  Meadow  Land,  etc.  Co.  (1896),  3  App.  Dlv.  164,  38  N.  Y.  Snpp. 
222,  alld.  (1899),  159  N.  Y.  6,  53  N.  E.  690. 

AMeisment  for  street  paving  cannot  be  collaterally  attacked  where  the  trunteea 
of  the  village  proceed  regularly  and  have  jurladtction  of  the  person  and  the  subject 
matter  assessed.  City  of  Olens  Falls  v.  H'Mullen  (1909),  G2  Miac.  134,  116  N.  Y. 
Supp.  49. 

An  aueument  for  local  improvement  is  not  a  tax  within  the  provisions  of  a  charter 
authorlzlag  a  municipal  corporation  to  sell  lands  "for  taxes  of  any  description."  In 
Matter  of  Mayor,  etc.,  of  New  York  (1814),  11  Johns.  77;  Bleecker  v.  Ballou  (1829). 
3  Wend.  263;  Sharp  v.  Spelr  (1843),  4  Hill  76;  Sharp  v.  Johnson  (1843),  4  Hill  92. 

Where  assessment  is  paid  without  knowledge  of  the  facte  which  avoid  the  pro- 
coedlngs,  it  may  be  recovered.  Boas  r.  Mayor,  etc.,  of  New  York  (1S96),  85  Hun 
311,  32  N.  Y.  Supp.  967. 

Where  aiseunicnt  is  void  in  Its  Inception  tt  may  be  set  aside  although  objection 
was  made  at  the  hearing  upon  which  It  was  confirmed.  Miller  v.  City  of  Amaterdam 
(1896),  149  N.  Y.  288,  592,  43  N,  B.  632,  affg.  (1894),  78  Hun  609,  28  N.  Y.  Supp.  1021. 

Where  lubstantial  portion  void  the  entire  aesessment  may  be  so  treated.  Hooker  v. 
City  of  Rochester  (1893),  30  N.  Y.  Supp.  297. 
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SnbBtantlal  error  mast  be  shown  to  warrant  Betting  BssesBmeat  aside.  Bell 
V.  City  at  Yonkera  (18S4),  78  Hun  196,  22  N.  Y.  Supp.  947,  affd.  (1896),  149  N.  Y.  B81, 
,  43  N.  G.  985. 

Omlulon  of  property  within  the  dlttrlot  Is  good  ground  for  Betting  the  assessment 
aside.  Bell  v.  City  of  Yonkere  (1894),  73  Han  196,  28  N.  Y.  Supp.  947,  affd.  (1896), 
149  N.  Y.  581,  43  N.  E.  985. 

JiidB'ment  Hgalnrt  oemetery  asKolatlon  may  be  recovered  enforceable  out  of 
personal  property  or  out  of  land  "not  actually  used  for  cemetery  purpoBes,"  which 
would  be  a  iten  upon  the  land  It  at  any  time  they  so  ceased  to  be  used.  Qcuverneur 
Village  T.  (Jouvemeur,  etc..  Ass'n.  (1909),  136  App.  Dlv.  37,  120  N.  Y.  Supp.  221. 

§  169.  Acqnirition  of  lands  for  parks,  squares,  athletio  fields  and  play- 
grounds.— The  board  of  trustees  may,  on  behalf  of  the  village,  accept  by 
grant  or  devise  a  eift  of  land  for  a  public  park,  square,  athletic  field  or 
playground,  within  the  village,  or  wholly  within  three  miles  of  the 
boundaries  thereof,  or  may  submit  to  a  village  election  a  proposition  to 
purchase  land  so  located  for  such  purpose  at  an  expense,  specified  in 
the  proposition,  specifying  the  maximum  amount  to  be  paid  therefor  and 
the  mode  of  raising  such  amount.  If  the  proposition  he  adopted,  the 
board  may  purchase  such  land  accordingly,  or,  if  unable  to  agree  with 
the  owners  for  the  purchase  thereof,  may  acquire  title  thereto  by  condem- 
nation; but  if  the  commissioners  appointed  in  the  condemnation  proceed- 
ings shall  fix  the  value  of  the  land  at  a  lai^r  amount  than  authorized 
to  be  paid  therefor  by  euch  election,  the  condemnation  proceedings  shall 
be  abandoned  and  the  costs  of  the  defendants  shall  be  paid  by  the  village 
unless  payment  of  such  larger  amount  shall  be  authorized  at  a  village  elec- 
tion. The  board  of  trustees  may  lease  in  the  name  of  the  village  lands 
within  the  village  for  a  public  park,  athletic  field  or  playground  and  may 
equip  the  same  with  suitable  buildings,  structures  and  apparatus  and  may 
thereafter  maintain  and  improve  the  same  at  the  expense  of  the  village, 
but  such  lease  shall  not  be  made  for  a  longer  period  than  five  years  nor 
at  an  expense  for  each  fiscal  year  exceeding  one  mill  on  every  dollar  of 
taxable  property  of  the  village  as  appears  on  the  last  preceding  village 
assessment-roll  unless  authorized  at  a  village  election.  The  amount  of 
such  rent  shall  be  paid  in  annual  instalments  commencing  with  the  date  of 
the  lease.  Upon  the  acquisition  of  land  for  the  purposes  of  this  section, 
either  by  gift,  purchase  or  lease,  the  board  may  establish  and  maintain 
the  same  for  its  intended  purposes  and  shall  have  the  power  to  perform 
all  the  duties  of  a  separate  hoard  of  park  commissioners  as  provided  for 
in  this  chapter.     {Amended  by  L.  1909,  eh.  469,  and  L.  1916,  eh.  42.) 

Bovrce. — Former  Village  L.  (U  1897,  ch.  414)  f  169;  originally  revised  from  L. 
I8SS,  ch.  526. 

There  It  no  govemmental  dnty  to  provide  parks,  pleasure  grounds,  etc.  (Hrtland 
r.  New  York.  etc..  Soc.  (1909),  135  App.  Dlv.  163,  120  N.  Y.  Supp.  24. 

§  leg-a.  Acquisition  of  real  property  by  gift,  for  mnnioipal  purposes. — 
The  board  of  trustees  on  behalf  of  the  village  may  accept  a  gift  by  bequest. 
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^ant  or  devise  of  a,  site  or  building,  or  both,  for  municipal  purposes. 
{Added  by  L.  1915.  ch.  392.) 

§  170.  Lipbting  and  care  of  itreeti  and  roadi  in  certain  anbdlTisioni. — 
WhencTer  prior  to  the  incorporatioD  of  any  -village  now  or  hereafter  in- 
corporated,  any  portion  of  the  territory  auhsequently  included  within  the 
limits  of  SQch  village  has  been  subdivided  on  a  map  or  plan  thereof  into 
building  lots  and  designated  as  a  park  or  by  any  other  name,  such  portion 
of  said  territory  being  hereinafter  designated  as  a  "subdivision,"  and  in 
such  subdivision  streets  or  roads  are  laid  out  not  less  than  fourteen  feet 
in  width,  which  the  board  of  trustees  of  said  village  is  unable  to  accept 
by  dedication  because  such  streets  are  too  narrow,  or  for  any  other  reason, 
or  where  in  any  such  ease  said  board  of  trustees  is  willing  to  light  and 
care  for  such  streets  and  roads  without  the  same  being  dedicated,  and  more 
than  fifty  dwelling  houses  shall  have  been  constructed  in  said  subdivision, 
the  board  of  trustees  of  said  village  may  provide  for  the  lighting  and  care 
of  such  streets  and  roads,  or  any  part  thereof,  in  like  manner  as  the 
other  streets  and  roads  of  said  village,  provided  that  the  amount  expended 
annually  for  such  purposes  shall  not  exceed  ono-fourth  of  one  per  centum 
of  the  assessed  value  of  the  real  property  in  said  subdivision. 

■onrw.— Former  Village  L.  (L.  18S7.  ch.  414)  f  170,  as  added  by  I*  1907,  ch.  »3. 

CDiiitltntioiialltT-— This  secUon  1b  un constitutional,  being  In  vlolaUon  of  article  8, 
section  10  of  the  CoDBtttution  In  that  It  authorizes  a  village  to  give  money  or 
property  In  aid  of  Individuals.  Smitb  v.  Smythe  (1910),  197  N.  Y.  457,  90  N.  B.  1121. 
35  L.  H.  A.  (N.  S.)  524,  revg.  (1B09),  132  App.  Div.  71,  llfi  N.  Y.  8upp.  1071. 

§  171.  Dedication  of  land  for  parkway. — An  owner  of  land  iu  a  village 
of  the  fourth  class  containing  a  territory  of  less  than  one  square  mile 
who  has  laid  out  a  street  or  streets  thereon  may  dedicate  such  street  or 
streets,  or  any  part  thereof,  or  an  easement  therein,  to  the  village  for  a 
parkway  or  parkways,  upon  such  terms,  conditions,  considerations,  re- 
strictions and  reservations  as  he  may  elect  to  impose  upon  such  dedication. 
Upon  an  oiter  in  writing  by  the  owner  to  make  such  dedication,  the  board 
of  trustees  shall  meet  to  consider  the  matter;  and  it  may,  by  resolution, 
determine  to  accept  such  dedication  upon  the  terms,  ctmnderations,  con- 
ditions, restrictions  and  reservations  set  forth  in  such  dedication.  Upon 
the  adoption  of  such  resolution  the  owner  may  execute  and  deliver  to  the 
village  clerk  a  proper  conveyance  of  the  land  within  said  street  or  streets 
to  be  dedicated,  or  of  an  easement  therein,  as  the  ease  may  be,  setting 
forth  the  terms,  considerations,  conditions,  restrictions  and  reservations 
upon  which  said  dedication  is  made.  Thereupon  said  village  shall  hold 
said  lands  only  as  a  parkway  or  parkways  and  may  improve  the  same, 
subject  to  such  terms,  considerations,  conditions,  restrictions  and  reserva- 
tiozis  and  subject  also  to  such  rules  and  regulations  as  the  board  of  trustees 
of  such  village  from  time  to  time  shall  adopt  for  the  care  thereof  and  for 
restricting  or  excluding  from  the  use  thereof  not  inconsistent  with  said 
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terms,  considerations,  conditions,  restrictionB  and  reservatioUB  in  said  dedi- 
cation set  forth.  Provided,  however,  and  only  provided  that  as  to  each 
and  every  resident  in  any  such  village  and  as  to  each  and  every  freeholder, 
owner  of  any  land  therein,  his  heirs,  grantees  and  assigns,  the  right  of 
access  in  and  over  any  such  street,  and  any  and  all  other  easements  therein, 
shall  be  as  full  and  complete  as  if  the  said  land  had  beeoMledicated  as  and 
for  a  pnblio  street. 
Bonree.— L.  1901,  ch.  624,  |  1. 

§  172.  Vill^e  may  acquire  street  for  parkway. — ^Any  such  private  street 
or  streets  or  easement  therein  may  be  acquired  by  any  such  village  for  the 
purpose  of  a  parkway  or  parkways  to  be  held  by  any  such  village  as  pro- 
vided by  section  one  hundred  and  seventy-one  of  this  chapter,  and  subject 
to  the  rules  and  regulations  of  the  board  of  trustees  and  to  the  rights  of 
the  freeholders  and  residents  in  said  village  as  therein  provided.  Such 
street  or  streets  may  be  thus  acquired  for  such  parkway  or  parkways  in 
the  manner  and  as  set  forth  in  sections  one  hundred  and  forty-five  to  one 
hundred  and  fifty-eight  both  inclusive  of  this  chapter  for  laying  out,  widen- 
ing, acquiring  or  discontinuing  a  street  in  a  village.  Whenever  in  any  such 
village  in  a  county  adjoining  a  city  of  the  first  class  private  streets  have 
been  heretofore  dedicated  or  conveyed  as  public  streets,  contiguous  to  or 
continuations  of  parkways  dedicated  in  accordance  with  section  one  hun- 
dred and  seventy-one  of  this  chapter,  and  in  the  opinion  of  the  board  of 
trustees,  the  said  streets  ought  to  be  included  in  and  form  part  of  the  system 
of  parkways  created  by  any  such  parkway  dedication,  the  board  of  trustees 
may  upon  a  petition  signed  by  a  majority  in  value,  according  to  the  last 
preceding  village  assessment-roll,  of  abutting  property  owners  upon  any 
such  street,  by  resolution  of  said  board,  enter  into  a  contract  with  abut- 
ting property  owners,  upon  such  consideration  therefor  as  the  board  of 
trustees  may  determine,  which  shall  be  not  less  than  at  the  rate  of  one 
hundred  dollars  for  each  thousand  lineal  feet  of  street,  by  which  contract 
the  board  of  trustees  may  bind  the  village  to  convey  to  any  abutting  prop- 
erty owner  upon  demand  and  upon  payment  of  the  consideration  therefor 
in  the  proportion  of  the  frontage  owned  by  any  such  abutting  property 
owner,  the  fee  to  the  middle  of  the  street,  subject  to  an  easement  in  the 
village  to  control  and  maintain  the  same  as  parkways,  upon  identically  the 
same  conditions,  restrictions,  and  reservations,  in  every  respect,  imposed 
upon  such  existing  parkways,  by  the  grantor  thereof  in  dedicating  the 
same.  Upon  the  adoption  of  any  such  resolution  by  the  board  of  trustees, 
the  street  or  streets  named  or  described  in  such  resolution  shall  thereupon 
become  parkways,  subject  to  identically  the  said  same  conditions,  restric- 
tions, and  reservations  in  every  respect,  as  those  imposed  upon  such  exist- 
ing parkways,  with  the  same  right«  to  each  abutting  property  owner  to 
enjoy  and  enforce  the  same,  in  every  respect,  as  possessed  by  abutting 
property  owners  upon  such  existing  parkways,  and  in  every  respect  the  same 
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as  if  aucli  streets  had  originally  been  dedicated  or  conveyed,  not  as  streets, 
bat  as  parkways,  subject  to  such  conditiwis,  restrictions,  and  reservations; 
and  thereafter  the  board  of  trustees  apon  demand  of  any  such  abutting 
property  owner  and  upon  the  payment  of  the  consideration  determined 
upon  by  said  board  and  named  in  such  resolution,  in  proportion  to  his 
frontage  upon  said  parkway,  moat  cause  a  eonveyance  to  be  executed  by 
its  president,  granting  and  conveying  to  any  such  abutting  property  owner 
the  fee  to  the  middle  of  the  street  in  front  of  his  property,  subject  to  said 
easements  as  aforesaid  in  the  village  for  parkway  purposes,  and  subject 
to  the  same  rights  of  the  village  in  every  respect,  possessed  by  the  village 
in  such  existing  parkways.  {Amended  hy  L.  1914,  eh.  207.) 
flonroe.— U  1901,  cb.  624,  |  2. 

§  173.  Village  board  may  improTe  dedicated  itreeta. — Upon  the  acquisi- 
tion by  any  such  village  of  any  private  street  or  streets  for  a  parkway  or 
parkways  as  provided  by  either  sections  one  hundred  and  seventy-one  or 
one  hundred  and  seventy-two  of  this  chapter,  the  board  of  trustees  of  any 
such  village  shall  have  authority  to  improve  the  same  as  a  parkway  or 
parkways,  subject  only  to  the  rights  and  easements  hereby  conferred  upon 
any  such  resident  or  freeholder  within  said  village  to  use  the  same  as  streets 
as  fully  as  if  the  same  had  been  dedicated  or  acquired  as  streets,  and  to 
the  terms,  conditions,  restrictions  and  reservations  in  any  such  dedication 
contained,  and  the  board  of  trustees  shall  maintain  and  shall  construct 
and  repair  driveways  through  and  upon  any  such  parkway  or  parkways, 
may  construct  and  repair  crosswalks  upon  any  such  driveways,  may  con- 
struct and  repair  sidewalks  and  sidewalk  lawns  along  and  upon  any  such 
parkways,  may  cause  such  sidewalks  to  be  kept  clear  of  snow  and  ice  and 
sidewalk  lawns  to  be  kept  properly  trimmed,  may  keep  the  land  within 
such  driveways  clear  of  rubbish  or  other  accumulations  thereon,  injurious 
to  the  use  or  appearance  thereof,  and  may  cause  all  grass  or  weeds  grow- 
ing therein  to  be  cut  and  removed  once  in  each  month  from  May  to  October, 
inclusive,  may  cause  such  driveways  or  any  part  thereof  to  be  sprinkled, 
and  may  plant  trees  and  keep  the  trees  within  the  said  lawns  or  any  such 
parkway  or  parkways  trimmed,  and  may  construct,  repair  and  maintain  a 
sewerage  system  and  sewers  through  said  parkways  and  permit  the  same 
to  be  used  by  abutting  property  owners;  and  the  board  of  trustees  may 
cause  the  expense  of  the  proceeding  to  acquire  any  such  street  or  streets 
for  the  purpose  of  such  parkway  or  parkways,  and  the  expense  for  im- 
proving or  repairing  any  such  driveway,  crosswalk  or  sidewalk,  and  the 
expense  of  removing  snow  and  ice  from  any  such  sidewalk,  and  the  expense 
of  keeping  such  sidewalk  lawns  properly  cut  and  trimmed,  and  the  ex- 
pense of  cleaning  and  sprinkling  any  such  driveway  and  planting  and 
trimming  the  trees  in  any  such  parkway,  and  the  expense  of  constructing, 
repairing  and  maintaining  any  such  sewerage  system  and  sewers,  to  be  paid 
wholly  by  the  village,  or  wholly  by  the  owner  of  the  adjoining  land,  or 
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partty  by  each,  and  the  proTiaona  of  section  one  hundred  and  sixty-eight 
of  this  chapter  shall  be  applicable  to  any  such  expendituns  made  by  the 
board  of  troateea  of  any  aach  village  and  aasesaed  upon  the  land  affected  or 
improved  thereby. 
Bonne.— L.  1901,  ch.  624,  |  3.. 

§  174.  FtauehiH  ri^b  n  itneti  not  to  be  ineliided. — In  any  proceed- 
ing authorized  by  section  one  hundred  and  seventy-two  of  this  chapter  to 
acquire  any  such  street  or  streets  for  the  purposes  of  a  parkway  or  park- 
ways in  the  manner  and  as  set  forth  in  sections  one  hundred  and  forty- 
five  to  one  hundred  and  fifty-eight  of  this  chapter,  the  village  may  exclude 
from  the  right  sought  to  be  acquired  any  property  rights  in  any  franchisea 
theretofore  granted  in  any  such  street  or  streets  and  any  property  rights 
in  any  mains  or  pipes  existing  under  the  surface  of  any  such  street  or 
streets,  and  when  so  excluded  the  value  of  said  property  righta  in  any  such 
franchises  and  in  any  such  mains  or  pipes  shall  form  no  part  of  the  dam- 
ages to  be  paid  for  the  rights  or  easements  sought  to  be  acquired  by  the 
village  in  such  proceedings  for  the  purposes  in  the  last  three  sections  set 
forth. 
SovToe.— L.  1901,  cb.  624.  |  4. 

ABTICLB  VII. 

POLICE  I 


Section  180.  JurlBdIctlon  of  vlolatloiu  ol  ordinances. 

ISl.  DIflptMltlon  oF  penalties;  fees  ol  justices. 

182.  Criminal  Jurisdiction  of  village  police  Justice. 

1S3.  Records  of  police  Jnstlce. 

184.  Compensation  of  village  police  Justice. 

186,  Accounts,  reports  and  payments  ol  fees  and  Ones  by  salaried  police 

186.    CtTll  Jurisdiction  of  police  Justice. 
181.    Acting  police  Justice. 
IBS.    Village  policemen. 
188-a.     Police  department. 

189.  Powers  and  duties  of  policemen. 

190.  Fees,  salaries  and  expenses  of  poUcamon. 

§  180.  Jnrisdiotioii  of  violation!  of  ordinance!. — Jurisdiction  to  hear, 
try  and  determine  charges  of  violations  of  village  ordinances  is  hereby 
conferred  upon  magistrates  as  follows : 

1.  A  police  justice,  or,  in  case  of  his  absence  or  inability  to  act,  the 
acting  police  justice  has  exclusive  jurisdiction,  in  the  first  instance. 

2.  In  case  of  the  absence  or  inability  to  act  of  both  the  police  justice 
and  the  acting  police  justice,  or  if  the  office  of  police  justice  does  not  exist 
in  the  village,  a  justice  of  the  peace  of  a  town  including  any  part  of  the 
village  has  jurisdiction  exclusive  of  any  other  justice  of  the  peace. 
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3.  In  cases  not  provided  for  in  the  for^oii^  subdivisions,  any  justice 
of  the  peace  has  jurisdiction. 

Bonree. — Former  Village  L.  <Ij.  1897,  ch.  414)  {  180;  originally  rarlssd  from  L. 
1870,  ch.  291.  tit.  6,  I  3.  In  part,  as  amended  by  L.  1882,  ch.  316;  L.  1876.  ch.  614. 
I  2,  In  part,  as  amended  by  L.  1876,  cb.  308. 

Jaatlee  of  peace  has  no  Juriediction  to  try  criminal  offenee.  If  police  justice  is  in 
Tillage.  People  ex  rel.  Saloom  t.  Whitney  (1898),  24  Misc.  264,  63  N.  T.  Snpp.  670, 
sffd.  (1698),  32  App.  Dlr.  144,  62  N.  Y.  Sapp.  696.    SecUon  Is  conetltaUonaL    Id. 

§  181.  Dispoiition  of  penalties;  fees  of  jnitioei. — Ever?  penalty  im- 
posed by  a  justice  of  the  peace  for  the  violation  of  a  village  ordinance  sludl 
be  paid  to  the  village  treasurer.  In  such  eases  the  fees  of  the  justice 
are  a  village  charge. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  |  181;  originally  revised  from  L. 
1870,  cb.  291,  tit.  6,  i  3,  In  part,  as  amended  by  L.  1882,  ch.  316. 

§  182.  Criminal  jnriidiction  of  village  police  jnstioe. — The  police  jus- 
tice of  a  village  may  hold  a  court  of  special  sessions  therein  and  shall 
have  in  the  lirst  instance  exclusive  jurisdiction  to  hear,  try  and  determine 
charges  of  a  misdemeanor  committed  within  such  village  and  triable  by 
a  court  of  special  sessions,  subject  to  the  right  of  removal,  as  provided 
by  the  code  of  criminal  procedure,  to  a  court  having  authority  to  inquire 
by  the  intervention  of  a  grand  jury  into  offenses  committed  within  the 
county.  Such  police  justice  shall  have  exclusive  jurisdiction  to  take  the 
examination  of  a  person  charged  with  the  commiasion  in  such  village  of 
a  crime  not  triable  by  a  court  of  special  sessions;  and  also  to  hear,  try 
and  determine  charges  against  a  person  of  being  a  vagrant  or  disorderly 
person  within  such  village,  or  of  having  committed  disorderly  conduct 
therein;  and  to  take  such  proceedings  in  either  of  such  cases  as  may 
he  taken  by  a  justice  of  the  peace,  with  all  the  powers  and  subject  to 
all  the  duties  and  liabilities  of  a  justice  of  the  peace  in  respect  thereto. 
Such  police  justice  shall  have  all  the  power  and  authority,  and  be  sub- 
ject to  all  the  duties  and  liabilities,  of  a  justice  of  the  peace  in  issuing 
warrants  for  the  arrest  of  a  person  charged  with  the  commission  of  a 
crime  or  disorderly  conduct,  in  a  county  including  any  portion  of  such 
village,  but  if  the  offeuse  is  charged  to  have  been  committed  outside  of 
the  village,  the  person  arrested  by  such  process  shall  be  taken  before 
another  magistrate  of  the  town  in  which  such  offense  is  charged  to  have 
been  committed,  and  the  papers  upon  which  sneh  process  was  issued 
shall  be  delivered  to  him,  who  shall  proceed  thereon  as  though  such  war- 
rant had  been  issued  by  him  upon  such  papers.  A  person  arrested  upon 
a  criminal  warrant  issued  by  a  justice  of  the  peace  upon  a  charge  of 
committing  a  crime  or  an  offense  of  a  criminal  nature  within  a  village 
shall  be  taken  before  the  police  justice  of  such  village,  and  the  papers 
upon  which  the  process  was  issued  delivered  to  him,  who  shall  proceed 
thereon  as  though  such  warrant  had  been  issued  by  him  upon  snch  pa- 
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pera.  The  term  "proceeding"  as  used  in  this  article  also  includes  & 
special  proceeding  of  a  criminal  nature. 

•oiirM.~PonDer  Village  L.  (L.  1897,  cb.  414)  |  ISS;  originally  revlBod  from  L. 
1S7«.  ch.  291,  Ut.  3,  {  17,  In  part,  as  amended  by  L.  1891,  cb.  160;  L.  1876,  ch.  514, 
I  2,  In  part,  aa  amended  by  L.  1876,  ch.  308. 

Xfiferenoei. — Jurisdiction  of  police  courts.  Code  Crlm.  Pro.  |  74.  HUdemeanors 
triable  by  court  of  special  sessions.  Id.  f  66. 

Jnstioe  of  peace  has  original  Jurisdiction  of  misdemeanors.  It  ofBce  of  police 
JusUce  is  not  esUblisbed.    People  t.  Lorell  (1897),  21  Mlec  G70,  48  N.  Y.  Supp.  879. 

Constitntonallty  of  ipeoial  aoti  relative  to  ttaa  powers  of  a  police  justice.  See 
People  ex  rel.  Holmes  r.  Lane  (1900),  63  App.  Dlv.  631,  66  N.  Y.  Supp.  ID04. 

g  1S3.  Becords  of  police  justice. — The  board  of  tmstees  shall  provide 
the  police  justice  with  suitable  books  in  which  he  shall  feeep  a  record 
of  all  acti<»ia  or  proceedings  for  violati(»ia  of  village  ordinancea  and  of 
criminal  actions  and  proceedings,  had  or  tried  before  him,  or  in  a  court 
of  special  sessions  held  by  him,  which  record  in  each  ease  shall  contain 
the  names  of  the  complainant  and  defendant,  a  statement  of  the  nature 
of  the  offense  chained  and,  under  the  proper  dates,  the,  proceedings 
therein,  the  minutes  of  all  courts  of  special  sesaions  held  by  him,  and  an 
aeenrate  account  of  all  fines,  penalties,  fees,  expenses  and  costs  imposed, 
received  or  ordered  paid  by  him,  in  all  such  actions  and  proceedings. 

Sonrcc. — Former  Village  L.  (L.  1897,  cb.  414)  J  183;  originally  revised  from  L. 
1876,  eb.  614,  f  3,  as  amended  by  L.  1SS3,  cb.  US. 

§  184.  Compensation  of  Tillage  police  jnstice. — If  the  police  justice 
of  a  village  shall  not  be  paid  a  salary,  he  shall  be  entitled  to  receive  for 
his  services  the  same  fees  as  a  justice  of  the  peace  for  like  services,  to 
be  paid  in  like  manner,  except  that  bis  fees  in  proceedings  on  account  of 
violations  of  the  village  ordinances  shall  be  paid  by  the  village. 

The  board  of  trustees  may  determine  that  the  police  justice  shall  be 
paid  a  salary  instead  of  fees,  and  may  fix  the  amount  thereof,  and  such 
salary  shall  not  be  increased  or  diminished  during  his  term  of  office. 
Such  salary  shall  be  paid  in  equal  monthly  installments  by  the  treasurer, 
except  that  a  ratable  proportion  shall  be  deducted  from  his  salary  be- 
cause of  any  failure  to  perform  his  duties.  The  amount  of  such  deduc- 
tion shall  be  determined  by  the  board  of  trustees  and  paid  by  the  treasurer 
to  the  acting  police  justice  or  other  justice  who  shall  have  acted  during 
such  period.  Such  police  justice  and  acting  police  justice  shall  each 
report  to  the  board  of  trustees,  at  the  first  regular  meeting  thereof  in 
each  month,  the  time,  if  any,  during  the  next  preceding  calendar  month 
that  the  police  justice  of  such  village  failed  to  perform  the  duties  of  bis 
office  and  the  time  during  which  the  acting  police  justice  or  other  justice 
performed  such  duties. 

Sanne. — Former  Village  L.  (L.  1897,  cb.  414)  f  184;  originally  revised  from  L. 
1870,  cb.  291,  Ut.  3,  |  19,  In  part,  as  added  by  L.  1871,  cb.  S88,  and  amended  by 
L.  1886,  ch.  616. 

Eeferenoe. — Compensation,  (Tode  Crlm.  Pro.  |  78. 
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{|  1S6,1S6.  Police  department.  L>.  1909,  cb.  61. 

DlMrettoutrj  with  board  of  truteei  to  determine  whether  justice  ataall  be  entitled 
to  a  ealarr  or  fees,  and  Buch  discretion  will  not  be  Interfered  with  by  the  court. 
Goring  T.  President,  etc.,  of  Wapplnser  Falls  (1894).  SS  Hun  130.  31  N.  Y.  Snpp. 
7B8,  affd.  (1896),  144  N.  Y.  GI6,  39  N.  E.  641. 

Power  to  iBoresM  salary  of  poltM  Jaitlce. — As  this  section,  while  empowering  the 
trustees  of  a  village  to  provide  a  salary  tor  the  police  Jastlce  Instead  of  tees, 
also  states  that  "such  salary  shall  not  be  Increased  or  diminished  daring  bis  term  of 
office,"  the  trustees  of  the  Tillage  are  without  power  to  increase  the  salary  of  a 
police  Justice  who  has  been  r»«lected.  from  fSO  a  month  to  (1.000  a  year  by  a  reso- 
lution passed  foar  days  after  his  new  term  of  office  began.  This  is  true  although 
the  Justice  had  as  yet  received  no  salary  for  his  new  term  of  office,  as  his  right 
thereto  accrued  when  the  term  of  ofllce  began.  Andrews  v.  Plerson  (1916),  174 
App.  Dlv.  478.  160  N.  Y.  Supp.  B42. 

g  18fi.  Aocounti,  report!  and  paTmeiiti  of  feei  and  flnM  by  aalaiied 
police  jnatiee. — If  the  police  jiistlce  of  the  village  is  paid  by  salary,  he 
shall  not  receive  for  his  own  benefit  any  fees,  costs  or  expenses  in  any 
action  or  proceeding,  but  shall  demand  and  receive  the  same  fees,  costs  and 
expenses  therein  aa  are  provided  by  law  to  be  paid  to  a  jostice  of  the 
peace  of  a  town,  and  shall  keep  an  account  thereof  and  of  fines  and  pen- 
alties paid  to  him.  All  such  costs,  fees  and  expenses  and  all  penalties 
or  other  money  so  paid  to  him  in  a  proceeding  for  or  on  account  of  a 
violation  of  an  ordinance  of  the  village  during  any  calendar  month  shall 
be  paid  to  the  village  treasurer  before  the  first  regular  meeting  of  the 
board  of  trustees  in  the  next  succeeding  month.  All  other  fees,  costs, 
expenses,  fines  or  penalties  so  collected  shall  be  paid  over  and  accounted 
for  in  the  same  manner  as  moneys  collected  by  a  justice  of  the  peace  in 
like  cases.  He  shall,  prior  to  such  meeting  in  each  month,  file  with  the 
village  clerk  a  complete,  detailed  and  v^ified  statement  of  all  moneys 
payable  to  the  village  treasurer  which  were  received  by  him  during  the 
last  preceding  month,  with  the  written  receipt  of  the  treasurer  therefor 
attached  thereto.  No  order  for  the  salary  of  such  police  justice  shall  be 
drawn  until  such  monthly  statement  and  receipt  are  filed  with  the  clerk. 
He  shall  keep  an  account  of  all  fees  in  criminal  actions  and  proceedings 
which  would  be  payable  to  him  if  he  were  not  paid  a  salary,  and  which 
are  a  town  or  county  charge,  and  shall  present  claims  for  such  fees 
against  the  town  or  county  to  which  chargeable.  All  orders  or  warrants 
for  such  claims  shall  be  made  payable  to  the  treasurer  of  the  village, 
who  shall  collect  the  amount  thereof. 

Bonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  185;  originally  revised  from  Ik 
1870,  cb.  291,  tit.  3,  I  19.  in  part,  aa  added  by  L.  1871,  ch.  688,  and  amended  by 
K  1886,  ch.  616:  Ut.  G.  1  3.  in  part,  as  amended  by  L.  1882,  cb.  316;  L.  1876.  ch. 
614,  i  2,  in  part,  as  amended  by  L.  ISTG.  ch.  308. 

Payment  by  town  of  fees  which  are  town  charge,  where  police  Justice  receives 
a  salary.  People  ex  rel.  Ylllage  of  Brockport  v.  Sutphtn  (1900),  E3  App.  Dlv.  613,  66 
N.  Y.  Supp.  49,  modf.  (1901),  166  N.  Y.  163,  69  N.  B.  770. 

g  186.  avU  jurisdiotioii  of  police  juitioe. — ^The  police  justice  shall  have 
the  bame  jurisdiction  as  a  justice  of  the  peace  of  a  town  in  civil  actions. 
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L^  1909,  cb.  64.  Pollcfl  department.  ||  187, 18S.  188-a. 

The  town  clerk  of  each  town  in  which  a  Tillage  or  any  part  thereof  is  situ- 
ated ahall  furnish  to  such  police  justice  juiy  lists  in  the  same  manner  as 
to  the  justices  of  the  peace  of  his  town.     {Amended  by  L.  1911,  ch.  501.) 

SoiiTM.— Former  Village  L.  (I*  1S9T,  ch.  414)  |  1S6;  orlKlnallT  rerlaed  from  L. 
1870,  ch.  291.  Ut.  E.  I  3,  la  part,  as  amended  by  L.  1882,  ch.  316;  L.  1881,  ch. 
61E,  f  3,  as  amended  by  L.  1881,  cb.  690. 

Tbe  juriidlctloB  of  ■  rilla^  police  jTiitloe  In  civil  caeee  is  concurrent  with  tbe 
Jnstlcee  ot  the  peace  wltMn  the  limlte  of  the  village.  Rept.  of  Attr.  Oenl.  (1912) 
108. 

The  amendment  of  1911,  providing:  that  a  police  Justice  in  a  village  shall  bave  tbe 
same  Jurisdiction  ae  a  Justice  of  tbe  peace  of  a  town  In  civil  actions,  does  not 
broaden  the  powers  of  a  police  justice  to  Include  the  solemnisation  of  marriages. 
Rept.  of  Attf.  Genl.  (1912)  29. 

This  section,  as  amended,  confers  on  police  Justices  In  villages  concurrent  Juris- 
diction with  Justices  of  tbe  peace  In  civil  cases.  A  police  Justice  In  receipt  of  a 
salary  is  entitled  to  retain  for  his  own  use  tbe  same  feee  In  civil  cases  wblcb  a 
justice  of  the  peace  Is  entitled  to  reUln.  Opinion  of  State  Comptroller  (1916),  9 
State  Dept.  Rep.  51*. 

A  police  justice  has  jurisdiction  to  bear,  try  and  enter  Judgment,  etc.,  In  tbe 
collection  of  taxes  and  penalties  due  the  village.    Rept.  of  Attj.  Ofittl.  (1908)  527. 

g  187.  Acting:  police  jnrtiee. — The  board  of  trustees  of  a  village  in 
which  the  office  of  police  justice  is  established  shall  designate  a  justice 
of  the  peace  residing  in  the  village,  if  anyy  and  otherwise,  a  justice  of 
the  peace  reBiding  in  the  town  in  which  the  viUage  or  a  part  thereof  is 
situated,  as  acting  police  justice  of  the  village.  During  the  absence  or 
inability  of  the  police  justice  to  perform  the  duties  of  his  office,  the  aetmg 
police  justice  has  all  the  powers  and  is  subject  to  all  the  liabilities  of  a 
police  justice  within  the  village. 

Sonrcc— Former  Village  L.  (L.  1897,  ch.  414)  |  187;  originally  revised  from  L. 
1876,  ch.  G14,  I  2,  In  pari,  as  amended  by  L.  187S,  ch.  308. 

§  188.  Tillage  polioemen. — The  president,  each  trustee  and  the  street 
eommisaioner  are  ex  officio  members  of  the  police  department,  and  have 
all  the  powers  conferred  upon  policemen  by  this  article.  The  board  of 
trustees,  or  if  a  municipal  board  continued  by  section  sixty-six  now  acts 
as  police  commissioners,  such  board  may  appoint  and  fix  the  terms,  not 
extending  beyond  tbe  current  official  year,  of  one  or  more  village  police- 
men, one  of  whom  may  be  designated  as  chief  ot  police. 

Sonrce. — Former  Village  L.  (L.  1897,  cb.  414)  |  188;  originally  revised  from  L. 
ISTO,  ch.  2S1,  Ut.  2,  I  4;  tit.  3,  |  3,  subd.  3,  as  amended  by  L.  1883,  ch.  153;  Ut  6, 
f  4,  as  amended  by  h.  1896,  cb.  457. 

Keterracei. — Extra  force  to  suppress  mobs,  etc.    Code  Crim.  Pro.  f|  101,  106-110. 

§  1884.  Police  department. — The  board  of  trustees  of  a  village  in  a 
county  adjoining  a  city  of  the  first  class,  or  if  the  municipal  board  con- 
tinued by  section  sixty-six  acts  as  police  commissioners,  such  board  may,  ] 
instead  of  appointing  policemen  for  fixed  terms  pursuant  to  section  one 
hundred  and  eighty-eight,  by  resolution,  establish  a  police  department 
in  such  village,  and  appoint  a  chief  of  police  and  such  niuaber  of  police- 
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II  1S9, 190.  Police  depanment.  L.  1909,  eta.  64. 

men  as  may  be  needed,  and  fix  tlieir  compensation.  No  person  shall  be 
eligible  to  membership  in  such  police  force  vbo  shall  not  be  a  citiz^i  of 
the  Uhited  States,  who  shall  have  been  convicted  of  felony  or  who  shall 
be  unable  to  read  or  write  nnderstandingly  the  Ei^^Ush  language.  No 
person  shall  be  appointed  a  member  of  such  police  force  who  is  over  the 
age  of  forty-five  years,  nor  continue  to  act  as  such  after  reaching  the  age 
of  sixty-five  years;  provided,  however,  that  village  policemen  who  are 
over  the  age  of  forty-five  years  and  under  the  age  of  sixty-five  years  at 
the  time  of  the  organization  of  such  police  department  shall  be  digible 
for  appointment  in  such  department.  Except  as  provided  by  this  section 
a  member  of  snch  pblice  force  shall  continue  in  office  unless  suspended  or 
dismissed.  A  member  found  guilty  upon  charges,  after  notice  and  an 
opportunity  to  be  heard  in  his  defense,  of  n^lect  or  dereliction  in  the 
performance  of  official  duty,  or  violation  of  rules  and  r^nil&tions,  or  dis- 
obedience of  orders,  or  absence  without  leave,  or  other  breach  of  discipline, 
or  incompetency  to  perform  official  duty,  or  an  act  or  delinquency  seriously 
affecting  his  general  character  or  fitness  for  ofSee,  may  be  punished  by  the 
board  of  truste'es  or  other  municipal  board  having  jurisdiction,  by  re- 
primand, forfeiture  and  the  withholding  of  salary  or  compensation  for  a 
specified  time  not  exceeding  twenty  days,  suspension  from  duty  for  a 
specified  time  not  exceeding  twenty  days,  and  the  withholding  of  salary 
or  eompeusation  during  such  suspension,  or  by  dismissal  from  the  force. 
The  dismissal  of  a  member  of  the  force,  however,  shall  be  subject  to  review 
by  certiorari.  (Added  by  L.  1915,  ch.  479  and  amended  by  L.  1916,  ch. 
145  and  L.  1917.  ck.  359,  in  effect  May  4.  1917.) 

L.  1918,  eta.  14S,  |  S.— Appointments  taeretofore  made  to  a  police  department  In 
accordance  with  ttae  provtBlons  of  section  one  hundred  and  elgtaty-elght-a  of  the 
vllUge  law,  aa  amended  by  ttals  act,  are  berehy  leKallied  and  confirmed. 

§  189.  Powers  and  datiea  of  policemen. — The  policemen  so  appointed 
shall  have  all  the  powers  and  be  subject  to  the  duties  and  liabilities  of 
constables  of  towns  'va  serving  process  in  any  civil  action  or  proceeding. 
Said  policemen  shall  have  power  to  execute  any  warrant  or  process  issued 
1^  jnstjces  of  the  peace  of  the  county  or  counties  in  which  such  village 
is  situated. 

Bonioe.— Former  Village  L.  {L.  1897,  ch.  414)  |  189.  as  amended  by  L.  tWT, 
ch.  471 1  originally  revised  from  L.  1870,  ch.  291,  tit  B,  |  4,  aa  amended  br  L. 
1896,  ch.  457. 

Keferenoei. — Free  use  of  railroads,  and  telegraph  and  telephone  lines,  Oeneral 
Hnnlclpal  Law.  f|  206.  207. 

Towert  of  vHIage  polloeman. — A  village  policeman  la  merely  a  local  officer  and  has 
no  right  to  make  an  arrest  as  a  peace  olScer  without  a  warrant  outside  of  village 
ItmltB.  He  has  no  right  or  authority  aa  such  oncer  to  carry  a  revolver  outside  of 
the  village  limits  except  when  executing  criminal  process  pursuant  to  this  section. 
Kept,  of  Atty.  Genl.  (1912)  634. 

§  190.  Fees,  talariea  and  ezpensei  of  poUcemen. — The  board  of  trustees 
may  determine  that  each  village  policeman  shall  be  paid  a  salary  instead 
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of  fees  and  may  fix  the  amount  thereof.  A  village  policeman  shall  re- 
ceive the  same  fees  as  constables  of  towns  for  similar  services,  to  be  paid 
in  like  manner,  except  that  his  fees  for  services  in  proceedings  on  account 
of  a  violation  of  a  village  ordinance  shall  be  paid  by  the  vills^.  If  a 
village  policeman  receives  a  salary,  all  fees  collected  or  received  by  him 
belong  to  the  villaffe  and  he  must  account  therefor  and  credit  the  same 
upon  bis  salary,  except  those  fees  received  for  the  execution  of  all  process, 
civil  or  criminal,  outside  of  the  corporate  limits  of  the  said  village.  A 
village  policeman  shall  not  receive  any  present  or  reward  for  his  services 
other  than  his  fees  or  salary,  except  by  the  consent  of  the  board  of  trus- 
tees. Every  village  policeman  who  receives  a  salary  from  the  village 
for  his  services  shall  keep  a  book  in  which  shall  be  entered  all  services 
performed  by  him  which  are  a  town  or  county  char^te,  and  shall  present 
clums  therefor  against  the  town  or  county  to  which  chargeable.  All 
orders  or  warrants  for  such  claims,  except  those  hereinabove  specified, 
shall  be  made  payable  to  the  village  treasurer,  who  shall  collect  the  amotmt 
thereof. 

Sonroe.— Former  Village  L.  (L.  1897.  ch.  414)  (  190.  aa  amended  b7  L.  1907. 
cli.  471;  origlnall?  revised  from  L.  1S70,  ch.  391,  tit.  3,  i  3.  subd.  8,  as  amended 
bj  i:.  1883,  cb,  1&3;  tit.  5,  |  4,  as  amended  by  L.  1896,  cb.  457. 

See  notes  to  g  186.  ante. 


ARTICLE  Vin. 

FIEE  DZ;AB.TK£IfT. 

Section  200.  General  powers  of  tbe  board  of  fire  commissioners. 

201.  Ordinances. 

202.  Organisation  of  companies. 

203.  Incorporation  of  Are  department. 

204.  Election  ol  company  olflcers  and  delegates. 

205.  Chief  engineer  and  assistant  engineers. 

206.  Council  of  fire  department, 

207.  Meetings  of  tire  department. 

208.  Duties  of  chief  engineer  and  assistants. 

209.  General  exemptions  of  firemen. 

210.  Annual  report  of  tbe  fire  commissioners. 

§  200.  General  poweri  of  the  hoard  of  fire  oommiitioneri, — The  board 
of  fire  commiesioners  of  a  village, 

1.  Has  the  care,  custody  and  control  of  all  property  belonging  to  the 
fire  department. 

2.  May  purchase  fire  engines,  hose,  hose  carts,  horses,  tools,  imple- 
ments and  appaiLitus  suitable  and  necessary  to  prevent  and  extinguish 
fires  within  tbe  village,  and  keep  the  same  in  good  condition  and  repair. 

3.  May  erect  and  maintain  suitable  and  necessary  buildings  for  the 
fire  department. 
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H  201,  202.  Fire  department  L.  1908,  ch.  64. 

i.  May  conatroet  and  maintain  reservoin  and  oistema  and  snpply  them 
witii  water  for  ose  at  Area. 

5.  May  adopt  rules  for  the  admission,  suspension,  removal  and  di»- 
cipline  of  the  members,  ofBeers  and  employees  of  the  fire  department,  ma^ 
prescribe  their  powers  and  duties,  and  fix  their  compensation. 

6.  Has  the  control  and  superrision  of  the  members,  officers  and  em- 
ployees of  the  department,  may  direct  their  condnct  at  fires  and  prescribe 
methods  for  extinguishing  fires. 

7.  May  appoint  persons  other  than  members  or  officers  of  the  depart- 
ment to  take  charge  of  the  property  of  the  department,  and  may  fix  their 
compensation. 

8.  May,  in  vill^ea  of  the  first  or  sectmd  class,  appoint  not  more  than 
twenty  duty  or  "call  men,"  and  fix  their  duties  and  compensation, 

9.  May  inquire  into  the  canse  and  origin  of  fires  occurring  in  the  vil- 
lage, and  may  take  testimony  in  relation  thereto. 

10.  May,  by  resolution,  authorize  residents  of  described  territory  oat- 
side  the  village  to  become  members  of  the  fire  department  of  the  vUIf^^ 
with  all  the  powers,  duties  and  privileges  of  such  members,  if  such  terri- 
tory is  afforded  fire  protection  by  the  fire  department  of  the  village.  (SuM. 
10  added  by  L.  1916,  ch.  248,  and  m  duplicate  hy  L.  1916,  ch.  316.) 

Bonne.— Former  Village  L.  (L.  1897,  cb.  414)  }  200;  orlglnallr  reTlaad  from  L. 
1870,  cb.  291,  tit.  3.  1  3,  snbdB.  11,  13  and  13,  aa  amended  by  L.  1874,  ch.  474. 
Moatlr  new. 

Keferenoe. — Quorum,  Oeneral  Construction  Lav,  }  41. 

PuTchaie  ot  are  apparatui. — A  board  of  trustees  may  use  money  on  band  In  tbe 
general  fund  for  tbe  purcbase  of  Are  apparatus.    Rept.  of  Atty.  Geal.  (1907)  E6fi. 

§  201.  Ordlnanoei. — The  board  of  fire  commissioners  may  adopt  ordi- 
nances for  Ae  foliowinfc  purpoaes: 

1.  To  protect  and  preserve  the  property  and  apparatus  of  the  depart- 
ment. 

2.  To  prevent  danger  from  fires  and  to  protect  property  exposed  to 
destruction  or  injury  by  fire. 

3.  To  provide  for  pulling  down,  blowing  up  and  the  removal  of  build- 
ings and  property  to  arrest  the  pn^^ress  of  fires  or  extmgulsh  the  same. 

The  board  may  enforce  observance  of  such  ordinances  by  the  impoHition 
of  penalties, 

Bonroe.— Former  Village  h.  (L.  1897,  cb.  414)  !  201.  Section  was  new  In  former 
Village  I^w. 

Beteienoei. — Take  effect  when  wproved  by  board  of  trustees,  |  94,  ante.  See 
also  it  92-S6. 

§  S02.  Oifiannatioii  of  oompanlei.— The  board  of  fire  commissioners  may 
oi^anize  and  maintain  fire,  hose,  protective,  and  hook  and  ladder  com- 
panies, whenever  in  its  jui^ment  the  public  interests  require,  by  appoint- 
ing a  sufficient  number  of  suitable  persons  as  members  thereof,  respec- 
tively, not  exceeding  sixty  to  each  fire  company,  sixty-five  to  each  hook 
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L..  1909,  ch.  64.  Plre  d^MUlment.  ||  203.  204. 

and  ladder  company  and  thirty  to  each  hose  company  or  protective 
company.  In  Tillages  having  a  popalation  of  eighteen  htmdred  or  over, 
hose  companies  may  have  a  membership  of  not  exceeding  fifty  members. 
Vacancies  shall  be  filled  hy  the  board  of  fire  commiBsioners  upon  nomina- 
tion by  the  company.  No  new  appointment  shall  be  made  to  a  company, 
unless  the  number  of  memben  thereof  shall  be  less  than  the  number 
hereby  limited.  The  board  of  fire  commissioners  may,  by  resolution,  con- 
sent to  the  incorporation  of  any  of  the  companies  so  oi^anized  by  them, 
or  may  consent  to  the  incorporation  or  the  oiganization  without  incorpo- 
ration of  as  many  companies  voluntarily  organized  in  said  village  as  may 
he  deemed  neceasary, 

Booroe.— Former  VllUg«  I^  (L.  1897,  ch.  414)  f  i02,  aa  amended  by  L.  1903,  cb. 
202.  and  L.  190G.  cb.  320;  orlglnallr  reTlaed  from  L.  1870.  ch.  291,  tit.  3,  |  G,  aa 
amended  by  h.  1886,  ch.  SOO;  L.  1847,  ch.  IGl,  |  1;  L.  1887.  ch.  244.  t  1,  aa 
amended  hy  L.  1S8S,  ch.  342.  and  {  i. 

Referenoe*. — lacorporatlon  and  powera  ol  compaay.  Membership  Coriwratlona 
Law.  fl  100,  101.  T^lng  by  devise.  Decedent  Estate  Law.  |  20.  Power  to  take 
and  hold  property,  G«ieral  Corporation  Law,  f  12. 

9  903.  Incorporation  of  Are  department. — The  members  of  all  the  fire, 
hose,  protective  and  hook  and  ladder  companies  of  a  village,  organized 
and  maintained  in  pursuance  of  law,  constitute  a  corporation  by  the  name 

of  the  "fire  department  of ."    The  term,  fire  department  of  a  village, 

as  used  in  this  chapter,  refers  to  such  a  corporation. 

Sonree. — Former  Village  L.  (L.  18&7,  ch.  414}  f  203;  originally  revlaed  Irom  L. 
1887.  cb.  244,  |  2. 

§  204.  Election  of  oompany  offloert  and  delegates. — Each  of  the  several 
companies  whose  members  constitute  the  fire  department  of  the  nllage 
shall  hold  an  annual  meeting  on  the  first  Tuesday  in  April  in  each  year. 
At  such  meeting  the  members  of  each  company  shall  elect  by  ballot  from 
their  own  number  a  captain  and  an  assistant  captain,  who  must  be  ap- 
proved by  the  board  of  fire  commissioners,  one  warden  and  one  delegate  to 
the  general  convention  of  the  fire  department.  The  terms  of  ofiice  of  the 
captain  and  assistant  captain  shall  be  one  year,  the  wardens  two  years, 
and  the  delegates  three  years,  respectively,  and  any  vacancies  occurring 
in  any  such  offices  shall  be  filled  hy  election  in  like  manner.  At  the  first 
annual  meeting  after  this  act  takes  effect  two  wardens  and  three  dele- 
gates shall  be  elected,  the  wardens  to  serve  for  one  and  two  years,  re- 
spectively, and  the  delegates  for  one,  two  and  three  years,  respectively. 
(Amended  by  L.  1916,  ck.  25.) 

Bonree.— Former  Village  L.  (L.  18S7.  ch.  414)  |  204;  originally  rerlaed  from  L. 
1870,  ch.  291,  tit.  2,  I  4.  in  part;  L.  1S87,  ch.  244,  ||  3,  S. 

U(bt  to  vote. — When  a  member  of  a  volunteer  flre  company  has  not  paid  his 
dnee  and  flnea  for  nan4,ttendance  hla  right  to  vote  at  meetings  for  the  election  of 
offlcera  may  be  questioned,  it  the  by-laws  bo  prescribe.  Rept.  of  Atty.  Qenl. 
(1911)  263. 
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;g  205, 306.  Fire  department  L.  1909,  ch.  64. 

§  206.  Chief  en^eer  and  asditant  en^oeen. — ^The  chief  en^neer  and 
the  first  and  second  assistant  en^neera  of  the  fire  department  shall  each 
be  a  member  thereof  and  an  elector  of  the  villa^.  The  delegates  elected 
to  the  general  convention  of  the  fire  department  shall  meet  at  the  conncil 
room  thereof  on  the  Thursday  following  the  first  Tuesday  in  April  and 
nominate  a  person  for  each  of  such  offices;  but  the  fire  commissioners  of 
any  village  may  adopt  a  rule  requiring  all  such  nominations  to  be  made 
on  that  day  by  a  vote  of  the  duly  qualified  members  of  the  departmeat, 
in  which  caae  the  meeting  of  the  delegates  in  general  convention,  as  pro- 
vided for  in  this  section,  shall  be  dispensed  with.  The  person  acting  as 
secretary  of  such  convention  shall  forthwith  file  in  the  office  of  the  village 
derk  a  certificate  of  such  nominations.  The  hoard  of  fire  commissioners 
at  its  next  meeting  shall  consider  the  nominations  and  appoint  such  persons 
as  it  may  approve  to  the  offices  to  which  they  are  respectively  nominated. 
If  a  Domination  is  not  approved  the  board  shall  appoint  a  qualified  person 
to  such  office. 

Sonroe.— Former  Village  L.  (U  1897.  cb.  414)  |  205,  as  amended  by  I^  1898, 
ch.  14G;  originally  revised  from  L.  1887,  ch.  244,  ||  3,  4.  The  amendment  by 
L.  1S9S,  ch.  145,  added  the  provision  autborlilng  the  commlsBlonere  to  adopt  a 
rule,  etc.,  bb  to  nominations. 

ConstraotloB  of  former  law.  People  ez  rel.  Orlm  v.  Hayes  (1897),  20  App.  DIv. 
36,  46  N.  Y.  Supp.  646. 

§  206.  Council  of  Are  department. — In  a  village  in  which  separate  fire 
commissioners  are  not  appointed,  the  chief  engineer,  the  assistant  engineers 
and  the  wardens  of  the  several  companies  constitute  the  council  of  the  fire 
department.  The  council  shall  meet  on  the  third  Tuesday  in  April  in 
each  year  and  choose  from  its  own  number  a  secretary,  a  treasurer  and  a 
collector  of  the  fire  department,  who  shall  hold  their  respective  offices  for 
one  year  unless  sooner  removed  by  the  conncil.  A  vacancy  in  the  office 
of  secretary,  treasurer  or  collector  shall  be  filled  by  the  council  at  its  next 
meeting  for  the  balance  of  the  unexpired  term.  Such  council  shall  have 
all  the  powers  and  be  subject  to  all  the  liabilities  and  perform  all  the 
duties  of  a  separate  board  of  fire  commissioners,  as  prescribed  in  section 
two  hundred  of  this  chapter,  except  subdivisions  two,  three,  four  and  eight 
and  the  fixing  of  compensation  under  subdivisions  five  and  seven  of  such 
section,  and  as  to  the  provisions  of  such  subdivisions  such  council  shall 
only  recommend  to  the  board  of  trustees  of  the  village,  A  majoritj'  of  the 
members  of  snch  council  constitute  a  quorum,  and  may  make  and  prescribe 
by-laws  for  the  proper  management  of  the  affairs  and  the  disposition  of 
the  funds  of  the  fire  department,  may  call  meetings  of  the  members,  and 
designate  one  or  more  days  in  each  year  for  public  exercise,  inspection  and 
review. 

Sonrae.— Former  Tillage  L.  (L.  1897,  ch.  414)  g  206,  as  amended  by  L.  1904, 
ch.  645,  and  L.  190S,  ch.  302;  originally  rerlaed  from  L.  1S47,  ch.  IGl,  (  2;  L. 
1SS7,  ch.  344,  IS  6,  8. 

Power  to  appoint  a  chief  engineer  of  the  tie  department  of  Dobbe  Ferry  wUcb 
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L.  1909,  ch.  «4.  Flr«  department.  H  207-209. 

bu  no  board  of  flr«  conunlasloners  rests  wltb  the  board  of  trustoea  and  not  wltta 
the  council  of  tbe  Are  d^>artment  under  aecUon  S9  of  tbe  Village  Law,  subd.  19. 
People  ez  rel.  Wallace  v.  Carpenter  (1912),  77  Misc.  244,  135  N.  Y.  Supp.  593. 
SectioB  elted.— See  Matter  of  Seaman  (1910).  66  Mlec.  381,  121  N.  Y.  Supp.  359. 

§  207.  Keetii^  of  flie  department. — The  members  of  the  several  com- 
panicB  constituting  the  fire  department  shall  hold  a  general  meeting  at  the 
council  room,  or  at  sach  other  place  as  the  council  may  direct,  on  the  first 
Frid^  following  the  first  Tuesday  in  April  of  each  year,  at  seven  o  'clock 
in  the  afternoon,  to  hear  the  annual  report  of  the  secretary  and  treasurer, 
and  to  transact  any  other  proper  business  of  the  fire  department.  If  a 
meeting  or  election  of  the  fire  department  shall  not  be  held  on  the  day 
fixed  by  this  article  therefor  the  corporation  ahaU  not  on  that  account  be 
dissolved,  but  the  meeting  or  election  may  be  held  on  a  subsequent  day  in 
accordance  with  its  by-laws. 

Bonree. — Former  Vlllasa  L.  (L..  1S97,  ch.  414)  1  207;  orlKlnally  reTlsed  from  L. 
1S87,  ch.  244,  II  9,  10. 

§  208.  Dntiei  of  chief  engineer  and  asaistants. — The  chief  engineer  shall 
be  president  of  the  council  and  of  the  meetings  of  the  fire  department. 
He  shall,  under  the  direction  of  a  separate  board  of  fire  commissioners,  if 
any,  have  exclusive  ecmtrol  of  the  members  at  all  fires,  inspections  and 
reviews,  the  supervision  of  the  engines,  hose  and  other  apparatus  owned 
by  the  village  for  the  prevention  or  extinguishment  of  fires,  of  all  prop- 
erty owned  by  tbe  fire  department,  and  of  all  officers  and  employees 
thereof  elected  or  employed  by  the  council  or  by  a  separate  board  of 
fire  commissioners,  if  any.  He  shall,  whenever  required  by  the  board 
of  fire  commissioners,  report  to  the  board  the  condition  of  the  property 
of  the  department  and  such  other  information  respecting  the  depart- 
ment as  may  be  required.  He  shall  hold  the  members,  officers  and  em- 
ployees of  the  department  strictly  to  account  for  neglect  of  duty,  and 
may,  in  a  village  in  which  separate  fire  eommisaioners  are  not  appointed, 
suspend  or  discharge  them  at  any  time,  subject  to  the  approval  of  two- 
thirds  of  the  members  of  the  council  at  the  next  meeting.  He  shall, 
upon  application,  and  if  authorized  by  the  council,  or  a  separate  board 
of  fire  commissioners,  if  any,  iraue  through  the  secretary  of  the  fire 
department  a  certificate  of  the  time  of  service  of  a  member  of  the  fire 
department,  and  shall  give  to  each  officer  of  the  department  immediately 
after  his  election  a  certificate  thereof  countersigned  by  the  secretary.  In 
case  of  the  inability  or  absence  of  the  chief  engineer,  the  first  assistant 
engineer,  and  in  case  of  the  absence  or  inability  of  both  the  chief  en- 
gineer and  first  assistant,  the  second  assistant  engineer,  shall  perform 
the  duties  and  have  all  the  powers  of  the  chief  engineer. 

SouToe. — Former  VlllaKs  L.  (L.  1S97,  ch.  414)  t  208;  originally  revleed  from  L. 
1870,  ch.  291,  Ut,  3,  I  7;  L.  1887.  ch.  244,  |  5. 

EefercBoe.— Duties  of  chief  aa  to  fire  escapes,  Qeneral  BusinesB  Law,  |  205. 

§  209.    General  exemptioni  of  flremen. — A  full  term  of  service  in  a 
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I  210.  Fire  departmeat.  L.  IftOS,  cb.  64. 

fire  department  is  five  successive  years.  A  person  who  has  served  in  a 
fire  deparbaent  of  a  village,  after  becoming  eighteen  years  of  age,  shall 
be  entitled  to  a  certificate  of  such  service,  signed  by  the  president,  and 
under  the  corporate  seal,  or  by  the  chief  engineer  and  the  secretary 
of  the  fire  department,  under  the  seat  of  the  department,  or  by  a  mar 
jority  of  the  members  of  the  board  of  fire  commissioners  in  a  village  in 
which  separate  fire  commissioners  are  appointed.  Sach  certificate  shall 
be  presumptive  evidence  of  the  facta  stated  therein. 

A  member  of  a  fire  department  who  removes  from  the  village  shall 
be  allowed,  as  part  of  a  fnll  term,  the  time  he  has  served  eontinnously 
as  fireman  therein,  if,  within  three  months  thereafter,  he  becomes  a 
member  of  the  fire  department  of  another  village  or  city;  and,  upon 
completing  a  full  term,  shall  be  entitled  to  all  the  privileges  and  ex- 
emptions thereby  secured  to  firemen. 

SovTM. — Former  Tillage  L.  (L.  1897,  ch.  414)  |  20B;  oriKlnally  revUed  rrom  L. 
1870,  ch.  S»l.  tit.  3,  }  6;  L,  1847.  ch.  ISl.  |  3;  L.  1887.  ch.  244,  H  11-12. 

ReforeaMi. — &xemptloa  from  military  duty,  Military  I^w,  |  1,  enbd.  4.  From 
Jury  duty,  Judiciary  Law,  f  646,  |  13.  From  Tillage  taxation,  (  132,  ante.  Pay- 
mente  to  executora  of  Bremen,  Oeneral  Municipal  Law,  |  206.  Free  nse  of  rall- 
roadfl.  and  telegraph  and  telephone  lines,  General  Municipal  Law,  ||  208,  207. 

Sepealed  or  lupeneded  In  eltact  by  Oeneral  Unnlclpal  Law,  sectionB  20O-205. 
Rept.  of  Atty.  Qenl.  (1911)  322. 

-g  210.  Annual  report  of  the  fire  oommisiionen. — ^Between  the  first 
and  fourth  day  lyf  March  in  each  year  the  board  of  fire  commissioners 
shall  file  with  the  village  clerk  a  report  containing  a  statement  of  the 
following  facts: 

1.  The  amount  of  money  on  hand  at  the  beginning  of  the  precedii^ 
fiscal  year,  and  the  receipts  from  all  sources  during  such  year. 

2.  An  itemized  statement  of  the  amoimt  paid  out  during  such  year, 
and  the  balance  on  hand. 

3.  The  outstanding  indebtedness  of  the  department,  either  bonded 
or  otherwise,  separately  stated. 

4.  A  statement  of  the  principal  or  interest  which  will  become  due 
during  the  current  fiscal  year  on  bonds  or  eertaficateA  of  indebtedness. 

5.  The  improvements  made  durii^  such  preceding  year,  and  the  gen- 
eral condition  of  the  property  of  the  fire  department. 

6.  Such  other  facts  as  the  board  deems  important  for  the  interest 
of  the  village,  together  wit^  such  recommendations  concerning  the  de- 
partment as  may  be  deemed  proper. 

Bonroe. — Former  Tillage  L.  (L.  1897,  cb.  414)  |  210.  Section  was  new  In 
former  Tillage  Law. 
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ARTICLE  IX. 

WATBB. 

Section  220.    ContracU  for  water  supply. 

221.  Election  for  vater-works. 

222.  AcQufsltlon  of  MdBtlng  BTStem. 

223.  ElBtabllBbment  of  water-works. 

224.  SuperTlalon  and  extension  of  system. 
224-a.    Audit  ot  accoanta. 

226.  Acquisition  of  additional  water  rights. 

226.  Water  pipes  in  hlghwayB  outside  of  vlllase. 

227.  Connections  with  mains. 

228.  Ordinances. 

229.  Establishment  of  water  rents. 

230.  AsBOBSment  tor  fire  protection. 

231.  Reeerroirs. 

232.  Supplying  water  outside  of  corporate  Umtts. 

233.  Outside  extension  of  mains. 

234.  Contracts  with  other  municipalities. 
236.  Annual  report  of  water  commissioners. 

§  220.  Contrftcts  for  water  supply. — The  board  of  water  eommission- 
ers  may  contract,  in  the  name  of  the  village,  with  an  individual  or 
corporation  for  supplying  water  to  the  village  for  extinguishing  fires  or 
for  other  public  purposes;  but  such  contract  shall  not  be  made  for  a 
longer  period  than  five  years,  nor  at  an  expense  for  each  fiscal  year  ex- 
ceeding two  and  a  half  mills  on  every  dollar  of  the  taxable  property 
of  the  village  as  appears  on  the  last  preceding  village  assessment-roll, 
unless  authorized  at  a  village  election.  The  amount  of  such  contract 
shall  be  p^d  in  annual  installments,  commencing  with  the  date  of  the  con- 
tract. 

Boniac— Former  Village  L.  (L.  1897,  cb.  414)  t  220;  originally  revised  from  L. 
1S70.  cb.  291,  tit.  4.  I  7,  as  added  by  K  1879,  cb.  129. 

Xeferenaei. — Incorporation  and  powers  of  water-works  corporations,  Transporta- 
tloii  Corporations  Law,  1(  80-86.    Contracts  with  municipalities.  Id.  ||  81,  85. 

ITo  legal  ohUgation  upon  village  to  supply  water.  Walnwrlght  t.  Queens  Co. 
Water  Co.  (1S94),  7S  Hun  146,  28  N.  Y.  Supp.  987. 

Power  of  water  comnfuloneri  limited  and  they  cannot  bind  the  Tillage  by  any 
contract  beyond  the  powers  conferred  by  statute.  Village  of  Fort  Edward  t.  Flah 
(1895),  86  Hun  648,  33  N.  Y.  Supp.  784,  affd.   <1S98),  166  N.  Y.  3S3,  50  N.  E.  973. 

Water  oommlisionen  are  agents  of  the  village  and  It  does  not  matter  wbetber 
the  contract  is  made  in  the  name  of  the  board  or  the  Tillage.  Fleming  v.  Village 
of  Suspension  Bridge  (1883),  S2  N.  T.  368;  King  v.  Village  of  Randolph  (1898),  28 
App.  DlT.  26,  60  N.  T.  Supp.  902. 

Presentation  of  claim  to  treainrer  of  water  works  hoard  sufficient  to  entitle 
plaintiff  to  costs  where  contract  was  made  wltb  such  board  who  were  also  trustees 
of  the  Tillage,  and  the  treasurer  had  sole  control  of  the  water  works  fund.  Hallinan 
V.  Village  of  Fort  Edward  (1899),  26  Mtsc.  422,  5T  N.  Y.  Supp.  162. 

Common  oonnoll  has  no  power,  prior  to  the  aoqniiltlon  of  its  water  inpply  system, 
to  bind  the  maniolpality  by  a  oontraet  placing  the  system  In  cbarge  of  an  engineer 
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I  231.  Water.  L.  1»09,  ch.  64. 

tor  an  Indefinite  period  and  allowing  him  s  percentage  on  the  amount  expended 
upon  addition  to  the  plant  Wltmer  t.  City  ot  Jameatown  (1808),  12G  App.  Dlv. 
43,  109  N.  Y.  Supp.  269,  affd.  (1909),  IBS  N-  Y.  553,  90  N.  B.  1167. 

A  oharter  pro-rlilon  reqnlrlnr  the  trniteei  to  ooiibaet  for  a  term  of  rean  In  advance 
will  be  construed  as  an  exception  to  the  rule  forbidding  the  creation  of  any  debt 
or  liability  beyond  the  amount  ot  taxes  applicable  to  the  payment  thereof,  Toted 
to  be  raised  according  to  law.  Port  Jervis,  etc,  Co.  t.  Village  of  Port  Jerrla 
(1896),  161  N.  Y.  111.  46  N.  B.  388. 

Contract  ot  water  anpply  not  extended  to  entire  village  where  it  orisIiiftll7 
applied  only  to  one  ot  the  towns  Incorporated  therein.  In  re  Beauty  Springs  Water 
Co.  (1909),  134  App.  DlT.  17,  118  N.  Y.  Supp.  669,  affd.  (1910),  198  N.  Y.  413, 
91  N.  B.  1101. 

liability  under  oonttaet  for  water  tnmlthed  tor  Are  protection;  erldenoe  eftablish- 
Ing  Implied  contract  Action  by  a  water  company  agatnat  a  village  to  recover 
tor  water  ueed  tor  the  purpose  ot  providing  fire  protection.  EJvidence  examined  and 
held  sufficient  to  eetabllsb  an  implied  contract  tor  the  payment  ot  the  amount 
claimed,  which  was  conceded  to  have  been  the  amount  paid  by  the  defendant  nnder 
previous  contracts.  Marlborough  Water  Works  Co.  v.  Village  of  Harlboroogli 
(1914).  163  App.  Dlv.  159,  148  N.  Y.  Supp.  374. 

§  221.  Election  for  water-worki. — A  proposition  ma;  be  submitted  at 
a  village  eleeti<m  for  tbe  establishment  of  a  system  of  water-works  for 
supplying  the  village  and  its  inhabitants  with  water,  or  for  the  acqui- 
sition of  sJi  existing  private  system,  at  an  expense  in  either  case  not  ex- 
ceeding the  sum  stated  in  the  proposition. 

Sonroe.— Former  VlUage  L.  (L.  1897.  ch.  414)  |  221;  originally  revised  from  I* 
1875,  ch.  181,  S  21,  in  part.  This  article  is  a  substitute  tor  L.  187S,  ch.  181,  as 
a  whole.  Specific  reference  to  the  source  ot  «ach  section  1b  Impracticable.  The 
act  ot  1876,  ch.  181,  prior  to  Its  repeal,  was  amended  as  follows:  f  2,  by  L. 
1891.  ch.  74;  i  3,  by  L.  1894,  ch.  318;  g  4.  1>7  L-  1896,  ch.  38S;  t  &.  by  L.  1886.  ch. 
211;  i  6,  by  L.  1886.  ch.  211;  |  7,  by  K  1886,  ch.  211;  |  8,  by  L.  1881.  ch.  176;  | 
9,  by  L.  1892,  ch.  196;  f  10.  by  L.  1889,  ch.  466;  t  12,  by  K  1896.  ch.  383;  t  16, 
by  L.  1896,  ch.  310;  |  16,  by  L.  1890.  ch.  627;  |  IT.  by  L.  1889,  ch.  465;  |  18  by 
U  1890.  ch.  627: 

Aoqnisition  of  water  rights,  etc..  by  board  oi^ranised  before  July  1,  1807,  must  be 
under  Village  Law.  HcCrea  v.  Village  of  Champlaln  (1898),  35  App.  Dlv.  89,  55  N. 
Y.  Supp.  125.  But  see  Village  of  Champlaln  v.  McCrea  (1901),  165  N.  Y.  264,  69 
N.  E.  83.  to  the  contrary. 

It  was  the  intention  of  the  Leglslatnre  to  place  In  the  hands  of  the  jotera  ot  every 
village  the  detennlnatlon  ot  the  question  whether  or  not  the  village  should  own 
its  water  supply.  Village  ot  Waverly  v.  Waverly  Water  Works  Co.  (1910),  69 
Misc.  373.  126  N.  Y.  Supp.  339. 

Snbmisiicn  ot  propotltion  shcald  not  be  in  alternative.  Blther  the  establishment 
or  the  acquisition  of  an  eilBtIng  Bystem  should  be  proposed.  Village  ot  Hemp- 
stead V.  Seymour  (1901).  34  MlBC.  92.  69  N.  Y.  Supp.  462. 

Iropoaltlon  inbmltted.— Village  ot  Waverly  v.  Waverly  Water  Co.  (1908).  127  App. 
Dlv.  440,  111  N.  Y.  Supp.  641.  alfd.  (1909).  194  N.  Y.  645,  87  N.  B.  1129. 

The  word  "raited"  used  In  a  proposition  submitted  to  the  electors,  for  the 
purchase  ot  a  water  system.  Is  sufficient  to  have  been  understood  by  the  voten 
as  contemplating  the  raising  of  money  by  the  Issuing  ot  bonds  or  other  obUga* 
ttons.  New  York,  etc.,  Co.  v.  Keator  (1901),  62  App.  Dlv.  577.  71  N.  Y.  Supp.  186, 
affd.   (1903).  173  N.  Y.  235,  69  N.  B.  9. 

Ee^nlrement  that  voter  be  a  taxpayer  In  order  to  vote  upon  such  a  proposition  In 
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the  vtllaee  of  Fulton  Is  not  uoconsltutional.    Spltzer  v.  Village  of  Fulton  (1902), 
172  N.  Y.  2g5,  61  N.  E.  957,  affg.  (1901).  61  App.  Dlv.  G12.  e9  N.  V.  Supp.  1146. 

§.  222.  Acquiiitioii  of  exlatmg  Byatem.— If  a  proposition  be  adopted 
for  the  acquisition  of  an  existing  sy8t«m  of  water-works,  the  board  of 
water  commissioners  may  purchase  the  same  at  a  price  not  exceeding  the 
sum  specified  therein.  If  the  board  can  not  agree  with  the  owners  of 
the  system  for  its  purchase,  proceedings  may  be  taken  to  acquire  the 
same  by  condemnation.  If  the  value  thereof  fixed  by  the  commissioners 
appointed  in  the  condemnation  proceedings  be  greater  than  the  sums 
specified  in  the  proposition,  such  proceedings  must  be  discontinued,  un- 
less the  payment  of  the  additional  amount  be  authorized  at  a  village 
election.  If  the  proceedings  be  so  discontinued  the  coats  and  disburse- 
ment of  the  defendants  therein  are  a  charge  against  the  village. 

Bonroe.— Former  Village  L.  (L.  1S9T,  ch.  414)  t  222. 

Exletlng  pTiTKte  plant  need  not  be  acquired.  Sksaeatelee  W.  W.  Co.  v.  VlUage 
of  Skaneatelee  (1S99),  161  N.  Y.  164,  66  N.  E.  662,  46  L.  R.  A.  6ST,  alTd.  (1902), 
1S4  U.  S.  351,  L.  ed.  5SE,  22  Sup.  Ct.  400;  Colby  Univ.  t.  CanandalKua  (189E),  69 
Fed.  671,  attd.  (on  final  hearing)  (1S99).  96  Fed.  449. 

aefnial  to  entei  Into  negotiations  on  the  part  of  tbe  water  company  will 
authorize  proceedings  by  condemaation.  Village  of  Waverly  v.  Waverty,  etc.,  Co. 
(1908),  127  App.  Dlv.  440,  111  N.  Y.  Supp.  641,  affd.  (1909),  194  K.  Y.  646,  87  N.  B. 
1129. 

Exlitlng  water  oompony'i  franohlie  not  exclusive  and  the  municipality  bas 
the  power  to  determine  whether  the  right  reserved  upon  the  granting  of  the  first 
franchise  aball  he  exercised  by  a  private  corporation  or  the  municipal  corporation 
Itself.  Slianeatelea,  etc.,  Co.  v.  Village  of  Skaneateleo  (1899),  161  N.  Y.  154,  E6  N. 
B.  562,  46  L.  H.  A.  687,  alti.  (1902),  1S4  U.  3.  364,  46  L.  ed.  686,  22  Sup.  Ct.  400, 
affg.    (1898),  33  App.   Dlv.   612,  64  N.  Y.   Supp.  1115. 

§  223.  Eatablithment  of  water-worki. — If  a  proposition  to  establish  a 
system  of  water-works  be  adopted,  the  board  of  water  commissioners 
shall  proceed  to  construct  such  system  accordingly.  It  shall  prepare  a 
map  and  plans  showii^  the  sources  of  water  supply  and  a  description 
of  the  lands,  streams,  water  or  water  rights  to  be  acquired  therefor,  and 
the  mode  of  constructing  the  proposed  water- works  and  the  location 
thereof,  including  reservoirs,  mains,  distributing  pipes  and  hydrants. 
The  water  commissioners,  their  agents,  servants  and  employees,  may 
enter  upon  any  lands  for  the  purpose  of  preparing  such  map  and  plans. 
The  map  and  plana  shall  be  filed  with  the  village  clerk,  and  a  certified 
copy  of  such  map  shall  also  be  filed  in  the  county  clerk's  ofBce  of  each 
county  in  which  any  of  the  lands  are  situated.  The  board  of  water  com- 
missioners may  acquire,  in  the  name  of  the  village,  by  purchase,  if  it 
can  agree  with  the  owners,  or  otherwise  by  condemnation,  any  land, 
streams,  water  or  water  rights  necessary  for  such  system.  The  board 
may  amend  the  map  and  plans  at  any  time  and  such  amended  map  shall 
be  filed  in  the  office  of  the  village  clerk,  and  of  the  county  elerk,  in  like 
manner  as  the  original.    The  board  may  construct  such  water  system  by 
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i  223.  Water.  L.  1909,  cb.  64. 

contract  or  otherwise,  and  may  appoint  and  at  pleasure  ramove  a  saperin- 
tendeut  to  take  charge  of  the  system,  and  may  fix  his  compensation. 

Source.— Former  YlUaga  L.  (L.  1897,  ch.  414)  |  223. 

EeferenoM. — Condemnation  proceedings,  Code  CIt.  Pro.  f|  3357-3384.  Approral 
of  plana  bj  conserratlon  commtaalon,  ConBerratlon  Law,  t  622'. 

Vlllatre  hat  rlflit  to  Mattniet  Iti  ewa  ijitem  of  water  works  and  a  prior  water 
comi>an7  has  no  exclnslYe  rrancblBe.  Skaneateles  Water  Co.  t.  Village  of  Sfcan- 
eateles  (1879).  161  N.  Y.  1B4,  66  N.  B.  662,  46  L.  R.  A.  687.  affd.  (1902),  IS4  U.  S. 
364,  46  U  ed.  586,  22  Sap.  Ct.  400;  clUnc,  In  re  Beauty  Springs  Water  Co.  (1909), 
118  N.  Y.  Supp.  659. 

Bsard  of  water  oommliilonen  Mle  arbltert  as  to  the  sonroe  from  which  the  water 
shall  be  procured  and  they  are  not  required  to  present  each  qu««tlon  to  the  taz- 
payers.    Lawrence  t.  Freeland   (1890),  29  N.  ¥.  St  Rep.  284,  8  N.  Y.  Supp.  807. 

Proceedings  to  tte  In  name  of  Tillage. — Proceedings  for  the  condemnation  of  land 
for  a  Tillage  water  supply  must  be  brought  In  the  name  of  the  Tillage,  and  not  In 
the  name  of  the  board  of  water  commlseioners.  Matter  of  Roe  (1908),  69  Hisc 
636,  111  N.  Y.  Supp.  766. 

Contlnnanee  of  prooeedlagi  oommenoed  before  Tillage  Law  took  effeot. — Village 
of  Champlain  t.  McCrea  (1901),  165  N.  Y.  264.  59  N.  ^.  83,  rerg.  (1898),  33  App:  DlT. 
269,  63  N.  Y.  Supp.  1096. 

Petition  in  condemnation  proceedings  which  fails  to  allege  filing  of  map  and 
plans  Insuffldent.  Village  of  Champlain  t.  McCrea  (1898),  33  App.  DIt.  259.  53 
N.  Y.  Supp.  1096.  reTd.  (1901).  165  N.  Y.  264.  69  N.  E.  83. 

The  petition  In  condemnation  proceedlngee  shonld  show  whether  the  fee  la 
sought  to  be  taken  or  only  a  right  to  oTerflow  the  land;  and,  in  either  case^  the 
land  affected  should  be  described  by  metes  and  bounds.  Matter  of  Roe  (1908),  69 
Misc.  536,  111  N.  Y.  Supp.  766. 

Allegation  In  petition  that  proceedings  were  Instituted  as  provided  in  this 
section  should  not  be  treated  as  an  aTerment  that  the  water  company  was  organ- 
ized under  such  law  and  subject  to  the  prOTlslons  of  such  section  with  respect  to 
filing  a  map  and  plans,  when  the  petition,  read  as  a  whole,  dlaclosee  that  the  com- 
pany was  organized  under  a  former  statute.  Village  of  Champlain  t.  McCrea 
(1901).  165  N.  Y.  264,  59  N.  B.  83,  reTg.  (1898),  33  Awt.  DlT.  269,  N.  Y.  Supp. 

Entry  made  before  eondemnatlon  proceedings  Is  tortious,  and  the  Tillage  and 
Its  agents  are  mere  trespassers.  The  only  entry  which  the  statute  authorizes, 
before  condemnation  is  "for  the  purpose  of  making  surToys  and  to  agree  with 
the  owner"  as  to  the  amount  of  compenaaUon.  Village  of  St  JohnsTllle  t.  Smith 
(1906),  184  N.  Y.  341,  77  N.  E.  617,  5  L.  R.  A.  (N.  S.)  922,  rerg.  (1904),  »0  App. 
DlT.  618,  N.  Y.  Supp. 

Tillage  cannot  be  enjoined  from  eondenming  land  purchased  by  a  tuimpany  for  the 
purpose  of  thwarting  the  Tillage  In  the  acquisition  of  Its  water  system.  Village 
of  PultonTllle  T.  Fonda,  etc..  Works  (1901),  36  Misc.  426,  71  N.  Y.  Supp.  1009. 

Where  In  action  by  riparian  owner  to  enjoin  the  dlTenlen  of  a  stream.  It  appeared 
that  the  aame  had  been  so  dlTsrted  for  a  system  of  water  works  more  than  fltteen 
years  before  and  that  during  that  time  there  had  been  no  assertion  of  right,  the 
complainants  are  guilty  of  such  laches  as  will  defeat  the  action.  Penrhyn,  etc.,  Co. 
T.  Granville,  etc.,  Cto.  (1905),  181  N.  Y.  80,  73  N.  B.  566,  rovg.  (1903),  84  App. 
DlT.  92,  82  N.  Y.  Supp.   647. 

Liability  of  Tillage  one  of  eontraot.  Fleming  t.  Village  of  Suspension  Bridge 
(1883),  192  N.  Y.  368.  Must  be  within  statutory  powers  Of  commissioners.  Village 
of  Fort  Edward  r.  Fish  (1S96),  86  Hun  548,  33  N.  Y.  Supp.  784,  affd.  (1818),  156 
N.  Y.  363,  60  N.  E.  973. 
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h.  1909.  cb.  H.  Wat«T.  II  224, 224-ft. 

§  224.  Saperrisioa  and  eztenaioa  of  ■yitem. — A  syateon  of  water-worka 
acquired  or  established  under  this  article  shall  be  under  the  control  and 
sapervision  of  the  board  of  water  commissioners.  The  board  shall  keep  it 
in  repair  and  may,  from  time  to  time,  extend  the  mains  or  distributing 
pipes  within  the  village,  if  ^e  expense  thereof  in  any  year  in  a  village  of 
the  fourth  class  shall  not  exceed  five  hundred  dollars,  in  a  village  of  the 
third  class  one  thousand  dollars,  in  a  village  of  the  seeond  class  fifteen 
hundred  dollars,  snd  in  a  village  of  the  first  class  two  thousand  dollars. 
If  the  estimated  expense  will  exceed  the  above  amount,  such  extension  can 
only  be  made  when  authorized  by  a  proposition  adopted  at  an  election. 
A  board  may,  in  lieu  of  extending  the  mains  or  distribnting  pipes,  use 
the  amount  above  specified,  or  a  part  thereof,  in  improving,  bettering  or 
perfecting  the  existing  system,  such  as  mains,  reservoir,  pumping  station, 
filter  and  lands ;  but  where  a  village  of  the  second  clasb  supplies  two  or 
more  other  villages  with  water,  through  a  system  of  distributing  pipes, 
in  such  villages,  owned  and  controlled  by  it,  the  board  of  water  commis^ 
sioners  of  such  village,  may  expend  for  extensions  of  distributing  pipes 
of  its  system  in  any  year  the  sum  of  fifteen  hundred  dollars  in  addition  to 
the  foregoing  amount.     (Amended  by  L.  1913,  eh.  557.) 

Sovroa.— Former  Village  L.  (L.  1897,  cli.  414)  f  234,  aa  amended  by  L.  1903,  ch. 
131. 

Duty  of  wat«r  eommlHlonert  to  inpply  water  to  property  ownert. — Wben  a 
Tillage  avalle  Itself  of  tlie  prfvllege  to  eatabllah  a  waterworka  STstem  It  muet  as 
aoon  ae  any  property  owner  aaks  it,  extend  the  malna  at  tba  waterworke  aystem 
to  supply  unaupplled  properties,  provided  bowever  that  In  vUlageB  of  tba  fourth 
class,  such  estenBiona  cannot  be  made  In  any  one  year  at  a  coat  to  exceed 'five 
hundred  dollars.  It  was  the  Intent  of  the  Leglalatnre  to  make  this  kind  of  an 
extension  compulsory  on  the  village.  The  word  "may"  used  In  the  last  sentence 
of  the  section  la  permissive.  The  court  may  compel  the  board  of  water  commia- 
aioners  to  perform  sucb  duty  by  mandamus,  nor  Is  it  any  answer  te  the  petition 
to  such  an  nnsupplied  property  owner  that  the  commissioners  b&ve  no  funda  avail- 
able. The  board  of  village  trustees  has  power  to  raise  money  by  the  taxation  and 
la  obliged  to  raise  money  to  pay  the  expenses  of  the  village,  Including  water  sup- 
ply, and  expenses  of  the  water  board.  People  ex  rel.  HUllber  v.  Pierce  (1909).  64 
Hisc.  e2T,  119  N.  Y.  Bupp.  21. 

liability  of  Tillage  tor  injvriei  by  fire  through  negligent  use  of  water-works 
system.  Springfield  Fire  &  Marine  Ins.  Ck>.  t.  Village  of  KeeseTllle  (18SS),  148  N. 
Y.  46,  42  N.  E.  405,  30  L.  R.  A.  660. 

g  224^.  Audit  of  accounti.^ — The  board  of  fire,  water,  light,  sewer, 
park  or  cemetery  commissioners,  or  board  poaseesing  the  powers  of  two 
or  more  such  boards  or  other  board  possessing  like  powers,  whether  in- 
corporated pursuant  to  this  act  or  by  special  statute,  shall,  when  author- 
ized by  ordinance  of  the  board  of  trustees  of  the  village,  as  provided  in 
subdivision  twenty-one  of  section  eighty-nine  of  the  village  law,  have  the 
power  and  authority  to  audit  and  direct  the  payment  of  all  accounts, 
claims  and  demands  incurred  by  it  and  payable  out  of  the  funds  within 
its  jurisdiction.     (Added  by  L.  1917,  ch.  150,  t»  effect  Apr.  6,  1917.) 
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II  225-228.  Water.  K  1909,  eb.  64. 

§  226.  Aoqiiuition  of  additional  water  righti. — ^A  propoAition  mAy  be 
submitted  at  &  village  election  to  authorize  the  board  of  water  commia- 
sioners  to  acquire  additional  water  or  water  rights,  or  to  construct 
additional  reservoirs,  at  an  expraise  not  exceeding  the  sum  therein  stated. 
If  adopted,  such  improvements  shall  be  made  aeeordingly.  For  that 
purpose,  the  board  has  the  same  power  and  is  subject  to  the  same  duties 
and  liabilities  as  in  the  conatruction  of  the  original  system  of  water- 
works. 

Source.— Former  Vlll&se  L.  (L.  1S97,  cb.  414)  |  226. 

Entry  upon  land*  before  aaqnl*ltlon  by  oondcmnatlon. — Notwitbetandlng  a  sur- 
vey made  of  lands  to  be  used  for  a  village  waterworks  systmn,  and  the  filing 
of  the  map  thereof,  the  entry  upon  such  lands  and  the  construction  of  a  reser- 
voir without  the  consent  of  the  owner  by  the  village  and  Its  agents,  Is  a  trespass. 
In  determining  the  amount  of  an  award  to  the  owner  of  such  lands  the  value  of 
the  structures  placed  thereon  by  the  village  without  authority  of  law,  betors 
condemnation,  should  be  considered.  Village  of  St.  Johnsvllle  v.  Smith  <19a€), 
1S4  N.  Y.  341,  77  N.  E.  817,  6  L.  R.  A.  (N.  S.)  922. 

g  226.  Water  pipes  in  highways  outside  of  Tillage,< — The  board 
of  water  commissioners  of  a  village  may  cause  water  pipes  to  be  laid, 
relaid  or  repaired  under  any  public  highway  in  a  county  in  which  any 
part  of  such  village  is  situated,  or  in  an  adjoining  county,  for  the  purpose 
of  introducing  water  into  and  through  the  village;  and  shall  cause  the 
surface  of  such  highway  to  be  restored  to  its  usual  condition;  and  said 
board  of  water  commisBionera  may  also  acquire,  take  over,  and  accept  from 
any  individual  or  corporation,  gratuitously,  or  at  a  nominal  considera- 
tion any  wat«r  pipes  which  have  been  heretofore  laid  under  any  of 
such  public  highways  in  a  coun^  in  which  any  part  of  sneb  village 
is  situated,  or  in  an  adjoining  county,  for  the  purpose  of  continuing  the 
supply  of  water  or  for  the  purpose  of  introducing  water  into  and  through 
such  territory,  outside  of  such  village,  where  such  water  pipes  are  situated, 
and  supplying  the  inhabitants  thereof  with  water.  (Amended  iy  L.  1917, 
eh.  362,  in  effect  May  4, 1917.) 

Source.— Former  Village  L.  (L.  1S97,  ch.  414)  |  22S;  originally  revised  from  L. 
1876,  ch.  181,  I  12,  In  part,  as  amended  by  L.  1896,  ch.  3S3. 

§  227.  Connections  with  mains. — Supply  pipes  connecting  with  mains 
and  used  by  private  owners  or  occupants  shall  be  laid  and  kept  in  repair 
at  their  expense.  Such  pipes  can  only  be  connected  with  the  mains  by 
the  permission  and  under  the  direction  of  the  board  of  water  commis- 
aioners.  A  member  of  the  board  or  its  authorized  agent  may  at  any 
time  enter  a  building  or  upon  premises  where  water  is  used  from  -supply 
pipes,  and  make  necessary  examinations. 

Bonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  227;  originally  revised  from  L. 
1S75,  ch.  181,  II  13,  14. 

§  228.  Ordinances. — The  board  of  water  commissioners  may  adopt 
ordinances,  not  inconustent  wit^  law,  for  enforcing  the  collection  of 
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Ii.  1M9,  cb.  U.  Water.  If  229,  230. 

water  rents  and  relating  to  the  nae  of  the  water,  and  may  enforce  observ- 
ance thereof  by  cutting  oflf  the  supply  of  water,  or  by  the  imposition  of 
penalties. 

SovToe.— Former  Tillage  L.  (L.  1887.  cb.  414)  |  228;  origlnaUr  revlMd  trom  L. 
1876,  cb.  181,  I  IB. 

Referenoei. — Sn  ||  92-9G.    Ordinances  must  be  appraiad  by  tnuteea,  |  B4. 

S  228.  EitBhliihmeBt  of  water  rentt. — The  boards  of  water  commis- 
sioners shall  establish  a  scale  of  rents  for  the  use  of  water,  to  be  called 
"water  rents,"  and  to  be  paid  at  sach  times  as  the  board  may  prescribe. 
Such  rents  shall  be  a  lien  on  the  real  property  upon  which  the  water  is  used 
and  such  lien  is  prior  and  superior  to  every  other  lien  or  claim,  except 
the  hem  of  an  existing  tax,  and  the  board  of  water  commissioners  may  bring 
and  maintain  on  action  in  the  name  of  the  village  for  the  foreclosure  of 
such  liens  for  such  water  rents.     {Amended  by  L.  1913,  eh.  183.) 

Sonroe.— Former  TlUace  L.  (!>.  1897,  cb.  414}  |  229;  orlglnallr  revised  from  L. 
1875,  cb.  181,  I  13,  In  part    Last  sentence  new  in  farmer  Village  Law. 

Colleotor  of  rents  may  be  appointed  hj  the  board.  Bept  of  Atty.  Qenl.  (1902) 
210. 

Eitabllsbment  and  oolleotlon  of  water  rents;  oon version  of  rent*  by  aUeged  elerk  of 
board  of  water  oommlssloneis. — Under  the  present  TIIUks  l>aw  which  governs  the 
village  of  Liberty  and  its  board  of  water  commissioners,  said  board  posseesee  prac- 
tically the  same  powers  aa  It  did  under  earlier  atatutes,  Including  the  power  to  fix 
water  rates  and  to  collect  water  rente.  There  la  no  such  officer  known  to  the  law  as 
a  clerk  of  the  board  of  water  commlBslonere  of  sold  Tillage;  and  where  defendant 
collected  water  rents,  taxes,  tapping  charges  and  fees  from  customera  while  he 
was  the  clerk  of  said  board  be  acted  simply  as  an  agent  or  employee  thereof;  and, 
in  an  action  against  bim  for  the  alleged  conversion  of  the  amount  so  collected  by 
htm,  an  answer  that  all  the  moneys  received  by  him  during  bla  employment  as 
clerk  of  said  board  were  accounted  for  and  paid  over  to  it  or  to  those  lawfully 
entitled  to  the  same  pursuant  to  Ita  direction,  and  that  bis  accounta  have  been 
fully  balanced  and  settled.  Is  not  demurrable.  Village  of  Liberty  v.  Newklrk 
(1912),  77  MlBC.  214,  137  N.  Y.  Supp.  494. 

Enforcement  of  a  statutory  Uen  for  unpaid  water  rents  may  be  had  by  foreclosure 
acUon.    Kept,  of  Atty.  Genl.  (1911)  457. 

Water  rents  may  be  levied  on  property  although  no  water  is  actually  taken;  but 
the  owner  Is  entitled  to  be  heard,  and  a  levy  without  notice  Is  a  taking  wlthont 
due  process  of  law.  Daaey  v.  Skinner  (1890),  33  N.  Y.  St.  Rep.  15,  11  N.  Y.  Supp. 
821. 

Erroneous  tax  agalnat  tbe  wrong  property  will  not  Invalidate  the  entire  assess- 
ment, but  it  is  a  proper  subject  for  correcUon  by  the  Common  Council  Hooker 
V.  City  of  Rochester  (1S93),  30  N.  Y.  Supp.  297. 

§  230.  Aueument  for  fire  protection. — A  building  and  tbe  lot  upon 
which  it  stands,  in  or  on  which  water  from  the  water-works  is  not  used, 
or  which  does  not  take  water  from  the  water-works  corporation,  situated 
within  five  hundred  feet  of  a  hydrant,  may  be  assessed  by  the  board  of 
water  commissioDers  for  fire  protection.  Notice  of  the  proposed  assess- 
ment, and  that  the  board  will  meet  at  a  time  and  place  specified  therein 
to  hear  objections  thereto,  must  be  served  upon  the  owner  or  occupant 
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II  231-233.  Water  L.  1909,  eb.  64. 

of  the  buildiDg  at  least  ten  days  before  sach  meeting.  The  board  shall 
meet  at  the  time  and  place  specified  in  the  notice,  and,  after  hearing 
objections,  shall  complete  such  assessment.  Upon  the  completion  of  tiie 
assessment,  the  board  shall  make  a  certificate  thereof  and  deliver  the 
same  to  the  village  treasurer.  The  treasurer  may  receive  such  assess- 
ments for  thirty  days  without  fee;  after  that  time  an  action  may  be 
brov^ht  to  recover  the  assessment,  or  a  special  warrant  may  be  issued 
therefor,  or  the  amount  may  be  included  in  the  next  annual  tax  levy. 

Bonrc«.— Pormer  Village  L.  (L.  1897,  cb.  414)  (  230,  as  amended  by  L.  1902, 
cb.  691;  originally  revised  tram  L.  1889,  cb.  607,  as  amended  by  L.  1894,  ch.  2S4. 

TTnoonitltatloiial  and  void  bo  [ar  as  It  antbortees  commlaaloiiers  to  levy  and  assess 
water  rates  upon  property  not  ualng  water  from  the  municipal  eyatem.  Skaneateles 
W.  W.  Co.  V.  Village  of  Skaneatelea  (1899),  161  N.  Y.  164,  168,  66  N.  E.  662,  46  U 
K  A.  687.  affd.  (1942).  184  U.  S.  364,  46  L.  ed.  686,  22  Sup.  Ct  400,  and  Warsaw  W. 
W.  Co.  V.  VlUoge  of  Warsaw  (1899),  161  N.  Y.  176.  65  N.  E.  486. 

Fertonal  property  eannot  be  aiietied  for  fire  protection.  Rept.  of  Atty.  GenL 
(1904)  213. 

§  231.  [Betervoln. — In  the  construction  of  a  storage  reservoir  con- 
nected with  the  system  of  water-works,  all  vegetable  or  other  matter 
subject  to  decay  shall  be  removed  from  the  banks  thereof  between  its 
highest  and  lowest  possible  flow  line,  or  such  space  be  covered  by  gravel 
or  atone  to  prevent  such  decay. 

Boorce.— Former  Village  L.  (L.  1897.  cb.  414)  t  231;  originally  revised  from  L. 
1876.  cb.  181,  I  23. 

g  232.  Supplying  water  outside  of  corporate  limiti. — The  board  of 
water  commissioners  may  sell  to  a  corporation  or  individual  outside  the 
village  the  right  to  make  connections  with  the  mains  for  the  purpose  of 
drawing  water  therefrom,  and  fix  the  prices  and  conditions  therefor. 

If  the  mains  are  or  shall  be  laid  in  or  through  another  municipal  cor- 
poration not  having  a  public  system  of  water-works,  the  board  of  water 
commissioners  may  itself  lay  additional  pipes  for  tiie  purpose  of  di»- 
tributii^  water  from  such  mjiins,  and  shall  have  the  same  rights  in  the 
streets  or  h^hways  of  such  otiier  municipal  corporation  as  if  the  principal 
^Btem  were  established  therein.  The  board  shall  not  sell  nor  i>ermit  the 
use  of  water  under  this  section  if  thereby  the  supply  for  the  village  or  its 
inhabitants  will  be  insufficient. 

Source. — Former  Village  L.  (L.  1897.  cb.  414)  |  232;  originally  revised  from  L. 
1S75,  cb.  181,  i  12,  In  part,  as  amended  by  L.  1896,  cb.  383. 

§  233.  Outside  eztensioii  of  maiiu.~-A  proposition  to  extend  water 
mains  outside  the  village  may  be  submitted  at  an  electi<Hi.  Such  propo- 
sition shall  contain  a  general  description  of  the  proposed  extension  and 
the  estimated  expense  thereof.  If  the  proposition  be  adopted,  the  board 
of  water  commissioners  shall  make  the  extension  accordingly.  For  that 
purpose  the  board  shall  have  the  same  powers  and  be  subject  to  the  same 
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duties  and  liabilities  as  in  the  construction  of  the  original  system  of 
water-works. 

Bonne.— Former  Village  U  (L.  1897,  ch.  414)  |  233;  orlgliiaUy  reTlsed  from  L. 
ISSe,  ch.  497,  as  amended  b7  U  1896,  ch.  329. 

§  234.  Contracts  witiL  other  monicipalitiea. — If  the  mains  are  or  shall 
be  laid  into  or  through  a  town,  a  water  supply  district  thereof,  another 
village,  or  a  fire  district  in  an  unincorporated  village,  the  board  of  water 
commissioners  may  contract  with  the  town  board  on  behalf  of  the  town 
or  water  supply  district,  or  with  the  board  of  trustees  of  a  village  or  the 
fire  commissioners  of  a  fire  district,  respectively,  to  fumiah  water  for  the 
extinguishment  of  fires  or  for  sanitary  or  other  public  purposes.  Such 
contract  shall  not  be  for  any  longer  period  than  ten  years,  nor  shall  the 
amount  agreed  to  be  paid  in  any  one  year  exceed  two  and  a  half  mills 
for  every  dollar  of  the  taxable  property  in  such  town,  village,  or  fire 
or  water  supply  district.  The  amount  payable  each  year  by  such  contract 
shall  be  raised  as  a  part  of  the  expenses  of  such  town,  village  or  fire  dis 
trict,  and  paid  to  the  treasurer  of  the  village  owning  such  system  of  water- 
woite. 

So«ne.~-Pormer  Village  L.  (L.  1S97,  eb.  414)  |  234,  as  amended  b7  L-  1S99,  oh.  S2. 

§  236.  Annual  report  of  water  oommiuionen. — Between  the  first  and 
fourth  day  of  March  in  each  year  the  board  of  water  comjnissioners  shall 
file  with  the  village  clerk  a  report  containing  a  statement  of  the  following 
facts: 

1.  The  amount  of  money  on  hand  at  the  beginning  of  the  preceding 
fiscal  year,  and  the  receipts  from  all  sources  during  such  year. 

2.  An  itemized  statement  of  the  amount  paid  out  during  such  year, 
and  the  balance  on  hand. 

3.  The  outstanding  indebtedness  of  the  departm^it,  either  bonded  or 
otherwise,  separately  stated. 

4.  The  estimated  deficiency  in  the  amount  necessary  to  pay  principal 
or  interest  or  the  expenses  of  the  department  during  the  next  fiscal  year, 
after  applying  thereto  the  probable  amount  of  water  rents  or  other  in- 
come to  be  received,  and  any  amount  available  from  the  sinking  fund. 

5.  The  improvements  and  extensions  mode  during  such  preceding  year 
and  the  general  condition  of  the  water-works. 

6.  Such  other  facts  as  the  board  deems  important  for  the  information 
of  the  village,  together  with  such  recommendations  concerning  the  de- 
partment as  may  be  deemed  proper. 

aonnw.— Former  Village  L.  (U  1897,  ch.  414)  f  236;  orlglnalljr  a  enbsUtute  for 
L.  1S76,  ch.  ISI,  I  17,  aa  amended  b7  L.  1889,  ch.  466,  requiring  report  to  board 
of  Bupervleora. 

Kefereneea. — Contracts  lor  pnrlfloatfon  ot  water.  See  Oeneral  Municipal  Law, 
I  120. 

Oonitmed  with  eectlon  224,  ante.  People  ex  rel.  millker  v.  Pteree  (1909),  64  HIse. 
627,  119  N.  T.  Snpp.  21. 
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Section  240.  Contracts  for  lighting. 

241.  inectlon  for  lighting  ErBt«m. 

242.  Acquisition  of  existing  private  systeni. 
343.  EstabllBhment  of  lighting  BTstem. 
244.  SnpenrlBion  and  extension  of  arstem. 
24G.  Ordinances. 

246.  Establishment  of  light  rents. 

247.  Annual  report  of  light  eommissioners. 

g  240.  Contracts  for  lightiagf. — The  board  of  light  commissioners  may 
contract,  in  the  name  of  the  village,  with  an  individual  or  corporation, 
for  lighting  the  streets,  public  grounds  and  public  buildings  of  the  village 
by  gas,  electricity  or  other  substance;  but  such  contract  shall  not  be 
made  for  a  longer  period  than  five  years,  nor  at  an  expense  for  each  fiscal 
year  exceeding  two  and  a  half  mills  on  every  dollar  of  taxable  property 
«f  the  village  as  appears  on  the  last  preceding  village  assessment-roll, 
unless  authorized  at  a  village  election.  The  amount  of  such  contract 
shall  be  paid  in  annual  installments,  commencing  with  the  date  of  the 
contract. 

Source. — Former  Tillage  L.  {L.  1887,  oh.  414)  t  240;  originally  rerlsecl  from  L. 
188S,  ch.  462,  as  amended  by  L.  ISSe,  ch.  166;  L.  1S94,  ch.  673,  as  amended  by  L. 
1896,  cb.  663;  L.  1870,  cb.  291,  Ut.  4,  |  S,  as  added  by  L.  18B1.  ch.  139. 

Referencei.— Powers  of  corporation  having  contract  See  Transportation  Cor- 
porations Lav,  f  61.  Organization  and  powers  of  gas  and  electric  light  cor- 
porations. Transportation  Corporatlona  Law,  |j  60-66. 

Franohlie  may  be  granted  to  Indlvldnal. — The  trustees  of  an  Incorporated  village 
may  grant  a  franchise  to  an  individual  or  corporation  authorizing  the  Installation 
and  operation  of  electric  lighting  plant.  Wakefield  v.  Village  of  Theresa  (1908), 
125  App.  Div.  3S,  41,  109  N.  Y.  Supp.  414. 

TranohUe  cannot  be  impeached  where  it  was  originally  made  for  Ave  years  with 
privilege  of  renewal,  but  the  owner  was  allowed  to  continue  from  year  to  year 
without  formal  renewal.  Wakefield  v.  Village  of  Theresa  (1908),  12G  App.  Div.  38, 
109  N.  Y.  Supp.  414. 

§  241.  Election  for  lightii^  ayitem. — ^A  proposition  may  be  submitted 
at  a  village  election  for  the  establishment  of  a  system  for  supplying  the 
village  and  its  inhabitants  with  light  by  any  approved  method,  or  for 
the  acquisition  of  an  existing  private  ^stem,  at  an  expense  in  either 
case  not  exceeding  the  sum  stated  in  the  proposition. 

Source.— Former  Village  L.  (L.  1897,  cb.  414)  |  241;  originally  revised  from  L. 
1894,  ch.  680,  |i   3-6. 

Frooeedlngi  instituted  before  Jnly  1,  1807,  under  L.  1894,  cb.  680,  to  be  continued 
thereunder.  Matter  of  Village  of  Le  Roy  (1898),  3E  App.  Div.  177,  56  N.  Y.  Supp. 
149. 

Proposition  does  not  violate  Election  Law  in  stating  more  than  one  proposition, 
because  the  ballot  as  printed  authorises  lighting  by  water  power,  purchased  enr- 
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L.  1W9,  (A.  64.  LlRht.  11  242-244. 

rent  or  any  approved  combination  of  theie  methads.    ETverett  v.  Village  of  Potsdam 
(1906).  112  App.  DlT.  727,  9S  N.  Y.  Supp.  963. 

Tropoiltloni  eannot  1w  united  so  aa  to  propose  the  acquisition  of  an  existing  pri- 
vate system  and  the  construction  of  an  original  plant.  Village  of  Hempstead  v. 
Seymour  (1901),  34  Misc.  92,  69  N.  Y.  Supp.  462. 

g  242.  AcqaisitioB  of  exiiting  private  Rystem. — If  a  proposition  be 
adopted  for  the  acquisition  of  an  existing  private  lighting  system,  the 
board  of  light  commisBioners  may  purchase  the  same  at  a  price  not  ex- 
eeeding  the  snm  specified  therein.  If  the  board  can  not  agree  with  the 
owners  of  Uie  system  for  its  purchase,  proceedings  may  be  taken  to  ac- 
quire the  same  by  condemnation.  If  the  value  thereof  fixed  by  the  com- 
missioners appointed  in  the  condemnation  proceedings  be  greater  than 
the  sum  specified  in  the  proposition,  such  proceedings  must  be  discon- 
tinued, unless  the  payment  of  the  additional  amount  be  authorized  at  a 
village  election.  If  the  proceedings  be  so  discontinued,  the  costs  and  dis- 
bursements of  the  defendants  therein  are  a  charge  against  the  village. 

Sonrce.— Former  Village  U  (L.  1897.  ch.  414)  I  242;  originally  revised  from  L. 
1S94,  ch.  680.  I  6. 

Kefereaoei. — Condemnation  proceedings,  Code  Civ.  Pro.  {|  3357-3384. 

g  243.  Eatabliahment  of  l^htii^  lyitem. — If  a  proposition  to  establish 
a  lighting  system  be  adopted,  the  board  of  light  eommiasioners  shall  pro- 
ceed to  construct  such  c^stem  accordingly.  It  shall  prepare  a  map  and 
plans  of  such  system,  indicating  the  streets  and  localities  in  the  village  to 
be  supplied  with  light  thereby,  and  shall  file  the  same  in  the  ofiice  of  the 
village  clerk.  The  board  of  light  commissioners  may  acquire  in  the  name 
of  the  village,  by  purchase,  if  it  can  agree  with  the  owners,  or  otherwise 
by  condemnation,  any  land  necessary  for  such  system.  The  board  may 
amend  the  map  and  plans  at  any  time  and  such  amended  map  shall  be 
filed  in  the  office  of  the  village  clerk  in  like  manner  as  the  original.  The 
board  may  construct  such  lighting  system  by  contract  or  otherwise. 

Bouree. — Former  Village  L.  (L,  1S97,  ch.  414)  |  243;  originally  revised  from  L. 
1894,  ch.  380,  if  3-6. 

Ho  power  to  eeUUlsh  plant  for  supplying  the  village  and  lU  Inhabitants  with- 
out a  certificate  from  the  state  commlaslon  ot  gas  and  electricity  (nov  Public 
Service  Commission).  Potsdam,  etc.,  C.  v.  Village  of  Potsdam,  49  Misc.  18,  97 
N.  Y.  Supp.  190,  affd.  (1906),  113  App.  Div.  894.  98  N.  Y.  Supp.  1113. 

§  244.  Supervision  and  exteniion  of  aystcm. — The  lighting  system  ac- 
quired or  established  under  this  article  shall  be  under  the  control  and 
supervision  of  the  board  of  light  commissioners.  The  board  shall  keep 
it  in  repair  and  may,  from  time  to  time,  if  it  has  sufficient  funds,  extend 
such  system,  if  the  expense  thereof  in  any  year  will  not  exceed  one  thou- 
sand dollars.  If  the  estimated  expense  will  exceed  one  thousand  dollars, 
such  extension  can  only  be  made  when  authorized  by  a  proposition  adopted 
at  an  election,  in  which  event,  it  shall  be  so  made.  Such  system  may  be 
so  extended  outside  the  village  in,  upon  and  along  the  highways  within  a 
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if  246-247.  UKlit.  L.  1»0»,  ch.  64. 

town  in  which  the  village  is  wholly  or  partly  situated,  or  within  a  town 
adjoining  that  in  which  the  yillage  is  situated  if  the  village  be  wholly 
within  one  town  and  in  a  county  of  less  than  one  hundred  thousand  popu- 
lation, provided,  however,  that  if  at  the  time  of  such  extension  there  shall 
be  a  private  electric  light  corporation  operating  within  such  village  or 
within  the  territory  into  which  such  system  shall  be  extended,  such  ex- 
tension shall  not  be  made  without  the  permission  and  approval  of  the 
proper  public  service  commission.  If  such  srystem  shall  be  so  extended 
outside  of  a  village  into  or  throi^h  a  town  or  adjoining  town  or  a  light- 
ing district  thereof,  the  board  of  light  commissioners  of  the  village  may 
contract  with  the  town  board  of  such  town  for  lighting  the  streets,  high- 
ways, public  grounds  and  pnblic  buildings  of  such  town  or  lighting  dis- 
trict, in  pursuance  of  the  provisions  of  article  twelve  of  the  town  law, 
which  shall  be  applicable  to  such  contract  and  to  the  levying  of  a  tax  for 
the  payment  of  the  amonnts  which  shall  be  payable  thereunder  to  the 
treasurer  of  the  village.  Wherever  such  system  shall  be  so  extended  out- 
side a  village,  occupants  of  premises  adjacent  to  such  extended  system  oat- 
side  the  village  shall  be  entitled  to  be  supplied  with  light  therefrom  under 
the  same  conditions  and  at  the  same  rates  aa  occupants  of  premises  in  the 
village.  {Amended  by  L.  1912,  ch.  364,  and  L.  1916,  cfe.  20.) 
'Bonree.— Former  Village  L.  <L.  1897,  ch.  414)   |  S44. 

§  245.  Ordinancd. — The  board  of  light  commissioners  may  adopt  ordi- 
nances, not  inconsistoit  wiUi  law,  for  enforcing  the  collection  of  light  renta 
and  relating  to  the  use  of  l^ht,  and  may  enforce  observance  thereto  by 
cutting  off  the  supply  of  light  or  by  the  imposition  of  penalties. 

Bonroe.— Former  Village  L.  (L.  1897,  ch.  414)  |  245;  orlslnallr  rertaed  from  L. 
1S94,  ch.  680,  I  8,  In  part. 

Bef«renoe«. — See  |S  92-95.    Ordinances  to  be  approved  by  tmateea,  g  95. 

§  846.  Ettabliihment  of  light  renti. — The  board  of  light  commissioners 
shall  establish  a  scale  of  renta  for  the  use  of  light,  to  be  called  "light 
renta,"  and  to  be  paid  at  such  times  as  the  board  may  prescribe. 

flonroe. — Former  Village  L.  (L.  1897,  ch.  414)  J  246;  orlglnallr  revised  from  L. 
1894,  ch.  680,  |  3,  In  part. 

Beferenaei. — See  note  to  |   229. 

Cdlleotor  may  be  appointed  by  the  commlsBlonem.    Kept,  of  Atty.  Oenl.  (1902)  210. 

§  247.  Annual  report  of  light  oommiuionen. — Between  the  first  and 
fourth  day  of  March  in  each  year,  the  board  of  light  commissioners  shall 
file  with  the  village  clerk  a  report  containing  a  statement  of  the  following 
facts: 

1.  The  amount  of  money  on  hand  at  the  beginning  of  the  preceding 
fiscal  year,  and  the  receipts  from  all  sources  during  such  year. 

2.  An  itemized  statement  of  the  amount  paid  out  during  such  year,  and 
the  balance  on  hand. 
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3.  The  outatandii^  indebtedness  of  the  depurtment,  either  bonded  or 
otherwise,  separate^  stated. 

4.  The  estiniBted  deficiency  in  the  amount  necessary  to  pay  the  princi- 
pal or  interest  or  the  expenses  of  the  department  during  the  next  fiscal 
year,  after  applying  thereto  the  probable  amount  of  light  rents  to  be  re- 
ceived, and  any  amotmt  aTallable  from  the  sinking  fond. 

5.  The  improvemente  and  extensions  made  durir^  sach  preceding  year, 
and  the  general  condititm  of  the  lighting  syst^n. 

6.  Such  other  facts  as  the  board  deems  important  for  the  information 
of  the  viUi^^,  together  with  sach  recommeadations  concerning  the  depart- 
ment as  may  be  deemed  proper. 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  247.  Section  was  new  In  former 
Tillage  Law. 

ARTICLE  XI. 
8EWEK8. 

Section  260.  Eetabltahment  of  sewer  system. 

261.  ConBtructlon  of  a  sewer  at  expense  of  village. 

262.  Reimbursement  for  sewers  constructed  at  prlTate  expense. 

263.  Construction  of  sewer  at  Joint  expense  of  Tillage  and  of  property 

benefited. 

264.  Constractlon  of  sewers  wholly  at  expense  of  property  benefited. 
266.    Acquisition  of  property  by  condemnation. 

266.  Contracts  tor  construction  of  system. 

267.  Superrising  engineer;  inspectjjrs. 

268.  Apportionment  of  local  assessment 

269.  Appeal  from  apportionment. 

270.  Hearing  of  appeal. 

271.  Reapportionment. 

272.  Procedure  by  new  commissioners. 

273.  Fees  of  commissioners. 

274.  Bxpense  of  construction;  how  raised. 

275.  Tax  for  unpaid  asBessmenta. 

276.  Contracts  wltb  other  municipalities,  sewer  districts  et  cetera. 

277.  Annual  report  of  sewer  commissioners. 

278.  Sewer  connections. 

§  280.  Eatabliihment  of  tever  lyitem. — The  board  of  sewer  commia- 
€ioner8  of  a  village  may  establish,  extend  and  maintain  a  sewer  system 
therein.  Before  taking  any  proceedings  for  the  construction  of  any  sewer, 
the  board,  at  the  expense  of  the  village,  shall,  unless  such  map  and  plan 
have  already  been  t^cially  approved  by  the  state  commissioner  of  health 
and  copies  filed  in  the  state  department  of  health  and  in  the  office  of  the 
village  clerk,  cause  a  map  and  plan  of  a  permanent  sewer  system  for  such 
village  to  be  made,  with  specifications  of  dimensions,  connections  and  outlets 
or  sewage  disposal  works.  It  may  also  include  any  existing  sewer  in  the 
village,  which  on  examination  by  the  village  engineer  shall  be  found  feasible 
Vol.  Tin— 69 
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and  proper  to  incorporate  or  inclade  in  the  proposed  system.  Such  map 
and  plan  shall  be  c(»nprehenBive  and  shall  cover  all  portions  of  the  village, 
but  the  village  may  construct  the  whole  of  the  said  system  or  may  tem- 
porarily omit  any  portions  thereof  until  such  portions  may  be  necessary, 
subject  to  the  approval  of  such  omission  by  the  8tat«  commissioner  of  health 
as  hereinafter  provided.  Such  map  and  plan  shall  be  submitted  to  the 
state  commissioner  of  health  for  his  approval,  and  if  approved  shall  be 
filed  in  his  office.  A  copy  thereof  shall  also  be  filed  in  the  office  of  the 
village  clerk.  The  map  and  plan  may  be  amended,  with  the  approval  of 
the  state  commissioner  of  health,  and  when  so  amended  and  approved  shall 
be  filed  in  the  same  offices  as  the  original.  No  work  of  any  kind  shall  be 
done  on  or  for  the  construction,  extension,  reconstruction,  removal  or  modi- 
fication of  any  system  of  sewers  or  of  any  sewer  thereof  until  a  map  and  plan 
covering  the  entire  system  shall  first  have  been  duly  approved  and  filed 
as  above  provided,  and  in  the  execution  of  the  construction,  extension,  re- 
construction, removal  or  modification  of  anj"  system  of  sewers  or  of  any 
sewer  thereof  no  deviations  from  the  plana  as  finally  approved  and  filed 
shall  be  made  until  plans  or  descriptions  adequately  showing  such  devia- 
tions are  first  approved  and  filed  as  above  provided.  Whenever  the  board 
of  sewer  commissioners  of  the  village  shall  deem  it  desirable  to  the  interests 
of  the  village  that  a  portion  of  the  permanent  general  system  of  sewers  and 
sewage  disposal  thereof  may  be  temporarily  omitted  or  deferred,  it  shall 
certify  that  fact  in  writing  to  the  state  commissioner  of  health,  designating 
by  a  map  or  otherwise  the  portions  of  the  system  to  be  omitted,  or  the 
portion  not  to  be  omitted,  and  on  receipt  of  the  same  the  state  commissioner 
of  health  may  approve  of  such  temporary  omission  and  shall  certify  his 
determination  to  the  board  of  sewer  commissioners  of  the  village. 

flovroe.— Former  Village  L.  (L.  1S9T.  eta.  414)  |  2S0,  as  amended  b7  L.  1906, 
ch.  278;  arlKlnallf  reriaed  from  L.  188S,  ch.  3TB,  In  part  This  article  1b  a 
ButMtltute  for  L.  1889,  ch.  3T6.  Specific  reference  to  the  source  of  eacta  section 
Is  for  the  most  part  impracticable.  L.  1889,  ch.  375,  before  Its  repeal,  was 
amended  as  follows:  (  2,  tar  L.  1691.  ch.  306;  -f  3.  by  L.  1895,  ch.  202;  |  4,  by  L. 
1S93,  ch.  422;  |  T.  by  L.  1S96,  ch.  409;  f  8.  by  L.  1891.  ch.  316;  J  10.  by  L.  1896, 
ch.  409;  i  14.  by  L.  1891.  ch.  316.  |  16.  added  b?  L.  1S92,  ch.  564. 

E«f«Kiieei. — Purtflcatlon  of  sewage.  See  General  Municipal  L.,  |  120.  Protec- 
tion of  waters  from  discharge  of  sewage.  See  Public  Health  L.,  |  87.  Duties  of 
state  health  commissioner  as  to  conatnictloa  of  sewer  systems.  Id.  |  73.  Duties 
of  coaaerratlon  commlasion  as  to  disposal  of  sewage,  ConservatlDn  Law,  |  526. 
Colleges  may  connect  sewer  system  with  village  system.     See  Education  L..  |  69. 

ComprebeulTeness  of  sewer  plan. — This  section  should  not  be  so  strictly  con- 
strued as  to  require  the  maps  and  plane  of  a  proposed  sewer  system  to  embrace 
every  later  sewer  which  may  become  necessary  with  the  growth  and  development 
of  the  village.  It  would  be  almost  Impoaslble  or  at  least  well  nigh  impractical  to 
prepare  a  plan  with  that  degree  of  absolute  completeness.  Mead  t.  Turner  (1909), 
134  App.  DlT.  691,  119  N.  Y.  Supp.  52G,  aftg.  (1908),  60  Miec.  146.  112  N.  Y.  Supp.  127. 

XSeot  of  approval  of  system. — ^The  acts  of  the  legislature  authortiing  the  con- 
struction of  a  sewer  system  and  the  approval  ol  the  system  by  the  state  board  of 
health  do  not  constitute  an  authority  for  the  maintenance  ot  a  nuisance  and  the 
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conseanent  Injuir  of  private  property.  Butler  v.  Village  of  Wlilte  Platiu  (1901), 
69  Art).  DiT.  30,  «9  N.  Y.  Supp.  193. 

Bewen  ftnd  dralni;  In  general. — la  the  construction  and  maintenance  of  a  aewer  or 
drainage  eystem  a  municipality  exercises  a  part  of  the  governmental  powers  of  the 
state  tor  the  local  convenience  and  benefits  of  the  people.  Hughes  v.  City  of  Au- 
bam  (1S99),  161  N.  Y.  96,  56  N.  E.  689,  46  L.  R.  A.  fl36. 

There  Is  no  preaumptlon  of  lawful  authority  arising  from  the  commission  of  the 
act.  merely  because  done  or  directed  by  a  muntctpallty  having  general  powers  In 
this  regard.  Bradt  *.  City  of  Albany  (1S75),  5  Hun  691;  Butler  v.  Village  of  White 
Plains  (1901).  59  App.  Div.  30,  69  N.  Y.  Supp.  193. 

Authority  to  eonitract,  conferred  by  charter  doee  not  give  a  right  to  commit  a 
nuisance.  Sammons  v.  City  of  GloTersvllle  (1903),  ITS  N.  Y.  346.  67  N.  E.  622. 
affg.    (1901),  67  App.  Div.  62B,  74  N.  Y.  Supp.  1146. 

Injunction  may  be  granted  notwithstanding  the  fact  that  the  trespasser  is  a  muni- 
cipality. Stoddard  v.  Village  of  Saratoga  Springe  (1891),  127  N.  y.  261,  27  N.  E. 
1030;  Sehrlver  v.  Village  of  Johnstown  (1S93) ,  71  Hun  232,  24  N.  Y.  Supp.  10E3,  afld. 
(1896),  148  N.  Y.'768,  43  N.  E.  989;  Sammons  T.  City  of  Gloversville  (1903),  176 
N.  Y.  348,  67  N.  B.  622,  aflg.  (1901),  67  App.  Div.  628,  74  N.  Y.  Supp.  1146;  (Jerow 
V.  Village  of  Liberty  (1005),  106  App.  Div.  367,  9*  N.  Y.  Supp.  949. 

Depnty  to  oonatniot.  Unless  so  required  by  statute,  a  municipality  Is  not  legally 
compelled  to  construct  sewers  and  drains.  Hughes  v.  City  of  Auburn  (1899),  161 
N.  Y.  96,  66  N.  E.  389,  4S  L.  R.  A.  636;  Anchor,  etc.,  Co.  v.  Village  of  Dobbs  Perry 
(1896),  84  Hun  274,  32  N.  V.  Supp.  371.  aOd.  (1898),  166  N.  Y.  69E,  GO  K.  E.  1116; 
Selfert  v.  City  of  Brooklyn  (1886),  101  N.  Y.  136,  4  N.  B.  321;  Mills  v.  City  of  Brook- 
lyn (1865),  32  N.  Y.  489;  Munn  r.  City  of  Hudson  (1901),  61  App.  Div.  343,  70 
N.  Y.  Supp.  626;  McCarthy  ».  City  of  Syracuse  (1871),  46  N.  Y.  194. 

But  this  rule  does  not  apply  where  the  necesBlty  tor  the  drainage  is  caused 
by  the  act  of  the  corporation  itselt.  Byrnes  v.  City  of  Cohoes  (187S),  67  N.  Y. 
204;  Vogel  v.  Mayor,  etc.,  of  New  York  (1883),  92  N.  Y.  II. 

Plan  adoirted  discretionary.  The  plan  adopted  for  the  construction  of  sewers 
is  a  matter  resting  within  the  judicial  discretion  of  the  municipal  authorities. 
McCarthy  v.  City  of  Syracuse  (1871),  46  N.  Y.  194;  Oarratt  v.  Truatees  of  Can- 
andaigua  (1892),  135  N.  Y.  436.  32  N.  B.  142;  Hughes  v.  City  of  Auburn  (1899), 
161  N.  Y,  96,  56  N.  E.  389,  46  L.  R.  A.  636;  Mills  Y.  City  of  Brooklyn  (1866),  32 
N.  Y.  489;  Selfert  v.  City  of  Brooklyn  (1886),  101  N.  Y.  13S.  4  N,  B.  321;  Ahrens 
V.  City  of  Rochester  (1904),  97  App.  Div.  480,  90  N.  Y.  Supp.  744;  Munn  v.  City  of 
Hudson  (1901),  61  App.  Div.  343,  70  N.  Y.  Supp.  526;  see  Watson  v.  Village  of 
Kingston  (1889),  114  N.  Y.  88,  21  N.  B.  102. 

The  exercise  of  this  discretion  must,  however,  be  reasonable,  and  the  municipality 
will  be  liable  for  Injuries  which  might  have  been  avoided  by  change  of  plan  or 
more  prudent  methods.  Selfert  v.  City  of  Brooklyn  (1886),  101  N.  Y.  136,  4  N.  E, 
321;  Ahrens  v.  City  of  Rochester  (1904),  97  App.  Div.  480,  90  N.  Y.  Supp.  744; 
Rochester,  etc.,  Co.  v.  City  of  Rocheater  (1850),  3  N.  Y.  463;  Munn  v.  City  of 
Pttdson  (1901),  61  App.  Div.  343,  70  N.  Y.  Supp.  526;  Stoddard  r.  Village  of  Saratoga 
Springs  (1891).  127  N.  Y.  261,  27  N.  E.  1030. 

Duty  of  repair.  Having  once  constructed  eewera  and  drains  It  la  the  duty  of  the 
municipality  to  keep  them  free  from  defecU  and  In  good  repair.  Rochester,  etc, 
Co.  V,  City  of  Rochester  (1860),  3  N.  Y.  463;  Barton  v.  City  of  Syracuse  (1867), 
38  N.  y.  64;  Selfert  v.  City  of  Brooklyn  (188S).  101  N.  Y.  136,  4  N.  B.  321;  Munn 
V.  City  ot  Hudson  (1901),  61  App.  Div.  343,  70  N.  Y.  Supp.  526;  Talcott  v.  City 
of  New  York  (1901),  58  App.  Div.  614,  69  N.  Y.  Supp.  360;  Schumacher  v.  City  of 
New  York  (1899),  40  App.  Div.  320,  57  N.  Y.  Supp.  968,  affd.  (1901),  166  N.  Y.  103.59 
N.  E.  773;  McCarthy  v.  City  of  Syracuse  (1871),  46  N.  Y.  194, 

The  municipality  Is  not  an  Insurer  of  the  condition  of  Its  Mwere  and  drains. 
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Weldman  t.  City  of  New  York  (1903),  84  App.  DIt.  321,  S2  N.  Y.  Supp.  771,  sffd. 
(1903),  176  N.  Y.  586,  68  N.  E.  112G;  Talcott  v.  City  of  New  York  (1901),  68*App. 
DlT.  614,  69  N.  Y.  Supp.  360. 

It  Is  only  required  to  ezerclae  reasonable  diligence  In  tbelr  care  and  use.  Smith 
V.  Mayor,  etc.,  ot  New  York  (1876),  66  N.  Y.  285;  Talcott  t.  City  of  New  York  (1901), 
58  App.  DiT.  514,  63  N.  Y.  Snpp.  360;  Weldman  v.  City  of  New  York  (1903),  84 
App.  Div.  321,  8Z  N.  Y.  Snpp.  771,  affd.  (1903),  176  N.  Y.  586,  68  N.  B.  1126;  Barton  y. 
City  of  Syracuse  (1SG7),  36  N.  Y.  54. 

MunlcipEility  not  liable  for  overflow  caused  by  unusual  flood  or  heavy  rains. 
Smith  7.  Mayor,  etc.,  of  New  York  (1876),  66  N.  Y.  295. 

NeffllKenee.  In  order  to  warrant  a  recovery  a  clear  case  of  n^IIgence  must  be 
shown.  Weldman  v.  City  of  New  York  (1903).  84  Af>p.  Dlv.  321,  S2  N.  Y.  Supp.  771, 
affd.  (1903).  176  N.  Y.  586,  68  N.  E.  112E;  Smith  v.  Mayor,  etc.  of  New  York  (1S76). 
66  N.  Y.  295. 

And  the  question  of  negligence  in  maintenance  1h  for  the  Jury.  Burnett  v.  Mayor, 
etc.,  ot  New  York  (1S99),  36  App.  Div.  468,  66  N.  Y.  Supp.  S93. 

liability  for  treipaM  or  nnlMUice.  Where  sewage  or  overflow  of  water  Is  con- 
ducted into  the  honse  or  upon  the  premises  of  an  individual,  owing  to  some  defect 
in  construction  or  failure  to  properly  repair,  the  municipality  is  responsible  in 
damage  for  the  treepass  or  nuisance.  Schumacher  v.  City  ot  New  York  (1899), 
40  App.  Dlv.  320,  57  N.  Y.  Supp.  96S,  aftd.  (1901),  166  N.  Y.  105,  69  N.  E.  773; 
Anchor,  etc.,  Co.  v.  Village  ot  Dobbs  Ferry  (1896).  84  Hun  274.  32  N.  Y.  Supp. 
371,  aOd.  (1898),  166  N.  Y.  695,  50  N.  E.  1116;  Noonan  v.  City  of  Albany  (1S80), 
79  N.  Y.  470:  Bymee  v.  City  of  Cohoas  (1876),  67  N.  Y,  204;  Hughes  v.  City  of  Au- 
burn (1S99),  161  N.  Y.  96.  66  N.  E.  389;  Vogel  v.  Mayor,  etc.,  of  New  York  (1883),  92 
N.  Y.  11;  Seltert  v.  City  of  Brooklyn  (1886),  101  N.  Y.  136,  4  N.  E.  321;  Ahrens 
V.  City  of  Rochester  (1904),  97  App.  Dlv.  480,  90  N.  Y.  Supp.  744;  Muun  v.  City  ot 
Hudson  (1901),  61  App.  Div.  343,  70  N.  Y.  Supp.  526;  Rochester,  etc,  Co,  v.  City 
of  Rochester  (1850),  3  N.  Y.  463;  Bastable  v.  City  of  Syracuse  (187S),  72  N.  Y.  64; 
Munn  V.  City  of  Hudson  (1901),  61  App.  Dlv.  343,  70  N.  Y.  Supp.  626;  McCarthy 
T.  City  of  Syracuse  (1871),  46  N.  Y.  194;  New  York,  etc,  R.  Co.  v.  City  of  Rochester 
(1891),  127  N.  Y.  591,  28  N.  E.  416;  Stoddard  v.  Village  of  Saratoga  Springs  (1891). 
127  N.  Y.  261,  27  N.  E.  1030;  Bvers  v.  Long  Island  City  (1894).  78  Hun  242,  28 
N.  Y.  Supp.  825;  Olllett  v.  Trustees  ot  Klnderhook  (1894),  77  Hun  604.  28  N.  Y. 
Supp.  1044. 

Kunlelpallty  liable  for  nulsanoe  created  by  the  operation  ot  its  sewerage  Bystem. 
Bolton  V.  V^llsge  ot  New  Rochelle  (1896),  84  Hun  281,  28  N.  Y.  Supp.  826;  Sammons 
T.  City  of  Oleversvllle  (1903).  176  N.  Y.  346.  67  N.  B.  622,  attg.  (1901).  67  App. 
Dlv.  628.  74  N.  Y.  Bupp.  1146;  Oerow  v.  Village  of  Uberty  (1906),  106  App.  DIt. 
357,  9(  N.  Y.  Snpp.  949. 

Measure  of  damages  is  the  depreciation  in  rental  value.  Scbrlver  v.  Village  ot 
Johnstown  (1893).  71  Hun  232.  24  N.  Y.  Supp.  1083;  <3orow  v.  Village  ot  Ubertr 
(1906),  106  App.  Dlv.  357,  94  N.  Y.  Supp.  949. 

Notloe.  No  notice  Is  necessary  where  the  injury  results  from  an  omission  of  - 
duty  or  a  neglect  to  do  an  act  which  It  is  Incumbent  upon  the  municipality  to  per- 
form. McCarthy  v.  City  of  Syracuse  (1871),  46  N.  Y.  194;  Barton  v.  City  ot 
Syracuse  (1867).  36  N.  Y.  54;  Talcott  v.  City  of  New  York  (1901).  68  App.  Dlv. 
514,   69   N.   Y.    Supp.   360. 

In  case  of  temporary  obstruction  there  must  have  been  some  notice  on  the  part 
ot  the  municipality  in  order  to  render  it  liable.  Smith  v.  Mayor,  etc.,  of  New 
York    (1876),   66  N.   Y.   295. 

In  the  absence  ot  any  extraordinary  event  which  would  cause  obstruction  a  pre- 
sumption of  n^ligence  arises  which  calls  for  an  explanation  on  the  part  ot  the 
municipality.    Talcott  v.  City  of  New  York   (1901),  58  App.  Div.  514,  69  N.  Y. 
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Supp.  360;  see  Magee  v.  City  of  Brooklyn  (1897),  18  App.  DIt.  22,  *5  N.  Y.  Supp.  <73, 
3  Am.  Neg.  Rep.  444. 

Snrfkee  wkter. — ^A  municipal  corporation  ixaa  no  greater  right  than  an  Individual 
to  collect  the  water  from  Ita  etreets  Into  an  artificial  channel  and  discharge  It  upon 
the  lands  of  another.  Vogel  t.  Mayor,  etc.,  of  New  York  (1883),  92  N.  Y.  11; 
Noonan  t.  City  of  Alhany  (1380),  79  N.  T.  470;  Bymee  r.  City  of  Cohoea  (1876),  67 
N.  Y.  204;  Hentz  t.  City  ol  Mount  Vernon  (1903),  78  App.  DlT.  E16,  79  N.  Y.  Supp. 
774;  Hllee  v.  City  of  Brooklyn  (1904),  98  App.  DIt.  196.  90  N.  T.  Bupp.  702;  Belfert 
»,  City  or  Brooklyn  (1886),  10]  N.  Y.  136.  4  N.  B.  321;  Bradt  t.  City  of  Albany 
(1875),  5  Hun  691. 

But  It  is  not  liable,  In  the  absence  of  negligence,  tor  a  change  In  the  flow  of 
surface  water  causdd  by  Improving  and  grading  the  streets.  HUes  v.  City  of 
Brooklyn  (1904),  98  App.  Dlv.  196,  90  N.  Y.  Supp.  702;  Lynch  t.  Mayor,  etc.,  of 
New  York  (1879),  78  N.  Y.  60;  Rutherford  v.  Village  of  HoUey  (1887),  106  N.  Y. 
632,  11  N.  E.  818;  Anchor,  etc.,  Co.  t.  Village  of  Dobba  Ferry  (1S96),  84  Hun  274,  82 
N.  Y.  Supp.  371.  attd.  (1898),  166  N.  Y.  S95.  60  N.  E.  1116. 

§  261.  Conitrnotion  of  a  aewer  at  ezpenu  of  rilla^. — U^on  the  adoption 
of  a  proposition  therefor  the  whole  or  any  part  of  the  sewer  system  may 
be  constmeted  at  the  expense  of  the  village.  The  proposition  shall  de- 
scribe the  portion  of  the  system  proposed  to  be  so  constructed,  and  shall 
also  contain  a  statement  of  the  estimated  maximum  and  minimum  cost 
thereof. 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  261;  originally  revised  from  L. 
1889.  ch.  376,  |  4,  In  part,  aii  amended  by  L.  1893.  ch.  422. 

Propoiltlon  must  be  In  the  form  required  by  the  statute,  and  adopted  by  a  major- 
ity vote.  A  proposition  merely  embodying  a  prior  resolution  passed  by  the  vil- 
lage trustees  authorizing  them  to  borrow  a  certain  sum  Co  construct  a  sewer  sys- 
tem, and  raising  the  money  by  tax  Is  Insufficient  Village  bonds  issued  pursuant 
to  such  a  proposition  are  void.  Village  of  Brockport  v.  Green  (1902).  39  Misc. 
231,  79  N.  Y.  Supp,  416. 

Plant  may  not  be  altered  without  reGubmlBslon  to  a  voter  of  the  electors.  Rept. 
of  Atty.  Qenl.  (1904)  328. 

§  282.  ReimboTsemeiit  for  lewers  oonatraoted  at  private  expense. — If 
the  whole  of  the  sewer  system  be  constmeted  at  the  expense  of  the  village 
and  a  sewer  theretofore  constructed  wholly  or  parUy  at  private  expense  be 
included  in  the  map  or  plan  of  the  system,  the  owners  of  the  property 
upon  which  such  expense  was  assessed  shall  be  entitled  to  reimbursement 
therefor.  Claims  for  such  reimbursement  may  be  presented  to  and  audited 
by  the  board  of  sewer  commissioners,  and  the  amounts  allowed  shall  be 
paid  in  the  same  manner  as  other  expenditures  for  the  sewer  system. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  i  262;  originally  revised  from  L. 
1889,  ch.  376,  f  16,  In  part,  as  added  by  L.  1892,  cb.  564. 

§  263.  Constmotion  of  lewer  at  joint  expenie  of  villafre  and  of  property 
benefited. — Upon  the  adoption  of  a  proposition  therefor,  the  whole  or  any 
part  of  the  sewer  system  may  be  constructed  at  the  joint  expense  of  the 
village  and  of  the  property  benefited.  The  proposition  shall  describe  the 
portion  of  the  system  proposed  to  be  so  constructed,  shall  contain  a  state- 
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ment  of  the  estimated  mazimunL  and  *  mimimum  cost  thereof,  and  also  of 
the  proportion  of  the  expense  Va  be  assessed  npon  the  village  at  large, 
and  the  a^regate  proportion  to  be  assessed  npon  the  property  benefited. 
If  the  proposition  be  adopted  such  aggregate  proportion  shall  be  equitably 
adjusted  with  reference  to  the  benefits  to  be  derived  therefrom. 

Source.— Former  Village  L.  (L.  1897,  ch.  414)  i  2S3;  originally  rerleed  from  L. 
1S89,  cb.  3TG,  g  4,  In  part,  as  amended  by  L.  1693.  cb.  422. 

New  Kwer. — Subetitutlon  of  larger  sewer  may  constitute  a  new  sewer  for  pur- 
pose of  assessment.  Denlee  v.  Village  of  Falrport  (1865),  11  Misc.  199,  32  N.  Y. 
Sttpp.  97. 

§  264.  Constmotion  of  aewm  vhoUy  at  ezpenie  of  property  benefited.^- 
The  owners  of  two-thirds  of  the  entire  frontage  of  the  portion  of  a  street 
or  streets  in  which  a  sewer  is  proposed  to  be  constructed  may  present  to 
the  board  of  sewer  commissioners  a  petition  for  the  construction  of  such  a 
sewer.  The  board  shall  cause  a  notice  of  at  least  ten  days  to  be  given  to 
each  person  owning  land  fronting  on  such  portion  of  such  street  or  streets, 
at  a  time  and  place  where  it  will  meet  and  hear  persons  interested  in  the 
construction  of  such  sewer.  Aftei|  such  bearing  the  board  may  grant  the 
petition  in  whole  or  in  part,  ani  shall  construct  a  sewer  as  ordered,  and 
assess  the  entire  expense  thereof  upon  the  property  benefited.  Where  such 
petition  is  for  the  construction  of  a  sewer  through  different  streets,  such 
sewer  shall  be  deemed  one  sewer,  and  such  streets  one  continuous  street, 
for  the  purposes  of  this  section.  A  petition  under  this  section  m^  limit 
the  maximum  amount  of  the  expense  to  be  incurred  in  the  construction  of 
such  sewer. 

Sonroe. — Former  Vlllsge  h.  (L.  1S97.  eta.  414)  |  264;  originally  revised  from  L. 
1SS9,  ch.  375.  {  8,  in  part,  as  amended  by  L.  1891.  eta.  316. 

Nottoe  of  time  and  plsae  of  hearing;  leotlon  must  be  deemed  to  have  been  enaoted 
□n  date  when  original  itatutc  was  pasted. — This  section,  requiring  notice  to  be 
given  to  each  property  owner  of  the  time  and  place  of  hearing,  before  tbe  extenaion 
of  a  proposed  sewer  Is  decided  upon,  la  a  re-enactment  of  section  264  of  the  former 
Village  haw  enacted  In  1897,  and  by  virtue  of  chapter  696  of  tbe  Laws  of  1909, 
prescribing  the  rules  for  the  construction  of  the  Consolidated  Laws.  It  la  to  be 
deemed  to  have  been  enacted  on  the  date  when  tbe  original  statute  was  passed,  and 
not  on  the  date  when  the  Consolidated  Laws  were  enacted,  and  thte  being  prior  to 
the  enactment  of  the  character  of  the  village  of  Saratoga  Springs  whicb  govema  tha 
extension  of  a  sewer  ayatem,  the  procedure  prescribed  by  tbe  charter  should  be  fol- 
lowed. Harrrle  v.  City  of  Saratoga  Springs  (1916),  171  App.  Dlv.  282,  166  N.  Y. 
Supp.    844. 

§  265.  Aoqnintion  of  property  by  condemnation. — If  the  board  of  sewer 
commisatoners  is  unable  to  agree  with  the  owner  for  the  purchase  of  reel 
property  necessary  for  the  sewer  system,  it  may  acquire  the  same  by  con- 
demnation. 
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KeferenoM.— Condemnatton  procsedlngB,  Coda  CIt.  Pro.  It  3367-3384. 

Property  koqvlred  for  one  pnipoM  may  be  lued  for  an  additional  purpose,  not 
inconsistent  with  the  first,  and  a  taxpayers  action  will  not  He  to  enjoin  sucb.  addl- 
Uonal  use.    Winkler  t.  Summers  (1S88),  22  Abb.  N.  C.  SO,  5  N.  Y.  Supp.  723. 

Cbaxter  provltlon  auttaoriilng  tbe  construction  of  sewers  Is  a  legislative  permts- 
slon,  not  a  direction,  and  confers  no  rlgbt  to  appropriate  land  wltbout  compenaa- 
tloD.  Batamons  v.  City  of  QlorersvlUe  (1903),  17E  N.  Y.  346,  67  N.  B.  622,  aSg. 
(1901),  67  App.  Dlv.  628,  74  N.  Y.  Supp.  114B. 

§  266.  Costruts  for  oonatmotioii  of  lyitem. — Tbe  board  of  sewer  com- 
missioners  of  a  villa^  autborized  to  construct  the  whole  or  any  part  of  a 
sewer  system  diall  advertise  for  proposals  for  tbe  constmction  thereof, 
either  under  an  entire  contract,  or  in  parts  or  sections,  as  the  board  may 
determine.  Sucb  advertisement  shall  be  published  once  in  each  of  two  suc- 
cessive weeks  in  each  newspaper  published  in  the  village.  Tbe  board  may 
require  a  bond  or  a  deposit  from  the  peraon  submitting  a  proposal,  the 
liability  of  such  bond  to  accrue,  or  such  deposit  to  be  forfeited  to  the  village, 
in  ease  such  person  shall  refuse  to  enter  into  a  contract  in  accordance  with 
his  proposal.  The  board  may  accept  or. reject  any  proposal,  may  contract 
with  other  than  the  lowest  bidder,  or  may  reject  all  proposals  and  advertise 
again.  No  contract  shall  be  made  by  which  a  greater  amount  shall  be 
agreed  to  be  paid  than  the  maximnm  stated  in  the  proposition  or  in  the 
petition  for  tbe  construction  of  such  sewer. 

Sonnw. — Former  Village  L.  (L.  1897,  ch.  414)  |  266;  origlnallr  revised  from  U 
1889,  ch.  375.  |  6,  In  part. 

Contract,  without  adrertUement  Is  void  and  asseHsment  paid  thereunder  may  be 
recovered.  Mutual  Ufa  Ins.  Co.  r.  Mayor,  etc.,  of  New  York  (1894).  79  Hun  182, 
29  N.  Y.  Supp.  SSO,  affd.  (1S9E).  144  N.  Y.  494,  39  N.  E.  386. 

g  267.  Snperviaing  engineer;  inipeotors. — Tbe  board  of  sewer  commis- 
sioners may  employ  a  supervising  engineer  to  superintend  and  inspect  the 
construction  of  any  sewer  or  works  connected  therewith,  and  also  such 
inspectors  as  may  be  necessary,  and  fix  the  compensation  of  snch  engi- 
neers and  inspectors.  Such  compensation  shall  be  treated  as  a  part 
of  the  expense  of  construction. 

Botiroe.— Former  Village  L.  (L.  1897,  ch.  414)  |  267;  oHglnally  revised  from  L. 
1889,  ch.  376,   I  13. 

§  268.  Apportionment  of  local  auessment. — If  the  whole  or  any  part 
of  the  expense  of  constmctii^  a  sewer  is  to  be  assessed  upon  the  lands 
benefited,  the  board  of  sewer  commissioners  shall  prepare  and  file  in  the 
oflSce  of  the  village  clerk  a  map  and  plan  of  the  proposed  area  of  local 
assessment.  Such  expense  shall  thereupon  be  apportioned  upon  tbe  lands 
within  such  area  in  proportion  as  nearly  as  may  be  to  the  benefit  which  each 
lot  or  parcel  will  derive  therefrom,  and  the  ratio  of  such  benefit  shall  be 
established.  After  making  such  apportionment  the  board  shall  serve  upon 
each  land  owner  a  notice  thereof  and  of  the  filing  of  such  map  and  plan, 
and  that  at  a  specified  time  and  place  a  hearing  will  be  bad  to  consider  and 
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review  the  same.  Such  notice  must  be  Berred  at  least  aix  days  before  the 
hearing.  The  board  shall  meet  at  the  time  and  place  specified  and  hear 
objections  to  aach  apportionment.  It  may  modify  and  correct  the  same, 
or  exclude  land  from  the  area  of  local  assessment.  The  board  of  sewer  com- 
missioners, upon  the  completion  of  such  apportionment,  shall  file  the  same 
in  the  office  of  the  village  clerk.  The  apporticmment  shall  be  deemed  final 
and  conclusive,  unless  an  appeal  be  taken  therefrom  within  fifteen  days 
after  the  filing  thereof. 

SonrM.— Former  VlllaEs  L.  (L.  1897,  ch.  414)  |  268;  orlKlnaUr  revised  from  L. 
1889,  clL  376,  I  7,  as  amended  bj  L.  1896,  tb.  409;  |  14,  as  amended  by  U  1891, 
ch.  316. 

In  determlBlar  valae  of  prapertr  the  commlsslonera  should  consider  the  ques- 
tion whether  the  property  is  vacant  or  Improved,  and,  It  Improved,  the  extent 
and  value  of  such  Improvements.  Matter  ot  Wheeler  (1902),  39  Hlsc.  484,  80  N.  Y. 
Supp.  204;  see  People  v.  Mayor,  etc,  of  Syracuse  (1876),  63  N.  Y.  S91. 

Front  foot  rule  should  not  be  adopted  where  tt  results  in  aseeeameate  which 
do  not  comply  with  the  statutory  rule.  Matter  of  Wheeler  (1902),  39  MIbc  484, 
80  N.  Y.  Supp.  204;  Matter  of  Klock  (1898),  SO  App.  DIv.  24,  61  N.  T.  Supp.  897. 

In  atieistiir  cost  of  oonstmotloii  the  commissioners  should  consider  the  effect  ot 
the  Improvement  upon  the  market  value  of  the  property,  without  regard  to  the 
present  use  or  the  purpose  ot  the  owner  in  relation  to  future  enjoyment.  Matter 
ot  Wheeler  (1902),  39  Misc.  4S4,  SO  N.  T.  Supp.  204. 

§  S68.  Appeal  from  apportionment. — A  person  aggrieved  by  an  appor- 
tionment rdBy,  within  fifteen  days  after  the  filing  thereof,  appeal  therefrom 
to  the  county  court  of  a  county  in  which  any  part  of  the  village  is  situated. 
Such  appeal  shall  be  taken  by  a  notice,  stating  the  grounds  thereof,  ad- 
dressed to  the  board  of  sewer  commissioners,  and  filed  with  the  village  clerk. 

Soaroe.— Former  Village  L.  (L.  1897,  ch.  414)  f  269;  orlgmally  revised  from  L. 
1889,  ch.  376, 1  7,  in  part,  as  amended  by  L.  1896,  oh.  409. 

§  270.  Hearing  of  appeal. — £ither  party  may  bring  on  the  appeal  upon 
a  notice  of  not  less  than  ten  nor  more  than  twenty  days.  All  appeals  from 
the  same  apportionment  must  be  consolidated  and  heard  as  one  appeal. 
The  Qounty  court  may  affirm  or  reverse  the  apportionment.  If  it  be  re- 
versed upon  the  ground  that  it  is  erroneous,  unequal  or  inequitable,  the 
court  shall  by  the  order  of  reversal  appoint  three  disinterested  freeholders 
of  the  village  as  commissioners  to  make  a  new  apportionment,  and  no  appeal 
shall  be  allowed  from  such  order. 

Sonroe. — Former  Village  U  (L.  1897,  ch.  414)  |  270;  originally  revised  from  L. 
1889,  ch.  376,  f  7,  In  part,  as  amended  by  L.  1896,  ch.  409. 

§  271.  iBeapportianmeiit. — A  reapportionment  shall  be  made  in  the  fol- 
lowing cases: 

1.  By  the  commissioners  appointed  by  the  county  court,  where  the 
original  apportionment  is  reversed  on  the  ground  that  it  is  erroneous,  un- 
equal or  inequitable. 

2.  By  the  board  of  sewer  commissioners  where  the  original  apportion- 
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ment  is  reversed  apon  any  other  grotmd.    A  reapportioiiment  under  tliis 
subdivision  shall  be  made  in  like  manner  as  the  original. 

BonrM.— Former  VllUge  L.  (L.  1S97.  eta.  414)  |  271;  oriflnally  rerlaed  Irom  L. 
18S9,  cli.  37&,  I  7,  In  part,  aa  amended  by  L-  1S9E,  ch.  409. 

g  272.  Procedure  by  new  oommiuionen. — The  commisaioners  appointed 
by  the  coonly  court  shall  give  notice  of  the  time  and  place  at  which  they 
will  meet  to  make  such  reapportionment,  and  shall  serve  notice  thereof  at 
least  ten  days  before  such  meeting  upon  each  owner  of  land  within  the  area 
of  local  aaseasment  as  finally  fixed  by  the  board  of  sewer  commisaioners. 
They  shall  meet  at  the  time  and  place  specified  and  make  such  reapportion- 
ment in  the  .manner  herein  prescribed  for  the  board  of  sewer  commissioners. 
They  shall  file  such  reapportionment  in  the  ofBce  of  the  village  clerk,  and  it 
shall  be  final  and  conclusive. 

SoiiTM.— Fonner  Village  L.  (L.  1897.  ch.  414)  f  272;  originally  revlsod  trom  L. 
1S89,  ch.  375,  1  7,  In  part,  aa  amended  by  L.  1896,  ch.  409. 

§  273.  Fees  of  eommiuionen, — Each  commissioner  appointed  by  the 
county  court  is  entitled  to  five  dollars  tor  each  day  necessarily  spent  in 
making  such  reapportionment,  besides  his  actual  necessary  expenses.  Such 
fees  and  expenses  are  a  charge  against  the  village,  and  must  be  audited  by 
the  board  of  trustees.  The  amount  thereof  shall  be  added  to  the  portion 
of  the  expense  of  constructing  such  sewer  or  sewer  system  which  is  to  be 
assessed  against  property  specially  benefited. 

Souroa.— Former  Village  L.  (L.  1897,  ch.  414)  |  273;  originally  revlaed  from  L. 
1889,  ch.  376,  {  7,  In  part,  as  amended  by  L.  1896,  ch.  409. 

§  274.  Expense  of  oonitmotion ;  how  railed. — The  expense  of  construct- 
ing a  sewer  or  a  sewer  system  may  be  raised  in  an  entire  amount  or  in 
smaller  sums  from  time  to  time  as  the  board  of  sewer  commissioners  may 
determine.  If  any  portion  of  such  expense  is  to  be  borne  by  the  village, 
bonds  or  certificates  of  indebtedness  may  be  issued  therefor.  If  such  ex- 
pense or  any  part  thereof  is  to  be  assessed  upon  property  bnefited,  the 
board  may  assess  the  same,  or  the  installment  to  be  raised,  on  the  several 
benefited  lots  or  parcels,  in  accordance  with  the  apportionment  and  ratio 
established  under  this  article.  Notice  of  such  assessment  shall  be  given  to 
the  owners,  who  may  pay  the  amounts  assessed  within  ten  days  after  the 
service  of  such  notice.  At  the  expiration  of  such  time  bonds  or  certificates 
of  indebtedness  may  be  issued  for  the  aggregate  amount  of  such  assessment 
then  remaining  unpaid. 

Sonrce. — Former  Village  L.  (U  18S7,  ch.  414)  I  274;  originally  rsTlsed  from  L. 
1889,  ch.  376,  j  10,  in  part,  aa  amended  by  L.  1S96.  ch.  409. 

Where  dne  diligence  ii  not  nied  in  colleotlng  aneiiment  the  contractor  may  pro- 
ceed by  mandamus,  but  in  case  of  abandonment  or  refosal  to  perform  the  contract, 
he  may  proceed  by  action.  Weston  v.  City  of  Syracuse  (1899),  168  N.  Y,  274, 
63  N.  E.  12.  43  L.  R.  A.  678. 

§  275.    Tax  for  unpaid  aaaesamenti. — The  board  of  trustees  shall  in- 
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elude  in  the  annual  tax  levy  the  principal  or  interest  accruing  daring  the 
same  fiscal  year  upon  bonds  or  certificates  of  indebtedness  issued  on  account 
of  default  in  the  payment  of  local  asseBBments  under  this  artiele,  and  shall 
levy  the  same  upon  the  lots  or  parcels  in  default. 

Such  principal  shall  be  apportioned  among  the  lots  or  parcels  in  default 
so  that  the  tax  thereon  will  be  the  same  as  if  an  equal  portion  of  the  assess- 
ment were  then  to  be  paid.  Interest  on  an  unpaid  assessment  ahall  be  added 
to  such  tax  at  the  rate  payable  by  the  bond  or  certificate  of  indebtedness, 
which  must  be  computed  to  the  time  when  the  principal  or  an  installment 
will  become  due ;  or  if  no  principal  will  become  due  during  the  fiscal  year, 
then  the  interest  accruing  during  that  year  upon  the  assessment  must  be 
levied  upon  such  lot  or  parcel. 

So«roe.— Former  Village  U  (L.  1S97,  ch.  411)  i  275;  orlgliiallr  revised  from  L. 
1889,  cb.  376,  i  10,  In  port,  an  amended  by  L.  1896,  cb.  409. 

g  278.  CostraotB  with  other  munioipalities,  lewer  distrioti,  et  cetera. — 
The  board  of  sewer  commissiouns  may  contract  for  the  ctmnection  of  the 
sewerB  thereof  with  the  sewers  of  another  village,  or  of  a  town,  or  city, 
or  of  a  sewer  district  established  under  the  provisions  of  article  eleven  of 
the  town  law ;  or  jointly  with  such  other  viUage  or  a  town  or  city  or  sewer 
district  established  as  aforesaid,  may  construct,  maintain,  operate  or  use 
sewers,  outlets  or  disposal  works;  or  may  contract  with  any  such  other 
village,  or  town,  or  city,  or  sewer  district  established  as  aforesaid  for 
the  right  to  construct  and  maintain  through  any  such  other  village,  town 
or  city,  or  sewer  district  established  as  aforesaid,  an  outlet  sewer,  including 
the  right  to  acquire  real  property  for  such  sewer  outlet,  which  thereupon 
may  be  acquired  either  at  private  sale  or  by  condemnation  as  authorized 
by  this  act.  No  sewer,  outlet  or  disposal  works  of  any  other  village,  town 
or  sewer  district  thereof,  or  city,  shall  be  constructed  in  any  village  with- 
out the  approval  of  the  board  of  sewer  commissioners  of  the  village  in 
which  such  sewer,  outlet  or  disposal  works  shall  be  constructed,  and  no 
such  contract  shall  be  made  unless  a  proposition  therefor  be  adopted  by 
the  villt^ce  constmctiug  the  sewer,  outlet  or  disposal  works,  stating  the 
maximum  expense.  {Amended  by  L.  1909,  ch.  212,  L.  1912,  ch.  122  and 
L.  1915,  ch,  25.) 

Sonroe. — Former  Village  U  (L-  1897,  cb.  414)  |  276;  orlstnaIl7  revised  from  L. 
1889,  cb.  37G,  i  3,  as  amended  by  L.  1896,  cb.  201. 

§  277.  Annual  report  of  sewer  oommiuioneit. — Between  the  first  and 
fourth  day  of  March  in  each  year,  the  board  of  sewer  commissioners  shall 
file  with  the  village  clerk  a  report  containing  a  statement  of  the  following 
facts: 

1.  The  amount  of  money  on  hand  at  the  beginnii^  of  the  preceding 
fiscal  year,  and  the  receipts  from  all  sources  during  such  year. 

2.  An  itemized  statement  of  the  amount  paid  out  during  such  year, 
and  the  balance  tm  hand. 
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3.  The  outstanding  indebtedness  of  the  department,  either  bonded  or 
otherwise,  separately  stated. 

4.  A  statement  of  the  principal  or  interest  which  will  become  due  dur- 
ing the  current  fiscal  year  on  bonds  or  certificates  of  indebtedness. 

5.  The  improvements  and  extensions  made  durii^  such  preceding  year, 
and  the  general  condition  of  the  sewer  system. 

6.  Such  other  facts  as  the  board  deems  important  for  the  information 
of  the  village,  together  with  such  recommendations  concerning  the  depart- 
ment as  may  be  deemed  proper. 

Source. — Former  Village  L.  (L.  1897,  cIi.  414)  {  277;  ortKlnally  revlMd  from  L. 
1889,  ch.  3TE,  |  12. 

LeKal  ohftracrter  of  oommlulonen  Is  not  that  ot  Independent  offlcera  actii^  toi 
ttaemeelTes  bot  tbey  are  instrumeatB  ot  ttae  mnolcipal  government.  They  perform 
a  duty  which  ia  primarily  charged  upon  the  village;  they  exlet  solely  tor  the  benefit 
of  the  village,  and  have  no  duty  disconnected  with  It  Bolton  v.  Village  of  New 
Rochelle  (1895),  84  Hun  281,  28  N.  Y.  Supp.  825. 

§  278.  Sever  oonneotions. — The  board  of  sewer  commissioners  shall 
cause  a  notice  to  be  pnblided  in  the  (^cial  newspaper  of  the  village  and 
in  all  other  newspapers  published  therein  requiring  the  owners  or  occu- 
pants of  any  and  all  property  fronting  or  abutting  on  any  street  or  por- 
tion thereof  in  or  upon  which  any  public  sewer  is  about  to  be  laid  or  is 
being  laid  or  has  been  laid  by  the  said  board  to  make  and  lay  connection 
pipes  to  and  from  Uie  sewer  maina  in  said  street  or  any  portion  thereof  in 
front  of  each  separate  piece  of  property  and  where  directed  by  said  board, 
within  such  time  and  in  such  manner  and  under  such  inspection  as  said 
board  shall  prescribe,  and  whenever  any  such  owner  or  occupant  shall  have 
made  default  in  makii^  such  connections  with  said  sewer  mains  opposite 
the  lands  and  premises  owned  or  occupied  by  him  as  directed  in  and 
required  by  said  printed  notice  therefor  in  the  manner  and  within  the 
time  specified,  the  said  board  shall  have  power  and  authority  to  so  make, 
extend  and  complete  the  same  to  the  property  line  of  the  lauds  and 
premises  so  owned  or  occupied  opposite  thereto  and  in  front  thereof,  and 
to  connect  the  same  with  any  existing  connecting  pipes  in  front  thereof, 
and  the  actual  expense  thereof,  including  all  labor  done  and  materials 
used  in  doing  and  eompletii^  the  same,  shall  be  assessed  by  the  trustees 
of  the  village  upon  each  separate  piece  of  property  opposite  which  the 
same  shall  be  done  and  completed  and  shall  be  a  lien  and  liens  on  said 
premises  and  lots  of  land  respectively,  and  the  same  shall  be  collected  in  the 
same  manner  as  other  local  assessments  or  assessments  for  local  improve- 
ments as  provided  by  the  special  charter  of  the  village  or  the  general 
village  laws  of  the  state  as  the  case  may  be,  and  when  so  collected  the 
amount  thereof  shall  be  pud  into  the  sewer  funds  of  the  village.  (Added 
by  L.  1910,  ch.  259.) 
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AETIOLE  XI^ 

[Article  added  1>7  L.  1910,  cb.  626.] 

BOJUID  07  PUBLIC  WOKXS. 

S«cUoa  278.  EBtabllebment  of  board  of  public  works;   appolntmenU. 

279.  Organization  of  board;  offlcers;  meetings;  genraal  powers. 

280.  Further  apedflc  powers  and  duties  of  the  board. 
2S1.  Reports. 

282.  P^nds;  bow  raised  and  applied. 

283.  Application  of  other  proTlsions. 

g  278.  Establiihment  of  board  of  public  worka;  appointmenta. — After  a 
proposition  therefor  has  been  duly  adopted  b?  the  electors  at  an  annual 
or  special  election,  any  village,  whether  incorporated  under  this  chapter 
or  other  general  law,  or  under  a  special  act,  may  establish  a  board  of  pub- 
lic works  therein  which,  when  established  as  aforesaid,  shall  be  subject  to 
the  provisions  of  this  article.  The  board  shall  consist  of  four  members. 
Upon  the  adoption  of  the  proposition  the  president  of  the  village  shall 
forthwith,  by  and  with  the  advice  and  consent  of  the  board  of  trustees, 
appoint  one  member  for  a  term  ending  on  the  next  ensuing  thirty-first 
day  of  March  and  the  other  '  member  for  snch  terms,  respectively,  that 
the  term  of  one  member  shall  expire  annually  on  the  thirty-first  day  of 
March.  Thereafter  one  member  shall  be  in  like  manner  appointed  annu- 
ally on  the  last  Monday  in  March  to  hold  office  from  and  including  the 
succeeding  first  day  of  April  for  the  term  of  four  years;  provided,  however, 
that  appointments  shall  take  effect  at  the  time  of  their  cwifirmation  by 
the  board  of  trustees,  and  until  snch  confirmation  the  incumbent  whose 
regular  term  has  expired  shall  hold  over;  and  provided  further,  that  if 
the  first  and  second  appointments  submitted  to  the  board  in  any  year  ere 
neither  of  them  confirmed,  no  further  appointment  dall  be  made  for  such 
year  but  the  member  thus  holding  over  shall  continue  to  serve  until  the 
thirty-first  day  of  March  of  the  following  year.  A  vacancy  occurring  at 
any  time  and  for  any  cause  shall  be  filled  by  the  appointment  in  like 
manner  of  a  member  for  the  imex^ired  term  of  the  member  whose  position 
is  thus  made  vacant.  Appointmenta  shall  be  made  in  such  manner  that 
not  over  two  members  of  the  board  at  any  time  shall  belong  to  the  same 
political  party.  All  appointments,  whether  regalar  or  to  fill  a  vacancy, 
shall  be  made  in  writing  and  filed  with  the  village  clerk  and  a  certified 
transcript  of  the  motion  or  resolution  confirming  the  same  shall  be  at- 
tached therto.  The  members  are  hereby  severally  designated  "commission- 
ers of  public  works ' '  and  may  be  referred  to  as  such.  No  such  commissioner 
shall  bold  any  other  village,  school  or  town  office  during  his  term  and 
no  person  shall  be  appointed  such  commissioner  who  is  not  a  resident 
of  the  village  and  a  qualified  elector  therein ;  the  commissioners  shall  serve 
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without  compeiisation  and  shall  have  no  pecuniary  interest  in  any  con- 
tract or  dealing  with  the  said  board  of  public  worhs  of  Uie  village,  in  any 
matter  under  the  offleial  management  of  the  board.  Every  commissioner 
shall,  before  entering  upon  the  dischai^  of  his  duties,  take  and  ^e  with 
the  village  clerk  the  constitutional  oath  of  office.  {Added  by  L.  1910,  eh. 
626.) 

§  279.  Ort^aniiation  of  board;  offlcen;  meetini^;  general  powers.^ — ^Within 
ten  days  from  the  original  appointment  of  members  of  the  board,  and 
within  a  like  period  each  year  after  the  thirty-first  day  of  March,  the  board 
shall  meet  in  the  tmstees'  rooms  or  in  such  other  place  as  the  trustees  may 
provide  as  its  office  and  choose  from  their  number  a  president,  to  serve 
for  one  year,  and  a  clerk  to  hold  ofBce  at  the  pleasure  of  the  board.  The 
clerk  shall  receive  such  salary  as  the  board  of  public  works  may,  from 
time  to  time  by  resolution,  determine,  payable  as  the  salaries  of  other 
village  officers  or  employees  are  paid.  It  shall  be  the  duty  of  the  clerk 
to  record  the  proceedings  of  the  board  of  public  works  in  a  book  to  be  kept 
for  that  purpose,  and  perform  such  other  duties  connected  with  the  office  as 
shall  be  required  by  said  board.  Said  board  shall  meet  each  month  and  at 
such  other  times  as  they  may  decide.  The  said  board  is  hereby  authorized 
and  empowered  to  make  rules,  not  inconsistent  with  law,  as  to  its  meetings 
and  all  other  matters  under  its  control.  Said  board  of  public  works  shall 
in  and  for  the  village  have  all  the  powers  and  perform  all  the  duties  of 
commissioners  of  highways  in  towns,  except  as  herein  otherwise  provided. 
The  said  board  is  vested  with  the  charge,  management,  control  and  main- 
tenance of  the  highways,  streets,  storm  water  sewers,  gutters,  curbs,  side- 
walks, public  parks,  places  and  squares  within  the  village  and  of  all  the 
machinery,  tools  and  implements  used  in  connection  therewith,  and  of 
naming  the  streets  and  giving  numbers  to  lote  and  tenements  and  changing 
the  same.  Upon  the  organization  of  said  board  of  public  works  all  of  the 
property  and  effects  owned  by  the  village  used  or  to  be  obtained  for  use 
in  connection  with  the  matters  to  which  the  provisions  of  article  six  of 
this  chapter,  or  like  provisions  in  the  special  act  incorporating  the  village 
pertain,  shall  be  under  the  direction  and  management  of  said  board  of 
public  works.  All  the  powers  and  duties  vested  by  law  in  the  board  of 
trustees  of  said  village,  as  to  the  streets,  sidewalks,  curbs,  gutters,  storm 
water  sewers,  public  places,  squares,  parks  and  bridges  are  hereby  trans- 
ferred to  and  conferred  upon  such  board  of  public  works.  {Added  by  L. 
1910,  eh.  626.) 

§  280.  Further  ipeoiilo  powen  and  dntiet  of  the  board. — The  said  board 
of  public  works  shall  have  power: 

1.  To  appoint  and  employ  a  superintendent  of  streets,  who  shall  be  a 
resident  of  said  village,  fix  his  salary  and  remove  him  at  pleasure.  He 
shall,  under  the  direction  and  control  of  the  board  of  public  works,  have 
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the  care  and  snperintendenee  and  repair  and  keep  in  order  the  highways, 
streets  and  parks  in  said  village. 

2.  To  make  contracts  relating  to  the  constmeti<ai  and  repair  of  bridges, 
highways,  streets,  curbing,  storm  water  sewers,  sidewalks,  public  places, 
squares  and  parks,  cleaning  streets  and  the  ranovai  of  dirt  therefrom,  the 
grading,  paving,  repaving  and  macadamizing  of  all  streets,  public  places 
and  squares,  and  the  provision  of  all  materials,  machinery,  implements, 
utensils  and  labor  therefor. 

3.  To  construct,  lay  out,  extend,  alter,  ^raighten  all  streets,  sidewalks, 
curbs,  gutters,  storm  water  sewers,  public  places,  squares  and  parks  in 
said  village;  no  street  shall  be  disctmtinued  and  no  new  street  opened 
withont  the  consent  of  all  persons  owning  or  interested  in  lands  thereon, 
except  by  proceedings  under  the  highway  law. 

4.  To  grade,  pave,  repave  or  macadamize  any  street  or  section  of  a 
street  or  any  public  place  or  square  and  to  fix  and  regulate  the  grade  line 
of  streets  and  sidewalks,  and  to  cause  said  walks  and  gutters  to  be  made 
and  curbs  to  be  set  of  such  materials  as  it  may  direct. 

5.  To  cause  all  necessary  surveys,  maps  and  profiles  relating  to  streets 
and  sidewalks  existii^  at  the  time  or  which  may  thereafter  exist,  and  to 
any  work  within  its  jurisdiction,  to  be  made. 

6.  To  regulate  the  planting,  trimming,  rearing  or  r^noving  of  trees 
in  the  streets,  public  parks,  places  and  squares  in  the  village. 

7.  To  improve  and  ornament  the  public  parks,  pleasure  grounds  and 
to  make  regulations  in  the  management  and  use  thereof. 

8.  To  regulate  the  use  of  storm  water  sewers  and  to  grant  permits 
therefor.     {Added  by  L.  1910,  ch.  626.) 

§  281.  Beports. — After  the  close  of  the  fiscal  year  and  prior  to  the 
time  when  the  annual  financial  report  of  the  trustees  is  required  to  be 
published,  the  said  board  of  public  works  shall  make  out  and  file  with  the 
village  clerk  a  report,  in  writing,  containing  a  statement  of  the  following 
matters: 

1.  The  amount  of  money  on  hand  at  the  beginning  of  the  precedii^ 
fiscal  year,  under  its  control,  and  the  receipts  from  all  sources  during  said 
year. 

2.  An  itemized  statement,  in  detail,  of  the  amount  paid  out  during  said 
year,  to  whom  and  what  for,  and  balance  on  hand, 

3.  The  outstanding  indebtedness  of  said  board. 

4.  The  improvements  and  extensions  made  during  said  preceding  year 
and  the  general  condition  of  its  department. 

5.  An  estimated  statement  of  the  amount  necessary  to  defray  the  cost. 

(a)  For  cleaning  the  streets. 

(b)  For  ordinary  repairs  to  streets. 

(c)  For  the  portion  of  the  expense  of  paving  and  curbing. 

(d)  For  t^e  maintenance,  ornamentation  and  improvement  of  the  pub- 
lie  parks. 
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(e)  For  the  care  and  ordinary  repairs  of  the  storm  water  sewera. 

(f)  For  extending  the  storm  water  sewers. 

(g)  For  the  purchase  or  repair  of  machinery,  implements  and  utensils, 
for  the  use  of  the  board. 

(h)     For  salaries. 

(i)     For  other  expenses  of  said  board  not  specifically  mentioned. 

(i)  Such  other  facts  as  said  board  deems  important  for  the  information 
of  the  village,  together  with  such  recommendations  as  it  may  deem  proper. 

(k)  Said  reports  shall  be  published  with  the  annual  report  of  the  board 
of  trustees  of  said  village.     {Added  by  L.  1910,  ch.  626.) 

§  282.  Fandi;  how  raised  and  applied. — ^The  board  of  trustees  shall 
place  the  amount  ao  stated  and  estimated  in  the  village  bu^et  and  tax 
assessment  as  part  of. the  ordinary  expenses  of  the  village  and  raise  the 
same  by  tax,  provided,  however,  that  if  the  sum  so  estimated  exceeds  in 
the  aggregate  the  sum  of  fifteen  thousand  dollars  in  a,  village  of  the  first 
class,  five  thousand  dollars  in  a  village  of  the  second  class  or  twenty-five 
hundred  dollars  in  a  village  of  the  third  class,  the  same  shall  not  be  thus 
raised  without  the  approval  of  the  electors  of  the  village  aa  shown  by  a 
proposition  therefor  adopted  at  the  annual  election  occurring  next  after 
the  filing  of  such  estimate.  If  any  such  estimate,  submitted  to  the  electors 
pursuant  to  the  above  requirements,  ia  not  approved  then  the  amount  to 
be  raised  as  aforesaid  for  the  board  of  public  works,  for  the  year  to  which 
such  estimate  relates,  shall  be  the  maximum  sum  above  specified  for  village 
of  the  claas  to  which  the  village  belongs.  When  available  therefor,  the 
village  treasurer  shall  place  the  moneys  so  raised  to  the  credit  of  the  street 
fund,  which  fund  shall  be  applied  only  to  the  payment  of  drafts,  or  orders 
issued  by  said  board  of  public  works,  signed  by  its  clerk  and  president. 
In  case  the  board  of  public  works  shall  at  any  time  determine  that  the 
amount  so  placed  to  the  credit  of  the  board  of  public  works  is  more  than 
will  be  necessary  to  defray  the  expenaea  of  aaid  board  of  public  worka 
for  such  current  year,  the  aoid  village  treasurer  shall  by  direction  of 
said  board  of  public  works  transfer  the  excess  thereof  from  the  street 
fund  to  any  other  fund  of  said  village. '  In  a  village  having  a  board  of 
public  works  ail  moneys  required  for  exercising  ita  powera  and  duties  shall 
be  payable  exclusively  from  the  street  fund.     {Added  hy  L.  1910,  ch.  626.) 

g  283.  Application  of  other  provittont. — ^AU  provisions  of  this  chapter- 
conferring  powers  or  imposing  duties  generally  upon  all  mnuicipal  boards 
as  such,  without  reference  to  the  particular  functions  of  any  auch  board, 
shall  apply  to  the  board  of  public  works;  and  a  board  of  public  woi^ 
established  under  this  article  may  be  abolished  in  the  manner  provided  by 
this  chapter  for  the  abolition  of  separate  municipal  boards.  In  the  event 
of  such  abolition,  the  powers  and  duties  of  the  board  of  public  works,  so. 
far  as  they  were  previously  imposed  on  and  exercised  by  the  board  of 
trustees,  shall  rev^t  to  the  latter  board.     {Added  hy  L.  1910,  ch.  626.) 
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ARTICLE  XII. 

OEKETSKIES. 

Seetlon  390.    Acqnlsltfon  of  lands  for  parks  or  cemdteiiea. 

291.  DlTlsloa  Into  Iota;   coiiTeyaiiceB  of  lote. 

292.  Ordinances. 

2924.    Caneterlee  In  Watklos. 

293.  Interment  of  atrangera. 

294.  Record  of  Intermenta. 
29E.    Propeily  fn  trust. 

296.  Annual  report  of  park  and  cemeterr  commlaslonera. 

297.  [Powers  of  park  commlBBiooen.] 

§  290.  Aoqnititioii  of  landi  for  parka  or  oenuiteriet. — The  board  of  park 
or  cemetery  cominissioiiers  of  a  villas  may,  in  behalf  of  the  village,  accept 
by  gift,  grant  or  devise  thereto,  land  for  a  village  park  or  village  cemetery 
within  the  village,  or  vrholly  within  three  miles  of  the  boandaries  thereof : 
or  may  require  the  board  of  trustees  to  submit  to  a  village  election  a 
proposition  to  purchase  for  such  purpose  auy  lands  bo  located,  specifying 
the  maximum  amount  to  be  paid  therefor  and  the  mode  of  raising  such 
amount.  If  the  proposition  be  adopted,  the  board  of  cemetery  commis- 
sioners may  purchase  such  lands  accordingly,  or,  if  unable  to  agree  with 
the  owners  for  the  purchase  thereof,  may  acquire  the  title  thereto  by  con- 
demnation ;  but  if  the  commissioners  appointed  in  the  condemnation  pro- 
ceedings shall  fix  the  value  of  the  land  at  a  larger  amount  than  authorized 
to  be  paid  therefor  by  such  election,  the  condemnation  proceedings  shall 
be  abandoned  and  the  costs  of  the  defendant  shall  be  paid  by  the  village 
unless  payment  of  such  larger  amount  shall  be  authorized  at  a  village  elec- 
tion. All  lands  acquired  for  a  village  park  or  cemetery  shall  be  a  part  of 
the  territory  of  the  village.     {Amended  by  L.  1909,  ck.  469.) 

Sonroe. — Former  Tillage  L.  (L.  1897,  ch.  414)  |  290;  orlglnallr  rerlsed  from  L. 
1870.  ch.  760,  I  1,  as  amended  bj  L.  1892,  cb.  B18  (not  repealed) ;  L.  1847,  cb. 
209,  I  1,  as  amended  by  L.  1872,  ch.  696,  Sl  2,  8;  U  1870,  ch.  291,  ttt  3,  |  3, 
anbd.  24. 

Keferenoei.— Acqnialtlon  of  land,  ^ee  General  Municipal  Law,  |J  160-162.  Sale 
and  mortgage  of  cemeteries.  See  Real  Property  Law,  |  4G0.  Injurr  te  grave- 
atones,  Penal  haw,  |  1427.  Killing  or  Injuring  birds  or  animals  In  cemetery.  Id. 
i   1425,  SuM.   10. 

Land  may  ^e  eondenmed  for  the  purpose  of  a  public  cemetery,  where  the  public 
In  general  have  a  right  to  Interment.  Fameman  v.  Mt.  Pleasant,  etc.,  Ass'n,  135  Ind. 
344,  36  N.  E.  271. 

§  291.  Division  isto  lots;  oonveyancei  of  loti. — The  board  of  cemetery 
commissioners  has  the  supervision  and  control  of  all  village  cemeteries.  It 
shall  cause  the  same  to  be  divided  into  lots,  and  provide  for  the  conveyance 
thereof  to  individuals  for  the  sole  purpose  of  interments,  and  upon  the 
payment  of  the  pnrehase-priee  of  any  lot,  shall,  in  the  name  of  the  village, 
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L.  ISM,  ch.  84.  CemeteriM.  |1  292. 292-a. 

Qzecute,  acknowledge  and  deliver  a  conveyance  to  the  purchaser  thereof. 
The  clerk  of  the  village  shall  keep  a  record  of  the  sale  of  each  lot,  its  num- 
ber, the  date  of  sale  and  the  name  of  the  purchaser ;  and  shall  record  each 
conveyance  thereof.  No  sale,  transfer  or  assignment  of  such  lot  or  any  in- 
terest therein  subsequent  to  the  sale  by  the  village  shall  be  valid,  unless  by 
an  instrument  in  writing  signed  end  duly  acknowledged  and  recorded  in 
the  office  of  the  village  clerk.  The  elerk  shall  be  entitled  to  receive  ten 
cents  per  ftdio  for  the  recording  of  each  conveyance. 

Bonrec. — ^Ponuer  Village  L.  (L.  1S97.  ch.  414)  |  291;  orlKlnallv  rerliied  from  L. 
1847,  ch.  209,  I  6. 

§  292.  Ordinanoei.— The  board  of  park  or  cemetery  commissioners  may 
adopt  reasonable  ordinances  for : 

1.  The  care,  management  and  protection  of  the  park  or  cemetery 
grounds. 

2.  The  use,  care  and  protecticm  of  lots  in  such  cemeteries. 

3.  The  conduct  of  persons  within  the  park  or  cemetery  grounds,  and  the 
exclusion  of  improper  persons  therefrom. 

4.  Regulating  and  dividing  marks  between  the  various  lots  and  parts  of 
lots  in  cemeteries  and  their  size,  shape  and  location. 

5.  Preventing  improper  monuments,  effigies  and  structures  within  the 
same. 

6.  Regulating  the  introduction  and  growth  of  plants,  trees  and  shrubs 
within  such  grounds. 

7.  The  prevention  of  the  burial  in  any  lot  or  part  of  any  lot  of  any 
person  not  entitled  to  burial  therein. 

The  board  of  park  or  cemetery  commissioners  may  fix  the  penalties,  not 
to  exceed  twenty  dollars,  for  violations  of  such  ordinances.  Such  ordi- 
nances, when  adopted,  shall  be  printed  and  conspicuously  posted  in  at 
least  five  places  upon  the  cemetery  grounds.  {Amended  by  ,L.  1909,  ck. 
469.) 

Sontoe.— Former  VIUi«e  L.  (L.  1897,  ch.  414)  |  292;  arlRtnallv  tctIhnI  from  L. 
1847,  ch.  209,  I  4. 

Kcfereneet. — See  {|  92-95.    Approval  of  ordinances  by  trustees,  |  94. 

Omiaouoe  may  forbid  burial  of  the  dead  within  the  city  limits  and  this  not- 
wlthBtandlng  the  fact  that  at  the  time  the  cemetery  asBOclatloa  took  the  conveyance 
of  its  lands,  It  was  lawful  to  use  them  for  cemetery  purposes.  People  v.  Pratt 
(1891),  129  N.  y.  68,  29  N.  B.  7. 

§  262-a.  Cemeteries  in  Watkins. — ^The  board  of  park  or  cemetery  com- 
missioners of  the  village  of  Watkins,  in  the  county  of  Schuyler,  shall  have, 
in  addition  to  the  powers  granted  by  section  two  hundred  and  ninety-two 
of  this  chapter,  the  power  to  assess  the  owners  of  lots  in  any  cemetery 
in  such  villaee  an  amount  not  exceeding  two  dollars  per  year  for  the  pur- 
pose of  raising  moneys  to  keep  the  lots  in  such  cemetery  in  good  and 
proper  condition,  and  the  trustees  of  such  village  for  that  purpose  shall 
VOL.  VIII— «0 
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have  all  the  powers  menticHied  in  section  seventy-two  of  the  meTDbership 
corporation  •  law.     {Added  hy  L.  1915,  ch.  203.) 

§  2d3.  latennent  of  itrangera. — The  board  of  cemetery  commissioners 
shall  reserve  a  portion  of  the  ground  in  any  sueh  cemetery  for  the  inter- 
ment of  atrantters  and  other  persons  who  may  die  in  the  villajce  under 
circumstances  which  render  it  unreasonable  to  require  payment  for  making 
such  interment- 

Sanroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  293;  originally  revised  from  L. 
1847,  ch.  209,  i  6. 

§  294.  Secord  of  intermenta. — The  board  of  cemetery  commissioners 
shall  cause  an  accurate  record  to  be  kept  of  every  interment  in  such  ceme- 
tery, specifying  the  lot  in  which  such  interment  is  made,  the  time  when 
made,  and  the  name,  age  and  place  of  birth  of  the  person  interred,  if  thew 
particulars  can  be  conveniently  ascertained. 

Sonroe.— Former  Village  L.  (L.  1S97,  ch.  414)  t  294;  originally  revised  from  L. 
1847,  ch.  20&,  i  7. 

g  S!95.  Property  in  tnitt. — The  board  of  park  or  cemetery  commissioners 
of  a  village  may  take  and  hold  any  property  given,  bequeathed  or  devised 
to  it  in  trust,  to  apply  such  property  or  the  income  thereof  for  the  im- 
provement or  embellisltment  of  such  park  or  cemetery,  or  the  erection  or 
preservation  of  a  building,  structure,  fence  or  walk  therein,  or,  in  any  such 
cemetery,  for  the  renewal,  erection  or  preservation  of  a  tomb,  monument, 
stone,  fence,  railing  or  other  erection  or  structure,  on  or  around  any  lot 
therein  or  the  planting  or  cultivation  of  trees,  shrubs,  flowers  or  plants  in 
or  about  a  lot  therein  or  for  otherwise  caring  for  and  maintaining  a  lot 
therein,  according  to  the  terms  of  such  grant,  devise  or  bequest,  {Amended 
by  L.  1909,  ch.  469.) 

Sonroe. — Former  Village  L.  (L.  1S97,  ch.  414)  |  295.  Section  waa  new  Id  tormer 
Village  Law. 

Thli  leetlon  li  broad  eaovgli  to  apply  te  private  loti,  but  must  be  read  In  con- 
nection with  otber  existing  provisions  of  law  relative  to  trnsta.  Matter  of  Waldron 
(1907),  G7  Misc.  276,  279,  109  N.  Y.  Snpp.  681. 

§  296.  Annual  report  of  park  and  cemetwy  oommiuioners. — ^Between 
the  first  and  fourth  day  of  March  in  each  year,  the  boards  of  park  and 
cemetery  commissioners  shall  file  with  the  village  clerk  a  report  containing 
a  statement  of  the  following  facts: 

1.  The  amount  of  money  on  hand  at  the  beginnmg  of  the  preceding 
fiscal  year,  and  the  receipte  from  all  sources  during  such  year. 

2.  An  itemized  statement  of  the  amount  paid  out  during  such  year  and 
the  balance  on  hand. 

3.  The  outstanding  indebtedness  of  the  department,  either  bonded  or 
otherwise,  separately  stated. 

*  So  tn  original. 
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L.  IMS,  cb.  64.  Relnoorpontios.  H  297, 300. 

4.  The  estimated  deficiency  in  the  amount  necessary  to  pay  principal 
or  interest  or  the  expenses  of  the  department  durinfc  the  next  fiscal  year, 
after  applying  thereto  the  probable  amount  available  from  the  park  or 
cemetery  fund. 

5.  The  improvements  made  daring  such  preceding  year  and  the  general 
condition  of  the  park  or  cemetery. 

6.  The  number  of  intermraits  made  since  its  last  annual  report. 

7.  Such  other  facts  as  the  board  deems  important  for  the  information 
of  the  village,  together  with  such  recommendations  concerning  the  depart- 
ment as  may  be  deemed  proper.     {Amended  by  L.  1909,  cA.  469.) 

Sonroe.— Former  Vlllase  L.  (L.  1897,  cb.  414)  |  296;  originally  revlaed  from  U 
U71,  ch.  696,  but  moatlj  sew. 

§  297.  Powera  of  park  oommisiionen. — The  board  of  pai^  commis- 
sioners has  the  supervision  and  control  of  all  village  parks  and  the  care 
and  miUDtenance  of  the  same.  They  shall  keep  any  village  park  in  repair 
and  for  that  purpose  shall  have  the  use  of  ench  funds  as  may  be  appro- 
priated by  the  village  board  therefor  but  the  expenses  thereof  in  any  year 
of  a  village  of  the  fourth  class  shall  not  exceed  five  hundred  dollars;  in 
a  village  of  the  third  class,  one  thousand  dollars;  in  a  village  of  the  second 
class,  fifteen  hundred  dollars,  and  in  a  village  of  the  first  class,  two  thou- 
sand dollars.  If  the  estimated  expense  for  maintaining  the  same  in  any 
one  year  will  exceed  the  above  amounts  such  estimated  expense  can  only  be 
incurred  when  authorized  by  a  proposition  adopted  at  an  election.  (Added 
ly  L.  1909,  cA.  469.) 


ARTICLE  XIII. 

KETHCO&FOaATIOH. 

Soctfon  300.  Reincorporation  of  apeclal  village  under  this  chapter. 

301.  Notice  and  conduct  of  election. 

302.  Certificate  of  election. 

303.  Effect  of  reincorporation. 

304.  Determination  of  number  of  trustees. 

305.  Reincorporation  of  certain  villages  conflrmed. 

§  300.  B«iiU!orporatios  of  special  village  under  this  chapter. — A  village 
incorporated  by  special  law  and  subject  to  its  provisions  may  be  reincorpo- 
rated under  this  chapter  by  adopting  a  proposition  therefor.  Such  a 
proposition  may  be  submitted  at  an  annual  election  or  at  a  special  election 
to  be  called  for  that  purpose. 

The  board  of  trustees  of  such  a  village  may,  upon  its  own  motion,  and 
shall,  upon  the  petition  of  twenty-five  electors  assessed  upon  the  last  assess- 
ment-roll of  the  village,  cause  to  be  submitted  at  a  village  election  a  proposi- 
tion for  such  reincorporation.  The  ballots  to  be  used  at  such  an  election 
may  be  written  or  printed,  and  shall  contain  either  the  words  "For  the 
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II  301,  SOS.  RelDcorporatfon.  h.  1BD9,  ch.  64. 

reincorporation  of  the  Tillage  of  (naming  it)  under  the  village  law."  or 
"Against  the  reincorporation  of  the  village  of  (naming  it)  under  the 
village  law," 

A  proposition  for  the  reincorporation  of  a  village  tinder  this  article  shall 
not  he  submitted  at  an  election,  either  annual  or  special,  during  the  months 
of  Pehmary  or  March. 

Bovrae Former  Village  U  (L.  1S9T,  ch.  414)  |  300.    Thli  arUcle  In  tbe  fomiM- 

Ttllase  I<aw  waa  a  BubatituU  for  L.  1S70,  ch.  291,  tit  8,  |  30,  aa  amended  by  L. 
1875,  ch.  339. 

Tine  of  luhmtMlon  It  dlKretlonair  hut  auch  dlacretlon  Is  not  arbitrary  and 
muBt  be  reasonably  exercised.  The  trustaea  ahould  not  delay  the  eubmtaalon  tor  a 
period  of  eight  monthB  In  order  that  the  question  may  be  Bobmltted  at  a  general 
election.  People  ex  rel.  Fleming  r.  Daley  (1903),  S9  App.  DIt.  ISS,  86  N.  T.  Supp. 
429. 

Frequency  with  which  propoiltlonB  for  relncorporatton  can  be  anbmltted  to  vote, 
Rept.  of  Atty.  Oenl.  (1902)  226. 

AdiUt  refldemt  woman  may  Bign  peUtion.    Rept.  of  Atty.  Oenl.  (1S98>  71. 

QnaUled  voten  are  those  who  have  a  right  to  vote  under  the  special  law.  Vair 
ter  of  Village  of  Sag  Harbor  (ISOl),  32  Mlac.  624,,  67  N.  Y.  Bnpp.  G74. 

A  Teteran,  whose  real  estate,  purchased  with  pension  money,  iB  exempt,  may 
vote  on  the  question  of  reincorporation.    Rept.  of  Atty.  Oenl.  (1898)  108. 

§  301.  Notice  and  ooadnct  of  election. — If  the  proposition  is  to  be  sub- 
mitted at  an  annual  election  notice  thereof  shall  be  given  by  the  board  of 
trustees  by  posting  notices  in  five  public  places  in  the  village,  and  publish- 
ing the  same  in  each  newspaper  actually  printed  therein,  if  any,  at  least 
twent}'  days  before  such  annnal  election.  If  it  is  to  be  submitted  at  a 
special  election  notice  of  such  election  and  of  the  submission  of  such 
proposition  thereat  shall  be  given  in  the  same  manner  and  for  the  same 
time  as  for  the  submission  of  such  a  proposition  at  an  annual  election. 
Such  a  special  election  shall  be  held  by  the  same  officers  and  conducted  eind 
the  result  canvassed  in  the  some  manner  as  provided  by  law  for  an  annual 
election  in  such  village. 

Sonroe.— Former  Village  L.  (U  1897,  ch.  414)  |  301. 

PeraonB  entitled  to  vote  are  those  who  would  have  a  right  to  vote  at  a,  village 
election  held  under  the  special  law.  Matter  of  Village  of  Sag  Harbor  (190O),  32 
Misc.  624,  67  N.  Y.  Supp.  GT4. 

Election  for  reineorporatlon  not  invalid  becauee  women  taxpayers  were  not 
permitted  to  vote.    Ward  v.  Kropf  (1910),  120  N.  Y.  Supp.  476. 

§  902.  Certlfloate  of  eleotion. — The  officers  conducting  such  election 
shall  make  a  certiHcate  thereof,  showing  the  whole  number  of  votes  cast 
upon  such  proposition,  and  the  number  in  favor  of  and  against  it,  and 
within  twenty-four  hours  after  the  dosing  of  the  polls  of  such  election, 
mofit  file  such  certificate  in  the  office  of  the  village  clerk.  If  the  proposi- 
tion be  adopted  the  village  clerk  shall  within  ten  days  after  the  election  file 
a  certified  copy  of  such  certificate  in  tiie  office  of  the  clerk  of  each  county 
in  which  any  part  of  such  village  is  situated,  and  also  in  the  office  of  the 
secretary  of  state. 
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L.  1906,  cb.  S4.  Reincorporation.  If  303-^06. 

lontce.— Former  Village  L.   (L.  1897,  ch.  414)   i  302. 

Appeal  to  oounty  ooart  from  certificate  Is  not  authorized.  The  election  ehould 
be  reviewed  same  as  other  elections.  Matter  of  Village  of  Sag  Harbor  (1901),  32 
Misc.  624,  67  N.  Y.  Supp.  674. 

g  303.  Effect  of  reinoorporation. — If  the  proposition  be  adopted,  the  re- 
tacorporation  of  the  village  under  this  chapter  shall  tahe  effect  immediately 
upon  the  filing  of  the  certificate  of  election  in  the  office  of  the  village  clerk. 
From  and  after  such  filing  such  village  ehall  he  deemed  incorporated  under 
thia  chapter,  and  ahall  possess  all  the  powers,  enjoy  all  the  privileges,  and 
he  subject  to  all  the  liabilities,  in  all  respects  and  for  all  purposes,  as  if  it 
had  been  originally  incorporated  thereunder.  Such  reincorporation  shall 
not  affect  any  action  then  pending  or  cause  of  action  existing  by  or  against 
such  village,  nor  property  rights  thereof  under  the  provisions  of  any  law 
to  which  it  wEis  then  subject.  The  officers  of  the  village  in  office  when  the 
reincorporation  takes  effect  shall  continue  to  hold  their  offices  until  noon 
on  the  Monday  following  the  date  when  the  next  annual  election  in  such 
village  may  be  held  under  this  chapter,  at  which  time  their  terms  of  office 
shall  espire. 

Source.— Former  VillaBe  L.   (L.  1897,  ch.  414)    |  303. 

LeKltlatnre  nay  eonllrm  result  of  a  special  election  held  for  the  purpose  of  deter- 
mining the  qnestlon  of  reincorporation.  See  People  v.  Sutphln  (1901),  166  N.  Y. 
163,  59  N.  B.  770.  modg.  (1900),  53  App.  Dlv.  fll3,  6S  N.  Y.  Supp.  49. 

§  304.  Determination  of  munber  of  trustees. — A  special  election  to  de- 
termine the  number  of  trustees  to  be  elected  in  sach  village  at  the  first 
annual  election  after  such  reincorporation  shall  be  held  in  the  month  of 
February  next  preceding,  in  the  manner  and  upon  the  notice  prescribed  by 
article  three  of  this  chapter.  If  the  number  of  trustees  be  not  determined 
before  such  first  annual  election  the  village  shall  elect  two  trustees.  At 
such  first  annual  election  after  reincorporation  one-half  of  the  trustees 
shall  he  elected  for  one  year,  and  one-half  for  two  years. 

Sovroe.— Former  Village  K  (L.  1S97,  ch.  414)  |  304. 

g  306,  Beincorporatioa  of  certain  village!  oonftrmed. — All  vill^es  in  the 
state  incorporated  by  special  laws  and  subject  to  their  provisions  which 
have  attempted  to  reincorporate  under  the  provisions  of  chapter  four  hun- 
dred and  fourteen  of  the  laws  of  eighteen  hundred  and  ninety-seven  and 
the  acts  amendatory  thereof,  between  July  one,  eighteen  hundred  and 
ninety-seven,  and  January  one,*  ninteen  hundred  and  four,  and  which  have 
held  their  elections,  elected  their  officers  and  conducted  their  municipal 
affairs  under  or  agreeably  or  substantially  under  or  substantially  agreeably 
to  the  provisions  of  said  law  for  the  period  of  one  year,  or  longer,  are 
hereby  declared  to  he  regularly  and  duly  incorporated  villages  under  this 
chapter;  and,  so  far  as  any  defects,  omissions  or  irregularities  in  the  pro- 
ceedings for  such  reincorporation  affect  their  annual  and  special  elections 
and  meetings  and  their  acts  and  proceedings  at  such  elections  and  meet- 


•  So  In  original. 
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ings  and  the  election  of  their  presidents  and  their  other  village  offieers 
and  all  the  acts  and  proceedings  of  their  boards  of  troetees  and  all  the 
acts  and  proceedings  of  their  officers,  their  said  annual  and  special  elec- 
tions and  meetings  and  their  acts  and  proceedings  at  said  elections  and 
meetings  and  the  election  of  their  presidents  and  trustees  and  their  other 
village  officers  and  all  the  acts  and  proceedings  of  their  boards  of  trustees 
and  all  the  acts  and  proceedings  of  their  officers,  are  hereby  declared  to  be 
legal  and  valid;  and  »o  far  as  any  defects,  omissions  or  irregidatities  in 
their  proceedings  for  sach  reincorporation  affect  the  title  to  the  offices  held 
by  their  presidents,  trustees  and  other  officers,  their  said  prefddents,  trus- 
tees and  other  officers  are  hereby  declared  to  be  legally  holding  and  entitled 
to  their  offices  de  jure  until  the  expiration  thereof  as  provided  by  this 
'Chapter. 

This  section  shall  not  afifect  any  action  or  proceeding  now  pending  in 
.'any  court. 

Sonroe.— L.  1906,  ch.  269,  ff  1.  i. 

ConioUdaton'  aote. — Tbe  words  "tbe  village  law,"  1b  Uaea  4  and  9,  changed  to 
""chapter  four  hundred  and  fourteen  of  tbe  laws  of  eighteen  hundred  and  nlnetr- 
seven  and  the  acta  amendator;  thereor'  and  "said  law,"  to  avoid  mlBconatruc- 
tion;  the  references  In  those  places  being  to  the  present  Village  La-w,  which  Is 
repealed  by  this  chapter.  We  also  recommend  that  as  there  may  be  villages 
which  have  attempted  to  reincorporate  since  January  1,  1904,  that  the  words 
"nineteen  hundred  and  four"  be  changed  to  "nineteen  hundred  and  eight"  in  order 
to  Include  them. 

CoBllrmatloti  by  tpealal  act  and  the  lapse  of  twenty-five  years  will  cure  any  defect 
or  Irregularity  la  regard  to  the  time  the  polls  were  open  for  voting.  People  v. 
Sntpbln  (1900),  63  App.  Dlv.  613,  «S  N.  Y.  Snpp.  49.  mod.  (1901),  166  N.  Y.  163, 
59  N.  B.  770. 


ARTICLE  XIV. 

FHOTmOire  AF?UCABLK  TO  CZBTAIN  TTLLASEB. 

Section  310.  Application. 

311.  President's  term  of  office. 

312.  Board  of  police  commissioners. 

313.  Consolidation  of  boards. 

314.  Abolition  of  boards. 

315.  Treasurer's  additional  duties. 

316.  Salary  of  the  president  and  trustees. 

317.  Tax  levy. 

318.  Contract  for  lighting. 

319.  Collection  of  taxes  by  treasurer. 

320.  Borrowing  money. 

321.  Submission  of  propceltlons. 

§  310.  Application. — This  article  shall  apply  to  all  villages  whose  popu- 
lation is  shown  by  the  last  state  census  to  exceed  fourteen  thousand  inhab- 
itants. 
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Sovroe.— Former  Village  L.  <L.  1897.  ch.  414)  I  3394.  as  added  by  L.  1906,  ch.  34. 

§  311.    Ft«iid«iit'i  teim  of  ofloe. — In  every  such  village  the  term  of  office 
of  the  president  shall  be  two  ofiicial  years. 
Senroe.— Former  Village  L.  (L.  1897,  ch.  414)  t  339-b.  as  added  by  L.  1906,  ch.  34. 

g  312.  Board  of  polioe  oommiuionen. — Every  such  village  by  adopting 
a  proposition  therefor  at  aa  annual  election  may  establish  or  abolish  a 
separate  board  of  police  commissioners  composed  of  five  members,  who  must 
at  the  time  of  their  election  and  during  their  term  be  the  owners  of  prop- 
erty assessed  upon  the  last  preceding  assessment^roll  of  the  village.  If 
the  proposition  to  establish  such  board  be  adopted,  the  board  of  trustees 
at  its  next  annual  meeting  shall  appoint  such  commissioners  for  the  terms 
of  one,  two,  three,  four  and  five  years  respectively;  and  at  each  annual 
meeting  thereafter  the  board  of  trustees  shall  appoint  one  commissioner 
for  the  full  term  of  five  years.  Said  board  shall  have  all  the  powers  and 
is  subject  to  all  the  liabilities  and  must  perform  all  the  duties  of  the 
president  and  board  of  trustees  so  far  as  the  same  relate  to  the  police  or 
police  department,  and  to  the  exclusion  of  said  president  and  board  of 


BoDToe.— Former  Village  L.  (L.  1897.  ch.  414)  |  339-c,  aa  added  b;  L.  190S,  ch,  34. 

Contolldaton'  note. — Word  "owner"  changed  to  "owners,"  to  correct  an  obvloas 
error.  As  the  section  relates  to  more  than  one  p'erson  the  plural  should  be  used 
Instead  ol  the  singular  number. 

§  313.  CoMolidatiOB  of  boardi. — In  every  such  village  the  powers  and 
responsibilities  of  one  or  more  boards  of  commissioners  may  be  conferred 
upon  an  existing  board  by  the  adoption  of  a  proposition  therefor  at  an 
annual  election  and  thereupon  such  board  shall  possess  all  the  powers  and 
responsibilities  of  such  other  board  or  commission  consolidated  with  it, 
until  such  consolidation  be  abolished  by  adopting  a  proposition  therefor  at 
an  annual  election. 

Bonroe.— Former  Village  L.  (L.  1897,  ch.  414)  {  339-d,  as  added  by  L.  1906,  ch.  34. 

§  314.  Abolition  of  boards. — ^A  separate  board  of  commissioners  or  a 
consolidation  of  one  or  more  boards  of  commissioners  may  be  abolished  by 
adopting  a  proposition  therefor  at  an  election.  The  abolition  of  such  a 
board  or  consolidation  shall  take  effect  immediately  upon  filing  a  certificate 
showing  the  adoption  of  the  proposition.  Within  ten  days  after  such 
certificate  is  filed,  the  abolished  board  shall  deliver  to  the  clerk  of  the 
village  its  records,  books  and  papers ;  and  shall  also  within  the  same  time 
deliver  to  the  treasurer  all  funds,  and  to  the  president  all  other  property 
in  its  possession  or  under  its  control,  belonging  to  sneh  department. 

Bonroe.— Former  Village  L.  (L.  1897.  ch.  414)  i  339-e.  as  added  by  L.  1906,  ch.  34. 

§  315.  Trewmrer's  additional  datiei. — In  every  such  village  the  treasurer 
shall,  if  required  by  the  board  of  trustees,  maintain  an  office  in  a  place 
designated  and  furnished  by  the  board  of  trustees,  and  be  in  attendance 
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thereat  on  BQch  days  and  during  snch  reasonable  hours  of  the  day  as  the 
board  of  trustees  may  from  time  to  time  designate. 
Sotiree.— Former  Village  L.  (L.  1897,  ch.  414)  |  339-f,  as  added  by  L.  1906,  cb.  34. 

§  316.  Salary  of  the  president  and  tnuteea. — Every  snch  village,  by 
adopting  a  proposition  therefor  by  a  majority  vote  of  the  taxpayers  whose 
names  appear  on  the  last  assessment-roll  at  any  annual  or  special  election, 
may  fix  a  compensation  for  the  president  not  exceeding  the  sum  of  six 
hundred  dollars  per  annum  and  for  each  of  the  trustees  thereof  not  ex- 
ceeding the  sum  of  three  hundred  dollars  per  annum,  which  shall  continue 
until  amended  or  abolished  by  adopting  a  proposition  therefor  by  voters 
of  the  same  eligibility  at  an  annual  or  special  election. 

Sonree.— Former  Tillage  L.  (L.  1897,  eh.  414)  |  339-K.  as  added  by  L.  190S,  ch.  34. 
and  ammded  by  L.  1B07,  cb.  38. 

g  317.  Tax  levy. — ^In  every  such  village  the  board  of  trustees  may 
include  in  the  levy  of  taxes  for  the  current  fiscal  year,  in  addition  to  the 
items  specified  in  section  one  hundred  and  ten  of  this  idiapter,  such  sum  as 
the  board  deems  necessary  to  meet  expenditures  from  the  light  fund  for 
the  current  year,  not  exceedii^  three-tenths  of  one  per  c«itum  of  the  total 
valuation  of  the  property  assessed  upon  the  annual  assessment-roll  of  the 
last  preceding  year;  and  such  additional  sums  as  shall  be  deemed  neces- 
sary to  meet  all  other  expenditures  of  the  village  for  the  current  fiscal 
year,  not  exceeding  one-tenth  of  one  per  centum  of  such  total  valuation. 

Soaroe.— Former  Tillage  L.  (L.  1897,  ch.  414)  g  S39-b,  as  added  by  L.  1906,  ch.  34. 

g  318.  Contract  f<n:  lighting. — In  every  such  village  ^e  board  of  light 
commissioners  may  contract  in  the  name  of  the  village,  with  on  individual 
or  corporation,  for  lighting  the  streets,  public  grounds  and  public  buildings 
of  the  village  by  gas,  electricity  or  other  substance ;  but  such  contract  ^lall 
not  be  made  for  a  longer  period  than  five  years,  nor  at  an  expense  for  each 
fiscal  year  exceeding  three  mills  on  every  dollar  of  taxable  property  of  the 
village  as  appears  on  the  last  preceding  village  asaeasment-roll,  unless  au- 
thorized at  a  village  election. 

Bonroe.— Former  Tillage  L.  (L.  1S97,  ch.  414)  |  339-1,  as  added  by  L.  1906,  cb.  34. 

g  319.  Collection  of  taxei  by  treanirer. — In  every  such  village  which 
has  no  collector,  the  tax  roll  and  warrant  shall  be  delivered  to  the  treas- 
urer of  the  village,  and  the  provisions  of  this  chapter,  relating  to  the 
delivery  of  a  tax  roll  and  warrant,  the  extension  of  the  time  for  the  collec- 
tion of  taxes,  the  fees  for  collectii^,  and  the  return  of  such  tax  roll  and 
warrant,  apply  to  the  roll  and  warrant  so  delivered  to  a  treasurer,  so  far 
as  practicable.  Upon  the  delivery  of  the  roll  and  warrant  to  the  treasurer, 
he  shall  publish  in  each  newspaper  actually  printed  in  the  village,  once 
in  each  week  for  four  consecutive  weeks,  and  post  in  five  public  places  in 
the  village,  a  notice  that  such  tax  roll  and  warrant  have  been  left  with 
him  for  the  collection  of  the  taxes  therein  levied,  and  designating  one  or 
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more  convenieiit  places  in  the  village  where  he  will  receive  taxea  for  thirty 
days  after  the  first  pnblication  and  poBtin^  of  said  notice,  from  nine 
o'clock  in  the  morning  until  four  o'clock  in  the  afternoon.  The  treasurer 
shall  attend  at  the  time  and  place  specified  in  sud  notice,  and  shall  proceed 
to  collect  the  taxes  and  shall  possess  all  the  powers  of  a  town  collector. 
The  fees  for  collecting  said  taxes  belong  to  the  village  and  the  treasurer 
must  account  therefor. 
Source.— Former  Village  L.  (L.  1897,  ch.  414)  |  339-],  as  added  by  L.  1906,  ch.  34. 

§  320.  Borrowing  maatji — In  every  such  viU^^  money  may  be  bor- 
rowed at  any  time  in  the  fiscal  year  after  the  first  day  of  April  vad  prior  to 
the  annual  levy  of  taxes,  but  not  exceeding  one  per  centum  of  the  total 
valuation  of  the  property  afsessed  upon  the  annual  assessment-roll  of  the 
last  preceding  year,  or  in  anticipation  of  taxes  already  levied  for  the  cur- 
rent fiscal  year,  but  not  in  excess  of  the  amount  thereof  after  deducting 
any  sums  borrowed  prior  to  said  tax  levy,  and  it  most  be  payable  within 
such  year. 

Banroe^-Former  Village  L.  (L.  1897,  ch.  414)  |  339-k,  as  added  by  L.  1906,  ch.  34. 

g  321.  Snbmiasion  of  pmposltioni. — In  every  such  village  the  board  of 
trustees  shall,  at  least  five  days  before  the  annual  election,  cause  to  be 
published  at  least  once  in  the  official  paper,  if  such  paper  is  published  in 
the  village,  and  to  be  published  in  said  paper  at  least  twice  thereafter  and 
prior  to  said  election  and  to  be  conspicuously  posted  in  at  least  ten  public 
places  in  said  village,  a  notice  setting  forth  in  full  all  propositions  to  be 
voted  upon. 

Bovroe.—Former  Village  L.  (L,  IS97,  ch.  414)  |  339-1.  as  added  by  L.  1906,  ch.  34. 


ARTICLE  14-A. 
(Article  added  by  L.  1915,  ch.  30G.) 
'PUCi 

Section  322.  Application. 

323.  Snccesalon  of  powers  and  duties. 

324.  Water  dlstrlcU. 

325.  Lamp  or  street  lighting  districts. 

326.  Sewer  districts. 

337.    Highways  and  streets. 

328.  Pire  dlstHcte. 

329.  Taxation  and  asaeesment. 
329-a.    Obligations  and  property. 
329-b:    Miscellaneous  town  charges. 
329-c.    Offlcera. 

'    §  322.    Application. — This  article  shall  apply  to  any  village  which  has 
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been  or  may  hereafter  be  incorporated  to  embrace  the  entire  territory  of  a 
town.     {Added  by  L.  1915,  ch.  805.) 

g  323.  Sncoeuion  of  powen  and  dutiei. — In  every  auch  village,  all  the 
powers  and  duties  imposed  by  law  upon  the  town  board  of  the  town  or  upon 
any  officer  of  the  town  or  eommissionerg  or  boards  of  any  district  in  rela- 
tion to  any  water  district,  or  any  lamp  or  street  lighting  district,  or  any 
sewer  district,  or  any  fire  district,  created  or  ot^anized  under  the  pro* 
visions  of  the  town  law,  shall  dev<^ve  and  are  hereby  imposed  upon  the 
board  of  trustees  of  such  village,  and  all  contracts  in  relation  to  such  dis- 
tricts or  any  improvements  therein  shall  be  performed  and  completed  by 
the  said  board  of  trustees.     {Added  by  L.  1915,  ch.  305.) 

§  324.  Water  diitrioti.— In  every  such  village  any  water  districts 
created  or  organized  under  the  provisions  of  the  town  law,  shall  continue 
and  the  board  of  trustees  shall  be  and  they  are  hereby  vested  with  the 
full  management  and  control  of  such  districts,  and  the  water  systems  con- 
structed therein,  and  the  assessment  of  the  cost  and  expenses  thereof,  which 
water  districts  shall  until  discontinued  in  the  manner  hereinafter  provided, 
be  managed,  controlled  and  operated  and  may  he  extended  or  enlarged, 
by  said  board  of  trustees  in  the  manner  provided  in  the  town  law;  pro- 
vided, however,  that  if  any  such  village  shall  adopt  a  general  village  water 
^stem,  such  water  district  or  districts  may  be  discontinued  upon  the 
adoption  of  a  proposition  for  such  discontinuance  at  a  village  election.  In 
every  such  village  any  water  supply  district  organized  under  the  town  law 
or  under  the  transportation  corporations  law  shall  continue  and  the 
boundaries  thereof  may  be  extended  or  modified  by  the  board  of  trustees,  or 
the  board  of  trustees  may  establish  one  or  more  additional  water  supply 
districts  in  said  village,  by  filing  a  certified  copy  of  a  resolution  describing 
tJie  bounds  thereof  as  extended  or  modified,  or  as  established  by  the  board 
of  trustees,  in  the  ofBce  of  the  village  clerk ;  and  may  contract  with  wiy 
corporation  in  the  name  of  the  village  for  the  deliverj'  of  a  supply  of  water 
for  fire  or  other  public  purposes  to  such  districts  and  the  whole  village 
shall  be  bound  by  such  ctmtraet,  but  the  rental  or  expenses  thereof  shall 
annually,  and  in  the  same  manner  as  other  expenses  of  the  village  are 
raised,  be  assessed,  levied  upon  and  collected  only  from  the  taxable  prop- 
erty within  such  water  supply  districts  respectively.  No  such  contract 
shall  be  made  for  a  longer  period  than  five  years,  nor  for  an  annual  ex- 
pense exceeding  three  mills  upon  each  dollar  of  taxable  property  within 
anch  water  supply  districts.  {Added  by  L.  1915,  eh.  305  and  amended  by 
L.  1917,  ch.  585,  in  effect  June  10,  1917.) 

§  325.  Lamp  or  itreet  lighting  diitrioti. — In  every  such  village  any 
lamp  or  street  lighting  districts  created  or  organized  under  the  provisions 
of  the  town  law,  shall  continue  and  the  board  of  trustees  shall  be  and  they 
are  hereby  vested  with  the  full  management  and  eoatrol  of  auch  districts. 
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and  the  lighting  system  thereof,  and  the  asBerament  of  the  eost  and  ex- 
penses of  such  lighting,  which  lightii^f  district  shall  until  discontinned 
in  the  manner  hereinafter  provided,  be  managed,  controlled  and  operated 
and  may  be  extended  or  enlarged,  by  said  board  of  trustees,  in  the  man- 
ner provided  in  the  town  law ;  provided,  however,  that  the  board  of  trus- 
tees of  such  village  may,  in  its  discretion,  by  resolution,  discontinue  any 
such  lighting  district,  in  which  cose  the  provisions  of  the  village  law  in 
relation  to  street  lighting  shall  apply  to  any  such  village.  (Added  iy  L, 
1915,  ch.  305.) 

§  326.  Sewer  distrieta. — (1)  In  every  such  villi^  any  sewer  district 
created  or  organized  onder  the  provisions  of  the  town  law  shall  continue, 
and  the  board  of  trustees  shall  be  and  they  are  hereby  vested  with  the 
management  and  control  thereof,  and  of  the  sewer  ^rstems  constructed  or 
to  be  constructed  therein,  and  of  the  assessment  of  the  costs  and  expenses 
thereof,  which  such  sewer  districts  shall  be  managed,  and  the  costs  and 
expenses  thereof  shall  be  assessed,  as  herein  provided. 

(2)  In  case  a  system  of  sewers  to  serve  the  said  district  shall  have 
been  autiiorized  as  provided  in  the  town  law  and  maps  and  plans  therefor 
shall  have  been  approved  by  the  state  department  of  health  and  by  the 
conservation  ctHnmission,  the  board  of  trustees  may  construct  and  complete 
the  sewers  so  authorized  and  may  make  extensions  thereof  and  may  modify 
and  change  the  plans  thereof,  by  resolution  at  any  regular  or  at  any 
special  meeting  called  for  the  purpose ;  provided  notice  that  the  board  of 
trustees  will  act  upon  the  question  of  authorizing  the  construction  of 
specified  portions  of  such  sewer  system,  or  sjKcified  extensions  thereof,  or 
upon  specified  modifications  thereof,  at  a  time  and  place  to  be  stated 
therein,  shall  have  been  posted  in  at  least  five  public  places  in  the  said 
sewer  district  and  shall  have  been  published  is  the  ofBcial  paper,  or  if  there 
be  no  official  paper,  in  such  newspaper  published  in  the  county  as  the  board 
of  trustees  may  select,  at  least  ten  days  before  such  meeting. 

(3)  In  case  additional  construction  under  the  provisions  of  the  preced- 
ing subdiviuon  hereof  shall  be  so  authorized,  the  board  of  trustees  shall 
estimate  the  cost  thereof  and  may  issue  the  bonds  or  other  obligations  of 
the  village  to  the  amount  thereof,  which  bonds  or  other  obligations  shall  be 
a  village  charge.  Said  bonds  or  other  obligations  shall  be  payable  within 
thirty  years  in  annual  instalments,  commencing  not  more  than  five  years 
from  the  date  thereof,  shall  bear  interest  at  a  rate  not  exceeding  five  per 
centum  per  annum,  and  shall  be  sold  on  public  notice  in  the  manner 
prescribed  by  section  one  hundred  and  twenty-nine  of  the  village  law. 
Any  moneys  advanced  from  the  general  fund  of  such  village  tor  the 
payment  of  the  principal  and  interest  of  said  bonds  or  other  obligations 
dall  be  reimbursed  from  the  assessments  berdnafter  provided. 

(4)  In  case  the  board  of  trustees  ^all  authorize  the  construction  of 
any  such  extension  or  extensions  to  the  sewer  syst^n,  which  have  not  he&i 


Digitized 


bjGoogle 


9222  VILLAGE  LAW. 

I  826.  Vlllag«B  embracing  territory  of  town.  L.  1909,  ch.  64. 

approved  by  the  state  board  of  health  and  by  the  confierretion  commisBion, 
or  in  ease  the  board  of  trustees  shall  modify  or  change  the  plans  for  the 
construction  and  completion  of  the  said  sewer  system  or  any  portion  thereof 
or  of  any  such  extensions  which  have  theretofore  been  approved  by  the 
state  board  of  health  and  by  the  oonserratioa  commission,  maps  and  plans 
of  SQch  extension  or  extensions  and  of  the  portions  of  the  systan  so 
modified  or  chan^d,  prepared  by  a  competent  engineer  under  the  an- 
thority  and  direction  of  the  board  of  trustees,  shall  be  approved  by  the 
state  board  of  health  and  the  conservation  commission  as  required  by  law 
before  the  same  shall  be  constructed. 

(5)  The  board  of  trustees  shall  advertise  for  proposals  for  the  con- 
struction of  such  extension  or  extensions  according  to  such  maps  and 
plans  either  under  an  entire  contract  or  in  parts,  or  sections,  as  the  board 
may  determine,  and  aueh  advertisement  shall  be  published  once  in  each  of 
two  successive  weeks  in  the  official  paper,  or  if  there  be  no  official  paper 
then  in  such  newspaper  publi^ed  in  the  county  as  the  trustees  may  select. 
The  board  of  trustees  may  aecept  or  reject  any  or  all  proposals  and  shall 
let  the  contract  to  the  lowest  responsible  bidder.  The  board  of  trustees 
may  require  bidders  to  give  a  bond  or  other  security  to  be  forfeited  to  the 
villf^  in  case  the  bidder  to  whom  the  award  is  made  shall  refuse  or  neglect 
to  enter  into  the  required  contract,  and  may  require  the  successful  bidder 
to  give  a  bond  or  other  security  in  an  amount  to  be  fixed  by  the  board  of 
trustees  conditioned  upon  the  faithful  performance  of  the  contract.  Such 
contracts  shall  be  executed  in  the  name  of  the  village  in  duplicate  and  one 
copy  thereof  shall  be  filed  in  the  office  of  the  village  cleric. 

(6)  The  board  of  trustees  may  employ  engineers,  and  such  inspectors 
as  may  be  necessary,  to  prepare  maps,  plans,  specifications  and  estimates, 
and  to  supervise  the  constmction,  and  may  fix  their  compensation  whidi, 
together  with  the  cost  of  preparing  the  maps,  plans  and  specifications,  and 
the  cost  of  the  necessary  real  property  or  interest  therein,  shall  be  treated 
as  a  part  of  the  expense  of  construction. 

(7)  If  the  board  of  trustees  are  unable  t»  agree  with  the  owners  for 
the  purchase  of  any  real  property  or  any  interest  therein  necessary  for 
the  construction  of  the  said  sewer  system  or  of  any  extension  or  extendons 
thereto  they  may  acquire  the  same  by  condemnation,  in  the  name  of  the 
village. 

(8)  The  board  of  trustees  during  the  first  month  of  the  fiscal  year  shall 
determine  by  resolution  the  amount  of  money  required  to  pay  the  principal 
and  interest  of  all  outstanding  bonds  issued  to  pay  the  cost  of  constructing 
the  sewer  system,  and  the  extensions  thereto,  maturing  during  such  fiscal 
year,  and  the  cost  of  maintaining  and  operating  the  same,  and  all  other 
lawful  charges  against  the  said  sewer  system  during  such  year,  and  shall 
on  or  before  the  first  Tuesday  of  the  fourth  month  of  the  fiscal  year,  if 
a  village  of  the  first  or  second  class,  and  on  or  before  the  first  Tuesday 
of  the  third  month  of  the  fiscal  year,  if  a  village  of  the  tJiird  or  fourth 
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olass,  assess  the  amount  thereof,  from  year  to  year,  upon  the  lands  within 
the  sewer  district  in  proportion  as  nearly  as  may  be  to  the  benefit  which 
each  lot  or  parcel  shall  derive  therefrom,  and  shall  enter  such  assessments 
in  a  boob  suitable  for  the  purpose,  which  shall  show  the  section,  block  and 
lot  number,  or  other  suitable  description  of  each  piece  or  parcel  of  land 
in  the  said  sewer  district,  with  the  amount  assessed  against  each  such 
piece  or  parcel  of  land  respectively.  Thereafter  the  provisions  of  the 
village  law  relating  to  the  filing,  correction,  completion  and  review  of  the 
village  assessment-roll,  and  relating  to  the  levy,  collection  and  lien  of 
village  taxes  shall  apply  to  the  filing,  correction,  completion  and  review  of 
such  sewer  assessment  and  to  the  levy,  collection  and  lien  thereof,  as  nearly 
as  may  be,  except  that  the  powers  and  duties  of  the  assessors  with  respect 
thereto  shall  devolve  upon  and  be  performed  by  the  board  of  trustees. 

(9)  Li  case  there  be  an  unexpended  balance  remaining  after  the  com- 
pletion of  any  contract  or  contracts  for  the  construction  of  any  such  sewer 
system  or  of  any  extension  or  extensions  thereto  the  board  of  trustees 
shall,  by  resolution,  use  the  same  or  any  part  thereof  for  the  payment  of 
the  cost  of  constructing  extensions  to  such  sewer  system  in  said  district  or 
for  the  purpose  of  retiring  outstanding  bonds  issued  to  pay  for  the  con- 
struction of  such  sewer  system  or  extensions  thereto. 

(10)  The  board  of  trustees  shall  adopt  rules  and  regulations  to  govern 
the  maintenance  and  use  of  the  sewer  system  and  shall  therein  fix  the 
amount  of  fees  that  shall  be  chargeable  to  individuals  or  property  owners 
who  may  wish  to  enter  or  use  the  sewer  system,  which  fee  shall  be  sufficient 
in  amount  to  pay  for  the  cost  of  inspection,  and  may  prescribe  the  terms 
and  conditions  upon  which  connections  may  be  made  therewith,  and  the 
manner  in  which  the  same  shall  be  made,  and  may  provide  reasonable 
penalties  for  the  violation  of  such  rules  and  regulations  to  be  collected 
at  the  suit  of  the  village  for  the  use  of  the  sewer  district. 

(11)  The  board  of  trustees  may  cause  a  notice  to  be  published  in  the 
official  paper  and  posted  in  at  least  teu  conspicuous  public  places  in  the 
district,  requiring  the  owners  or  occupants  of  all  property  fronting  or 
abutting  on  any  street  or  portion  thereof  in  the  town  in  which  any  public 
sewer  is  about  to  be  laid  or  is  being  laid  or  has  been  laid  to  make  and  lay 
connection  pipes  to  and  from  the  sewer  mains  in  such  street  or  any  portion 
thereof  in  front  of  each  separate  piece  of  property,  within  such  times  and 
in  such  manner  and  under  such  inspection  as  such  board  shall  prescribe; 
and  whenever  any  such  owner  or  occupant  shall  have  made  default  in 
making  such  connection  as  directed  in  and  required  by  such  printed  notice 
therefor,  in  the  manner  and  within  the  time  specified,  such  board  shall  have 
power  and  authority  to  make,  extend  and  complete  the  same  to  the  property 
line  of  the  lands  and  premises  so  owned  or  occupied  opposite  thereto  and  in 
front  thereof,  and  to  connect  the  same  with  any  existing  pipe  in  front 
thereof,  and  the  actual  expense  thereof,  including  all  labor  done  and 
materials  used  in  doing  and  completing  the  same,  shall  be  assessed  by  the 
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board  Upon  each  separate  piece  of  property  opposite  whidi  the  same  ahall 
be  done  and  completed.  Such  assessmeiits  shall  be  made  and  nu^  be 
oollected  in  the  manner  specified  in  section  one  htmdred  and  aixty-e^bt 
of  the  village  law,  and  when  collected  ^all  be  for  the  use  of  the  sewer 
district.  Such  assessments  shall  be  deemed  to  be  assessments  for  sewers 
within  the  meaning  of  section  one  hundred  and  thirteen  of  the  village  law. 

(12)  In  every  such  sewer  district  it  shall  be  the  duty  of  the  owners, 
or  if  the  owner  be  a  non-resident  of  the  district,  of  the  occupants,  of 
premises  which  can  be  connected  with  any  portion  ot  the  sewer  system  at 
any  time  constructed,  and  which  premises  are  occupied  or  used  for  resi- 
dential, business,  or  other  purposes  in  which  sewage  matter  originates,  to 
connect  such  premises  with  the  said  sewer  system  under  the  mles  and 
regulations  adopted  by  the  board  of  tmstees  relating  thereto,  and  in  case 
such  owner,  or  occupants,  shall  fail  or  neglect  to  make  and  complete  such 
connections  within  thirty  dl^  from  the  personal  service  upon  him  of  a 
certified  copy  of  a  resolution  of  the  board  of  tmstees  requirii^  such  con- 
nection or  connections  to  be  made  he  shall  be  liable  to  a  fine  not  exceeding 
fifty  dollars  in  amount  and  shall,  in  addition  thereto,  be  liable  to  a  fine  not 
exceeding  ten  dollars  in  amount  for  each  day  daring  which  such  default 
shall  continue  after  the  expiration  of  each  period  of  thirty  days,  to  be 
collected  at  the  suit  of  the  village  for  the  use  of  the  sewer  district.  In  case 
the  cost  of  such  connection  shall  be  paid  by  the  occupant  he  may  recover 
the  same  from  the  owner  or  may  deduct  the  same  from  any  sums  due  or  to 
become  due  from  him  to  such  owner. 

(13)  Nothing  herein  shall  prevent  the  eonstraction  of  extensi(HiB  to 
snob  sewer  ^stem  in  accordance  with  the  provisions  of  article  eleven  of 
the  village  law.  (Former  g  326,  added  by  L.  1915,  eh.  305,  repealed  hy  L. 
1917,  ch.  587,  and  new  %  326  added.) 

§  327.  Hig^hways  and  itreeta. — If  prior  to  the  incorporation  of  any  such 
village,  the  voters  of  any  such  town  may  have  authorized  the  issuance  of 
town  bonds  for  the  purpose  of  laying  out,  grading,  paving  or  otherwise 
improving  or  constructing  sidewalks  in  such  town,  the  power  to  issue 
such  bonds,  to  make  the  improvement  for  which  the  same  were  voted,  and 
to  receive  and  apply  the  proceeds  thereof,  shall  devolve  upon  and  be 
vested  in  the  board  of  trustees  of  every  such  village,  and  such  board  of 
trustees  without  any  further  election  or  authority  shidl  he  and  are  hereby 
authorized  and  empowered  to  issue  the  bonds  of  such  village  to  the  amount, 
bearing  interest  and  upon  the  terms,  maturities  and  conditions  so  author- 
ized by  vote  of  such  town,  and  to  levy,  assess  and  collect  a  tax  upon  the 
taxable  property  of  such  village  in  the  same  manner  as  other  taxes  of  such 
village  are  levied,  assessed  and  collected,  sufficient  to  pay  the  interest  on 
said  bonds  as  the  same  shall  accrue  and  sufficient  also  to  provide  for  the 
payment  of  the  principal  thereof  at  maturity.  If  prior  to  the  incorpora- 
tion of  any  such  village,  town  bonds  shall  have  been  issued  ponoant  to 
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any  vote  of  the  town  for  auch  purposes,  the  proceeds  thereof,  or  any  part 
of  SQch  proceeds  that  may  not  have  been  expended  and  applied  shall  he 
paid  over  to  tiie  said  village  to  be  applied  and  expended  ander  the  direc- 
tion of  the  board  of  tmstees,  in  the  making  and  oonatmctlon  of  such  im- 
provement.    (Added  by  L.  1915,  ch.  305.) 

g  328.  Fire  diltriott, — In  every  such  village  any  fire  districts  created 
or  organized  under  the  provisions  of  the  county  law,  shall  be  merged  in 
and  consolidated  with  such  village  and  shall  become  a  part  of  such  village 
for  fire  protection  purposes  and  all  buildiugs,  engines,  fire  apparatus,  and 
other  property  belonging  to  such  fire  district  shall  be  vested  in  such  vil- 
lage and  maintained  and  administered  by  it  as  a  part  of  the  fire  protection 
system  thereof.  All  the  powers  and  duties  of  the  commiasioners  of  snch 
fire  district  shall  be  and  are  hereby  devolved  upon  and  transferred  to 
the  hoard  of  trustees  of  such  village.  For  the  purpose  of  paying  the  prin- 
cipal and  interest  of  any  bonds  of  any  such  fire  district  which  may  be 
outstanding  and  unpaid  at  the  date  of  the  incorporation  of  any  such  vil- 
lage, the  board  of  trustees  of  snch  village  shall  levy,  assess  and  collect  upon 
all  the  taxable  property  in  such  village,  a  tax  sufficient  to  pay  the  interest 
thereof  as  the  same  accrues  and  sufitcient  also  to  provide  for  the  pa3rment 
of  the  principal  of  such  bonds  at  maturity.     (Added  by  L.  1915,  ch.  305.) 

§  329.  Taxation  and  aaKaiment. — In  every  such  village  all  property 
shall  be  assessed  for  taxation  for  state,  county,  town,  village  and  district 
purposes,  in  the  manner  provided  by  the  laws  applicable  to  the  county 
in  which  such  village  may  be  situated.     (Added  by  L.  1915,  ch.  305.) 

§  329-a.  Obligationi  and  property. — The  outstanding  obligations,  con- 
tracts and  bonds  of  any  such  town  or  of  any  district  therein,  incurred, 
made  or  issued  for  the  pTirpose  of  improving  the  highways  thereof,  or 
constructing  overhead  or  undergrade  crostdngs,  or  constructing  sidewalks 
or  for  sewers  or  sewer  districts  *  purposes,  or  for  water  or  water  district 
purposes,  or  for  fire  district  purposes,  shall  devolve  upon  and  be  assumed 
by  any  such  village  and  the  board  of  trustees  of  any  such  village,  is  hereby 
authorized  and  empowered  and  it  shall  be  its  duty  to  provide  for  the 
payment  and  dischai^e  of  such  obligations,  contracts  and  bonds  by  taxa- 
tion or  assessment  of  taxes  in  the  same  manner  as  the  hoard  of  supervis- 
ors, town  board,  or  supervisor  or  ofliceTs  of  such  town,  or  of  any  district 
therein  are  or  may  he  authorized  to  provide  therefor  or  by  taxation  of 
all  the  taxable  property  in  such  village  in  any  case  in  which  by  virtue  of 
any  provision  of  this  act  or  of  any  other  statute  such  obligations,  contracts 
or  bonds  are  or  may  be  made  a  general  village  charge.  All  moneys,  credits 
and  property  of  the  sud  town,  ineludii^  any  moneys  to  which  said  town 
may  be  entitled  as  state  aid  under  the  general  highway  law,  and  all  the 
moneys,  credits  and  property  of  any  sewer  district,  water  district,  fire  dis- 
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triet  or  lamp  or  street  lighting  diatriet  thereof,  shall  pass  to  and  become 
the  property  of  any  such  village,  and  shall  be  paid  over  and  delivered  to 
such  village  by  the  several  custodians  thereof  upon  demand,  and  shall  be 
used  and  applied  by  the  said  village  for  the  purposes  for  which  the  same 
could  lawfully  have  been  used  by  the  said  town  or  by  any  such  district 
therein.  In  every  such  village  all  taxes  and  assessments  levied  or  assessed 
before  incorporation  upon  the  taxable  property  in  the  said  town  or  upon 
the  taxable  property  in  any  water  district,  fire  district,  lighting  district 
or  sewer  district  therein  for  town  or  district  purposes,  shall,  when  collected, 
be  paid  over  to  such  village  and  used  by  such  village  for  the  purposes  for 
which  the  same  were  levied  and  assessed.     (Added  by  L.  1915,  eh.  305.) 

§  329-b.  Hucellaneoiu  town  obargea. — In  every  such  town,  the  town 
board  in  the  month  of  December  in  each  year  shall  present  to  the  board 
of  trustees  of  such  village  a  statement  of  all  town  charges  audited  and 
allowed  by  the  said  town  board,  or  by  the  board  of  town  auditors,  for  town 
purposes  other  than  for  purposes  which  by  this  article  have  been  devolved 
upon  such  village,  and  the  board  of  trustees  of  such  village  shall  levy, 
assess  and  collect  the  amount  thereof  in  the  next  tax  levy  in  such  village, 
and  when  collected,  the  same  shall  be  paid  to  the  several  persons  lawfully 
entitled  thereto.     {Added  hy  L.  1915,  ch.  305.) 

§  3S9-C,  Ofioen. — In  any  such  village  a  person  otherwise  qualiSed  to 
hold  a  village  office  shall  not  be  disqualified  by  reason  of  holding  a  town 
office,  whether  elective  or  appointive.  In  every  such  village  there  shall 
be  four  trustees,  to  be  elected  at  the  first  village  election,  or  at  the  next 
election  after  this  article  takes  effect.     (Added  by  L.  1915,  ch.  305.) 
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1  830,    Notice;    how  eerrod. 
331.    Notice;  proof  of  poatlngi  when  publishing  not  regulrsd. 
33I-a.    Compensation  for  printing. 
333.    Officer  not  to  be  Interested  In  contracts. 

333.  Liability  on  unlawful  contracts;  failure  to  prosecute. 

334.  Competency  of  Inhabitants  as  Justices  or  Jurors;  undertakings  not  re- 

quired of  Tillage. 

335.  Board  may  take  testimony. 

33S.  Woman  may  Institute  proceeding. 

337.  Security  by  contractors. 

338.  Arrest  of  disorderly  persons. 

339.  Action  to  recover  penalties. 

340.  Discontinuance  of  action. 

341.  Actions  against  the  Tillage. 

342.  County  court  always  open. 

343.  Location  of  hospitals  and  pest-honses. 

344.  Destruction  of  garbage. 
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346.  Tlolatloa  ol  ordinance  a  mlBdmnsanor. 

346.  Expenae,  bow  aaaeeaed  and  collected. 

347.  Change  of  name. 

348.  EiitenBion  at  boundariea. 

348-a.    E^Ktenalon  of  boundariea  by  tbe  annexation  of  territory  belonslng 
to  tbe  village. 

349.  Diministalng  boundartee. 
8S0.    DiBBolutlon  ot  vlllagee. 

351.  Expiration  of  terms  of  offlcent. 

352.  Consolidation  of  Tillages. 

353.  Filing  certlflcatee. 

354.  Effect  of  consolidation. 

366.  Nnmber  of  trustees;  wards;  clerk. 
35B.  Flrat  election  in  consolidated  village. 

367.  Transfer  of  property  to  new  vtllage. 

368.  Reporta  of  treasurers. 

369.  Establishnient  of  disputed,  unknown  or  uncertain  boundariea. 

§  330.  Notioe;  how  lerred. — Service  of  a  notice  under  this  chapter  must 
he  personal,  if  the  person  to  be  served  can  be  found  in  the  village,  other- 
wise the  notice  may  be  served  personally  or  by  mail  by  depositing  a  copy 
thereof  in  the  post-offiee  of  the  village,  addressed  to  such  person  at  his  last 
known  place  of  residence.  The  provisions  of  the  code  of  civil  procedure 
relating  to  the  service  of  a  summons  in  an  action  in  tbe  supreme  court, 
except  as  to  publication,  apply,  so  far  as  practicable,  to  the  service  of  notices 
under  this  chapter. 

If  a  person  to  be  served  can  not  with  due  diligence  be  foimd  in  the  vil- 
lage where  personal  service  is  required,  or  bis  last  known  place  of  residence 
can  not  be  ascertained,  the  county  judge  of  a  county  in  which  any  part  of 
the  village  is  situated  may,  by  order,  direct  tbe  manner  of  such  service,  and 
service  shall  be  made  accordingly. 

A  service  on  one  of  two  or  more  joint  tenants,  or  tenants  in  common, 
shall  be  sufficient  notice  to  all  for  any  purpose  requiring  a  notice  under 
this  chapter. 

Sovree. — Former  Village  L.  {L.  1S97,  cb.  414)  |  311;  originally  revised  from  L. 
1870.  cb,  291,  tit  8,  I  22. 

Aeferenoe. — Service  of  summons,  Code  Civ.  Pro.  i  426. 

3  331.  Kotioe;  proof  of  posting;  when  pnbUshing  not  required. — ^When- 
ever by  this  chapter  or  by  a  rule,  by-law  or  ordinance  made  in  pursuance 
thereof,  a  notice  or  ordinance  is  authorized  or  required  to  be  posted,  an 
affidavit  thereof  by  the  person  posting  Uie  same  is  presumptive  evidence 
of  such  posting.  Whenever  by  this  chapter,  or  by  a  rule,  by-law  or  or- 
dinance made  in  pursuance  thereof,  a  notice  or  ordinance  is  authorized  or 
required  to  be  published  in  any  newspaper  and  the  editor  or  proprietor 
of  such  newspaper,  or  other  person  in  charge  of  the  publication  thereof, 
shall  fail,  neglect  or  refuse  to  print  or  publish  such  notice  or  ordinance 
in  such  paper,  after  tbe  same  shall  have  been  offered  or  presented  for  pub- 
lication, the  supreme  court  or  a  justice  thereof  may  by  an  order  and  upon 
Vol.  VIII— 61 
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sufficient  reason  therefor  being  shown,  dispense  with  sueh  publication  in 
such  newspaper,  so  refusing  to  publish  such  notice  or  ordinance,  providing 
the  notice  or  ordinance  shall  have  been  posted  as  required  by  this  chapter, 
{Amended  by  L.  1915,  eft.  401.) 

Sonroe.— Former  Village  L.  (L.  1S9T,  ch.  414)  |  312;  orisln&Ily  revised  from  L. 
1870.  ch.  291,  tit.  8,  I  8. 

Sefeicnoe.— PrcK>t  of  publication,  Code  Civ.  Pro.  |  926. 

SeotloB  oited.— Matter  of  Village  of  Lynbrook  (1911),  142  App.  Dlv.  487,  127  N.  Y. 
Supp.  82. 

§  331-a.  Compensation  for  printing. — The  compensation  to  be  allowed 
to  the  printer  of  a  newspaper  for  the  publishing  of  an  ordinance,  notice 
or  other  advertisement  required  by  this  chapter  to  be  published  shall  be 
fixed  by  the  board  of  tmstees  of  the  village  and  shall  not  exceed  the  fol- 
lowing rate  t 

Fifty  cents  per  folio  for  the  first  insertion  and  twenty-five  cents  per 
folio  for  each  subsequent  insertion.     {Added  by  L.  1915,  eh.  401.) 

ApplloatloB. — Tile  provision  of  this  section  as  to  compensation  for  publication  of 
notices,  etc.,  applies  only  to  tbe  publication  of  those  notices,  ordinances  and  ad- 
vertisements required  to  be  printed  or  published  pursuant  to  some  direction  or 
authority  contained  In  tbe  Village  I«w.  Opinion  of  State  Comptroller  (1916),  9 
State  Dept.  Rep.  47G. 

Tbe  pnbliiblnr  of  an  advertisement  for  bids  In  connection  with  tbe  construction 
of  a  municipal  village  vater.  plant,  doee  not  come  wltbln  tbe  class  of  advertise- 
ments ennumerated  In  this  section  because  not  required  by  tbe  Village  Law.  Opin- 
ion of  State  Comptroller  (1916),  9  State  Dept.  Hep.  475. 

§  332.  Officer  not  to  be  interested  in  oontraoti. — An  officer  shall  not  be 
directly  or  indirectly  interested  in  a  contract  which  he  or  a  board  of  which 
he  is  a  member  is  authorized  to  make  on  behalf  of  the  village;  nor  in 
furnishing  work  or  materials;  nor  shall  such  an  officer  act  as  such  in  any 
matter  or  proceeding  involving  the  acquisition  of  real  property  then  owned 
by  him  for  a  public  improvement. 

Sonree.— Former  Village  U  (L.  1S97,  ch.  414)  |  313;  originally  revised  from  L. 
1870.  cb.  291,  tit.  S,  I  12. 

Beferenoe. — Violation,  a  misdemeanor,  Penal  Law,  |  1868, 

fltatate  deolaratory  of  the  Common  law  which  forbids  member  of  the  council 
from  becoming  a  contractor,  and  such  statute  will  not  be  strictly  constmed. 
Smith  V.  City  of  Albany  (187E).  SI  N.  Y.  444. 

The  object  of  the  provision  tbat  an  officer  should  not  be  directly  or  Indirectly  In- 
terested in  a  contract  which  he,  or  a  board  of  which  be  Is  a  member  Is  authorized 
to  mahe  on  behalf  of  tbe  municipality,  is  to  prevent  favoritism,  and  resnlta  from 
an  effort  to  prevent  official  action  being  Influenced  by  Improper  motives.  Molloy 
Y.  City  of  New  Rochelle  (IBIO),  198  N.  Y.  402,  92  N.  B.  94,  30  L.  R.  A.  (N.  S.)  126, 
atfg.  (1908),  123  App.  Dlv.  842,  108  N.  Y.  Supp.  120. 

Applicatioa. — The  provisions  of  tbls  section  are  not  applicable  to  the  street  super- 
intendent of  tbe  village  of  Saratoga  Springs,  as  to  whom  a  different  restriction 
contained  In  tbe  law  creating  the  office  Is  applicable.  Morrlssey  v.  Sewer,  Water 
and  Street  Commission  (1911),  73  Misc.  432,  133  N.  Y.  Supp.  366. 

Tillage  treaivrer  preddent  of  oontractlng  corporation. — A  corporation  of  wblch 
the  village  treasurer  is  president  may  lawfully  contract  with  the  village  lor  work 
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upon  Itjs  public  improvementB  and  collect  pajrinent  therefor.  lor  tbe  treasurer  Is 
not  a  member  of  the  board  of  tmsteeB  and  la  not  anthoriied  to  make  contracts 
on  behalf  of  tbe  Tillage.  Matter  of  Vlllase  of  Kenmore  (IBOS),  69  Hlec.  388,  39G, 
110  N.  Y.  Snpp.  1008. 

Oontrmct*  betwwa  Tillage  Board  of  Tmiteei  and  member*  of  luoh  Board  are  Illegal 
and  cannot  be  enforced.    Kept,  of  Attr  Oenl.  (1911)  349;   (1911)  256. 

FvmlitainB  gooin  or  tuppUei  to  a  Tillage  by  a  tmitee  thereof  Is  prohibited  by 
this  section  and  a  trustee  entering  Into  Buch  a  contract  is  guilty  of  a  misde- 
meanor.   Kept,  of  Atty.  Genl.-(190S)   501. 

§  333.  Liability  on  imlawfiil  oontraoti;  failure  to  proteoute. — An  officer 
or  person  who  assumes  to  create  a  liability  or  appropriate  money  or  prop- 
erty of  the  village  without  authority  of  law,  or  assents  thereto,  is  personally 
liable  for  such  debt,  or  to  the  village  for  such  money  or  property.  Each 
member  of  a  village  board  present  at  a  meeting  thereof  when  such  un- 
lawful action  is  taken  is  deemed  to  have  assented  thereto,  unless  he  ex- 
pressly dissents  and  requests  such  dissent  to  he  entered  upon  the  minutes 
of  the  meeting.  A  village  is  not  liable  upon  a  contract  made  by  an  officer 
or  a  board  in  the  name  or  on  behalf  of  the  village,  unless  it  is  authorized 
by  law.  If  any  person  shall  have  heretofore  appropriated  or  shall  here- 
after appropriate  money  or  property  of  the  village,  contrary  to  law.  and 
the  facts  in  relation  thereto  are  known  to  the  board  of  trustees,  and,  after 
this  section  as  amended  takes  effect,  such  board  fail  for  thirty  days  to  bring 
an  action  against  such  person  to  recover  such  money  or  property,  each 
member  of  the  board  having  such  knowledge  shall  be  guilty  of  a  misde- 
meanor and  liable  to  removal  from  ofRee  unless  within  such  period  of 
thirty  days  he  shall  file  with  the  rill^ie  clei^  a  written  request,  signed  by 
him,  requesting  the  bringing  of  such  action  or  shall  cause  tfl  be  entered 
upon  the  minutes  of  a  meeting  of  the  board  a  motion  made  by  htm  for 
th«  bringing  of  such  action,  or  his  vote  in  favor  of  such  a  motion. 
(Amended  by  L.  1914,  eh.  274.) 

Bonroe. — Former  Tillage  L.  (L.  1897,  ch.  414)  |  314;  originally  revised  from  L. 
ISTO,  ch.  391,  tit.  8,  I  11. 

Those  dealing  with  mnniaipal  agents  have  no  right  to  presume  that  they  are 
acting  within  tbe  line  of  their  duty  but  must  take  care  to  learn  the  nature  and 
extent  of  their  authority.    McDonald  t.  Mayor,  etc.,  of  New  York  (1S76),  68  N.  Y.  33. 

TTnfaitlifiiliiess  of  agent  In  other  transactions  will  not  relieve  municipality  from 
obligation  of  the  contract  In  action.  Baird  t.  Mayor,  etc.,  of  New  York  (1884),  96 
N.  Y.  557. 

Contract  of  president  prerlously  aathorized  and  subsequently  ratified  by  accept- 
ance of  services  rendered  will  make  the  village  liable.  Kent  v.  Village  of  North 
Tarrytown  (1900),  60  App.  Dlv.  502,  64  N.  Y.  Supp.  178. 

Batliteatlon  of  contracts  which  are  not  iiKra  o4rei.  Smith  v.  Mayor,  etc.,  of  New 
York  (1861),  31  How.  Pr.  1;  HcCloskey  v.  Albany  (1876),  7  Hun  472. 

Personal  liability  of  member*  of  a  village  hoard  who  create  a  debt  against  the  vil- 
lage without  authorization.    Kept,  of  Atty.  Oenl.  (1909)  903. 

Want  of  formal  action  on  part  of  authorized  committee  cannot  defeat  Just  claim 
for  goods.  Kramrath  v.  City  of  Albany  (18S9),  53  Hun  206,  6  N.  Y.  Supp.  54,  alfd. 
(1891).  137  N.  Y.  576,  28  N.  B.  400. 
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Coutraotor  hai  no  Teooane  aKslnit  Tillage  for  work  performed  nnder  an  Illegal 
oontr&ot.    Ward  y.  Kropf  (1910),  120  N.  Y.  Snpp.  47G. 

VllU^  liable  for  materiali  uted  and  aooepted,  althonsh  the  contract  tberelor 
made  by  the  TUlage  president  was  not  authorized  by  the  board  of  tnutees.  IJnea 
T.  Village  of  Otego  (1904),  91  N.  Y.  Supp.  786. 

Quantvin  memlt,  on  contracts  Told  for  want  of  power  to  make,  not  allowed. 
Bonesteel  t.  M^or,  etc.,  of  New  York  (1860),  22  N.  Y.  162;  Brady  v.  Same  (ISCt). 
20  N.  Y.  312;  MclMMiald  v.  Same  (1876).  S8  N.  Y.  23;  Dickenson  t.  City  of 
Pougtkeepsie  (1878),  7B  N.  Y.  66.  Nor  can  such  a  contract  be  raUfled.  Smith 
V.  City  of  Buffalo  (1875),  1  Sheldon  493. 

Any  detente  may  be  pleaded  to  an  action  by  a  contractor  for  local  Improvement, 
which  would  be  aTallable  tor  the  protection  of  the  municipality  by  a  suit  under 
the  Taxpayers  Act.  Weston  v.  City  of  Syracuse  (1899).  168  N.  Y.  274.  66  N.  B.  12, 
revg.  (1894),  82  Hun  67,  31  N.  Y.  Supp.  1S6. 

§  334.  Competency  of  inhabitants  as  justices  or  jurors;  nndertalungs  not 
required  of  villf^e. — In  an  action  brought  by  or  against  a  village  it  shall 
not  be  an  objection  against  the  person  acting  aa  justice  or  juror  in  such 
action  that  he  is  a  resident  of  the  village  or  subject  to  taxation  therein. 
It  shall  not  be  necessary  for  the  village  to  give  a  bond,  undertaking  or 
Becurity  to  appeal  or  to  obtain  a  provisional  remedy,  or  to  take  or  prevent 
any  other  proceeding;  but  the  village  shall  be  liable  to  the  same  extent  as 
if  it  had  given  the  bond,  undertaking  or  security  otherwise  required  by  or 
in  pursuance  of  law. 

Sonree.— Former  Village  L.  (L.  1897.  ch.  414)  g  315;  originally  revlBed  from  U 
1870,  ch.  291,  Ut.  S.  8  9,  aa  amended  by  L.  1S92.  ch.  222. 

§  338.  Board  may  take  testimony. — The  board  of  trustees  or  the  board 
of  fire,  water,  light,  sewer  or  cemetery  commissioners  may  take  testimony 
in  a  proceeding  pending  before  it.  The  village  clerk  or  any  member  of 
the  board  of  trustees  may  administer  oaths  and  take  afSdavits  upon  any 
claim  or  account  against  the  village. 

Souree.— Former  Village  L.  (L.  1897,  ch.  414).  J  316.  Section  was  new  Id 
former  Village  Law. 

Kefereaoe*. — Power  to  take  testimony  includes  power  to  administer  oaths  and 
iBBUO  aubpcenas.  Code  Civ.  Pro.  (9  843,  854. 

,  §  336.  Woman  may  institnte  proceeding. — Where  a  right  is  granted  by 
this  chapter  to  institute  a  proceeding,  make  an  application,  present  a  peti- 
tion, or  take  an  appeal,  such  right  may  be  exercised  by  an  adult  resident 
woman  who  owns  projierty  assessed  upon  the  last  preceding  assessment- 
roll  of  the  village. 

Sotme. — Former  Village  L.  (L.  18S7,  ch.  414)  i  317.  Section  waa  new  In  former 
Village  Law. 

§  337.  Secnrity  by  contractors.— -All  contracts  under  this  chapter  must 
be  in  the  name  of  the  village  and  the  contractor  must  give  adequate  security 
to  be  approved  by  the  oflScer  or  board  with  whom  the  contract  is  made. 

Souree. — Former  Village  L.  (L.  1S97,  ch.  414)  J  318.  Section  was  new  In  former 
Village  Law. 
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In  detenulniiiK  wko  It  the  loweit  bidder  a  board  acts  jndldaUy.  Oleason  t. 
Peerleee  Mfg.  Co.  (1896),  1  Ap.  Dlv.  267,  37  N.  Y.  Snpp.  267,  affd.  (1900),  163  N.  T. 
674,  67  N.  B.  1110. 

§  338.  Arrest  of  disorderly  persons. — A  disorderly  person  under  this 
chapter  is  subject  to  arrest,  with  or  without  process.  A  member  of  the  po- 
lice department  or  a  peace  officer  may  arrest  a  disorderly  person  without 
process  for  a  violation  of  a  village  ordinance,  committed  in  his  presence. 
An  officer  making  an  arrest  under  this  section  shall  immediately  take  the 
person  arrested  before  the  police  justice  of  the  village  or  a  justice  of  the 
peace  having  jurisdiction,  if  such  magistrate  con  be  found,  if  not,  he  may 
det^n  the  person  arrested  until  such  magistrate  be  found,  not  exceeding 
twenty-four  hours.  Unless  the  violation  complained  of  is  also  a  crime  sub- 
ject to  indictment,  the  magistrate  shall  proceed  forthwith  to  hear,  try  and 
determine  such  complaint,  or  may  adjourn  the  hearing  not  to  exceed  five 
days,  and  in  the  meantime  commit  the  offender  to  the  lock-up  or  place  of 
confinement  or  county  jail  until  such  day,  or  snfiFer  him  to  go  at  large  on 
executing  a  bond  for  his  appearance  on  the  adjourned  day.  On  conviction 
the  magistrate  shall  impose  the  penalty  prescribed  by  the  ordinance,  and 
may  also  require  the  defendant  to  pay  the  costs  of  the  proceeding.  Unless 
the  penalty  and  the  costs,  if  imposed,  be  paid  upon  the  conviction,  the 
magistrate  shall  commit  the  defendajit  to  the  county  jail  of  a  county  in 
which  any  part  of  the  village  is  situated  for  a  term  not  exceeding  one  day 
for  each  dollar  of  the  penalty  imposed. 

Source.— Former  ViUage  L.  (L.  1897.  ch.  414)  |  319.  as  amended  by  L.  1S99,  ch: 
217;  originally  revised  from  L.  1870.  cb.  291,  tlL  8,  It  14,  19.  Tbe  act  of  1899 
changed  the  term  from  not  exceeding  twenty  days  to  not  exceeding  one  day  for 
each  dollar  of  the  penalty  Impoeed. 

Power  to  arrest  for  violation  of  ordinance  does  not  authorize  an  arrest  upon  a 
warrant  Issued  long  after  the  violation.  Fuller  v.  Redding  (1896),  16  Misc.  634,  39 
N.  Y.  Supp.  109.  revd.  (1897),  13  App.  Dlv.  61.  43  N.  Y.  Supp.  96. 

Policeman  has  no  right  to  arrest,  wttbout  a  warrant,  a  person  violating  a  village 
ordinance,  unless  autborlzed  to  do  bo  by  law.  Hennessey  v.  Connelly  (1878),  13 
Hun  173. 

Liability  of  police  offlcer  for  makinK  arreit  under  speed  ordlnanoe  merely  Imposing 
a  flse. — Where  a  local  village  ordinance  respecting  the  speed  of  motor  vehicles 
merely  Imposed  a  fine  and  did  not  make  a  violation  disorderly  conduct,  a  police 
oOlcer  who  arrested  a  person  for  the  violation  of  the  ordinance  and  brought  him 
before  a  magistrate  was  guilty  of  assault  and  false  Imprisonment  and  Is  liable  In  a 
civil  action  to  recover  damages  therefor.  Chapman  v.  Selover  (1916),  172  App.  Dlv. 
868.  169  N.  Y.  Sup.  632. 

§  336.  Action  to  recover  penalties. — An  action  may  be  maintained  by 
a  village  to  recover  a  penalty  imposed  for  a  violation  of  fui  ordinance, 
and  in  such  action  an  order  of  arrest  may  be  issued  and  executed  in  the 
manner  prescribed  by  the  code  of  civil  procedure  for  orders  of  arrests  in 
justices'  courts.  In  such  action  it  shall  be  lawful  to  declare  or  complain 
generally  for  such  penalty,  stating  the  section  of  this  chapter,  or  t^e  ordi- 
nance, under  which  the  penalty  is  claimed,  and  briefly  setting  forth  the 
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alleged  violation.  If  the  defendant  in  such  action  has  no  property  oat  of 
which  the  judgment  can  be  collected,  the  execution  shall  require  him  to  be 
imprisoned  in  the  county  jail  of  a  county  in  which  any  part  of  the  vil- 
lage is  situated,  for  a  term  not  exceeding  twenty  days. 

Sonne.— Former  VtUa«e  L.  (L.  1S97,  ch.  414)  |  320;  originally  revised  from  L. 
1870,  cb.  291,  tit.  S,  f  6;  j  7,  as  amended  by  L.  18TS,  cb.  69. 

Bcterenoei, — When  Bummons  in  action  for  pmalty  most  be  Indorsed.  Code  Civ. 
Pro.  (  1897. 

Tom  of  Judgment.— People  ex  rel.  Cartmlll  v.  Rochester  (1887),  44  Hnn  166. 

g  340.  SiKontinoance  of  action. — ^If  in  an  action  brought  by  the  village 
to  recover  a  penalty  for  the  violation  of  an  ordinance,  it  appears  from 
the  complaint,  or  by  the  affidavit  upon  which  an  order  of  arrest  is  granted, 
that  the  person  committing  such  violation  is  a  disorderly  person  under 
this  chapter,  the  magistrate  may,  upon  the  appearance  of  such  person  be- 
fore him,  by  an  order  to  be  entered  in  his  minutes,  direct  that  all  subse- 
quent proceedings  be  taken  in  the  same  manner  as  if  such  person  had 
been  arrested  without  process  as  a  disorderly  person.  Such  subsequent 
proceedings  shall  be  taken  accordingly,  and  the  action  shall  be  thereupon 
discontinued. 

Soaroe.— Former  Village  U  (L.  1S97,  ch.  414)  |  321;  originally  revised  from  L. 
1S7D.  ch.  291,  tlL  8.  S  7,  as  amended  by  L.  1878,  cb.  69. 

§  341.  Action!  gainst  the  village. — ^No  action  shall  be  maintained 
against  the  village  for  damages  for  a  personal  injury  or  an  injury  to 
property  alleged  to  have  been  sustained  by  reason  of  the  negligence  of 
the  village  or  of  any  officer,  agent  or  employee  thereof,  unless  the  same 
shall  be  commenced  within  one  year  after  the  cause  of  action  tiierefor  shall 
have  accrued  nor  unless  a  written  verified  statement  of  the  nature  of  the 
claim  and  of  the  time  and  plaee  at  which  such  injury  is  alleged  to  have 
been  received  shall  have  been  filed  with  the  village  clerk  within  sixty 
days  after  the  cause  of  action  shall  have  accrued.  An  action  on  such  s 
claim  shall  not  be  commenced  until  the  expiration  of  thirty  days  after  it 
is  presented. 

flonioe.— Former  Village  L.  (L.  1897.  ch.  414)  f  322.  as  amended  by  L.  1908. 
ch.  300;  originally  revised  from  L.  1870.  ch.  291.  tit.  3.  |  9.  as  amoided  by  t^ 
1889,  ch.  440. 

EetcTenoei. — See  J  89,  subd.  21,  and  cases  cited.  Security  not  required  of  vil- 
lage. Code  Civ.  Pro.  |  1900.  Code  Civ.  Pro.  |  3245,  requiring  presentation  of 
claim  to  chief  fiscal  officer,  In  order  to  recover  costs  against  the  village. 

Intention  of  provlilon  requiring  filing  of  itatement  of  olalm  was  to  protect  the 
municipality,  as  tar  as  reasonably  possible,  by  enabling  It  to  Investigate  the  merits 
of  the  claim,  and  locate  the  place  and  fir  the  time  of  the  accident  Carson  v. 
Village  of  Dresden  (1911).  202  N.  Y.  414,  96  N.  K.  803,  revg.  (1893),  137  App.  DIT. 
927,  122  N.  y.  Supp.  1123. 

Seotlon  InappUeable  to  aetlon  to  abate  nnltanoe. — ^Tbls  section  does  not  apply  to  an 
equitable  action  to  obtain  relief  from  an  alleged  nuisance.  (3erow  v.  Village  of 
Liberty  (1906),  106  App.  Dlv.  367,  94  N.  Y.  Supp.  949;  Sammons  v.  City  ot  Olovws- 
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Tllle  (1903),  176  N.  Y.  346,  67  N.  K.  622,  attg.  (1801).  67  App.  DIv.  628,  74  N.  Y.  Supp. 
1145. 

Ekotloii  doei  not  apply  to  aotloni  for  breaah  of  oontraot. — A  plaintiff,  snlug  an 
incorporated  Tillage  tor  damages  caused  by  tbe  alleged  breach  of  a  contract  to 
furnleb  blm  with  water,  need  not  as  a  prerequtstte  to  suit  serre  a  verified  notice 
of  bla  claim  under  tbls  section.  Tbe  claims  referred  to  in  eald  section  are  such  as 
arise  out  of  negligent  acta  on  tbe  part  of  the  Tillage,  or  Its  officers,  by  which 
physical  injuries  are  caused  to  persons  or  property.  It  has  no  relation  to  actions 
founded  upon  a  breach  of  contract.  Bradley  t.  Village  of  Union  (1914),  164  App. 
DiT.  6S5,  160  N.  Y.  Snpp.  107,  add.  (1917),  221  N.  Y.  691.  117  N.  B.  1062. 

Filing  of  statement  is  condition  precedent  to  nalntenanoe  of  action. — Carson  t.  Vil- 
lage of  Dreeden  (1911),  202  N.  Y.  414,  96  N.  E.  S03,  refg.  (1S93),  137  App.  DIt. 
927,  122  N.  Y.  Supp.  1123;  Judson  t.  Village  of  Olean  (1886).  40  Hun  lES,  revd. 
on  other  grounds  (1889),  116  N.  Y.  656.  22  N.  B.  665;  Oage  t.  Village  of  Hor- 
nellsTllle  (1886),  41  Hun  87,  affd.  (1887),  106  N.  Y.  667,  12  N.  E.  817;  Fisher  v. 
Village  of  Cortland  (1886),  42  Hun  173;  SpaiUdlng  v.  Village  of  Waverly  (1897), 
12  App.  Dlv.  594,  44  N.  Y.  Supp.  112;  Mark  v.  Village  of  West  Troy  (1893),  69 
Hun  442,  23  N.  Y.  Supp.  422. 

But  limitation  of  one  year  Is  not  a  condition  precedent  Arnold  t.  Village  of 
North  Tarrytown  (1910),  137  App.  DIv.  68,  122  N.  Y.  Sapp.  92,  aOd.  (1911),  203 
N.  Y.  636.  96  N.  E.  1109. 

Kcaionable  detree  of  certainty  In  notloe  is  required.  Forsyth  v.  City  of  Oswego 
(1906).  107  App.  DiT.  187,  95  N.  Y.  Supp.  33;  Ranber  t.  Village  of  Wellsvllle  (1903). 
S3  App.  DlT.  581,  82  N.  Y.  Supp.  9;  Murphy  v.  Village  of  Seneca  Falls  (1901),  67 
App.  DiT.  438,  67  N.  Y.  Supp.  1013;  Paddock  v.  City  of  Syracuse  (1891),  61  Hun 
8,  15  N.  Y.  Supp.  387;  Lee  t.  Village  of  Greenwich  (1900),  48  App.  Dlv.  391,  SJ  N.  Y. 
Supp.  160. 

Time  and  place  that  the  injury  oocnrred  should  be  definitely  stated  In  the  notice. 
Frelelgh  v.  Village  of  Saugertles  (1893),  70  Hun  689,  24  N.  Y.  Supp.  182;  Saomby 
V.  City  of  Rochester  (1893),  72  Hun  489.  25  N.  Y.  Supp.  1136.  reTd.  (1896).  145  N.  Y. 
81,  39  N.  E.  715;  Werner  T.  City  of  Rochester  (1894),  77  Hun  33.  28  N.  Y.  Supp. 
226,  atrd.  (1896).  149  N.  £.  663,  44  N.  E.  300;  Murphy  v.  Village  of  Seneca  Falls 
(1901),  57  App.  DlT.  438.  67  N.  Y.  Supp.  1013;  Rauber  t.  Village  of  WellsTlIta 
(1903).  S3  App.  DlT.  581,  82  N.  Y.  Supp.  9;  Forseyth  t.  City  of  Oswego  (1906). 
107  App.  Dlv.  187,  96  N.  Y.  Supp.  33. 

Notice  Is  Insufficient  which  alleges  the  Injury  "on  or  about"  a  certain  day.  Lee 
T.  Village  of  Greenwich  (1900),  48  App.  Dlv.  391,  63  N.  Y.  Supp.  160. 

Snfflcienoy  of  deioriptlon  of  place  of  accident. — A  statement  which  reads:  "I 
claim  a  causa  of  action  against  said  village  of  Dresden  for  fS.OOO  by  reason  ot 
defects  In  a  sidewalk  in  said  Tillage  on  Seneca  street,  and  the  following  is  a  state- 
ment ot  such  cause  of  action:  On  the  12th  day  of  January,  1907,  I  was  walking 
along  said  street  and  stepped  upon  a  plank,  which  was  loose,  and  my  feet  went 
Into  a  hole,"  falls  to  gWe  any  description  of  the  place  where  the  accident  hap- 
pened, and  hence  Is  not  a  compliance  with  this  section.  Carson  t.  Village  ot 
Dresden  (1911),  202  N.  Y.  414,  95  N.  E.  203,  revg.  (1901),  137  App,  DIt.  927,  122 
N.  Y.  Supp.  1123. 

A  notice  filed  under  tbls  section  which  does  not  describe  the  place  where  the  ac- 
cident occurred  more  definitely  than  to  state  that  the  plaintiff  "was  tripped  up  and 
tell  into  a  hole  in  said  sidewalk"  of  a  designated  street  In  the  Tillage,  which  street 
was  about  a  quarter  of  a  mile  long,  and  for  a  portion  of  Its  length  had  side- 
walks on  both  sides,  and  for  the  remaining  portion  bad  a  sidewalk  first  on  one 
side  and  then  on  the  other,  la  fatally  deFectlTC.  The  fact  that  the  Tillage  was 
not  misled  to  its  prejudice  by  the  insufficiency  of  the  notice  Is  immaterial.  Rauher 
v.  Village  of  WeUsTille  (1903),  S3  App.  DIt.  681.  82  N.  Y.  Snpp.  9. 
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A  Terlfled  etatement  required  by  ttila  BBCtion,  to  tlie  eltoct,  that  the  accident  oc- 
curred at  a  point  fn  the  eldewalk  of  a  deatEiiated  street,  at  a  short  distance  from  a 
certain  croBS-Btreet,  li  not  too  Indeflnlta,  although  the  accident.  In  tact,  occurred  two 
hundred  and  twentjr-elght  feet  from  the  crosB-street  dealKnated,  and  onljr  nlnetr- 
Bix  feet  from  the  next  croBs-street,  where  the  complaint  served  within  Bis  months, 
states  the  place  of  the  accident  to  be  between  the  two  crosB«treeta.  Romanowski  t. 
City  of  Tonawanda  (1908),  127  App.  Dlv.  814,  112  N.  Y.  Supp.  106. 

Copy  of  statement  intnffleieat.— Piling  of  a  copy  of  a  claim  against  a  village, 
instead  of  the  original.  Is  not  sufficient  ground  for  a  non-euit,  when  no  objection 
was  made  by  the  village  clerk,  and  the  defendant  was  not  misled  or  prejudiced 
thereby.    Scheer  v.  Village  of  Perry  <190T>,  119  App.  Div.  G0<,  103  N.  Y.  Snpp.  1048. 

Time  of  flling  claim;  delay  of  four  weeks. — ^The  failure  to  file  a  yerifled  claim  as 
required  by  this  section  Is  not  excused,  when  it  appears  that  the  plaintiff  instead 
of  filing  her  claim  as  soon  as  she  was  In  a  mental  and  physical  condition  to  do  so 
or  within  a  reasonable  time  thereafter,  delayed  more  than  four  weeks  after  she  was 
able  to  transact  business.  Hungerford  v.  Village  of  Waverly  (1908),  12S  App.  Div. 
311,  109  N.  Y.  Supp.  438. 

When  verifled  statement  by  infant  exouied. — Immature  Infancy,  which  Includes 
the  age  of  Ove  years,  is,  as  a  matter  of  law,  a  condition  of  physical  and  mental 
inability  excusing  compliance  with  the  provision  of  this  section  requiring  a  verified 
statement  of  claim  for  personal  injuries  to  be  filed  within  sixty  days.  Nor  should 
a  child  of  that  t^  be  prejudiced  by  the  failure  of  Its  father  or  mother  to  file  the 
same.  Murphy  v.  Village  of  Fort  Edward  (1915),  213  N.  Y.  397,  107  N.  B.  716, 
affg.   (1913),  169  App.  Div.  471,  144  N.  Y.  Supp.  451. 

Notlee  where  village  oreated  by  ipeelal  aot — ^Under  section  380  of  the  Village 
Law,  the  provisions  of  section  341  thereof,  that  no  "action  sball  be  maintained 
against  the  village  for  damages  for  a  personal  Injury  .  .  .  sustained  by  reason  of  the 
negligence  of  the  village  or  of  any  ofllcer  .  .  .  thereof,  unless  the  same  shall  be  com- 
menced within  one  year  after  the  cause  of  action  therefor  shall  have  accrued,  nor 
unless  a  written  verified  statement  of  the  nature  of  the  claim  and  of  the  time  and 
place  at  which  said  injury  Is  alleged  to  have  been  received,  shall  have  been  filed 
with  the  village  clerk  within  sixty  days,"  applies  to  a  village  created  by  special 
charter  where  no  requirement  as  to  notice  is  made  therein,  but  the  rule  la  not  to 
be  extended  for  the  purpose  of  working  Injustice.  Under  section  52  of  the  charter 
of  the  village  of  Oswego,  which  declares  It  necessary  to  a  cause  of  action  for  Injuries 
received  by  reason  or  on  account  of  "any  defective  condition  of  any  sidewalk  In 
said  village,"  that  written  notice  of  such  Injury  shall  be  given  within  ten  days  after 
such  Injury  shall  have  been  caused,  a  notice  stating  what  particular  sidewalk  was 
defective  and  fixing  the  date  of  the  accident  was  sufficient  although  not  verified. 
Haner  v.  Village  of  Owego  (1816).  165  App.  Div.  734,  161  N.  Y.  Supp.  109. 

A  notice  of  a  claim  for  damages  against  the  village  of  Saratoga  Springs  should 
be  filed  under  the  provisions  of  the  Lawe  of  1890,  chapter  289.  section  82,  amending 
the  charter  of  said  village.  It  Is  not  necessary  to  file  a  claim  with  the  village  clerk 
within  sixty  days  of  the  accident,  as  provided  by  this  section  of  the  Village  Law. 
Vinson  V.  Sewer,  Water  and  Street  Commission  (1913),  158  App.  Div.  132,  142  N.  Y. 
Supp.  598. 

Under  charter  provision  requiring  claim  to  be  presented  to  "the  president  or  board 
of  trustees  In  wrlUng"  a  service  upon,  the  clerk  of  the  village,  who  waa  also  clerk 
of  the  board  of  trustees,  was  sufficient,  although  not  made  at  a  meeting  of  the 
board.  Dobson  v.  Village  of  Oneida  (1906),  106  App.  Div.  377.  94  N.  Y.  Supp.  958; 
see  Mclntee  v.  City  of  Mlddletown  (1903),  SO  App.  Div.  434,  81  N.  Y.  Supp.  124. 
(Service  on  president  of  council  sufficient.) 

Failure  to  file  will  not  be  excused  by  the  tact  that  the  village  has  not  been 
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misled  to  Its  prejudice.  Rauber  v.  Village  of  Welhvllle  (1903),  83  App.  Dtt.  B81, 
S2  N.  Y.  Supp.  9. 

Olijeetloi  for  lallnre  to  lie  aotlee  «t  alBlm  cannot  be  raised  for  the  Bret  time 
on  appeal.  McCarthy  t.  Ylll^e  of  Far  Rockaway  (1896),  3  App.  DIt.  379,  3S 
N.  Y.  Supp.  989. 

Wairer  1>7  vlUare  of  flring.  McCarthy  t.  Village  ol  Far  Rockaway  (1896),  3 
App.  DIt.  379.  38  N.  Y.  Supp.  9S9. 

A  notice  of  accident  being  Ineufficletit,  an  admlBslon  by  counsel  for  defendant 
of  "BUns  and  service  of  notice  aa  stated  in  the  complaint,"  followed  by  a  state- 
ment that  be  did  "not  admit  tbe  notice  was  a  compliance  with  the  statute"  is  not 
a  waiver  of  the  right  to  object  to  Its  insufflciency.  Carson  v.  VlUare  of  Dresden 
(1911).  202  N.  Y.  414,  96  N.  B.  803,  revg.  (1901),  137  App.  Dlv.  927,  122  N.  Y. 
Supp.  1123. 

Pleadings;  alleKatlon  ai  to  oommencement  of  action. — The  provision  of  the  above 
section  to  the  effect  that  an  action  on  such  a  claim  shall  not  be  commenced  until 
the  expiration  of  tblrty  days  after  It  la  presented,  eonstitntefl  a  condition  precedent, 
compliance  wltb  which  roust  be  pleaded  and  proved.  A  complaint  under  this 
section  which  does  not  allege  compliance  with  sucb  conditions  Is  fatally  defective, 
although  it  alleges  compliance  with  the  otber  provlslone  of  the  section.  The  court 
will  not  examine  the  summons,  complaint  and  answer  for  the  purpose  of  deter- 
mining whether  there  baa  been  a  compliance  with  such  condition.  Tbrall  v.  Cuba 
Village  (1903),  88  App.  Dlv.  410,  84  N.  Y.  Supp.  661;  See  also  Arthur  v.  Village  of 
Qlene  Falls  (1892),  6fl  Hun  136,  21  N.  Y.  Supp.  81.     (Under  former  statute.) 

limitation  6f  one  year  not  a  ooaditlon  precedent  to  lie  pleaded  and  ptored.— The 
provision  that  an  action  for  damages  tor  a  personal  injury  sustained  by  reason  of 
the  vlUage  aball  be  maintained  within  one  year  after  the  cause  of  action  has 
accrued  does  not  create  a  condition  precedent  but  a  limitation  on  the  action, 
for  the  reason  that  the  right  of  action  is  a  common-law  one  and  not  the  creation 
of  a  statute.  And  it  Is  not  necessary  that  compliance  with  the  statute  be  pleaded 
and  proved  but  It  must  be  pleaded  by  the  defendant  as  a  defense.  Arnold  v.  Village 
of  Nortb  Tarrytown  (1910),  137  App.  Div.  68,  122  N.  Y.  Supp.  98,  alTd.  (1911),  203 
N.  Y.  B36,  96  N.  B.  1109. 

Admiislon  of  Tillage  by  iti  antwcT  sufficient  to  establish  incorporation.  Fox  v. 
Village  of  Fort  Edward  (1SS8),  48  Hun  363,  366,  1  N.  Y.  Supp.  81,  attd.  (1890).  121 
N.  Y.  666,  24  N.  E.  1093. 

Complaint  may  be  amended  to  conform  to  the  proof  where  the  date  ot  the  accident 
as  all^^  therein  Is  different  from  the  date  alleged  in  the  notice  of  claim.  Ladrlck 
r.  Village  of  Green  Island  (1906),  103  App.  Dlv.  71,  92  N.  Y.  Supp.  622. 

§  342.  County  court  always  open. — The  county  court  is  always  open 
for  the  hearing  of  an  application  or  appeal  under  this  chapter. 

Bosree.— Former  Village  L.  (L.  1897,  cb.  414)  |  323.  Section  was  new  In  former 
Village  Law. 

g  343.  Location  of  hoipitals  and  peit-honiei. — A  building  or  tent  in  a 
village  shall  not  be  used,  occupied  or  maintained  as  a  hospital  or  pest-house 
for  the  reception  and  care  of  public  or  private  patients  without  the  con- 
sent of  the  board  of  health  of  such  village. 

Source. — Former  Village  L.  (L.  1897,  ch.  414)  |  324;  originally  revised  from  L. 
1893,  ch.  447. 

§  344.  Deatmotion  of  garbage. — Within  any  village  having  over  ten 
thousand  inhabitants  it  shall  be  lawful  for  the  trustees  of  such  village  to 
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provide  for  the  collection  of  and  to  cause  to  be  consumed  by  fire  or  heat, 
and  to  prohibit  the  throwing,  casting  or  depoeit  in  any  body  or  stream  of 
water,  or  upon  any  ash  heap  or  other  place  than  such  as  may  be  provided 
by  them  within  such  village,  any  animal  or  vegetable  refuse,  dead  auimal, 
carrion,  offal,  swill  or  garbage.  And  it  shall  be  lawful  for  the  trustees 
of  any  such  village  to  contract  for  the  collection  and  for  the  consumption 
by  heat  or  fire  of  any  such  refuse  or  other  aforesaid  matter,  or  for  the 
purchase,  maintenance  and  operation  of  any  appliances  for  the  collection 
and  consumption  thereof. 
Sonroe.— L.  1894.  ch.  S66,  |  1. 

§  34S.  Tiolation  of  ordinance  a  misdemeanor. — ^Auy  person  offending 
against  any  such  provision  as  aforesaid  made  by  any  such  trustees  for  the 
collection,  or  for  the  prohibition  of  the  throwing,  casting  or  deposit  of  any 
such  refuse  or  other  aforesaid  matter  shall  be  deemed  guilty  of  a  misde- 
meanor. 

Source.— L.  13S4,  cb.  666,  {  ^■ 

Wbere  vlaUtloii  oonftltntei  mlidemeanor  proceedings  may  be  taken  by  Indict- 
ment.   Cronin  v.  People  <1SS0),  82  N.  Y.  318,  affg.  (1880),  20  Hun  137. 

§  346.  Expenae,  how  oueised  and  collected. — ^Any  expense  incurred  in 
any  village,  pursuant  to  the  provi^ons  of  the  last  two  sections,  shall  be 
annually  raised  as  a  part  of  the  expenses  of  such  village,  and  shall  be 
levied,  assessed  and  collected  in  the  same  manner  that  other  expenses  of 
such  village  are  raised  and  shall  be  kept  separate  from  the  other  funds 
of  such  village  and  shall  be  applied  by  the  trustees  thereof  to  the  payment 
of  such  expense. 

Sonrca. — L.  1894,  cb.  666,  |  3,  In  part. 

§  347.  Chango  of  name. — The  name  of  a  village  may  be  changed  upon 
the  adoption  of  a  proposition  therefor  at  an  annual  election.  The  proposi- 
tion must  contain  the  proposed  new  name,  and  be  accompanied  by  the  writ- 
ten consent  of  the  postmaster-general  of  the  United  States  to  such  change. 
If  the  proposition  be  adopted  a  certificate  thereof,  attested  by  the  president 
and  clei*  of  the  village,  shall,  within  ten  days  after  the  election,  be  filed 
in  the  office  of  such  clerk,  in  the  office  of  the  county  clerk  of  each  county 
in  which  any  part  of  the  village  is  situated,  and  also  in  the  office  of  the 
secretary  of  state.  The  change  of  name  takes  effect  upon  the  filing  of  the 
certificate  in  the  office  of  the  village  clerk. 

Bonroe. — Former  Village  L.  (L.  1897,  cb.  414)  |  325;  originally  revfaed  from  L. 
1870.  cb.  291,  tit.  2,  |  18,  as  added  by  L.  1893.  ch.  464. 

§  348.  Extension  of  boondaries. — Territory  not  in  a  city  or  village  may 
be  annexed  to  an  adjoining  village.  A  petition  for  such  annexation,  de- 
scribing the  territory,  stating  the  number  of  inhabitants  thereof,  and 
signed  by  a  majority  of  the  persons  residing  therein,  if  any,  qualified  to 
vote  for  town  officers,  and  also  by  the  owners  of  a  majority  in  value  of 


Digili 


;d  by  Google 


VILLAGE  LAW. 


MlBcellBneous  provlBlona.  {  348. 


the  property  therein,  assessed  upon  the  last  preeedin?  town  assessment- 
roll,  may  he  presented  to  the  board  of  trustees  of  such  village.  Each 
person  signing  the  petition  shall  state  opposite  his  name  the  assessed  valua- 
tion of  the  property,  if  any,  owned  by  him  in  such  territory.  Such 
petition  most  be  verified  by  at  least  three  persona  aigning  the  same  to  the 
effect  that  the  petitioners  constitnte  a  majority  of  the  qualified  electors, 
if  any,  of  such  territory,  and  that  the  petition  represents  a  majority 
in  value  of  the  property  as  above  described.  The  petition  must  also  he 
acknowledged  in  the  same  manner  as  a  deed  to  he  recorded. 

Such  petition  mnst  he  accompanied  by  the  written  consent  of  a  majority 
of  the  town  board  of  the  town  in  which  such  territory  is  situated,  residing 
outside  the  village.  Upon  the  presentation  of  such  petition  and  consent, 
the  board  of  trustees  shall  cause  a  proposition  for  such  annexation  to 
be  submitted  at  an  annual  or  special  election.  If  the  proposition  be 
adopted,  the  petition  and  consent  and  the  certificate  of  the  election  shall 
be  recorded  in  the  village  book  of  records.  Such  annexation  takes  effect 
npon  the  receipt  by  the  village  clerk  of  the  certificate  of  the  secretary  of 
state  under  the  seal  of  his  office,  certifying  that  he  has  received  and  placed 
on  file  in  his  office  an  oatline  map  and  description  of  the  corporate  limits 
of  such  village  as  extended,  tf^ther  witii  the  date  of  filing  the  same  in  his 
office.  Such  outline  map  and  description  shall  plainly  show  and  describe 
the  territory  annexed.  The  date  of  filing  such  outline  map  and  descrip- 
tion, as  shown  by  the  certificate  of  the  secretary  of  state,  shall  he  deemed 
the  date  of  the  annexation  of  the  territory  to  such  village.  And  a  cer- 
tificate thereof  containing  a  description  of  the  territory  annexed  shall, 
within  ten  days  after  such  election,  be  filed  by  the  village  clerk  in  the 
office  of  the  clerk  of  the  town  and  of  the  county  in  which  such  annexed 
territory  is  situated,     (Amended  by  L.  1915,  ch.  257.) 

Sonne.— Former  Ylllaee  L.  <L.  1897,  cb.  414)  i  326,  ae  amended  by  L.  1907,  cb. 
607;  originally  ravteed  from  L.  1870,  cb.  S91,  tit.  S,  f  3,  as  amended  by  L.  189S, 
ch.  603.  Section  3  was  amended  by  L.  18S7,  cb.  332,  but  the  amendatory  act  was 
only  In  effect  until  July  1,  1897,  when  It  waa  repealed  by  the  Vlllace  Law. 

The  oorponte  limit*  of  a  Tillage  should  not  be  a  matter  of  deduction  through 
legal  reasoning,  but  should  be  made  obvious  by  being  stated  and  described  with 
common  certainty.  The  same  certainty  nacesBary  for  original  boundaries  should  be 
required  fn  marking  out  annexed  territory.  People  ex  rel.  Underwood  t.  Trustees 
of  Patchogue  (1916),  171  App.  Dlv.  347,  156  N.  Y.  Supp.  1096,  affd.  (1916),  217  N. 
Y.  466,  112  N.  E.  169. 

Extenilon  of  bonndarleii  petition;  deiorlptloa  ot  benndarlet. — Where  a  citizen  of 
an  Incorporated  village  petitions  the  trustees  of  the  Tillage  to  submit  to  the 
electors  thereof  a  proposition  to  extend  the  boundaries  ot  the  Tillage,  his  right 
to  have  the  petition  granted  depends  upon  whether  the  petition  complies  with  the 
statute  (Village  Law,  g|  3,  348),  which  prescribes  that  the  description  ot  the  ter- 
ritory to  be  Incorporated  shall  "suitably"  describe  "such  district  with  common 
certainty."  Where  such  description  leares  the  exact  boundaries  doubtful  and  uncer- 
tain, the  petition  is  defectlTe  and  the  petitioner  may  not  compel  the  trustees  to 
submit  the  proposition.  People  ex  reL  Underwood  r.  Village  ot  Patchogue  (1916), 
217  N.  Y.  466, 112  N.  E.  169,  aftg.  (1916),  171  App.  DiT.  347, 166  N.  Y.  Snpp.  1096. 
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A  petition  to  extend  the  corporate  llmlU  of  a  Tillage,  wblcb  atatee  the  boundaries 
of  tbe  new  territory  In  bo  vague  and  Indeflnlte  a  manner  that  disputes  may  arise 
as  to  the  right  to  ler?  taxes  or  as  to  the  Jurisdictional  right  over  waters,  Is  Insuf- 
ficient. People  ex  rel.  Underwood  t.  Trustees  of  Patcbogne  (1916),  171  App.  DIt. 
347,  166  N.  Y.  Sup.  1096,  attd.   (1916),  Z17  N.  Y.  46G,  112  N.  E.  160. 

A  verifloation  of  inch  petition  as  provided  by  section  626  of  the  Code  of  Ctvlt  Pro- 
cednre,  does  not  comply  wltb  section  34S  of  the  Village  Law,  as  amended,  ecpe- 
daily  where  the  body  ol  the  petition  does  not  allege  the  Jurisdictional  tact  tbat 
ltd  signers  represented  a  majority  In  value  of  the  property  ther^n  assessed  upon  the 
last  preceding  town  asaeBBment  roll.  People  ex  rel.  Underwood  v.  Truateea  of 
Patchogue  (1916),  171  App.  Dlv.  347,  156  N.  Y.  Supp.  1096,  affd.  (1916),  817  N.  Y. 
4S6,  112  N.  E.  169. 

g  346-a.  Exenfiim  of  bounduies  by  the  umexation  of  territory  belonging 
to  the  Tillage. — If  a  village  be  the  owner  of  uninhabited  territory  adjoining 
the  village  such  territory  may  be  annexed  to  the  village  if  a  majority  of 
the  members  of  the  town  board  of  the  town  in  which  snch  village  is  situ- 
ated residing  outside  of  the  village  consent  thereto.  Such  consent  shall 
be  acknowledged  in  the  same  mann^  aa  a  deed  to  be  recorded,  and  shall  be 
filed  in  the  office  of  the  village  clerk.  Upon  the  filing  of  such  consent  the 
board  of  trustees  of  sueh  village  may  adopt  a  resolution  annexing  such 
territory  without  the  presentation  of  a  petition  and  without  the  adoption 
of  a  proposition  at  a  village  election  as  provided  by  the  last  preceding  sec- 
tion. Such  annexation  shall  take  effect  at  the  same  time  and  subject  to  the 
same  couditions  as  if  the  adoption  of  such  proposition  by  the  board  of 
trustees  were  the  adoption  at  a  special  election  of  a  proposition  for  an- 
nexation as  provided  in  the  last  preceding  section.  (Added  by  L.  1912,  eh. 
124.) 

g  348.  Simimihing  boundaries. — The  boundaries  of  a  village  may  be 
diminished  by  excluding  from  its  corporate  limits  territory  abutting 
upon  a  street  which  is  not  adjacent  to  nor  benefited  by  either  street  or  side- 
walk improvements,  electric  lights,  sewers,  water-works  system  or  fire 
protection,  when  any  of  such  benefits,  improvements  or  Systran  have  been 
completed  in  a  village.  A  petition  for  diminishing  the  boundaries  of  a  vil- 
lage by  excluding  territory  therefrom  may  be  presented  to  the  board  of 
trustees  of  sueh  village.  Sueh  petition  shall  describe  the  territory  sought 
to  be  excluded,  and  shall  state  the  number  of  inhabitants  thereof  and  the 
names  of  the  owners  and  occupants  of  each  parcel  of  land  therein,  and  shall 
be  signed  and  duly  acknowledged  by  the  owners  of  a  majority  in  value 
of  the  real  property  sought  to  be  excluded.  Each  person  signing  sueh 
petition  shall  state  opposite  his  name  the  assessed  valuation  of  all  property 
owned  by  him  in  such  territory,  together  with  the  amount  of  village  taxes 
paid  thereon  during  the  preceding  year.  Such  statement  of  assessed  valua- 
tion and  taxes  paid  shall  be  duly  verified  by  each  person  signing  such  peti- 
tion. The  petition  must  also  be  accompanied  by  the  consent  in  writing  of 
the  supervisor  of  the  town  in  which  the  territory  sought  to  be  excluded 
is  situated.    Upon  the  presentation  of  such  petition  and  consent,  the  board 
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of  trustees  shall,  if  it  appeaxs  that  the  exclusion  of  such  territory  will  not 
decrease  the  nninber  of  inhabitants  remaining  in  the  village  so  as  to  change 
its  class,  cause  a  proposition  for  so  diminishing  such  boundaries  to  be  sub- 
mitted at  the  next  succeeding  annual  village  election,  or  a  special  election 
called  for  the  purpose  of  voting  upon  such  proposition.  If  the  proposition 
be  adopted,  the  petition,  consent  and  certificate  of  the  result  of  the  vote 
cast  upon  the  proposition  shall  be  recorded  in  the  village  book  of  records. 
The  diminishing  of  such  boundaries  shall  take  effect  thirty  days  after  such 
election.  Within  ten  days  after  the  adoption  of  such  proposition,  a  cer- 
tificate containing  a  description  of  the  territory  sought  to  be  excluded,  stat- 
ing the  assessed  valuation  thereof  and  the  number  of  inhabitants  therein, 
shall  be  filed  in  the  town  clerk's  office  of  eaeh  town,  and  in  the  county 
oleik's  office  of  each  county  in  which  the  village  is  wholly  or  partly  situated, 
and  also  in  the  office  of  the  secretary  of  state.  Territory  so  excluded  from 
the  village  shall  not  be  relieved  from  bearing  its  proportionate  share  of  any 
liability  or  indebtedness  incurred  by  such  village  while  auch  territory  was 
a  part  thereof,  and  until  such  liability  is  discharged,  or  such  indebtedness 
paid,  the  proportionate  share  to  which  auch  territory  would  he  liable  if  it 
had  not  been  exdnded  shall  be  levied  upon,  assessed  and  collected  from  such 
territory  by  the  proper  officers  of  such  village,  in  the  same  manner  as  if 
such  territory  had  not  been  excluded  therefrom.  Provided,  however,  that 
this  sectitHi  shall  not  apply  to  any  county  in  the  state  which  has  adopted, 
or  may  hereafter  adopt,  the  ^^stem  of  highway  improvement  under  article 
six  of  the  highway  law. 

Source.— Former  Village  L.  (L.  ISST,  cb.  414)  i  326-a,  aa  added  by  L,  1S03,  ch. 
606. 

Wben  vUUce  h&i  no  authority  to  dlmlalih  bonndarlei. — Under  ttala  section  It 
seems  that  a  village  has  no  autborttj  to  dimlntah  iu  boundaries,  if  tbe  county  In 
wblch  It  Is  situate  has  adopted  tbe  B^stem  of  hlgbvay  Improvement  authorleed  by 
L.  1898.  cbap.  HE,  although  the  purpose  of  the  change  of  boundaries  be  to  withdraw 
from  a  union  tree  school  district  and  create  a  distinct  school  district.  Union  Free 
School  District  of  Brownville  t.  Village  of  Qlen  Park  (1905),  109  App.  Div.  414,  96 
.N.  y.  Supp.  428. 

§  360.  Mwolution  of  villagei. — A  proposition  for  the  dissolution  of  a  vil- 
lage may  be  submitted  at  a  apecial  election.  If  the  proposition  be  defeated 
a  second  proposition  for  that  purpose  shall  not  be  submitted  within  two 
years  of  the  date  of  such  special  election.  If  a  second  proposition  to  dis- 
solve a  village  has  been  defeated  any  subsequent  proposition  for  that  pur- 
pose shall  not  be  submitted  within  five  years  of  the  date  of  the  special 
election  at  which  the  preceding  proposition  was  defeated.  If  the  proposi- 
tion be  adopted,  it  must  be  again  submitted  at  the  next  annual  election  held 
not  less  than  six  months  subsequent  to  the  special  election.  If  the  proposi- 
tion be  adopted  at  such  annual  election,  a  certificate  thereof  shall  be  filed 
in  the  office  of  the  town  clert,  and  of  the  county  clerk  of  each  county  in 
which  any  part  of  the  village  is  situated,  and  also  with  the  secretary  of 
state.    At  the  expiration  of  six  months  from  auch  annual  election  the  vil- 
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lage  shall  be'  dissolved.  Within  that  period,  the  board  of  trustees  must 
sabmit  at  a  special  election  a  proposition  for  the  disposition  of  the  village 
property  remaining  after  the  payment  of  all  claims  for  which  the  village 
shall  be  liable,  and  also  for  the  raising  by  tax  of  any  sum  that  may  be 
necessary  to  pay  and  discharge  its  existing  debts  and  liabilities.  Upon  the 
dissolution  of  the  village  all  its  records,  books  and  papers  shall  be  deposited 
with  the  town  clerk  of  the  town  in  which  the  principal  portion  of  such  vil- 
lage is  situated,  and  they  shall  thereupon  become  a  part  of  the  records  of 
such  town. 

The  supervisor  of  snch  town  shall  be  the  trustee  of  the  property  of  the 
village.  No  suit  in  which  the  village  is  a  party,  nor  any  claim  for  or  against 
the  Tillage  shall  be  affected  by  its  dissolution. 

Sonroc— Former  Village  L.  (L.  1897,  ch.  414)  t  327,  aa  amended  by  L.  ISOl, 
ch.  53;  originally  revlaed  from  L.  1S47,  ch.  4EG,  |  90,  as  amended  by  L.  1880,  cb. 
172,  t  91.  Theaa  aecUona  were  not  repealed  bj  L.  1S70,  ch.  291,  tit.  S,  |  3Z,  bnt 
were  made  a  part  of  auch  act  to  apply  to  Tlllagee  Incorporated  under  It 

A  complete  method  for  dliialntlan  of  vUlagei  te  prescribed  by  this  aectlon  and  by 
motion  380,  poit.  Thla  section  ts  made  applicable  to  the  dissolution  of  a  vlllaga 
incorporated  under  a  apecial  act    R«pt.  of  Atty.  Oenl.  (1909)  89S. 

§  351.  Expiration  of  terms  of  offlcert. — A  police  justice  or  an  assessor  in 
office  when  this  chapter  takes  effect  shall  continue  in  office  until  the  expira- 
tion of  the  term  for  which  he  was  elected  or  appointed.  £seept  as  other- 
wise provided  in  this  chapter  the  terms  of  all  other  officers  shall  expire  on 
the  Monday  following  the  third  Tuesday  in  March. 

flonioe. — Former  Village  L..  (L.  1S97,  ch.  414)  |  328.  Section  was  new  In  former 
Village  I^w. 

§  382.  Comolidatlon  of  villages. — Two  or  more  adjoining  villages  either 
wholly  subject  to  this  chapter  or  one  or  more  wholly  subject  to  this  <^apter 
and  one  or  more  incorporated  by  special  act  of  the  l^islature,  may  be  con- 
solidated by  adopting  a  proposition  therefor  at  any  election,  which  shall  be 
held  in  each  of  such  villages  on  the  same  day,  but  not  aft^*  the  last  day  of 
January  and  before  the  date  of  the  annual  election.  At  least  ten  days  be-  . 
fore  such  special  election  the  board  of  trustees  of  such  villages  shall  meet 
in  joint  session  and  determine  on  the  name  for  the  consolidated  village,  and 
shall  forthwith  file  a  certificate  specifying  such  name  in  the  office  of  the 
clerk  of  each  village.  The  ballots  to  be  osed  at  such  election  may  be  written 
or  printed  and  shall  contain  either  the  words  "for  the  consolidation  of  the 
village  of  (naming  it)  with  the  village  (or  villages)  of  (naming  it  or 
them)  into  one  village  by  the  name  of  (name  fixed  by  trustees),"  or 
"against  the  consolidation  of  the  village  of  (naming  it)  with  the  village 
(or  villages)  of  (naming  it  or  tiiem)  into  one  village  by  the  name  of 
(name  fixed  by  tnwtees)." 

Rourov.— Former  Village  L,  (L.  1S97,  ch.  414)  |  329,  as  added  by  L.  1899,  ch. 
56,  and  amended  by  L.  1902,  ch.  S20. 

§  3S3.    Piling  certifloatea. — The  clerk  of  each  of  such  villages  shall  with- 
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in  three  days  after  the  election  file  a  certified  copy  of  the  certificate  of  such 
election  in  the  office  of  each  other  village  included  in  the  proposed  consolida- 
tion. If  the  proposition  for  consolidation  he  adopted  in  all  the  villages,  the 
clerks  thereof  shall  within  five  days  after  the  election  file  in  the  office  of  the 
clerk  of  each  county  in  which  any  part  of  either  of  such  villages  is  situated, 
and  also  in  the  office  of  the  secretary  of  state,  a  joint  certificate,  stating  the 
holding  of  the  election,  the  adoption  of  the  proposition  for  consolidation  hy 
each  villt^  and  the  name  of  the  new  village. 
Sonroe.— Former  Village  L.  (L.  1S9T,  ch.  414)  i  330,  aa  added  by  L.  1899,  ch.  66. 

3  394.  Effect  of  ooniolidation. — On  the  filing  of  such  certificate  in  the 
office  of  the  secretary  of  state,  such  villages  shall  be  consolidated  into  one 
village  hy  the  name  specified  in  sneh  certificate.  Such  new  village  shall 
possess  all  the  powers,  enjoy  all  the  privileges,  and  be  subject  to  all  the  lia- 
bilities, in  all  respects  and  for  all  purposes,  as  if  it  had  been  originally  in- 
corporated under  this  chapter;  and  from  the  date  of  the  consolidation  it 
shall  belong  to  the  class  in  which  it  would  have  been  placed  if  the  consolida- 
tion had  taken  effect  immediately  before  the  last  preceding  enumeration  of 
the  inhabitants  of  the  several  consolidating  villages  under  this  chapter,  ac- 
cording to  the  aggregate  returns  of  such  enumeration  on  file  at  the  date  of 
the  consolidation.  Such  new  village  shall  become  the  owner  of  all  the 
property  of  each  of  the  consolidating  villages,  shall  succeed  to  every  right 
of  action  existing  in  favor  of  either  of  them,  and  shall  become  liable  for  all 
causes  of  action,  debts  or  obligations  against  either  of  such  consolidating 
villages,  and  the  same  may  be  enforced  as  if  such  liability,  debt  or  obligation 
had  been  originally  incurred  by  it.  Such  consolidation  shall  not  affect  any 
action  or  proceeding  then  pending  against  either  of  the  consolidating  vil- 
lages, but  such  action  or  proceeding  may  he  prosecuted  to  final  judgment  as 
if  such  consolidation  had  not  taken  place,  except  that  the  court  in  which 
such  action  or  proceeding  is  pending  shall,  upon  application  of  the  board  of 
trustees  of  the  new  village,  substitute  it  as  a  party  to  the  action  or  proceed- 
ii^,  and  in  either  case  the  judgment  or  order  shall  be  enforceable  in  favor 
of  or  against  the  new  village. 

flonne. — Former  Tillage  L.  (U  1S9T,  cb.  414)  |  331,  ae  added  by  L.  1S99,  cb.  56. 

g  365.  Ifumber  of  tnuteei;  wardi;  clerk. — Within  five  days  after  the 
consolidation  takes  effect  the  boards  of  trustees  of  the  consolidating  villages 
shall  meet  in  joint  session  and  determine,  within  the  limitations  prescribed 
by  section  forty-four,  the  number  of  trustees  to  be  elected  in  the  new  village 
at  the  first  election,  and  if  such  new  village  is  a  village  of  the  first  class,  may 
also  divide  such  village  into  wards  of  a  number  equal  to  one-half  of  the 
number  of  trustees  to  be  elected.  Such  wards  shall  contain  a  population 
as  nearly  equal  as  may  be,  aud  be  of  convenient  and  contiguous  territory, 
in  as  compact  form  as  practicable.  They  shall  make  a  certificate  of  such 
division  which  shall  contain  a  description  of  each  ward,  and  file  the  same  in 
the  office  of  the  village  clerk,  who  shall  at  least  fifteen  days  before  such  first 
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election  post  copies  thereof  in  at  least  ten  conspicnous  public  places  in  such 
Tillage  and  publish  a  copy  thereof  at  least  once  in  each  newspaper  printed  in 
the  new  village.     They  shall  also  at  such  joint  meeting  appoint  a  clerk  of 
the  new  village,  who  shall  hold  his  office  until  his  successor  is  appointed. 
Sonioe.— Former  Village  L.  (L.  1S9T,  ch.  414)  |  332,  as  added  by  L.  1SS9,  cb.  E6. 

g  3S6.  First  election  in  oonsolidated  village. — At  their  joint  meeting, 
the  boards  of  trustees  of  the  consolidating  villages  shall  fix  the  date  of  the 
first  election,  which  must  be  held  within  twenty  days  after  the  joint  meet> 
ing,  except  that  if  the  election  on  the  question  of  consolidation  is  held  in  the 
month  of  January,  such  first  election  must  be  held  on  the  day  of  the  next 
annual  election  under  this  chapter.  They  shall  provide  for  giving  notice 
of  such  election  as  in  case  of  an  annual  election  under  this  chapter.  If 
such  village  is  not  divided  into  wards,  the  first  election  shall  be  held  in  the 
consolidating  villages  by  election  districts  or  otherwise  as  if  such  consolida- 
tion had  not  taken  place.  If  such  village  is  divided  into  wards,  each  ward 
shall  constitute  an  election  district  for  the  first  election  and  the  boards  of 
trustees  of  the  consolidating  villages  at  their  joint  meeting  shall  appoint 
two  inspectors  of  election,  a  poll  clerk  and  a  ballot  clerk  for  each  ward  to 
conduct  such  election  therein.  Such  inspectors  shall  not  both  be  chosen 
from  the  same  political  party.  Section  twenty-nine  of  this  chapter  applies, 
so  far  as  practicable,  to  the  first  election  in  the  new  village,  except  that  if 
an  election  is  held  after  the  thirtieth  day  of  September  and  on  or  before 
the  date  fixed  for  the  next  annual  election,  one-half  of  the  number  of 
Trustees  elected  shall  hold  office  until  the  end  of  the  next  official  year,  and 
one-half  during  the  next  two  official  years.  If  such  village  is  divided  into 
wards,  two  trustees  shall  be  elected  in  each  ward,  and  if  the  election  is  held 
after  the  thirtieth  day  of  September  and  on  or  before  the  date  fixed  for  the 
next  annual  election,  one  of  such  trustees  shall  be  elected  to  hold  office  until 
the  end  of  the  next  official  year,  and  one  to  hold  office  during  the  next  two 
official  years.  Section  fifty-three  of  this  chapter  applies,  so  far  as  practi- 
cable, and  the  joint  hoards  of  trustees  shall  constitute  the  canvassing  board 
at  such  first  election.  The  certificate  of  such  firat  election  shall  be  filed 
with  the  clerk  of  the  new  village  on  the  day  of  csnvass,  and  thereupon  the 
terms  of  office  of  the  officers  of  the  consolidating  villages  shall  expire  and 
the  terms  of  officers  elected  for  the  new  village  shall  commence. 
BoBFoe.— Former  Village  L.  (L.  1897,  ch.  414)  i  333.  as  added  by  L.  1899,  ch.  66. 

§  3S7.  Traaifer  of  property  to  new  village. — Within  five  days  after  the 
qualification  of  the  officers  of  the  new  village,  the  officers  of  the  consoli- 
dating villages  shall  deliver  to  the  proper  officers  thereof  all  money,  records, 
books,  papers  or  other  property  belonging  to  the  village  in  their  possessitm 
or  under  their  control,  and  sueh  new  village  shall  thereupon  become  the 
owner  thereof  and  its  proper  officers  shall  be  the  custodians  thereof  as 
prescribed  by  this  chapter. 

Source.— Former  Village  L.  (L.  1897,  eb.  414)  |  334,  as  added  by  L.  1899,  ch.  56. 
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§  388.  Eeporta  of  tteamrert. — The  treasurer  of  each  of  such  consoli- 
dating villages  shall,  immediately  on  the  termination  of  his  office,  Sle  with 
the  clerk  of  the  new  villf^e  an  accurate,  detailed  and  verified  statement, 
showing  all  moneys  paid  into  the  treasury  of  his  village  during  the  current 
fiscal  year,  the  persons  by  whom,  and  the  funds  for  which  the  same  were 
paid,  all  expenditures  from  the  treasury  during  such  period,  the  persons 
to  whom,  and  the  funds  from  which  such  moneys  were  paid,  the  balance 
in  the  treasury  to  the  credit  of  each  fund  at  the  time  of  making  such  re- 
port, and  all  indebtedness  of  the  village  outstanding,  to  whom,  so  far  as 
practicable,  the  same  is  owing,  upon  what  account  and  when  payable. 

Soutm.— Former  Vlllaee  L.  <L.  1S97,  ch.  414)  |  336,  aa  added  by  L.  1899,  cli.  56. 

§  369.  Ettabliahment  of  disputed,  unknown  or  unoertain  booDdaries. — 
If  the  boundary  lines,  or  any  of  the  boundary  lines,  of  any  incorporated 
village  organized  or  existing  pursuant  to  general  or  special  act,  or  whose 
incorporation  is  lawfully  established,  are  uncertain  or  there  is  a  reasonable 
doubt  as  to  their  exact  location,  for  any  reason,  or  if,  in  the  statute  or 
records  by  which  the  village  was  incorporated  a  boundary  line  or  lines  was 
not  completed,  leaving  a  hiatus  therein,  or  if  the  records  and  papers  show- 
ing the  boundaries  of  a  village  incorporated  under  a  general  act  are  lost 
or  cannot  be  identified,  such  boundary  line  or  lines  may  be  settled  and  es- 
tablished in  the  following  manner :  An  application  in  writing,  subscribed 
by  the  president  of  the  village,  requesting  the  establishment  of  such  bound- 
aries, may  be  presented  to  the  board  of  supervisors  of  the  county  in  which 
the  village  ia  located.  It  shall  then  be  the  duty  of  such  board  of  super- 
visors to  take  action  upon  the  application  by  resolution,  at  such  time,  within 
sixty  days  thereafter,  as  it  may  determine ;  but  the  board  shall  not  adopt 
any  resolution  determining  or  defining  such  boundary  line  or  lines  until 
after  a  public  hearing  is  had  thereon,  before  the  board,  upon  a  notice 
to  be  published  for  three  consecutive  weeks  next  preceding  the  meeting 
of  the  board  at  which  the  matter  is  to  be  heard,  in  a  newspaper  published 
in  the  village,  and  if  there  be  a  newspaper  published  in  the  town  outside 
of  the  village,  in  one  such  newspaper  also.  A  copy  of  the  notice  shall  also 
be  served  personally,  at  least  fifteen  days  before  the  meeting  of  such  bow^, 
on  the  supervisor  and  town  clerk  of  the  town  or  each  of  the  towns  in 
which  the  village  is  located.  The  board  shall  give  a  bearing  to  all  persons 
appearing  in  support  of  or  in  opposition  to  the  adoption  of  such  resolution 
or  presentii^  statutes,  records,  documents  or  other  facts  affecting  the 
boundaries  of  such  village.  The  board  may  take  proof  and  testimony  re- 
lating to  the  aubject-matter  of  such  investigation.  The  board  may  adopt 
a  resolution  determining  and  defining  the  boundary'  lines  of  the  village, 
to  include  both  the  known  and  undisputed  lines  as  well  as  those  which 
are  uncertain  or  unknown  as  aforesaid.  A  copy  of  the  resolution,  as 
adopted  by  the  board,  shall  contain  the  courses,  distances  and  fixed  monu- 
ments necessary  for  an  aeeurate  description  thereof,  and  a  copy  of  such 
Vol-  viri— ea 
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resolntion  duly  certified  by  the  clerk  of  the  board,  together  with  a  map 
or  survey  of  such  boundaries  as  fixed  by  the  board,  shall  be  filed  in  the 
office  of  the  secretary  of  state  within  thirty  days  after  the  adoption  of  the 
resolntion.  The  filing  of  sueh  map  shall  be  equivalent  to  a  compliance  with 
the, provisions  of  section  eighty  of  this  chapter;  but  where  a  map  sh^l  not 
have  been  Sled  pursuant  to  the  requirements  of  such  section  on  account 
of  the  boundary  lines  of  a  village  being  uncertain  or  unknown,  as  pro- 
vided in  this  section,  proceedings  for  the  establishment  and  settlement 
thereof  shall  be  begun  by  the  president  of  the  village  under  the  provisions 
of  this  section  within  three  months  after  this  section  takes  effect.  The 
boundary  lines  shall  be  those  fixed  by  the  resolution,  but  this  section  shall 
not  be  deemed  to  authorize  the  inclusion  within  a  village  of  any  substantial 
area  of  territory  which  has  not  been  either  (1)  commonly  recognized  as  a 
part  of  the  village  or  (2)  treated  and  claimed  by  the  village  authorities, 
at  some  time  previously,  as  a  part  of  the  village  or,  (3)  the  subject  of  a 
reasonable  dispute,  on  a  qnestion  of  law  or  fact,  as  to  its  location  within 
or  without  the  village.  The  expense'  of  making  any  map  or  survey  ac- 
companying the  filing  of  such  resolution,  by  whomsoever  incurred,  or  in  the 
production  of  papers,  documents  or  statutes  at  the  hearing  relating  to  such 
boundary  lines,  shall  be  borne  by  the  village  and  the  payment  thereof  pro- 
vided for  by  taxation  in  the  village  as  other  village  expenses.  {Added  by 
L.  1912,  ck.  123.) 


ARTICLE  XVI. 

BPTECT  OP  CHAPTEE. 

Section  380.    Effect  ot  chapter  on  special  vllIageB. 
381.    Effect  o(  revlalon  on  general  vtllagen. 

§  380.  Effect  of  chapter  on  special  villagei. — A  village  incorporated 
under  and  subject  to  a  special  law,  and  each  officer  thereof,  possesses  all  the 
powers  and  is  subject  to  all  the  liabilities  and  responsibilities  conferred  or 
imposed  upon  a  village  incorporated  under  this  chapter,  or  upon  an  officer 
thereof,  not  ineoMistent  with  such  special  law. 

Source.— Former  Village  L.  (L.  1897,  ch.  414)  f  340;  orlglnallr  revised  from  L. 
1884,  ch.  308. 

AppUeatlon  to  village  Incorporate d  under  apeolal  law. — The  provision  ol  aectloa 
128  of  the  Village  Law  that  "no  contract  shall  be  made  Involving  an  expenditure  by 
the  vlUase  unless  the  money  therefor  la  on  hand,  or  a  proposition  has  been  adopted 
authorizing  the  board  of  trustees  to  raise  such  money,"  Is  by  this  section  made 
applicable  to  a  village  Incorporated  under  and  subject  to  a  special  law.  Wakefield 
V.  Perkins  (1910),  66  Misc.  619,  120  N.  Y.  Supp.  635. 

A  village  Incorporated  In  1837,  hy  a  special  act,  la  still  an  existing  corporation, 
although  It  has  never  elected  officers.    Kept,  of  Atty.  Oenl.  (1899)  314. 

g  381.  I^eot  of  revision  od  general  villagei. — The  following  villages  are 
subject  to  the  provisions  of  this  chapter,  as  if  incorporated  thereunder: 
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1.  Villages  incorporated  under  chapter  four  hundred  and  twenty-six  of 
the  laws  of  eighteen  hundred  and  forty-seven,  or  the  acts  amendatory 
thereof  and  supplemental  thereto,  and  which  have  not  been  reincorporated 
under  a.  special  law. 

2.  Villages  incorporated  or  reincorporated  under  chapter  two  hundred 
and  ninety-one  of  the  laws  of  eighteen  hundred  and  seventy,  or  the  acta 
amendatory  thereof  and  supplemental  thereto. 

3.  Villages  incorporated  under  chapter  four  hundred  and  fourteen  of 
the  laws  of  eighteen  hundred  and  ninety-seven,  or  the  acts  amendatory 
thereof  and  supplemental  theret4>. 

4.  Villages  incorporated  by  special  law  and  reincorporated  under  a  gen- 
eral law  and  now  subject  to  its  provisions. 

Sonroe. — Former  Village  L.  (L.  1897,  ch.  414)  |  841.  Section  was  new  In  former 
Village  Law. 

Cenwlidaton'  note. — New  matter  added  to  make  villages  Incorporated  under 
preeent  law  subject  to  this  chtwter. 

AETIOLE  XVII. 
LCWS  UPBAUS;  WEXV  TO  TAZE  XFSXOT. 


§  390.  Laws  repealed.— Of  the  laws  enumerated  in  the  schedule  hereto 
annexed,  tliat  portion  specified  in  the  last  column  is  hereby  repealed. 
{Thus  amended  iy  L.  1909,  ch.  240,  §  83.) 

g  391.    When  to  take  effect.— This  chapter  shall  take  effect  immediately. 

SCHEDULE  OF  LAWS  REIPBAUBD. 


LAWS  or 

CHAPTOl 

SBcnoir 

1847   

161    

All 

1847    

209   

....  All 

1874    

345    

18E0   

178   

B19    

184    

....  AH 
....  All 

1874    

628 . 

1861    

1853    

1876   

1857    

B63   

....  All 

1875   

197   

1861    

178   

....  All 

1875   

1864  

U7   

All 

1875    

1888   

462    

....  All 

1875    

....  All 

1870    

311     

..  Part 

1875   

570   

D  dlTlslon  of  streets  on  boun- 
between  vlllagee  and  other 
corporations 

1876   

1876   

1876   

dary  line 

1871  ...v:. 

896   

870   

....  All 

1871   

1873   

3B7   

....  All 

1878   

59   

1873   

686   

92   

All 

All 

1873   

1878   

1873  

397  

....     11 

1878    

396   
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.     68   All  1890  . 

.     86    ; AU  1890  . 

.   129    All  1890  . 

.  228   AU  1890  . 

.  250  All  1890  . 

.  337   All  1890  . 

.     64   All  1890  . 

.     78    All  1890  . 

.   144    All  1891  . 

.   172   All  1891  . 

■  S35   All  1891  . 


.  498   All      1891 

.     17   All      1891 

1892  . 

1892  . 

1892  . 

1892  . 


.  All  1892    S64  . 

.     46  1893    693  . 

.  All  1892   64ft  . 

.  All  1898   212  . 

.  All  1893   400  , 

.  All  1893    422  , 

.   All  1893    447  , 

.   All  1898    464  . 

.  All  1893    473  . 

.  All  1893    603  . 

.  All  1893    617  . 

.  All  1893   618  . 

.  All  1893    624  . 

.  All  1893    662  . 

.   All  1893    694  . 


.  423   All      1894 


.  236  All  1894 

.  450  All  1894 

.  497  All  1896  . 

.  666  All  1896  . 

.  600  All  1895  . 

.  616  All  1895  . 

.  68  All  189e  . 

.  244  All  1895  . 

.  604  All  189E  . 

.  513  All  1895  . 

.  614  All  1896  . 

.  172  All  1895  . 

.  342  All  1896  . 

.  452  All  1896  . 

.  526  All  1896  . 

.  174  All  1896  . 

.  186  All  1896  . 


relating  to  TlllHgee 


1896  . 
1896  . 
1896   . 
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1896  .... 

1896  .... 

1896  .... 

1897  .... 

1897  

1898  

189S  .... 

1898  .... 

1898  

1898  

1899  

1899  .... 

1899  .... 

1899  .... 

1899  

1899  

1899  

1900  

1901  .... 

1901  

1901  

1901  

1901  .... 

1901  .... 

1901  .... 

1901  

1902  

1902  .... 

1902  .... 

1903  .... 
1903  .... 
1903  .... 
1903  .... 

1903  

1903  


VILLAGE  LAW. 
ConBolIdaton'  notes. 


anTTioiT      u,wa  or 


1904  

193  

1904  

497  

1904  

646  

1904  

680  

1905  .... 

66  

1905  

98  

1905  

220  

1905  

269  

1906  

290  

1906  

800  

1905  

404  

1906  

498  

1906  

600  

1906  .... 

34  

1906  

67  

1906  .... 

278  

1906  

397  

1906  .... 

40*  

1906  .... 

462  

1906  

677  

1906  .... 

602  

1907  

38  

1907  

82  

1907  

168  

1907  .... 

471  

1907  .... 

607  

1908  .... 

100  

1908  

176  

1908  .... 

300  

190S  

301  

1908  .... 

302  

1908  .... 

461  

609  

COnOUDATO&B'  HOTSS  TO.SOHESiaE  07  BETSAIS. 


Where  a  statute  bas  been  apeclflcally  repealed,  tbat  and  tbe  repealing;  etatnte 
are  given  wltbout  explanatory  note. 

L.  1B61,  ch.  B19.— Act  amending  L.  1847,  ch.  426.  Section  2  was  repealed  by 
L.  1897,  ch.  414,  i  342.    Section  1  la  a  repealing  section.     Balance  of  act  Ib  obsolete. 

As  tbe  Btatutea  covered  by  exprees  revealing  acts  have  been  repealed  by  tbe 
ConBOlIdated  Laws,  the  repealing  statutea  have  been  recommended  for  repeal. 

L.  IBBO,  oh.  SOS. — Authorizes  cities  and  Incorporated  villages  to  charge  license 
fees  to  persons  doing  a  retail  business  on  the  canals  ol  this  state.  Substuice  of 
this  act  is  contained  In  "old"  General  City  Law,  J  8,  and  Village  Law,  t  90, 
subd.  2;  {  91,  subd.  2,  this  law.    Superseded  and  obsolete. 

1.  1983,  ch.  113,  and  amendatory  act*. — Part  relating  to  change  of  grade  of 
streets  and  bridges  by  village  authorities  repealed  by  L.  1897,  ch.  414,  |  342,  subd. 
4.    Balance  of  act  consolidated  in  Highway  Law. 

L.  1894,  oh.  668. — Part  of  statute  relating  to  villages.  Consolidated  In  Village 
Law,  ig  344-346.    Remainder  of  statute  consolidated  In  Town  Law. 

Ii.  1897,  ch,  414,  I  U2,^-Thls  section  has  been  omitted  for  the  following  reasons: 

Subd.  1.  The  acts  covered  by  thia  subdivision  are  contained  In  the  schedule  of 
repeals  annexed  to  the  Village  Law.  Section  390  is  the  uniform  repealing  clause 
adopted  in  the  consolidated  laws. 

Subd.  2.  Inconsistent  repeals  have  been  accomplished  and  all  such  clauses  have 
been  omitted  from  the  consolidated  laws. 
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SuM.  3.  The  repealB  under  this  aulkllTlflfon  hare  been  accxnnpllalied  uid  tba 
BubdlTlston  is  of  no  further  value. 

Subd.  4  L.  1SS3,  ch.  113,  la  repealed  In  the  schedule. 

Subd.  S.  The  portion  of  L.  1S70,  ch.  311,  rderred  to  In  this  subdivision  baa  been 
Included  In  the  achedule  of  repeals. 

L.  1897,  oh.  414.— This  atatute,  which  Is  the  "old"  Village  Law.  la  recommended 
tor  repeal  becauae  Its  Itre  provlslona  have  been  Incorporated  In  the  Vlltase  I^w, 
except  II  46-4S,  72,  which  vrovlded  for  readjuatment  of  affairs  of  Tillages  at 
time  Village  Law  took  effect.    Temporary  and  obsolete. 

L.  1B98,  oh.  146. — Consolidated  In  Village  Law,  |  SOS. 

L.  1B98,  oh.  S$9. — Consolidated  In  Village  Law,  |  113. 

L.  IBM,  oh.  S«8. — Consolidated  In  Village  Law.  |  66. 

L.  1899,  oh.  sa. — SecUon  1,  part  adding  |  329  to  L.  1897,  ch.  414,  amended  to 
read  aa  follows  by  L.  1902,  eh.  520,  f  1.  Balance  of  section  consolidated  In  Til- 
lage Law,  f  I  363-368.    Section  2  states  when  act  shall  take  effect. 

L.  1899,  oh.  83.— Consolidated  In  Village  Law,  |  234. 

L.  1899,  oh.  ai7.— Consolidated  In  Village  Law,  |  338. 

L.  1899,  oh.  391.— Consolidated  In  Village  Law,  |  90,  subd.  38. 

L.  1901,  oh.  7.— Consolidated  In  Village  Law,  |  44. 

I.  1901,  oh.  BO.— Consolidated  In  Village  Law,  |  89,  subd.  23. 

L.  1801,  ch.  SS.— Conaolidated  In  Village  Law,  |  3G0. 

I.  1901,  oh.  88.— Consolidated  in  Village  Law,  159. 

L.  1801,  eh.  ISS.— Consolidated  In  Village  Law,  |  43. 

I.  1801,  ch.  909.~Sectlon  1  amended  to  read  as  follows  by  L.  1906,  cb.  4M,  t  * 
Balance  of  act  disposed  of  In  Town  Law. 

I.  1901,  oh.  893.— Consolidated  In  Village  Law,  f  89,  aubd.  24. 

I.  1901,  oh.  834.— Consolidated  in  Village  l«.w.  H  171-174. 

I.  1B02,  ch.  sao.— Consolidated  in  Village  Law,  |  362. 

L.  1902,  oh.  S91.— Consolidated  In  Village  Law,  |  230. 

L.  1903.  oh.  131.— Consolidated  In  Village  Law,  1  224. 

I.  1903,  oh.  139. — Sections  1,  2  amended  to  read  aa  foUowa  by  L.  1904,  eh.  86, 
ft  2,  3.  Section  3  consolidated  In  Village  Law,  |  6.  Section  4  states  wben  act 
shall  take  effect. 

L.  lOOS,  oh.  806.— ConsoUdated  In  Village  Law,  |  349. 

L  1904,  oh.  34^-Consolidated  In  Village  Law,  |  120. 

L.  1904,  oh.  SS.— Consolidated  In  Village  Law.  (|  2,  3,  G. 

L.  1904,  oh.  100.— Section  1  consolidated  in  Village  Law,  |  61.  SecUon  2,  part 
amending  L.  1S97,  cb.  414,  1  66,  amended  to  read  as  follows  by  L.  1904,  eh.  231, 
i  I.  Balance  of  |  2  consolidated  In  Village  Law,  f  56.  Section  3  state*  when  act 
ahalt  take  effect 

L,  1904,  oh.  101.— Conaolidated  in  Village  Law,  |  133. 

L.  1804,  cb.  in.— Consolidated  in  Village  Law,  |  163. 

L.  1904,  oh.  193.— Consolidated  In  Village  Law.  |  89,  anbd.  15,  f  128. 

L.  1904,  oh,  497.— Consolidated  In  Village  Law.  f  166. 

Z.  1904,  oh.  e<5.— Consolidated  In  Village  Law,  |  208. 

L.  1904,  oh.  680.— Conaolidated  In  Village  Law,  i  130. 

L.  190S,  oh.  66.— Consolidated  In  Village  Law,  |  64. 

L.  1906,  oh.  08.— Consolidated  In  Village  Law,  1 161. 

L.  1905.  oh.  3S0.— Conaolidated  In  Vlll^e  Law,  |  202. 

L.  1906,  oh.  S69.— Consolidated  In  Village  Law,  |  305. 

£.  1806,  oh.  190.— Consolidated  In  Village  Law.  ||  46,  52. 

1. 1906,  oh.  300.— Conaolidated  In  Village  Law,  1 104. 

I.  1906,  eh.  404^-ConaoIidated  In  Village  Law,  {  26. 

L.  1806,  oh.  498.— Consolidated  In  Village  Law.  |  103. 

£.  190S,  oh.  600.— Consolidated  In  Village  Law.  t  89.  anbd.  25. 

L.  1906,  ch.  84. — Section  1.  part  adding  |  339-g  to  L.  1897,  ch.  414,  amended  to 
read  aa  follows  by  L  1907,  ch.  38,  f  1.  Balance  of  section  consolidated  In  Tillage 
Law,  15  310-316,  317-321.     Section  2  states  when  act  shall  take  effect. 

L.  1906,  oh.  S7.— Consolidated  In  Village  Law,  |  56. 

L.  1906,  oh.  978.— Conaolidated  In  Village  Law,  |  260. 

L.  1906,  oh.  897.— Conaolidated  In  Village  Law.  |  83. 

L.  1906,  oh.  404.— Conaolidated  In  Village  I^w,  ||  12.  41.     . 

L.  1906,  oh.  4B9.— Conaolidated  In  Tillage  Law.  «  42. 

L.  1906,  oh.  677.— Consolidated  in  Village  Law,  |  90,  aubd.  9. 

L.  1906,  ch.  608. — Section  1  la  a  repealing  aectlon.  Section  2  consolidated  In 
Tillage  Law,  |  40.    Section  3  atatee  when  act  shall  take  effect 
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VILLAGES— WATER  SUPPLY. 


L.  18B6,  ch.  942.  Suffolk  county  water  act 


L.  1907,  ch.  38.— CoDBolld&ted  In  Village  Law.  |  316. 

L.  1807,  ch.  44.— Consolidated  In  Village  Law,  i  166. 

L.  1907,  oh.  S8.— Consolidated  in  Village  Law,  f  12S,  Bubd.  12. 

L.  1907,  oh.  83.— OoDBoUdated  in  Village  Law,  |  48. 

1.  1907,  ch.  98.— CouBoIidated  In  Village  Law,  |  170. 

L.  1907,  ch.  Ifi8.--Consolldated  in  Village  Law,  |  105. 

L.  1907,  eh.  471.— Consolidated  in  Village  Law,  U  189, 190. 

I.  1907,  eh.  407.— Coneolldated  In  Village  Law,  ||  21,  348. 

YILLAaES. 
Planning  CominlaBlonB;  Qeneral  Unnlelpal  Law,  H  234-239-a.    Eatabllahment  of 
play-grounds  and  recreation  centers;   Oeneral  Kvntclpal  Law,  {J  240-246. 

VIHEOAB. 
Adulteration  prohibited;  Agrionltnml  Law,  f|  70-73. 

VITAL  STATISTICS. 
See  lubUo  Health  Law,  U  370-394. 

VOCATIONAL  ESUCATIOH. 
See  Ednoation. 

VOTIHO  HACHDTES. 
Use  of,  authorized  and  regulated,  Eleetion  Law,  H  390-421. 

WASEHOTTSEHEN. 
See  0«ieral  Buiineti  Law,  ||  SO-143. 

WASHIITOTON'S  BIRTHDAY. 
A  boliday;   Ckneral  Oonitractlon  Law,  f  24. 

WASHIHQTON'S  EEABQTT ASTERS. 
See  Fvblie  BnlldliiKi  Law.  H  20-26. 

WASTE,  ACTIOS  FOR. 
See  Code  Civ.  Pro.  it  1651-1659. 

WATER. 
Injuring  pipes  tor;   Penal  Law,  g  1423.     Interference  with  meters,  plpee,  etc.; 
Penal  Law,  |  1432,     Interfering  with  navigation  by  deposits,  Penal  Law,  |  1606. 
Wilfully  poisoning  or  polluting;  Penal  Law,  U  1769,  1760. 

WATER  COUFANIES. 

Water  districts  may  acquire  franchises,  etc.,  Town  Law,  !  2S7-a. 

WATER  SUPPLY. 

See  CoMerratlon  Law,  {|  620-626. 

L.  1806,  oh.  M2. — "An  aet  relative  to  the  supply  of  pure  and  wholesome  water  In 

certain  conn  ties  in  the  state." 

Known  as  the  Suffolk  County  Water  Act. 

Certificates  of  neoeaiity  of  ttreami  and  ponds  for  water  supply. — g  1. 
Whenever  the  board  of  Bupervisors  of  any  county  in  this  state  which  does 
not  contain  an  incorporated  city  and  is  within  forty  miles  of  a  city  of  the 
first  class  containinfr  over  eight  hundred  thousand  and  less  than  one 
million  inhabitants  shall,  by  a  majority  vote  of  said  board,  to  be  duly 
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9250  WATER  SUPPLY— WATER  SUPPLY  DATA. 

f  1.  Dau  to  be  filed.  h.  1909,  ch.  B17. 

entered  upon  the  minutes  of  their  proceedings,  decide  that  certain  streams 
and  ponds  within  such  county  are  necessary  for  the  supply  of  pure  and 
wholesome  water  to  the  people  residing  in  such  county,  the  said  board  shall 
direct  a  certificate  to  that  effect  to  be  duly  signed  and  acknowledged  by 
the  chairman  and  clerk  of  said  board,  and  cause  the  same  to  be  recorded 
in  the  office  of  the  clerk  of  said  county,  and  said  county  clerk  shall,  upon 
the  receipt  by  him  of  such  certificate,  record  the  same  in  a  book  to  be  kept 
for  that  purpose,  and  shall  charge  and  receive  for  recording  the  same,  the 
sum  of  one  dollar  and  fifty  cents  for  each  certificate  so  recorded. 

§  2.  Contents  thereof. — The  certificates  mentioned  in  section  one  of  this 
act  shall  contain : 

1.  The  name  and  designation  of  such  pond  and  stream. 

2.  A  brief  description  of  the  same. 

3.  The  town  in  which  the  same  is  located. 

4.  The  name  and  address  of  the  last  known  owner  or  owners  of  such 
pond  and  stream. 

5.  The  name  and  address  of  the  owner  and  owners  of  lands  adjacent 
thereto. 

§  3.  Takiag  of  waten  for  water  supply  vithout  oonient,  prohibited. — 
Whenever  such  certificate  has  been  duly  recorded,  as  provided  by  sections 
one  and  two  of  this  act,  it  shall  not  be  lawful  for  any  person,  corporation 
or  municipality  to  enter  into,  or  upon  such  pond  and  streams,  or  upon  the 
land  adjacent  thereto  and  take  water  therefrom,  for  the  purpose  of  supply- 
ing water  to  any  city  or  county,  other  than  to  the  citizens  of  the  county, 
wherein  such  certificate  is  recorded,  except  upon  the  written  consent  of  a 
majority  of  the  supervisors  duly  elected  to  said  boards  of  supervisors  under 
their  hands  and  seals,  certifying  that  the  said  ponds  or  streams  are  no 
longer  necessary  for  the  purposes  for  which  such  ponds  or  streams  may 
have  been  set  apart  as  provided  in  the  first  section  of  this  act. 

WATER  SUPPLY  COHKISSION. 

Section  1-26  of  State  Boards  and  CkKnmlsBions  Ljiw,  repealed  by  L.  1911,  ch.  S47, 
and  all  the  former  powers  of  the  board  conferred  on  the  Goueerratlon  Commlssloa 
See  Coniervatlon  Law. 

WATER  S1TPPLY  DATA. 
L.  1809,  eh.  517. — "An  aet  relatlnf;  to  the  iling  ef  data  In  r^ard  to  the  water  rapplj 

of  eitlei  of  the  Snt  elaii  In  their  water  departmeatt,  board*  or  ollLoers  and  tltc 

receipt  In  evldenoe  of  inch  data." 

Water  data  in  first  dan  cities  admiuible  in  evidence. — Section  1.  When- 
ever in  any  city  of  the  first  class  of  this  state  there  shall  be  a  department, 
board  or  officer  charged  with  the  duty  of  procuring,  maintaining  or  in- 
creasing or  preserving  the  water  supply  of  said  city  or  the  sources  thereof, 
any  of  the  following  data  made  under  or  by  direction  of  such  department, 
board  or  officer  by  any  of  its  or  his  engineers,  officers  or  agents,  to  wit, 
written  data  of  daily  and  periodical  observations  made  by  said  engineers 
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L.  1915,  ch.  404.         St&ta  Dormal  acbool  In  Westchester  conntjr.  {  1. 

and  employees  which  record  a  scientific  determination  of  the  amount  of 
water  available  in  any  locality,  used  or  to  be  used  as  a  source  of  water 
supply  of  said  city  and  the  effect  on  adjoining  or  neighboring  lands  of  the 
methods,  process  and  devices  controlled  and  operated  by  and  on  behalf  of 
said  city  in  said  localities  for  the  purpose  of  procuring,  increasing  or 
maintaining  the  water  supply  for  the  use  of  the  residents  of  said  city,  may 
be  filed  in  the  office  of  any  such  department,  board  or  officer,  and  shall  be 
admissible  as  presumptive  evidence  of  the  facts  therein  stated  in  any  court 
in  any  litigation  brought  against  or  on  behalf  of  said  city  in  regard  to  any 
of  the  said  sources  of  said  water  supply,  or  said  water  supply,  or  the  effect 
thereof,  if  die  said  data  shall  be  verified  by  the  affidavit  of  the  engineer, 
officer  or  agent  making  the  same,  if  on  the  trial  or  hearing  in  any  such 
litigation  it  shall  be  proved  that  the  officer  or  agent  who  made  or  compiled 
said  data  cannot  be  found,  or  is  absent,  incapacitated  or  dead.  The  said 
data  shall  be  open  at  all  reasonable  times  to  the  inspection  of  any  citizen 
or  taxpayer. 

WATER  WORKS  C0RF0BATI0N8. 
Incorporation  and  powerai  TranRportatlou  Oorpomtloiii  Law,  fi  80-86. 

WATEINS  OLEN. 
CommlBBion  to  control;  Public  lAiidi  Law,  ||  110-117.     See  L.  1899,  ch.  SS3,  L. 
1900,  cb.  69  and  L.  1906,  cb.  673,  being  tbe  acts  wbereby  tbe  reBerratlon  was  selected 
and  acQulred. 

WEAPONS. 
Sate  and  use  of;  Fenal  Law,  II  1S9S-1899 

WEATHER  BITREAn. 
See  Aeiicnltnral  Law,  |  308. 

WEIGHTS  AND  MEASURES. 

Provisions  generallr  establlsblng  standards  and  regulating  use;  Oeneral  Bnilneu 

Law,  II  2-lS-a.     Appointment  and  salary  of  state  superintendent;   Exeontive  Law, 

I  100.  County  sealer;  OencTal  Bntlneii  Law,  i  13.  City  sealer;  Qeneral  BuilnCM 
Law,  I  14.    Penal  proTlslons  In  relation  to  false  weights  and  measures;  Penal  Law, 

II  2410-2417.  Department  of  Superintendent  tranefarred  to  DepaKment  of  Farms 
and  Markets,  Parmi  and  Markets  Law,  fi  21,  25. 

WESTCHESTER  COUNTY. 
State  normal  school  established;    See  B'ontial  Sobool*. 


Section  1.  All  real  property  purchased  or  acquired  by  the  county  of 
Westchester  after  October  first,  nineteen  hundred  and  fourteen,  and  sit- 
uated within  the  limits-  of  said  county,  if  purchased  or  acquired  for  county 
purposes,  shall  be  subject  to  taxation  notwithstanding  the  exemption  pro- 
vided in  subdivision  three  of  section  four  of  the  tax  law. 


WESTERN  HOUSE  OF  REFUGE. 
See  State  ChariUei  Law,  ft  220-233. 
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WHARFAGE. 
Hates  of  wharfage  In  New  York  city.  L.  1879,  ch.  168. 


Bates  in  New  York  City, 
See  L.  1882,  ch.  410,  |t  799,  800,  802. 

L.  1879,  eh.  911. — "An  act  additional  to  chapter  three  hundred  and  twenty  of  the 
lawt  of  eiB:hteen  htindred  and  leTenty-two,  entitled  'An  act  to  amend  an  act  re- 
lating to  the  ratei  of  wharfage,  and  to  regnlate  piera,  wharrei,  hulkheadt,  and 
dipt  In  the  oltlea  of  Hew  York  and  Brooklyn,  paiied  Kay  lixth,  eighteen  hun- 
dred and  lerenty.' " 

Eat«B  on  cuial  boata,  and  veuela  oanyiiLg  brick. — §  1.  Every  canal  boat, 
and  any  vessel  engaged  in  freighting  brick  on  the  Hudson  river  occupying 
a  berth  next  to  any  pier,  wliarf  or  bulkhead  in  the  cities  of  New  York  or 
Brooklyn,  and  engaged  in  delivering  car^o  upon  said  pier,  wharf,  or  bulk- 
head, or  receiving  cargo  therefrcon,  shall  pay  wharfage  at  the  rate  of  fifty 
cents  for  every  day  or  part  of  a  day  while  so  engaged ;  but  when  unloaded 
such  canal  boat  or  vessel  aforesaid  shall  pay  wharfage  at  the  rate  of  thirty 
cents  per  day  or  part  thereof ;  but  no  canal  boat  or  vessel  lying  in  any  slip 
between  two  adjacent  piers  shall  be  required  to  pay  full  wharfage  to  the 
owners  or  leasees  of  both  said  piers  for  the  same  day,  notwithstanding  such 
canal  boat  or  barge  may,  during  said  day,  have  changed  her  location  between 
said  piers ;  provided  that  they  shall  pay  one-half  rates  to  each  owner  or  les- 
see when  they  have  changed  their  locations  between  said  piers;  and  the 
word  day,  whenever  it  occurs  in  this  act,  or  in  the  act  to  which  this  is  ad- 
ditional, shall  be  taken  and  construed  to  mean  twenty-four  hours. 
I.  1678.  ch.  510. — "An  act  to  preicrlbe  the  rate  of  wharfage  on  olam  and  oyater  hoati 
In  New  York,  Brooklyn,  and  Loi^  Iiloud  City." 

Kates  on  olam  and  oyster  boati. — §  1.  It  shall  be  lawful  to  charge  and 
receive,  within  the  cities  of  New  York,  Brooklyn,  and  Long  Island  City, 
wharfage  and  dockage  on  every  vessel  of  two  hundred  tons  burden  and  under 
which  shall  be  actually  engaged  in  the  clam  or  oyster  trade,  and  which  shall 
make  fast  to  any  pier,  wharf,  or  bulkhead  within  said  cities,  or  either  of 
them,  one  and  one-half  cents  per  ton  per  day,  and  on  every  snch  vessel, 
which  shall  make  fast  to  another  vessel  lying  at  any  such  pier,  wharf,  or 
bulkhead,  or  to  any  vessel  lying  outside  of  such  vessel,  or  that  shall  anchor 
within  any  slip  or  basin  in  said  cities,  one  cent  per  ton  per  day;  provided, 
however,  that  no  vessel  shall  pay  less  than  twenty-five  cents  nor  less  than 
one  day's  wharfage,  nor  shall  more  than  one  day's  wharfage  be  chai^^ 
unless  for  a  continuous  use  of  the  pier,  wharf,  bulkhead,  slip,  or  basin  of 
more  than  twenty-four  hours. 

I.  1878,  ch.  168. — "An  act  to  prohlhlt  the  eharffUt  or  reocivtBg  of  lllefal  wharfare 
In  the  eltlea  of  Hew  York,  Brooklyn  and  Long  Iiland  City." 

Act  re^nlating,  printed  on  wharfage  hilla. — §  1.  It  shall  be  the  duty  of 
every  person  owning  or  having  charge  of  any  pier,  wharf,  bulkhead  or  slip, 
in  either  of  the  cities  of  New  York,  Brooklyn,  or  Long  Island  City,  to  cause 
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Cr  oas-ref erencea . 


to  be  printed  on  the  back  of  all  bills  presented  by  them  for  wharfage,  chap- 
ter three  hundred  and  fifteen  of  the  l&WB  of  eighteen  hundred  and  seventy- 
seven  r^ulating  the  rates  of  wharfage  in  said  cities ;  and  the  owner,  con- 
signee or  person  in  charge  of  any  vessel  shall  not  be  required  to  pay  the 
wharfage  or  dockage  due  on  such  vessel,  unless  upon  his  demand  the  bill 
printed  in  conformity  with  thia  act  is  presented  to  him.  Any  person  own- 
ing or  having  charge  of  any  pier,  wharf,  bulkhead,  or  slip  as  aforesaid, 
who  shall  receive  for  wharfage  any  rates  in  excess  of  those  now  authorized 
by  law,  shall  forfeit  to  the  part?  aggrieved  *  trible  the  amount  so  charged 
as  damages,  to  be  sued  for  and  recovered  by  the  party  aggrieved. 

WHEAT. 

PoimdB  to  the  bushel;  Qenarmi  BnilneH  Lnw,  {  S. 

WTLLARH  STATE  HOSPITAL. 
See  Iniuilty  Larw. 

WILZ& 
General  provlslODB;    Deeedents  Zitate  Law,  ||    10-47.    Action   to  eatabliah   or 
impeach;  Code  Civ.  Pro.  |g  1861-1867.    Probate  and  grant  of  letters;  Code  Civ.  Fro. 
II  2S12-2653.    Action  to  determine  validity;  Code  Civ.  Iro.  |  26E34.    Stealing,  mu- 
tilation or  deatructlon;  Penal  Law,  {  2052. 


See  Adulteration*. 

WITITESSES. 

Bribery  of;  Penal  law,  i|  379,  2440.    PrlTilegea;  Penal  Law,  ||  »»6,  S443.    What 

constitutes  perjury;  Penal  Law,  I  162D.    Preventing  from  attending;  Penal  Law,  | 

2441.    Testifying;    Penal   Law,    |    2442.    Convicted    peraon    competent   aa;    Penal 

Law,  i  2444.    Husband  and  wife  as  witness  against  the  other;  Penal  Law,  |  244G. 

W01[£N. 

See  Domestie  HeUtion*  Law.    Employment;   see  Labor  Law. 

WOHKHEN'S  COHPEHSATION. 

Powers  of  Commission  transferred  to  Industrial  Commission.  See  Labor  law, 
II  40-62.  Insurance  on  public  works;  deneral  Knnlclpal  Law,  |  90;  State  Finance 
Law,  I  51. 


;d  by  Google 


WORKMEN'S  COMPENSATION  LAW. 


Sbort  UUe;  application;  deflnltlona.  Li.  1B13,  ch.  816. 


WOBXHEN'S  COMFENSATIOH  LAW. 

I.  1913,  oh.  816. — ^An  act  In  relation  to  aiinrtng  ooaipeiuatloii  for  Injnrlei  or  dutb 
of  certain  employee!  in  the  eonrae  of  their  employment  and  repealing  oeitaln 
■ectloni  of  the  lalior  law  relating  thereto,  eonititittinr  ehaptec  ilzty-tevea  of  the 
eonsolldated  lawi. 
[Re^nacted  and  amended  throughout  by  L.  1914,  ch.  41.] 


CHAPTER  67  OP  THE  CONSOLIDATED  LAWS. 

WOEEXBN'B  OOKFEKSATIOH  LAW. 

1.  Short  title,  application,  definitions.     (§§  1-3). 

2.  Compensation.     (§§  10-34). 

3.  Security  for  compensation.     (§g  50-54). 

4.  State  workmen's  compensation  commission,     (§§  60-77). 

5.  State  insnrance  fund.     (§g  90-106). 

6.  Miscellaneotis  provisions.     (§@  110-119). 

7.  Laws  repealed;  when  to  take  eflfect.     (§§  130-131). 


SHOET  TITLB;  APPUCATIOK;   BEFEHITIONS. 

Section  1.    Short  title. 

2.  Application. 

3.  DeSnltlons. 

Section  1.  Short  title. — This  chapter  shall  be  known  as  the  "work- 
men 's  compensation  law. ' ' 

Oonititnttonallty. — ^The  Workmen's  Compensation  Law  (I^  1914,  ch.  41)  la  not 
violative  of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States 
for  taking  property  without  due  process  of  law,  and  under  the  amendment  to  the 
State  Constitution,  adopted  November  4,  1913,  and  now  section  19  of  article  1  of 
Bucb  Constitution,  It  Is  a  valid  enactment  within  the  police  power  of  the  state  for 
the  promotion  of  the  general  welfare.  It  protects  both  employer  and  employee, 
the  former  from  wasteful  suits  and  extravagant  verdlcta,  the  latter  from  the 
expense,  uncertainties  and  delays  of  litigation  In  all  cases  and  from  the  certainty 
of  defeat  If  unable  to  establlah  a.  case  of  actionable  negligence;  it  creates  a  fond 
tor  the  payment  of  the  compensation  allowed  lor  disability  or  death  from  accidental 
Injuries  sustatned  by  employees  engaged  In  certain  enumerated  hazardous  employ- 
ments, and  distributes  the  burden  thereof  equitably  over  the  business  and  Indus- 
tries affected.  The  fact  that  the  statute  deprives  an  employee,  Injured  by  negll- 
gence  Imputable  to  the  employer,  of  a  further  right  of  action  against  his  employer 
does  not  render  the  act  unconstitutional.    The  act  does  not  deal  with  Iptenttonal 
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wrongB  but  only  with  accidental  Injurlea  for  whlcb  a  new  remedy  Is  sutwtltuted 
In  place  of  the  common-lBw  light  of  action.  The  legislature  has  the  power.  In  the 
promotion  of  the  public  welfare,  to  require  both  employer  and  employee  to  yield 
BomethlnK  toward  the  establlsbment  of  a  principle  and  plan  of  compensation  for 
their  mutual  protection  and  advimtaEe,  and  It  la  certainly  competent  for  the  legis- 
lature to  provide,  by  the  creation  of  an  Insurance  fund,  for  a  limited  compensa- 
tion to  the  employee  for  all  accidental  Injuries,  regardless  of  whether  there  was  a 
cause  of  action  for  tbem  at  common  law.  Jensen  v.  Southern  Pacific  Co.  (1915), 
216  N.  Y.  514,  109  N.  E.  600,  affg.   (1915),  167  App.  Dly.  91G,  1B2  N.  T.  Supp.  120. 

The  reversal  of  the  foregoing  case  by  the  Supreme  Court  of  the  United  Statee 
(244  U.  S.  206,  61  L.  ed.  1086,  37  Sup.  Ct.  524)  was  on  the  ground  that  matters 
within  admiralty  and  maritime  Jurisdiction  were  not  subject  to  state  legislation, 
and,  therefore,  that  the  New  York  Workmen's  Compfflisatlon  Act,  In  so  far  as  It 
attempted  to  extend  Its  benefits  to  longshoremen  engaged  tn  Interstate  and  foreign 
commerce,  was  Invalid,  thereby  holding  that  admiralty  Jurisdiction,  was  exclusive. 
However,  the  effect  of  this  decision  was  nullified  by  the  Act  of  Congreea  approved 
October  6, 1917,  amending  Judicial  Code,  fi  24  and  2G6.  by  saving  to  claimants  enb- 
Ject  to  admiralty  Jurisdiction,  their  remedies  under  State  Workmen's  Compensation 
Act 

Attention  is  also  called  to  the  case  of  Clyde  Steamship  Co.  v.  Walker  (1917),  244 
U.  S.  206,  61  L.  ed.  1086,  37  Sup.  Ct.  645,  revg.  (1916),  215  N.  Y.  639,  109  N.  E. 
604.  The  fundamental  question  involved  was  the  same  as  In  the  Jensen  case,  and 
the  conrt's  Judgment  was  based  on  the  conclusions  reached  therein. 

ConstltutlonaUty- sustained.  New  York  Central  R.  R.  Co.  v.  White  (1917), 
243  U.  S.  188,  61  L.  ed.  667.  37  Sup.  Ct  247,  atfg.  (1915),  216  N.  Y.  663,  110  N.  E. 
1051,  (1915),  169  App.  DIT.  903,  152  N.  Y.  Supp.  1149. 

The  Workmen's  Compensation  Law  as  re-enacted  and  amended  by  chapter  41 
of  the  Laws  of  1S14  Is  constitutional  and  the  remedy  thereby  provided  for  an 
employee  engaged  in  the  employments  enumerated  therein  Is  exclusive  and  in  full 
substitution  for  any  action  for  damages.  Connors  v.  Semet-Solvay  Co.  (19X6),  94 
Hlsc.  406.  169  N.  Y.  Supp.  431. 

Conitmotion. — In  determining  the  Intention  of  the  legislature  in  enacting  the 
Workmen's  Compensation  Law  there  are  two  provisions  of  the  ftct  that  must  con- 
stantly be  borne  in  mind  as  they  oSect  and  characterize  all  the  other  provisloiu 
of  the  act  1.  In  the  absence  of  substantial  evidence  to  the  contrary  it  must  be 
presumed  that  the  claim  comes  within  the  provisions  of  the  act  (g  21).  2.  The 
liability  of  the  employer  for  compensation  Includes  every  accidental  personal  injury 
sustained  by  the  employee  "ariiing  out  of  and  in  the  courte  of  hi*  employment, 
without  regard  to  fault  aa  a  cause  of  avch  in^ry"  ({  10).  The  legtelature  In  pass- 
ing the  act.  Intended  to  secure  Injured  workmen  and  their  dependents  from  becom- 
ing objects  of  charity,  and  to  make  reasonable  compensation  tor  Injuries  sustained 
or  death  incurred  by  reason  of  such  employment  a  part  of  the  expense  of  the  lines 
of  business  included  within  the  definition  of  hazardous  employments  as  stated  in  the 
act  The  danger  of  injured  worklngmen  and  their  dependents  becoming  objects  of 
charity  Is  Just  as  great  when  an  accident  occurs  outside  the  boundaries  of  the 
state  as  It  Is  when  it  occurs  within  the  state,  and  the  Interests  of  the  state  In  its 
citisens  is  Just  as  great  In  one  case  as  in  the  other.  The  act  taken  as  a  whole, 
in  view  of  its  humane  purpose,  should  be  construed  to  intend  that  In  every  case 
of  employment  there  Is  a  constructive  contract  between  the  employer  and  employee, 
general  in  its  terms  and  unlimited  as  to  territory,  that  the  employer  shall  pay  as 
provided  by  the  act  tor  a  disability  or  the  death  of  the  employee  as  therein  stated. 
The  duty  under  the  statute  defines  the  terms  of  the  contract.  Post  v.  Burger  A 
Oohtke  (1916),  216  N.  Y.  644,  111  N.  E.  351,  aOg.  (1916),  16S  App.  Div.  403,  153  N. 
T.  Supp.  606. 
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To  be  eonrtrned  llberallr.— The  Workmm's  Compensation  Act  was  the  expressloa 
of  what  was  regarded  by  the  legislature  as  a  wise  pnUic  poller  concerning  tnjnred 
employees,  and  Is  to  be  Interpreted  with  fair  llberalit7.  to  the  end  of  seeuring  the 
benefltB  which  It  was  Intended  to  accomplish.  Matter  of  Petrle  (1916),  21G  N.  Y. 
336,  109  N.  E.  549,  atTg.   (191G),  165  App.  DIt.  661,  15t  N.  Y.  Snpp.  307. 

The  statute  must  be  given  a  broad  and  liberal  construction  so  as  to  carry  out  the 
evident  leglBlatlye  Intent.  Smith  t.  Price  (1916),  168  App.  Div.  421. 153  K.  T.  Supp. 
S21. 

The  statute  Is  to  be  construed  remedlably  and  beneficially  with  the  view  of  carry- 
ing out  fairly  and  fully  the  legislative  purpose  and  with  the  view  to  bringing 
within  the  purview  and  operation  of  the  act  all  workers  whose  accidental  Injuries 
are  Inherent  occupational  risks.  Rhelnwald  v.  Ballders'  Brick  A  Supply  Co.  (1916), 
168  App.  Dlv.   426,  1E3  N.  Y.  Supp.  698. 

The  loheme  of  the  Workmen'i  Compeniatlon  Law  Is,  In  brief,  to  charge  upon  tha 
business  through  tnaurance  the  Iobbbs  caused  by  It,  making  the  business  and  tha 
ultimate  consumer  of  its  product  and  not  the  Injured  employee  bear  the  burden 
of  the  accidents  incident  to  the  business.  The  statute  contonplates  the  protec- 
tion not  only  of  the  employee,  but  of  tha  employer  at  the  expense  of  the  ultimate 
consumer.  The  law  contemplates  equality  and  that  all  employees  and  employers 
shall  be  measured  by  the  same  rule,  without  regard  to  the  pariJcular  manner  in 
which  the  insurance  Is  carried.  Spratt  v.  Sweeney  A  Gray  Co.  (1916),  168  App. 
Dlv.  403,  153  N.  Y.  Supp.  606,  alfd.   (1916),  216  N.  Y.  644,  111  N.  B.  351. 

The  Workmen's  Compensation  Act  rests  on  the  economic  and  htunanltarlan 
prlnclplee  that  compensation  should  be  given  at  the  expense  of  the  buslneBs  to 
the  employee  or  his  representatives  for  earning  capacity  destroyed  by  an  accident 
in  the  course  of  or  connected  with  hie  work,  and  this  not  only  for  his  own  benefit 
but  for  the  benefit  of  the  state  which  otherwise  might  be  charged  with  his  support, 
and  this  purpose  ought  not  to  be  defeated  by  placing  too  narrow  a  limit  upon 
the  nature  of  the  acta  which  will  be  regarded  as  pertaining  to  his  employment. 
Waters  v.  Taylor  Co.  (1916),  218  N.  Y.  248,  112  N.  E.  727. 

The  act  was  passed  to  benefit  workmen  In  hazardona  employments  who  were 
without  a  legal  remedy.  Compensation  Is  given  without  regard  to  tha  fault  of 
the  master  at  common  law  or  under  the  employers'  liability  acta.  The  law  has 
been  and  should  be  construed  fairly.  Indeed  liberally,  in  favor  ot  the  employee. 
Helta  v.  Ruppert  (1916).  218  N.  Y.  148,  112  N.  B.  7E0. 

Xxtrstemtorisl  effect;  when  employment  for  tervioe  oat  of  State  not  within 
statute;  temporaray  abience  from  State  doe*  not  relieve  employer  from  liability.— The 
Workmen's  Compensation  Law  U  Intended  to  regulate  the  relations  between  the 
employer  and  employee  in  hazardoua  employments  within  the  State,  and  to  protect 
the  employee  within  the  State  from  the  ordinary  risks  of  the  employment  and  to 
charge  those  risks  upon  the  ultimate  consumer.  The  mere  fact  that  an  nnplos'ee 
Ib  engaged  by  a  resident  of  the  State  to  go  out  of  the  State  for  service,  and  no 
service  In  the  State  is  contemplated  or  done,  cannot  bring  the  employment  within 
the  statute.  But  where  the  regular  service  of  the  employee  is  being  performed 
In  the  State  and  as  an  Incident  thereto  he  goes  into  another  State  temporarily,  such 
temporary  absence  does  not  relieve  the  employer  from  liability  under  the  etatuta 
Hence,  where  an  employee  of  a  general  contractor,  with  an  office  In  this  State, 
had  not  performed  any  services  here  for  several  years,  and  his  contract  ot  employ- 
ment did  not  contemplate  any  work  within  the  State,  no  recovery  piay  be  had 
under  the  statute  for  his  death  sustained  while  employed  in  the  State  ot  Pennsyl- 
vania. He  was  engaged  In  an  Independent  service  in  a  foreign  State,  which  em- 
ployment does  not  come  within  the  benefit  of  the  statute.  Qardner  v.  Horseheads 
Construction  Co.  (1916),  171  App.  Dlv.  66, 166  N.  Y.  Supp.  899. 

Where  a  resident  ot  this  state,  employed  by  a  corporation  engaged  in  bnalness 
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In  this  Btat«,  1b  eent  bj  his  employer  to  perform  work  In  another  state  away  from 
the  plant  of  the  employer  but  under  the  employer's  express  direction,  and  while 
engaged  therein  is  Injured,  lie  Is  entitled  to  compensation  when  In  other  respects 
he  comes  within  the  provisions  of  tlie  law.  Post  t.  Burger  A  Qohlbe  (1916),  216 
N.  Y.  544.  Ill  N.  E.  351,  aflg.   (1916),  IBS  App.  Dlv.  493,  153  N.  Y.  Supp.  EOT. 

Employees,  residents  of  tbls  State,  where  their  employers  are  engaged  In  business, 
and  where  they  have  entered  Into  contracts  of  employment,  are  entitled  to  com- 
pensation under  the  Workmen's  Compoisatlon  Law  for  Injuries  sustained  In  the 
ordinary  course  of  employment  without  the  State.  This,  because  the  premiums 
required  to  be  paid  by  the  employer  are  based  upon  the  assumption  that  the 
employees  who  are  engaged  In  and  about  his  business  are  Insured  all  the  time  they 
are  acting  within  the  course  of  their  employment.  Spratt  v.  Sweeney  *  Gray  Co. 
(1916).  1S8  App.  DlT.  403.  1G3  N.  Y.  Supp.  EOS,  affd.  (1916),  216  N.  Y.  G44,  111 
N.  B.  361;  Moore  T,  Lehigh  Valley  R.  R.  Co.  (1916),  169  App.  Dlv.  177,  154  N.  Y. 
Supp.  620,  affd.   (1916).  217  N.  Y.  627,  111  N.  E.  1092. 

The  workmen'!  compeniatlon  law  doe*  not  except  from  Iti  beneflt*  employee! 
vho  have  obtained  employment  In  violation  of  seotion  83S  of  the  Penal  Law,  which 
provides  that  "A  person  who  obtains  employment  .  .  .  by  .  .  .  aid  ...  of  any 
false  statement  In  writing,  as  to  his  .  .  .  previous  employment  .  .  .,  Is  guilty 
of  a  misdemeanor."  Such  a  contract  Is  not  void  but  merely  voidable,  at  the 
election  of  the  employer.  Kenny  v.  Union  Railway  Co.  (1916).  166  App.  Dlv. 
497,  152  N.  Y.  Supp.  117. 

Intention  of  leglilatnre;  when  employee  may  bring  action  to  reoover  for  Injurte* 
initalned  In  hasardou!  employment. — It  cannot  he  assumed  that  by  the  Workmen's 
Compensation  Law  the  legislature  Intended  to  deprive  an  employee  of  the  right 
to  recover  damages  for  Injuries  not  constituting  disability  within  the  meaning  of 
said  statute  and  thereunder  an  employee  may  bring  an  action  to  recover  for  in- 
juries received  in  a  hazardous  employment  by  a  hlte  from  a  horse  necessltattng 
amputation  of  a  part  of  plaintiff's  ear.  Shlnnlck  v.  Clover  Farms  Co.  (1916),  90 
Misc.  1,  162  N.  Y.  Supp.  649. 

Keeovery  under  Workmen!'  Compensation  Law  as  barring  aotion  nsder  Federal 
Employers'  Liability  Act. — An  award  made  to  an  employee  of  an  Interstate  railroad 
company  under  the  State  Workmen's  Compensation  Law  is  a  bar  to  an  action 
under  the  federal  statute  to  recover  for  the  same  Injuries.  Corlco  v.  Smith  (1916). 
97  Misc.  447.  161  N.  Y.  Supp.  293,  mod.  (1917),  178  App.  Dlv.  33,  164  N.  Y,  Supp.  190. 

Seeitlon!  nndcr  EnglUh  Act  applicable. — It  «eem«.  that,  as  the  Workmen's  Com- 
pensation Law  is  modeled  upon  the  English  Act,  decisions  under  that  act  may  be 
considered  by  our  courU.  De  FiUppis  v.  Falkenberg  (1916),  170  App.  Dlv.  163,  155 
N.  y.  Supp.  761.  affd.  (1916).  219  N.  Y.  581.  114  N.  E.  1064. 

§  2.  Application. — Compensation  provided  for  in  this  chapter  shall  be 
payable  for  injuries  sustained  or  death  incurred  by  employees  engaged  in 
the  following  hazardous  employments: 

Group  1.  The  operation,  including  construction  and  repair,  of  railways, 
operated  by  steam,  electric  or  other  motive  power,  street  railways,  and 
incline  railways,  but  not  their  construction  when  constructed  by  any  person 
other  than  the  company  which  owns  or  operates  the  railway,  including 
work  of  express,  sleeping,  parlor  and  dining  car  employees  on  railway 
trains. 

Group  2.  Construction,  repair  and  operation  of  railways  not  included 
in  group  one. 

Group  3.    The  operation,  including  construction  and  repair,  of  car  shops, 
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machinQ  shops,  steam  and  power  plants,  and  other  works  for  the  purposes 
of  any  such  railway,  or  used  or  to  be  used  in  connection  with  it  when 
operated,  constructed  or  repaired  by  the  company  which  owns  or  operates 
the  railway. 

Group  4.  The  operation,  including  construction  and  repair,  of  car  ehops, 
machine  shops,  steam  and  power  plants,  not  included  in  group  three. 

Group  5.  The  operation,  including  construction  and  repair,  of  telephone 
lines  and  wires  for  the  purposes  of  the  business  of  a  telephone  company, 
or  used  or  to  be  used  in  connection  with  its  business,  when  crawtructed  or 
operated  by  the  company. 

Group  6.  The  operation,  including  construction  and  repair,  of  telegraph 
lines  and  wires  for  the  purposes  of  the  business  of  a  tel^raph  company,  or 
used  or  to  be  used  in  connection  with  Its  business,  when  constructed  or 
operated  by  the  company. 

Group  7.  Construction  or  repair  of  telegraph  and  telephone  lines  not 
included  in  groups  five  and  six. 

Group  8.  The  operation,  within  or  without  the  state,  including  repair, 
of  vessels  other  than  vessels  of  other  states  or  countries  used  in  interstate 
or  foreign  commerce,  when  operated  or  repaired  by  the  company;  marine 
wrecking. 

Group  9.  Shipbuilding,  including  construction  and  repair  in  a  ship- 
yard or  elsewhere,  not  included  in  group  eight. 

Group  10.  Longshore  work,  including  the  loading  or  unloading  of  car- 
goes or  parts  of  cargoes  of  grain,  coal,  ore,  freight,  general  merchandise, 
lumber  or  other  products  or  materials,  or  moving  or  handling  the  same  on 
any  dock,  platform  or  place,  or  in  any  warehouse  or  other  place  of  storage. 

Group  11.  Dredging,  subaqueous  or  caisson  construction  or  repair,  and 
pile  driving. 

Group  12.  Construction,  installation,  repair  or  operation  of  electric 
light  and  electric  power  Imes,  dynamos,  or  appliances,  and  power  trans- 
mission lines. 

Group  13.  Paving;  road  building,  curb  and  sidewalk  construction  or 
repair;  sewer  and  subway  construction  or  repair,  work  under  compressed 
air,  excavation,  tunnelling  and  shaft  sinking,  well  digging,  laying  and 
repair  of  underground  pipes,  cables  and  wires;  grave  digging;  undertaking; 
landscape  gardening;  planting,  moving,  trimming  and  care  of  trees  and 
tree  sultry,  not  included  in  other  groups ;  street  cleaning,  ashes,  garbage 
or  snow  removal ;  garbage  sorters ;  operation  of  water  works. 

Group  14.  Lumbering;  logging,  river-driving,  rafting,  booming,  saw 
mills,  bark  mills;  shingle  mills,  lath  mills,  lumber  yards;  manufacture  of 
veneer  and  of  excelsior;  manufacture  of  barrels,  kegs,  vats,  tubs,  staves, 
spokes,  or  headings. 

Group  15.    Pulp  and  paper  mills. 

Group  16.     Manufacture  of  furniture,  interior  woodwork,  organs,  pi- 


d  by  Google 


WORKMEN'S  COMPENSATION  LAW.  9259 

L.  1913,  ch.  SIS.  Sbort  tlUe;  appltcatfon;  definitions.  I  2. 

anos,  piano  actions,  canoes,  small  boats,  coffins,  wicker  and  rattan  ware; 
upholstering ;  manufacture  of  mattresses  or  bed  springs. 

Group  17.  Planing  mills,  sash  and  door  factories,  manufacture  of 
wooden  and  corrugated  paper  boxes,  cheese  boxes,  mouldings,  window  and 
door  screens,  window  shades,  carpet  sweepers,  wooden  toys,  wooden  articles 
and  wares  or  baskets;  cork  cutting. 

Group  18.  Mining;  reduction  of  ores  and  smelting;  preparation  of 
metals  or  minerals ;  oil  and  gas  wells. 

Group  19.  Quarries;  sand,  shale,  clay,  or  gravel  pits;  lime  kilns;  manu- 
facture of  brick,  tile,  terra-eotta,  asbestos,  fire-proofing,  or  paving  blocks, 
manufacture  of  calcium  carbide,  cement,  asphalt  or  paving  material ;  stone 
crushing  or  grinding;  coal  yards. 

Group  20.  Manufacture  of  glass,  glass  products,  glassware,  porcelain 
or  pottery. 

Group  21.  Iron,  steel  or  metal  foundries;  rolling  mills;  manufacture 
of  castings,  forgings,  heavy  engines,  locomotives,  machinery,  safes,  an- 
chors, cables,  rails,  shafting,  wires,  tubing,  pipes,  sheet  metal,  boilers, 
furnaces,  stoves,  structural  steel,  iron  or  metal ;  machine  shops  including 
repairs. 

Group  22.  Operation  and  repair  of  stationary  engines  and  boilers, 
freight  and  passenger  elevators,  not  included  in  other  groups;  window 
cleaning;  erection,  removal  or  repair  of  awnings;  heating  and  lighting. 

Group  23.  Manufacture  of  small  castings  or  forgings,  metal  wares,  in- 
struments, utensils  and  articles,  hardware,  nails,  wire  goods,  screws,  bolts, 
metal  beds,  sanitary,  water,  gas  or  electric  fixtures,  light  machines,  type- 
writers, cash  registers,  adding  machines,  carriage  mountings,  bicycles, 
metal  toys,  tools,  cutlery,  instruments,  photographic  cameras  and  supplies, 
sheet  metal  products,  buttons;  jewelry;  gold,  silver  and  plated  ware; 
articles  of  bone,  ivory  and  shell. 

Group  24.  Manufacture  of  agricultural  implements,  threshing  ma- 
chines, traction  ^igines,  wagons,  carriages,  sleighs,  vehicles,  automobiles, 
motor  trucks,  toy  wagons,  sleighs  or  baby  carriages;  blacksmiths;  horse- 
shoers. 

Group  25.  Manufacture  of  ammonia,  petroleum,  petroleum  products, 
celluloid,  pyroxylin  or  the  compounds  of  pyroxylin  or  pyroxylin  plastics, 
gases,  charcoal  or  artificial  ice,  and  the  manufacture,  storing  or  handling 
of  explosives  and  dangerous  chemicals,  corrosive  acids  or  salts,  gasoline, 
petroleum,  gun  powder  or  ammunition ;  laboratories ;  iee  harvesting,  ice 
storage  and  ice  distribution. 

Group  26.  Manufacture  of  paint,  color,  varnish,  oil,  japans,  turpen- 
tine, printing  and  other  ink,  printers'  rollers,  tar,  tarred,  pitched  or 
asphalted  paper. 

Group  27.    Distilleries,  breweries;  manufacture  of  spirituous  or  malt 
liquors,  alcohol,  wine,  mineral  water  or  soda  waters ;  bottling. 
Vol.  VIII— 63 


Digitized 


bjGoogle 


9260  WORKMEN'S  COMPENSATION  LAW. 

I  2.  Short  title;  application;  deflnltions.  L.  1B13.  ch.  S16. 

Oroap  28.  Manufacture  of  drugs  and  chemicalB,  not  specified  in  group 
twenty-five,  medicines,  dyes,  extracts,  pharmaceutical  or  toilet  preparations, 
soaps,  candles,  perfnmes,  non-corrosive  acids  or  chemical  preparations, 
fertilizers,  including  garbage  or  sewerage  dispoeal  plants;  disinfecting; 
shoe  blacking  or  polish. 

Group  29.  Milling;  manufacture  of  cereals  or  cattle  foods; 'warehous- 
ing; storage  of  all  kinds  and  storage  for  hire;  operation  of  grain  elevators. 

Group  30.  Packing  houses,  meat  markets,  wholesale  groceries:  fish  mar- 
kets; planting,  cultivating  and  harvesting  of  oysters,  clams  or  other  sea 
foods;  poultry  markets;  abattoirs,  manufacture  or  preparation  of  meats  or 
meat  products  or  glue,  gelatine,  paste  or  wax. 

Group  31.    Tanneries. 

Group  32.  Furriers;  maaufaeture  of  leather  goods  and  products,  belt- 
ing, saddlery,  harness,  trunks,  valises,  boots,  shoes,  gloves,  umbreUas,  rub- 
ber goods,  rubber  shoes,  tubing,  tires  or  hose. 

Group  33.  Canning  or  preparation  of  fruit,  vegetables,  fish  or  food 
stuffs;  piekle  factories  and  sugar  refineries;  manufacture  of  dairy  products. 

Group  M.  Hotels  having  fifty  or  more  rooms ;  bakeries,  including  manu- 
facture of  crackers  and  biscuits,  manufacture  of  confectionery,  spices  or 
condiments. 

Group  35.  Manufacture  of  tobacco,  cigars,  cigarettes  or  tobacco 
producta 

Group  36.  Manufacture  of  cordage  ropes,  fibre,  brooms  or  brushes; 
maniUa  or  hemp  products. 

Group  37.  Flax  mills;  manufacture  of  textiles  or  fabrics,  spinainjr, 
weaving  and  knitting  manufactories;  manufacture  of  yam,  thread,  hosiery, 
cloth,  blankets,  carpets,  canvas,  bags,  shoddy  or  felt. 

Group  38.  Manufacture  of  men's  or  women's  clothing,  white  wear, 
shirts,  collars,  corsets,  hats,  caps,  furs  or  robes,  or  other  articles  from 
textiles  or  fabrics. 

Group  39.     Power  laundries;  dyeing,  cleaning  or  bleaching. 

Group  40.  Printing,  engraving,  photo-engraving,  stereotyping,  electro- 
typing,  lithographing,  embossing;  manufacture  of  moving  picture  machines 
and  films ;  manufacture'  of  stationery,  paper,  cardboard  boxes,  bags  or  wall- 
paper ;  and  book-bindii^. 

Group  41.  The  operation,  otherwise  than  on  tracks,  on  streets,  high- 
ways, or  elsewhere  of  ears,  trucks,  wagons  or  other  vehicles  and  rollers 
and  engines,  propelled  by  steam,  gas,  gasoline,  electric,  mechanical  or 
other  power  or  drawn  by  horses  or  mules;  life  saving  stations  and  life 
guards;  public  garages,  livery,  boarding  or  sales  stables;  movers  of  all 
kinds ;  operation  of  hand  trucks ;  transportation  of  goods  on  rollers ;  manu- 
facture and  operation  of  aeroplanes  or  other  air  craft. 

Group  42.  Stone  cutting  or  dressing;  marble  works;  manufacture  of 
artificial  stone ;  steel  building  and  bridge  construction  or  repair ;  installa- 
tion or  repair  of  elevators,  fire  escapes,  boilers,  engines  or  heavy  machinery ; 
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brick-layii^,  tile-laymg,  mason  work,  stone-settiag,  concrete  work,  plaster- 
ing; and  maaufactare  of  concrete  blocks;  structural  carpentry;  painting, 
papering,  pictnre  tiang:ii^,  glazing,  decorating  or  renovating-,  sheet  metal 
work;  roofing-,  construction,  repair  and  demolition  of  buildings,  bridges 
and  other  structures ;  blasting ;  maintenance  and  care  of  buildii^a ;  salvage 
of  buildings  or  contents ;  plumbing,  sanitary  lighting  or  heating  installati<m 
or  repair ;  installation  and  covering  of  pipes  or  boilers ;  junk  dealers. 

Group  43.  Any  employment  enumerated  in  the  foregoing  groups  and 
carried  on  by  the  state  or  a  municipal  corporation  or  other  subdivision 
thereof,  notwithstandii^  the  definition  of  the  term  "employment"  in  sub- 
division five  of  section  three  of  this  chapter. 

Group  44.  Employment  as  a  keeper,  guard,  nurse  or  orderly  in  a 
prison,  reformatory,  insane  asylum  or  hospital  maintained  or  operated 
by  the  state  or  municipal  corporation  or  other  subdivision  thereof,  not- 
withstanding the  definitions  of  the  terms  "employment,"  "employer"  or 
"employee"  in  subdivision  five  of  section  three  ol  this  chapter. 

Any  employer  not  carrying  on  one  of  the  employments  enumerated  in 
this  section,  or  who  carrying  on  one  of  such  employments  has  in  his  em- 
ploy an  employee  not  included  within  the  term  "employee"  as  defined  by 
section  three  of  this  chapter,  and  the  employees  of  any  such  employer  may,, 
by  their  joint  election,  elect  to  become  subject  to  the  provision^  of  this 
chapter  in  the  manner  hereinafter  provided.  Such  election  on  the  part  of 
the  employer  shall  be  made  by  posting  notices  thereof  about  the  place  where 
the  workmen  are  employed,  in  a  manner  to  be  prescribed  by  rules  to  be 
adopted  by  the  commission,  and  by  filing  with  the  commission  a  written 
statement,  in  a  form  to  be  prescribed  by  the  commission,  to  the  effect  that 
he  accepts  the  provisions  of  this  chapter  and  that  he  adopts  subject  to 
the  approval  of  the  commission  one  of  the  methods  of  securing  compensa- 
tion to  his  employees  prescribed  in  section  fifty  of  this  chapter  which,  when 
'so  filed  with  and  approved  by  the  commission  as  to  form  and  method  of 
securing  compensation  shall  operate  to  subject  him  to  the  provisions  of 
this  chapter  and  of  all  acts  amendatory  thereof  for  the  period  of  one  year 
from  the  date  of  such  approval,  and  thereafter  without  further  act  on  his 
part  for  successive  terms  of  one  year  each,  unless  such  employer  shall,  at 
least  sixty  days  prior  to  the  expiration  of  such  first  or  any  succeeding 
year,  file  with  the  commission  a  notice  in  writing  that  he  withdraws  his 
election. 

Any  employee  in  the  service  of  any  such  employer  shall  be  deemed  to 
have  accepted,  and  shall  be  subject  to  the  provisions  of  this  chapter  and 
any  act  amendatory  thereof,  if,  at  the  time  of  the  accident  for  which  liabil- 
ity is  claimed,  the  employer  charged  with  such  liability  has  not  withdrawn 
his  election  and  the  employee  shall  not  at  the  time  of  entering  into  his 
contract  of  hire  have  given  to  his  employer  notice  in  writing  that  he 
elects  not  to  be  subject  to  the  provisions  of  this  chapter  and  filed  a  copy, 
thereof  with  the  commission,  or  in  the  event  that  such  contract  for  hire 
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was  made  in  advance  of  the  election  of  the  employer,  such  employee 
shall  not  have  given  to  his  employer  and  filed  with  the  commission  within 
twenty  days  after  such  election  notice  in  writang  that  he  elects  not  to  be 
subject  to  such  provisiona. 

A  minor  employee  shall  be  deemed  sui  juris  for  the  purpose  of  mak- 
ing such  an  election. 

The  rights  and  remedies,  benefits  and  liabilities  of  an  employer  or  em- 
ployee so  electing  to  become  subject  to  the  provisions  of  this  chapter  shall 
thereupon  become  the  same  as  they  would  have  been  had  they  been  en- 
gaged in  one  of  the  occupations  or  employments  enumerated  herein  and 
the  words  employer  or  employee  wherever  they  appear  in  this  chapter  shall 
be  construed  as  including  an  employer  or  employee  who  has  ao  elected  to 
become  subject  to  its  provisions.  (Re-enacted  by  L.  1914,  eh.  41  and 
amended  iy  L.  1916,  ch.  622  and  L.  1917,  cA.  705,  in  effect  Jvly  1,  1917.) 

ConitmettoB  u  to  enumerated  emploTmenti. — The  statute  should  be  conatrued  as 
tollowB:  Firtt.  If  an  employee's  duties  are  exclusively  or  predom<nat«l7  within 
an  eumerated  employment  and  be  ts  injured  while  doing  work  fairly  within  the 
scope  of  the  ordinary  and  customary  fulfillment  of  such  duties,  he  has  a  riKhtfnl 
claim  even  though  the  particular  act  he  was  doing  when  the  miahap  befell  him 
would  not,  of  and  by  itself,  ordinarily  come  within  the  wording  of  the  statute. 
Second.  But  where  an  employee's  duties  do  not  come  exclnslTely  or  predominately 
within  the  category  of  enumerated  employmenta,  and  only  incidentally  does  he  do 
work  fairly  tailing  within  that  category,  his  right  to  remnnu^tlMi  most  hinge  on 
a  finding  that  he  sustained  Injury  while  actually  and  momentarily  doing  work 
named  In  the  statute.  Glelsner  v.  Qross  ft  Herbener  (1916),  170  App.  DIt.  37,  156 
N.  Y.  Supp.  94S. 

Where  an  employee  is  injured  while  performing  an  act  which  Is  folrly  inci- 
dental to  the  prosecution  of  a  business' and  appropriate  In  carrying  it  forward  and 
providing  for  its  needs,  he  or  his  dependents  are  not  to  be  barred  from  recovery 
because  such  act  is  not  a  step  wholly  unbraced  In  the  precise  and  characterlatic 
process  or  operation  which  has  been  made  the  basts  of  the  group  In  which 
employment  Is  claimed.  Lanien  v.  Paine  Drug  Co.  (1916),  21S  N.  Y.  2G2,  112  N.  B. 
72G,  alTg.  (1917),  169  App.  Dir.  838.  lEG  S.  Y.  Supp.  759. 

The  dootrine  of  respondeat  luperlor  has  no  application,  nor  are  the  rules  of 
employers'  liability  for  negligence  controlling  In  applications  tor  compenaatlon 
provided  tor  In  the  Workmen's  Compenaatlon  Law.  Dale  v.  Saunders  Brothers  . 
(1916),  218  N.  Y.  69, 112  N,  E.  671,  affg.  (1918).  171  App,  Dlv.  528,  1B7  N.  Y.  Supp. 
1062. 

Ezeliulveneis  of  lohednle  of  haiardooa  employment*.— The  Workmra's  CompMua- 
tion  Law  is  compulsory  In  character  and  applies  only  to  so-called  extra  hasardous 
employments  which  are  expressly  designated  In  the  statute.  The  express  mention 
of  the  occupations  smbraced  In  the  several  groups  of  hacardoua  employments 
necessarily  ezcludee  employments  not  there  mentioned.  Maloney  v.  Levy  ft  Gllll- 
land  Co.  (1917),  176  App.  Dlv.  470,  183  N.  Y.  Supp.  605. 

Both  employer  and  employee  must  be  engaged  la  haaardoui  ooeupatlon.— 'To  Justly 
an  award  it  1b  not  only  necessary  that  the  employer  be  «igaged  In  a  haiardous  occu- 
pation, but  the  employee  must  likewise  be  engaged  in  a  hazardous  amploymant. 
Oberg  V.  Roberts  A  Co.  (1916),  176  App.  Dlv.  I,  161  N.  Y.  Supp.  934. 

Employee's  work-tett  of  hasardoni  employment — An  employee's  occupation  or 
actual  work  and  not  the  employer's  business  Is  the  test  of  the  former's  right  to 
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tbe  protection  of  the  st&tnte.  Lyon  v.  Windsor  (1916),  173  App.  Dlr.  377,  169  N.  Y. 
Supp.  162. 

Tbe  cboracter  of  the  emplormoit,  uid  not  tbe  particular  pUc«  where  tbe  acci- 
dent happened,  determines  the  classification.  Oberg  v.  Robert  A  Co.  (1916),  175 
App.  Dlv.  1,  161  N.  Y.  3app.  934. 

Xnplojee  enKSffed  ta  iaaldeatal  haaardoni  ooonpatlon, — If  an  employer  la  carrying 
on  a  non-hasardous  trade,  bnelnesa  or  occupation  for  pecuniary  gain  and  as  an  In- 
cident thereto  has  emplorees  wboee  occupation  Is  hazardous,  tbe  latter  are  pro- 
tected by  the  Workmrai's  Compensation  Law.  Uatter  of  Mulford  t.  Fettlt  ft  Sons 
(1917),  220  N.  Y.  5*0,  llfi  N.  E.  344,  aftg.  (1916),  I7E  App.  Dlv.  9B8.  181  N.  Y.  Supp. 
1136. 

Employee  engaKCd  ta  Inoldeiital  non-haiardout  oeenpatlon. — A  traveling  salesman 
who  at  the  time  be  was  Injured  In  a  public  bos  was  engaged  in  hie  regular  occupa- 
tion of  going  from  place  to  place  for  the  purpose  of  seUlng  goods,  la  not  entitled  to 
recover  under  tbe  Workmen's  Compensation  Lew  for  though,  under  group  32  of 
section  2  of  the  statute,  his  employer  was  engaged  In  a  baxardona  employment,  he 
was  not  so  engaged.  Mandel  v.  Stelnbardt  A  Bro.,  Inc.  (1916),  173  App.  Dlv.  51G,  160 
N.  Y.  Supp.  2. 

Claimant's  son,  employed  as  a  process  server,  claim  adjuster  and  Investigator  In 
tbe  claim  department  ot  the  defendant,  a  street  railway  company,  bad  been  to  serve 
a  BubptBna,  and  while  returning  to  the  ofllce,  riding  upon  one  of  the  defendant's  can, 
a  tellow-paasenger  accidentally  stepped  upon  his  foot,  severely  bruising  It  and  re- 
quiring tbe  amputation  of  two  toes,  which  resulted  In  gangrenous  diabetes,  causing 
bis  death,  ifeld,  upon  reversing  tbe  award  and  dismissing  tbe  claim,  that  the 
deceased  was  not  entitled  to  compensation  under  the  Workmen's  Compenaatloii 
Law  as,  though  sn  employse  of  the  defendant  at  tbe  time  of  the  injury,  he  was  not 
engaged  In  any  hazardous  work  aa  defined  by  tbe  statute.  Brown  v.  Richmond 
Ught  *  R.  R.  Co,  (1916),  173  App.  Dlv.  432,  1B9  N.  Y.  Supp.  1047. 

Performing  act  Incidental  to  hazardous  bnilnesi. — If  as  emploj'ee  is  injured 
while  performing  an  act  fairly  Incidental  to  the  prosecution  of  a  bustness  and 
appropriate  In  carrying  It  forward,  be  Is  not  to  be  barred  from  recovery  because 
such  act  Is  not  a  step  wholly  within  the  precise  and  characteristic  process  or 
operation  of  the  hazardous  business.  Kobyra  v.  Adams  (1916),  176  App.  Dlv.  43, 
162  N.  Y.  Supp.  269;  Larson  v.  Paine  Drug  Co.  (1916),  218  N.  Y.  252,  112  N.  E. 
725. 

Easards  and  dnUei  of  employment  must  exist  eonenrrently. — In  order  to  charge  the 
employer  with  liability  under  tbe  Workmen's  Compensation  Law  the  court  must 
be  able  to  see  that  the  hazards  which  accompanied  the  duties  of  the  employee  have 
turned  against  him  to  his  loss  and  damage.  If  there  Is  only  a  casual  or  remote 
connection  between  the  hazard  of  tbe  employment  and  tbe  loss — If  the  one  does 
not  flow  naturally  from  the  otbet^-tbe  liability  is  not  established.  (Matter  of 
CoateOo  v.  TayJor.  217  N.  Y.  179,  distinguished.)  Glatzl  v.  Stumpp  (1917),  220 
N.  Y.  71,  114  N.  E.  1053,  revg.  (1916),  174  App.  Dlv.  901,  159  N.  Y.  Supp.  1115. 

Employer  operatli^c  hasaidons  and  non-haaardous  builness;  employee  Injured  in 
non-hasardooB  bnilnesi. — An  employee,  prior  to  the  amendment  of  1916,  engaged 
in  an  Industry  not  in  Itself  hazardous.  In  which  there  were  several  tines  of  employ- 
ment, some  of  which  were  hazardous  and  some  non-hazardous,  who  was  injured 
while  working  in  one  ot  the  non-hazardous  employments,  which  was  in  no  way 
incident  to  a  hazardous  employment.  Is  not  entitled  te  compensation.  Hence,  an 
employee,  engaged  prior  te  said  amendment,  aa  foreman,  by  a  corporation  manu- 
facturing some  and  bottling  other  grocery  supplies,  who,  while  about  to  place 
wires  over  the  corks  In  bottles  of  peroxide,  filled  but  not  manufactured  by  the 
corporation,  was  Injured  by  tbe  breaking  ot  a  bottle,  Is  not  entitled  to  an  award. 
Beckmann  v.  Oelerich  A  Son  (1916),  174  App.  Dlv.  363,  160  N.  Y.  Snpp.  791. 
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Inspector  of  maehlnery  Eoli'g'  from  plant  to  plant  for  mannfaotnrer  as  envafred  in 
baiardoni  employment. — The  manufacture  of  machtnery  1b  by  the  express  language 
of  the  Workmen's  Compensation  Act  declared  to  be  a  hazardoua  employment,  and 
an  employee  of  a  person  engaged  In  such  manufacture  whose  duty  It  Is  to  Inspect 
the  machinery  which  he  has  sold  and  vtio  customarily  does  so  after  It  Is  put  In 
place  at  the  different  plants  where  It  has  been  Installed,  la  engaged  tn  tlie  hasardoua 
employment  of  his  master.    Benton  ».  Fraser  {1918),  219  N.  Y.  210.  114  N.  B.  «. 

Owning  and  operating  bnlldinri' — The  buaineas  of  owning  and  operating  a  loft 
building  Is  not  one  of  the  hazardouB  employroenta  embraced  within  the  temu  of 
the  Workmen's  Compensation  Law,  Chapelle  t.  Pour  Hundred  and  Twelve  Broad- 
way Co.  (1916),  218  N.  T.  632.  113  N,  B.  569.  revg.  (19J5),  171  App.  DIt.  968,  155 
N.  Y.  Supp.  858. 

The  business  of  owning  and  operating  apartment  houses  is  not  a  hazardous 
employment  under  the  Workmen's  Compensation  Law.  Sheridan  t.  Oroll  Con- 
struction Co.  (1916),  318  N".  Y.  633,  112  N.  E.  588,  revg.  (1916).  171  App  DIt. 
1958,  155  N.  Y.  Supp.  859. 

Claim  by  captain  of  "ligbtet"  Injured  while  unloading  In  foreign  State;  presump- 
tion that  Tcsiel  was  not  used  in  interstate  oommeroe. — The  claim  of  a  resident  of 
this  State,  employed  as  a  captain  of  "lighters"  by  a.  lighterage  company,  a  New 
York  corporation,  with  Its  principal  place  of  buslneaa  In  New  York  City,  who 
while  engaged  in  unloading  merchandise  from  the  lighter  to  horse  trucks  In 
Jersey  City.  In  the  State  of  New  Jersey,  was  struck  tiy  a  bag  hook,  comes  withis 
the  provisions  of  group  8.  The  captain  of  a  "lighter"  may  fairly  bo  said  to  be 
engaged  tn  its  "operation"  continuously  from  tbe  beginning  to  the  end  of  a  round 
trip,  including  the  loading  and  unloading  of  the  craft,  so  long  as  he  works  upon 
It  As  tbe  employer  and  owner  of  the  lighter  was  a  New  York  corporation,  tbe 
presumption  Is  that  tbe  vessel  was  not  one  of  another  State  or  country  used  In 
Interstate  or  foreign  commerce,  and  the  right  of  the  claimant  to  recover  should 
not  be  defeated  by  bis  failure  to  show  such  fact.  Eidwardsen  v.  Jarvts  Lighterage 
Co.   (1915).  168  App.  Dlv.  368.  153  N.  Y.  Supp.  391. 

"Longshore  work." — An  employee  of  a  contractor  engaged  In  searching  for  raga 
among  the  rubbish  delivered  by  wagons  at  a  city  dump  at  the  foot  of  a  atreet, 
not  for  tbe  purpose  of  preparing  the  refuse  for  shipment,  and  not  having  anything 
to  do  with  tbe  removal  thereof,  is  not  engaged  in  "longshore  work"  which  ia 
declared  to  be  a  hazardous  employment  by  group  10  of  section  2.  Tomaasi  v. 
Cbriatensen  (1916),  171  App.  Dlv.  284,  156  N.  Y.  Supp.  905. 

Where  one  employed  by  a  gas  company  and  required  to  assist  In  moving  stoves 
and  ranges  In  Its  building,  and  to  and  from  its  wagons,  occasionally  riding  thereon 
to  buildings  occupied  by  customers  of  the  company,  waa  Injured  when  the  tall- 
board  of  the  wagon  from  which  he  was  removing  a  stove  gave  way  and  be 
fell,  be  was  not  engaged  In  "longshore"  work  within  tbe  meaning  of  section  2, 
group  10.  of  the  Workmen's  Compensation  Law.  Quthell  v.  Consolidated  Qaa  Co. 
(1916).  94  Misc.  690.  158  N.  Y.  Supp.  622. 

Company  supplying  watchmen  for  ship;  watchman  injured  by  accidental  fall  ts  not 
longshoreman. — A  company  engaged  In  the  business  of  supplying  watchmen  to 
steamship  companlea  for  the  sole  purpose  of  guarding  their  cargoes  ie  not  engaged 
as  a  longshoreman,  nor  Is  the  watchman  furnished  a  longshoreman,  nor  la  tbe 
occupation  of  said  watchman  a  hazardous  employment  within  tbe  meaning  of  tbe 
statute.  Hence,  where  such  watchman  while  engaged  In  his  duties  on  a  pier  was 
Injured  by  an  accidental  fall,  be  Is  not  entitled  to  an  award.  Oberg  v.  Roberts  tc 
Co.  (1916).  175  App.  Dlv.  1.  161  N.  Y.  Supp.  934. 

Injury  to  employee  while  assisting  In  driving  sheeting;  "pile  drivrng." — ^An  em- 
ployee, assisting  In  driving  sheeting  to  be  used  In  a  Jetty  to  extend  Into  the  ocean 
for  tbe  protection  of  baths  on  tbe  water  front,  the  sheeting  being  a  term  of  piling. 
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win  be  deemed  to  hare  been  engaged  In  "pile  driving"  wltbln  the  meaning  o£ 
group  11.  The  fact  tbat  tbe  employee,  at  tbe  moment  he  met  with  tbe  InJniT 
resulting  In  his  death,  may  have  been  engaged  In  performing  a  physical  act  mora 
approximately  Incident  to  tbe  making  of  the  sheeting  than  to  the  driving  of  it  Into 
the  sand,  does  not  require  a  reversal  of  an  s.ward.  Mazxarlsl  t.  Ward  ft  Tnlly 
(1916),  170  App.  DlT.  868,  166  N.  Y.  Supp.  96*. 

Voreign  ■nbitanoe  blown  Into  eye  et  night  watehmtui  while  oloilng  window;  pre- 
innptloa  ai  to  operation  of  factory. — Where  a  night  watchman  employed  by  a  manu- 
facturer ot  deeke  and  furniture,  while  closing  a  window  during  a  severe  storm 
was  Injured  by  the  wind  blowing  a  foreign  aubstance  into  his  eye,  resulting  in  tbe 
removal  thereof,  and  there  was  no  evidence  aa  to  whether  or  not  the  buatneaa  waa 
In  operation  at  the  time  ot  the  accident,  It  will  be  presumed  under  section  21  of  the 
Workmen's  Compensation  Law  that  the  plant  waa  In  operation  and  an  award 
should  be  affirmed.    Kobyra  v.  Adams  (1916),  176  App.  Oiv.  43,  162  N.  Y.  Supp.  269. 

Term  "monldlngi"  as  referable  to  manafBctiLrt  only. — ^Tbe  term  "mouldings,"  as 
used  In  this  group,  evidently  means  the  manufacture  of  mouldings.  Although 
an  employee  ot  a  furniture  and  picture  dealer  was  at  times  required  to  cut  down 
mouldings  which  had  already  been  made  Into  frames  In  order  to  make  the  frame 
fit  a  picture  sold  by  his  unployer,  he  was  not  wltUn  thia  group.  Orassell  v. 
Broadhead  (1916),  ITG  App.  Dlv.  874,  162  N.  Y.  Supp.  421. 

Kannfaoture  ot  glass;  injury  whle  handling  plate  glait. — ^The  Ckimmlsilon  is 
Justified  in  making  an  award  under  group  20  relating  to  the  manufacture  ot  glass 
products,  porcelain  and  pottery  to  a  claimant  who  waa  Injured  while  handling  ptate 
glass  on  mere  proof  that  he  wae  Injured  In  such  occupation.  Tbe  burden  ot  show- 
ing that  the  claimant  was  not  eng^»d  In  a  haiardous  employment  In  that  at  the 
time  of  Injury  he  was  merely  packing  glass  which  bad  been  sold  to  a  customer, 
an  ordinary  occupation,  la  upon  the  employer  and  Its  surety  opposing  the  award. 
McQueeney  v.  Sutphen  «  Hyer  (1916),  167  App.  Div.  528, 153  N.  Y.  Supp.  554. 

Selliiv  glassware. — The  manufacture  ot  glass,  glass  products,  glassware,  porce- 
lain or  pottery  Is  covered  by  group  20;  but  tbat  group  does  not  extend  far  enough 
to  Include  the  business  of  selling  glassware,  and  an  employee  who  is  engaged 
In  that  business  Is  not  wltbln  Its  provisions.  Wilson  v.  Dorfllnger  ft  Sons  (1916), 
318  N.  Y.  84,  112  N.  E.  567,  revg.  (1916),  170  App.  Dlv.  119,  155  N.  Y.  Supp.  8B7. 

Janitor  Bring  water  heater  In  flve-apartment  building. — A  Janitor  who  builde  a 
fire  in  a  water  heater  In  a  house  containing  five  apartments  Is  wltbln  this  group 
22.  Siegfried  v.  Ooldberg  (1916),  175  App.  Dlv.  952,  161  N.  Y.  Supp.  1146,  revd. 
(1917),  220  N.  Y.  673,  116  N.  E.  1074. 

Kanufseturer  of  oheese;  harvestli^r  ice;  eperatlem  net  "tiasardons." — One  em- 
ployed by  a  cheese  manufacturer  solely  tor  the  purpose  ot  harvesting  Ice  for  use 
in  the  business,  and  who  Is  not  required  to  do  any  work  In  connection  with 
the  manufacture  ot  cheese,  Is  not  engaged  In  a  "haiardoue  employment"  within 
the  meaning  ot  the  Workmen's  Compensation  Law,  and  Is  not  entitled  to  an  award 
tor  the  loss  ot  fingers  which  were  frozen  while  be  was  engaged  in  his  employment 
Ayleeworth  v.  Phoenix  Cheese  Co,  (1915),  170  App.  Dlv.  34,  165  N.  Y.  Supp.  916. 

Injni7  to  employee  ot  drug  and  chemioal  oompany;  fall  down  elevator  shaft. — A 
person  employed  as  a  porter,  elevator  man  and  general  utility  man  by  a  drug  com- 
pany engaged  in  manufacturing  and  selling  drugs  and  chemicals,  who  while  engaged 
in  placing  a  shelf  near  an  elevator  fell  down  tbe  shaft,  may  be  found  to  have 
been  engaged  In  a  hazardous  employment  and  Is  entitled  to  an  award.  Larsen 
V.  Paine  Drug  Co.  (191B).  189  App,  Dlv.  838,  155  N.  Y.  Supp.  769,  altd.  (1916),  218 
N.  Y.  252,  112  N.  B.  725,  In  which  It  was  Aeld,  that  in  the  absence  ot  substantial 
evidence  to  the  contrary,  tbe  compensation  commiasion  was  entitled  to  presume  that 
the  employer  was  engaged  in  the  hazardous  busineas  ot  manufacturing  drugs  and 
chemicals  as  defined  In  group  2S  of  section  2  of  the  Workmen's  Compensation  Law 
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(L.  1914,  ch.  41),  ADd.  the  emplOTM  having  been  felll«d  while  engaged  In  vork 
ralrl7  Incidental  to  the  proaecntlon  of  the  huslnew  and  appropriate  In  carrying  It 
forward  and  providing  for  Its  needs,  an  award  was  properly  made. 

"Oarbage  dlipoial  plant" — ^The  mere  dumping  of  refuse,  which  may  contain  ma^ 
terlal  valuable  as  a  fertilizer,  does  not  make  the  dump  a  "garhaee  dlepoaal  plant" 
wtthln  the  meaning  of  group  2S  of  section  2,  and  an  employee  engaged  In  search- 
ing for  rags  and  other  articles  of  value  among  the  rubbish  Is  not  employed  In 
the  manufacture  of  fertlllzeis  or  upon  ,a  garbage  disposal  plant  connected  with 
such  manufacture  within  the  meaning  of  said  group.  Tomassl  v.  Chrlstensen 
(1916),  171  App.  Dlv.  2S4,  156  N.  Y.   Supp.  SOS. 

Injury  to  pnrehatlng  agent  traveling  or  storage  company;  when  employee  not 
entitled  to  eompentatlon. — Although  an  employer  engaged  In  the  business  of  storing 
fruits  and  produce  Is  engaged  In  a  hazardous  business  within  the  meaning  of 
the  Workmen's  Compensation  Law,  a  person  employed  as  a  traveling  agent,  solely 
tor  the  purpose  of  buying  fruits,  who  was  injured  in  an  automobile  accident  while 
on  a  purchasing  trip  In  a  foreign  State,  is  not  entitled  to  compensation  under 
the  statute,  for  the  work  in  which  he  was  engaged  had  no  connection  with  the 
storage  buslndss.  It  teemt,  however,  that  had  the  employee  been  injured  while 
performing  duties  in  connection  with  the  storage  businees  itself,  he  might  be 
entitled  to  compensation.  Sickles  v.  BaUston  Refrigerating  Storage  Co.  (1916), 
171  App.  Dlv.  lOS,  156  N.  Y.  Supp.  804. 

"Warehousing"  defined;  Injury  te  employee  of  produce  merehant. — An  employer 
in  order  to  be  engaged  In  "warehousing"  within  the  meaning  of  the  Workmen's 
Compensation  Law,  must  be  engaged  in  storing  goods  "for  pecuniary  gain." 
Hence,  an  employer  in  the  wholesale  business  who.  In  connection  therewith,  main- 
tains a  place  in  which  to  store  his  goods  is  not  engaged  in  warehousing  within 
the  meaning  of  the  statute  and  an  employee,  whose  hand  was  injured  while  tiering 
barrels,  is  not  entitled  to  an  award.  Hihm  v.  Hnssey  (19I&),  169  App.  Dlv.  742, 
155  N.  Y.  Supp.  860. 

Delivering  meat  on  foot;  delivery  boy  tailing  on  pail  oontalalng  glasi. — Deceased 
was  employed  driving  a  meat  delivery  wagon,  acting  both  as  driver  and  delivery 
man.  Among  other  duties,  he  occasionally  delivered  meat  at  places  near  the  mar- 
ket, going  to  and  from  on  foot.  The  wagon  was  not  used  tor  deliveries  after 
seven  p.  u.  He  was  Injured  later  in  the  evening  while  on  his  way  on  foot  to 
deliver  a  package  of  meat  by  falling  on  a  pall  containing  broken  glass  and  severing 
a  varicose  vein,  which  caused  a  hemorrhage  resulting  in  his  death.  Held,  that 
although  the  accident  occurred  In  the  course  of  the  employment,  it  did  not  arise  out 
of  any  employment  defined  as  hazardous.  The  Injury  had  no  causal  relation  to  a 
hazardous  employment  defined  by  the  act;  neither  was  it  incidental  thereto.  New- 
man V.  Newman  (1916),  218  N.  Y.  325,  113  N.  E.  332,  attg.  (1915),  169  App.  Dlv. 
745.  1B6  N.  Y.  Supp.  665. 

The  making  of  sausage  meat  by  means  of  an  eleotrlo  meat  chopper  is  a  hazardous 
employment  within  the  meaning  of  group  30,  relating  to  the  preparation  of  meats 
and  meat  products.  An  employer  and  his  surety,  contesting  an  award  to  an  em- 
ployee, Is  under  the  burden  of  showing  that  at  the  time  of  the  Injury  the  employee 
was  not  working  at  a  hazardous  employment,  if  such  be  the  contention.  Hence, 
in  the  absence  of  euch  proof  on  the  part  of  the  employer,  the  Workmm's 
Compensation  Commission  Is  Justified  in  finding  that  one  who  was  employed  by 
a  retail  butcher  and  was  injured  while  operating  an  electric  meat  chopper  waa 
at  the  time  engaged  in  a  hazardous  employment.  Kohler  v.  E^olunann  (1915),  167 
App.  Dlv.  633,  153  N.  Y.  Supp.  55S. 

Employee  injured  grinding  meat  la  retail  shop  for  auitamcr;  non-hasardons  ooeu- 
pation  prior  to  amendment. — Prior  to  the  enactment  of  chapter  632  of  the  Laws  of 
1916,  which  included  meat  markets  in  group  30  of  section  2  of  the  Workmen's 
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CompensBtion  Law,  a  person  emploj^  In  a  retail  meat  market  who  was  Injured 
while  grinding  meat  In  a  machine  for  a  cnBtomer  In  wafting,  was  not  engaged 
In  a  hazardouB  employment  and  la  not  entitled  to  an  award.  Pletfaa  v.  Murdter 
(1916),  174  App.  DlT.  764,  161  N.  Y.  Supp.  661. 

CnttlBK  op  meat  In  hotel  not  hasardoai  employment. — A  butcher  or  aealatant  chef 
employed  at  a  hotel  to  cut  up  and  prepare  meat  for  delivery  to  cooks  aa  ordered,  la 
not  engaged  In  a  hazardous  occupation  within  the  meaning  of  the  Workmen's 
Compensation  Act,  which  does  not  cover  the  ordinary  preparation  of  food  for  cook- 
ing purposes.  Hence,  where  tbe  death  of  such  butcher  was  caused  by  a  wound 
from  a  knife  accidentally  recelTed  while  he  was  preparing  meat,  bis  widow  la  not 
entitled  to  an  award  under  the  statute.  De  La  Oardelle  t.  Hampton  Co.  (1916), '167 
App.  Dlv.  617,  163,  N.  Y.  Supp.  162. 

Hlght  wstohman  In  bliealt  factory  killed  by  tall  on  italrwajr  while  perfonUnE 
his  dntlei. — Where  a  night  watchman  employed  in  a  biscuit  manafacturinc  plant 
was  found  dead,  during  the  night,  at  the  bottom  of  a  well  under  a  stairway.  It  was 
held  that  where  an  employee  was  injured  In  the  performance  of  an  act  fairly  Inci- 
dental to  the  prosecution  of  a  business,  neither  he  nor  his  defendants  were  barred 
from  a  recovery  because  the  duty  performed  was  not  wholly  embraced  in  the 
precise  buslneeB  which  was  the  basis  of  the  group,  and,  therefore,  that  deceased 
was  within  the  protection  of  the  Workmen's  Compensation  Law.  Fogarty  v. 
National  Biscuit  Co.  (1917),  221  N.  Y.  20.  116  N.  B.  346.  revg.  (1916),  176  App. 
Dlv.  729,  161  N.  y.  Supp.  937. 

Indoor  laleiman  of  dresses  injured  while  greln^  into  room  of  factory  to  obtain 
garment — A  salesman  who,  In  the  course  of  his  work  of  selling  dresses,  goee  into  a 
room  on  the  same  floor  where  they  were  being  ntanutactured,  not  to  participate  in 
the  manufacture  or  to  pertoAi  any  act  Incidental  thereto,  but  merely  to  obtain  a 
completed  garment  for  exhibition  to  a  customer  in  the  adjoining  show  room,  is  not 
engaged  In  the  "manufacture  of  .  .  .  women's  clothing,  white  wear  ...  or  robes," 
within  the  meaning  of  group  38  of  section  2  of  the  Workmen's  Compensation  Law, 
and  the  fact  that  such  salesman  slipped  and  fell  while  In  the  factory  does  not  entitle 
him  to  an  award.    Lyon  t.  Windsor  (1916),  173  App.  Dtv.  377,  1S9  N.  Y.  Snpp.  162. 

Hand'drawn  vehicle*  at  included  In  group  before  amendment — Qronp  41.  as  It 
existed  prior  to  the  amendment  made  by  chapter  622  of  the  Laws  of  1916,  did  not 
relate  to  the  operation  of  hand-drawn  vehicles  not  running  upon  tracks.  Holtt 
T.  Greenhut  A  Co.  (1916),  176  App.  Dlv.  878,  162  N.  Y.  Supp.  369. 

A  person  employed  in  a  retail  department  store  at  a  time  when  such  business 
was  not  claaslfled  as  a  hazardous  employment  and  engaged  In  loading  merchandise 
on  hand  trucks  In  the  basement  of  the  establishment  was  not  engaged  In  a 
hasardous  employment.  Hence,  where  a  nail  In  the  bottom  of  a  barrel  whtcb 
he  was  placing  on  a  truck  pierced  his  finger,  resulting  In  blood  poisoning,  he  is 
not  entitled  to  an  award  under  the  Workmen's  Compensation  Law.  Holtz  v. 
Qreenhut  A  Co.  (1916),  176  App.  Dlv.  8TS,  162  N.  Y.  Supp.  359. 

Freight  elevator  a  vehicle. — A  freight  elevator  used  by  such  employer  In  his 
business  In  selling  glassware  Is  a  "vehicle,"  wfthln  the  meaning  of  group  41,  and 
bence,  where  an  employee  who  Is  required  to  use  the  elevator  accidentally  fell 
down  the  shaft  and  was  killed,  those  dependent  upon  him  are  entitled  to  an 
award  under  tbe  statute.  Wilson  v.  Dorflinger  A  Sons  (1916),  170  App.  Dlv.  119, 
1B5  N.  Y.  Supp.  867,  revd,  (1916),  218  N.  Y.  84,  112  N.  B.  567, 

A  teamster  drawing  land  from  a  pit  is  engaged  in  hazardous  employment  within 
the  meaning  of  groups  19  and  41  of  section  3  of  the  Workmen's  Compensation 
Law.  Dale  v.  Saunders  Brothers  (1916),  171  App.  Dlv.  62S,  167  N.  Y.  Supp.  1062, 
affd.  (1916),  218  N.  Y.  59,  112  N.  E.  571. 

The  operation  of  a  wagon  or  truck  referred  to  in  group  41  of  section  2  of  the 
Workmen's  Compensation  Law  la  not  confined  merely  to  the  moving  vehicle,  but 
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relates  to  anything  Incident  to  the  employment  such  ae  the  loading  and  nnloading 
of  the  wagon,  the  neceBoaiy  care  and  attention  to  the  wagon  and  horse.  Any 
act  which  falls  within  the  duty  of  the  teamster  u  such  la  within  the  protection 
ot  the  aUtute.  Dale  t.  Saundera  Brothers  (1916),  171  App.  Dlr.  G28,  157  N.  Y. 
Supp.  1062,  afCd   (1916),  218  N.  Y.  59,  112  N.  B.  671. 

Saleiman  riding  motoreyola  atmek  by  train. — The  widow  and  minor  child  of  a 
salesman  engaged  In  a  non-hazardoua  bualneea,  who  waa  atruck  and  killed  by  a 
railroad  train  while  riding,  on  hla  employer's  hualnesa,  a  motor  cycle  fnmlabed  by 
bis  employer  to  use  In  taking  orders  and  collecting  accounts,  are  entitled  to  com- 
pensation under  the  provisiona  ol  group  41  of  this  section  ot  the  Workmen's 
Compensation  Law  which  provides  compensation  tor  the  dependents  of  those  killed 
In  the  hazardous  occupation  of  operating  certain  vehtclee.  Matter  of  Hulford  v. 
PetUt  A  Sons  (1917),  220  N.  Y.  640,  116  N.  B.  344,  affg.  (1918),  175  App.  Div.  968, 
161  N.  Y.  Supp.  1136. 

Injury  to  teamiter  while  putting  liorte  In  italL — ^A  teamster  employed  by  a  person 
carrying  on  the  "business  of  carting  and  dray  work"  wko,  after  operating  a 
truck  during  the  day,  returned  to  the  atable  and  waa  fatally  Injured  while  he 
was  putting  his  horse  Into  the  stall,  must  be  deemed  to  have  met  his  death  in 
the  course  of  his  employment  of  operating  the  truck  witbln  the  meaning  of  group 
41.  The  beneflt  of  the  statute  is  not  limited  to  the  actual  time  that  the  horse  la 
moving  or  that  the  employee  la  upon  the  truck.  It  covers  every  injury  or  death 
received  in  the  course  of  the  employment.  The  loading  and  unloading  of  the  truck, 
hitching  and  unhitching  of  the  horse,  feeding  and  caring  tor  the  horse,  are  a 
part  of  the  employment  ot  operating  the  truck  and  are  fairly  within  the  prOTlslons 
of  the  statute.    Smith  t.  Price  (1916),  168  App.  Div.  421,  163  N.  Y.  Supp.  221. 

Stableman  injured  by  hone  teling  on  him. — It  it  the  biuine»»  of  opertaing 
wagons  drawn  by  horses  that  1b  Intended  to  be  covered  by  the  act  and  not  the 
mere  steering  of  a  wagon  or  handling  the  reins  vrhlle  driving  a  horse  attached 
to  a  wagon.  Hence  a  stableman,  employed  and  engaged  in  hie  work  as  auch  la  the 
stable  of  an  express  company,  who  was  Injured  by  a  horse  slipping  and  falling 
on  him  while  taking  It  from  a  stall,  waa  engaged  in  a  hazardous  employment  and 
Is  entitled  to  compensation  tor  the  Injuries  so  received.  Costello  v.  Taylor  (1916), 
217  N.  Y.  179,  111  N.  E.  766,  affg.  (191B),  169  App.  Dlv.  906,  163  N.  Y.  Supp.  1111. 

Tmok  driver  celteotlng  dirt  on  street  iteppfng  on  rusty  nail  In  board. — The  driver 
of  a  truck  employed  to  collect  dirt  from  the  atreete  of  a  city  being  c<Hicededly  en- 
gaged in  a  hazardous  employment  under  group  41  of  the  Workmen'a  Compensation 
I^w.  who  while  so  engaged  received  an  injury  which  resulted  in  his  death,  caused 
by  stepping  upon  a  rusty  nail  In  a  board  tying  In  the  street  while  he  was  in  the 
act  of  getting  upon  hla  wagon,  may  be  deemed  to  have  been  injured  in  the  course  of 
a  hazardous  employment,  and  his  widow  Is  entitled  to  an  award.  It  is  Immaterial 
that  persons  not  engaged  in  hazardous  employments  and  merely  using  a  public 
street  were  exposed  to  similar  Injury.  Putnam  v.  Murray  (1916),  174  App.  Dlv.  720, 
160   N.   Y.   Supp.   811. 

Employee  oonttmotlng  partition  in  bnllding  where  hasardoni  builneu  was  oper- 
ated.— Defendant  was  engaged  in  a  business  within  group  33  ol  the  hazardous  em- 
ployments enumerated  by  tbe  Workmen's  Compensation  L.aw  (Li.  1914,  ch.  41; 
Cons.  L.  cb.  67).  Deceased  waa  Injured  while  conatructing  a  partition  in  the 
building  where  defendant's  business  was  carried  on,  by  a  collapse  of  tbe  building. 
Beld,  that  deceased  was  not  an  employee  engaged  in  a  hazardous  employmmit 
carried  on  by  defendant,  and  the  claim  was  properly  dismissed.  Bargey  v.  Massaro 
Macaroni  Co.  (1916),  218  N.  Y.  410,  113  N.  E.  407.  aUg.  (1915).  170  App.  Div.  103, 
156  N.  Y.  Supp.  1076.  It  will  be  noted  that  this  case  arose  before  the  amendment 
of  this  group  by  tbe  Laws  of  1916,  c.  622,  and  Laws  of  1917,  c.  705. 

A  Janlter  employed  by  a  oempany  operating  apartment  building!  and  who  was 
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also  placed  In  charge  of  repaln  to  the  bulldlngB  Bo  far  as  be  was  personallj'  able 
to  make  them,  who  slipped  and  fell  from  a  ladder  while  nscendlng  to  a  roof  to  do 
work  upon  a  flag  pole,  was  not,  at  the  time,  engaged  in  a  "hazardous  emploTment" 
and  is  not  entitled  to  compensation  for  the  Injuries  received.  Gleisner  v.  Gross  A 
Herbener  (IBIE),  170  App.  Dlr.  37.  IBB  N.  Y.  Supp.  9*6. 

Hanginr  plotnrei  si  "deooratlBg." — A  person  employed  by  a  dealer  In  antique 
furniture,  pictures,  hrlc-a-brec,  etc.,  who  was  sent  out  at  times  to  hang  pictures 
sold  by  hla  employer  and  who  was  Injured  while  so  engaged,  was  not  "decorating" 
a  building  under  group  42  as  It  stood  prior  to  the  amendment  made  In  1916  and  la 
not  entitled  to  an  award  under  the  Workmen's  Compensation  Law.  Orassell  t. 
Broadbead  (1916),  ITE  App.  DIt.  ST4,  1S2  N.  Y.  Supp.  421. 

Laying  carpet  as  "deoorstlng." — "Decorating,"  as  used  In  the  statute,  naturally 
meana  something  done  to  the  house  Itself  aa  a  house,  to  Improve  the  condition  of 
the  room  or  bonee.  Undoubtedly  putting  a  new  carpet  in  a  room  Is  In  one  sense 
decorating  It,  but  the  merchant  who  sells  and  puts  down  a  carpet  Is  not  a  "decora- 
tor" within  the  meaning  of  this  group.  The  ssme  la  true  of  a  merchant  putting  a 
new  table  or  any  article  of  furniture  in  a  room.  Graasell  t,  Broadhead  (1916),  175 
App.  DlT.  ST4,  162  N.  Y.  Supp.  421. 

Vamer  repairing  dairy  ban  for  neighbor  ai  engaged  In  itruotnral  oarpentry-— 
Where  a  tanner  employed  a  neighbor  who  occupied  an  adjoining  farm  and  often 
took  odd  Jobs  for  repair  work  to  make  some  repairs  to  his  dairy  bam,  and 
said  employee  was  injured  by  the  collapse  of  staging  used  while  placing  slate  on 
the  roof,  the  employer  was  not  at  the  time  of  the  Injury  engaged  in  a  hazardous 
employment  within  the  meaning  of  the  Workmen's  Compensation  Law,  because, 
/Int.  the  employer  was  not  engaged  in  structural  cantentry,  roofing  or  the  con- 
struction and  r^Hdr  of  buildings  for  pecuniary  gain,  and,  second,  the  employee 
was  a  "farm  laborer."  Ck>leman  t.  Bartholomew  (1916),  ITS  App.  Dlv.  122,  161 
a.  Y.  Supp.  B60. 

KoTlBg  heavy  water  tank  for  sprinkler  syitem. — Employee,  injured  by  the  break- 
ing of  a  skid  on  which  he  was  assisting  In  moving  a  heavy  water  tank  to  be  used  in 
connection  with  a  sprinkler  system,  was  not  engaged  In  one  of  the  hazardous  em- 
ployments mentioned  in  groupe  10,  41,  or  42  of  section  2  of  the  Workmen's  Com- 
penaatlon  Law.  Maloney  v.  Levy  «  GllUland  Co.  (1917),  176  App.  Div.  470,  163 
N.  r.  Supp.  505. 

§  S.  Deflnitioiu. — ^As  used  in  this  chapter,  1.  "Hazardous  employment" 
means  a  work  or  occupation  described  in  section  two  of  this  chapter. 

2.  "Commission"  means  the  state  industrial  commission,  as  constituted 
by  this  chapter. 

3.  "Employer,"  except  when  otherwise  expressly  stated,  means  a  per- 
son, partnership,  association,  corporation,  and  the  legal  representatives 
of  a  deceased  employer,  or  the  receiver  or  trustee  of  a  person,  partnership, 
assoeiaUon  or  corporation,  employing  workmen  in  hazardous  employments 
including  the  state  and  a  municipal  corporation  or  other  political  sub- 
division thereof. 

State  and  manioIpBlities  as  employeri;  work  (or  peovnlary  gain. — The  Work- 
men's Compensation  Law  in  Its  application  to  the  State,  its  municipal  corpora- 
tions and  other  political  subdivisions  thereof,  comprehends  only  those  hazardous 
employments  classified  In  section  2  of  the  law.  The  restrictions  of  the  term  "em- 
ployment," as  defined  In  the  act,  is  applicable  to  the  State,  Its  municipalities 
and  other  political  subdivtalona.    Opinion  of  Atty.  Genl.  (1914)  191. 
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State  bDUdin;  State  road  aa  nlijeet  to  Wartanea'a  Compeniatloii  Law.— The  State 
ot  New  York  is  not  liable  under  the  proTlaloiiB  of  Workmen's  Compenaatlon  Law 
(Laws  of  1914,  chap.  316)  to  one  ot  Ita  employeea  who  was  Injured  while  engaged  at 
repair  work  on  a  State  road,  the  State  not  being  engaged  In  buHlneas  lor  gain. 
Allen  T.  SUte  <1»16),  173  App.  Div.  455.  160  N.  Y.  Supp.  SB.  Otherwlae  since  the 
amendment  of  1916. 

But  see  group  43  ot  section  2. 

4.  "Employee"  means  a  person  engaged  in  one  of  the  occupations 
enumerated  in  section  two  or  who  is  in  Hie  service  of  an  employe  whose 
principal  bu^ese  is  Uiat  of  csriTing  on  or  conducting  a  hazardous  em- 
ployment upon  the  premises  or  at  the  plant,  or  in  the  course  of  his  employ- 
ment aw^  from  the  plant  of  his  employer;  and  shall  not  indnde  farm 
laborers  or  domestic  servants. 

Relation  ot  employer  and  employee. — While  the  relation  ol  employer  and  employee 
as  defined  by  the  Workmena'  CompensatloA  Law  must  have  existed  at  the  time 
the  deceased  suBtained  the  Injury  tor  which  compensation  Is  sought,  It  matters 
not  whether  the  employment  waa  under  a  contract  valid  as  to  both  parties  or  under 
a  contract  voidable  at  the  election  ot  the  employer,  or  whether  the  liability  ot  the 
employer  for  wages  was  fixed  or  determinable  under  gHontum  in«ru4(.  Kenny  T. 
Union  Railway  Co,  (1915),  166  App.  Div.  497.  152  N.  Y.  Supp.  117. 

"Employee";  what  oonstltntei, — In  determining  who  Is  an  "employee"  within  the 
meaning  of  the  Workmen's  Compensation  Liaw,  only  decisions  under  this  or  similar 
laws,  enacted  to  carry  out  the  legislative  purpose  that  accidents  auatained  by 
those  who  do  the  work  of  an  industry  shall  be  home  by  the  industry  and  paid 
tor  by  its  patrons  and  not  left  to  tall  upon  the  diaabled  worker  or  dependvit 
widow  and  children,  can  be  recognized  aa  controlling.  Rhelnwald  T.  Builders' 
Brick  &  Supply  Co.  (1916),  16S  App.  Div.  425,  153  N.  Y.  Supp.  698. 

A  motorman  employed  by  a  street  railway  company  who,  after  finishing  hla 
work  tor  the  day,  was  struck  by  an  automobile  as  he  was  harrying  from  the 
car  barn  to  catch  a  car  to  the  city  to  have  his  watch  tested.  In  compliance  with 
the  rules  of  his  employer,  was  not  at  the  time  ot  the  accident  an  "employee,"  within 
the  meaning  of  the  Workmen's  Compensation  Law.  DeVoe  v.  New  York  State 
Railways  (1915),  169  App.  Div.  472,  155  N.  Y.  Supp.  12,  affd.  (1916).  218  M.  Y. 
31E,  113  N.  E.  256. 

A  painter  employed  by  a  builders'  brick  and  supply  company  to  repaint  a  sign 
which  he  bad  before  painted,  used  by  them  In  advertising  their  business,  who 
while  at  work  slipped  from  the  scaffold  in  some  accidental  manner  and  waa 
fatally  injured,  will  be  deemed  to  be  an  "employee"  within  the  meaning  of 
the  Workmen's  Compensation  Law,  and  not  an  Independent  contractor,  where  it 
appears  that  he  had  no  employees,  mode  no  BUbcontracts  and  did  the  work  per- 
sonally, and  that,  although  he  was  doing  the  work  In  question  under  a  wrlttMi 
contract  with  bis  employer,  It  did  not  appear  but  what  the  employer  retained 
control  over  the  work.  Rheinwald  v.  Builders'  Brick  ft  Supply  Co.  (1915),  168 
App.  Div.  425,  163  N.  Y.  Supp.  598.  ^ 

Officer  and  itookholder  of  oorporatlon  as  employee. — The  fact  that  a  claimant  waa 
the  vice-president  and  a  stockholder  of  the  employer  In  no  way  aftecta  his  statns 
as  an  "employse."  Beckmann  v.  Oelerich  ft  Son  (1916),  174  App.  DlT.  363,  160  N. 
Y.  Supp.  791. 

But  the  Court  of  Appeals  has  held  that  the  president  and  majority  stockholder 
of  a  corporation,  who  was  also  its  principal  executive  officer  at  a  salary  of  $70  a 
week,  waa  not  an  employee  ot  the  said  corporation.    Bowne  t.  S.  W.  Bovne  4  Co. 
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(1917).  221  N.  Y.  28,  11$  N.  E.  364,  revg.  (1116),  178  App.  DlT.  131.  162  N.  Y. 
Supp.  2*i. 

HiKht  watehman  asunlted  while  protMtlnK  plant  aa  employee. — A  night  watchman, 
employed  by  a  manufacturer  of  aand  paper,  wboM  duties  were  to  guard  the 
premises  against  the  danger  of  fire,  to  protect  them  against  the  commission  of 
depredations,  to  keep  the  furnaces  eupplted  with  coal  and  to  pour  glne  Into  the  rata, 
Is  an  "employee"  within  the  meaning  of  section  3,  anbdlrlslon  4,  of  the  Workmen's 
Compensation  Law,  and  when  assaulted  and  Injured  while  endeavoring  to  protect 
the  plant  from  depredations  by  Tlolence  Is  entitled  to  an  award.  Hellman  t. 
Manning  Sand  Paper  Co.  (191S>,  176  App.  DIt.  127,  162  N.  Y.  Supp.  336,  affd.  (1917), 
221  N.  Y.  492,  116  N.  E.  1061,  mem. 

A  servant  merely  hanging  a  picture  which  bad  been  sold  by  his  employer,  the 
banging  being  a  mere  Incident  of  the  sale.  Is  not  an  "employee,"  within  the  mean- 
ing of  subdivision  4.  Orassell  v.  Broadbead  (1916).  17S  App.  Dlv.  S74,  162  N.  Y. 
Supp.  421. 

Watehnan  guarding  toots  and  offloe  a*  employee. — A  peraon  who  was  employed 
by  a  company  constructing  electrical  conduits  merely  as  a  watchman  to  clean  and 
guard  an  offlce  used  solely  for  the  storage  of  tools  and  materials  and  who  had  no 
other  duty  to  perform  was  not  engaged  in  a  hazardous  employment,  and  where  he 
was  killed  In  said  offlce  by  gas  which  escaped  from  a  pipe  leading  to  a  gas  heater 
which  had  become  disconnected  his  dependents  are  not  entitled  to  an  award  under 
the  Workman's  Compensation  I^aw,  and  this  la  true  although  the  employer's 
business  was  basardouB  within  the  statue.  Moreover,  being  merely  engaged  as  a 
watchman  and  in  no  way  expoeed  to  the  hazards  of  his  employer's  business,  he  was 
not  an  "employee"  within  the  contemplation  of  the  Workmen's  Compensation  Law. 
Keboe  v.  Consolidated  Telegraph  ft  Electrical  Subway  Co.  (1916),  176  App.  Dlv. 
84,  162  N.  Y.  Supp.  481. 

Driver  of  team  famished  to  eonstruotlon  company  as  employee. — Where  a  construc- 
tion company  hires  a  team  and  driver  from  another  and  places  them  under  the 
control  and  direction  of  Its  foreman,  and  said  company,  although  having  no  author- 
ity to  discharge  the  driver,  has  power  to  refuse  to  continue  him  and  the  team  in  Its 
service,  said  driver  will  be  held  to  be  In  the  employ  of  the  company  within  the 
meaning  of  the  Workmen's  Compensation  Law.  Dale  v.  Rural  Construction  Co. 
(1916),  176  App.  Dlv.  284,  161  N.  Y.  Supp.  640. 

Independent  oontraetor  not  entitled  to  award. — Where  the  owner  of  a  dredge 
entered  Into  a  written  lease  thereof,  whereby  the  lessee  was  to  pay  the  claimant 
for  the  use  ot  the  dredge  and  the  commissary  department  connected  therewith  a 
certain  sum  per  month,  and  In  addition  a  certain  sum  per  cubic  yard  for  material 
excavated,  to  be  computed  monthly,  the  lessor  to  pay  for  all  repairs  to  the  dredge 
and  the  lessee  to  pay  the  wages  ot  the  crew  and  the  costs  of  the  commissary 
department  and  operating  expenses,  the  lessor  occupied  the  position  of  an  Inde- 
pendent contractor,  especially  as  the  contract  provided  that  the  leasee  is  not  to 
use  any  other  dredge  so  long  as  the  dredge  leased  Is  sufflclent  to  perform  the 
work,  and  that  neither  pariy  shall  be  liable  for  damage  or  loss  caused  by  the 
default  of  the  other,  their  agents  or  servants.  Hence,  it  «eem*,  that  the  owner 
of  the  dredge  would  not  be  entitled  to  an  award  under  the  State  Workmen's  Com- 
pensation Act  for  personal  Injuries  sustained  In  the  operation  of  the  dredge,  for 
the  statute  does  not  apply  to  Independent  contractors.  But  where  such  independent 
contractor  was  Injured,  not  while  engaged  In  operating  the  dredge,  but  by  the 
backfiring  of  the  engine  of  a  motor  boat  furnished  by  the  lessee  to  transport 
supplies  to  the  dredge,  he  was  not  while  so  engaged  an*  independent  contractor, 
but  an  employee  of  his  lessee  within  the  meaning  ot  the  Workmen's  Compensation 
Law,  and  hence  is  entitled  to  compensation  under  said  act.  Powley  v.  Tlvlan 
«  Co.  (1916),  169  App.  DIr.  170, 154  N.  Y.  Supp.  426. 
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Parm  Ia1>or  d«liied. — ^Farm  laborers,"  within  the  meaning  of  the  Workmen's 
CompenBatlon  Law,  defined.  Coleman  t.  Bartlialomew  (191S),  176  App.  Dlv.  122, 
161  N.  Y.  Supp.  560. 

Cited.— Joyce  t.  Eastman  Kodak  Co.  (1917),  99  Mlie.  361, 163  N.  Y.  Bupp.  623.  affd. 
{1M7),  178  App.  DlT.  Bll,  164  N.  Y.  Supp.  1087. 

5.  "Employment"  indudes  employment  only  in  a  trade,  business  or 
occupation  carried  on  by  the  employer  for  pecuniary  gain,  or  in  connec- 
tion therewith,  except  where  the  employer  and  hia  employees  have  by  their 
joint  election  elected  to  become  subject  to  the  provisions  of  this  chapter  as 
provided  in  section  two. 

Term  "peonniaiy  g^la."  oonitrned. — "Pecuniary  gain,"  as  used  In  the  atatnte, 
merely  means  that  the  employer  must  be  carrying  on  a  trade,  business  or  oocups' 
tion  for  gain  In  order  to  come  within  the  act  Matter  of  Multord  t.  Pettlt  ft  Sons 
(1917),  220  N.  Y.  640.  116  N.  K.  ZU.  attg.  (1916),  176  App.  Dlv.  968,  161  N.  Y.  Supp. 
1136. 

Term  "peonnluy  gain"  aa  exeladlng  itate  and  manleipal  employer*. — By  I^  1916.  cb. 
622,  the  statute  Is  made  applicable  to  any  employees  of  the  state  or  a  mnnldpal 
corporation  or  other  subdivision  thereof  who  are  engaged  In  any  of  the  hazardons 
employments  set  forth  In  eectloo  2,  notwithstanding  the  definition  of  the  term 
"employment"  In  this  subdivision  which  restricts  snch  term  to  a  "trede.  business  or 
occupation  carried  on  by  the  employer  for  pecuniary  gain."  Opinion  of  Atty.  Oenl. 
(1916).  8  State  Dept.  Rep.  519. 

6.  "Compensation"  means  the  money  allowance  payable  to  an  employee 
or  to  his  dependents  as  provided  for  in  this  chapter,  and  includes  funeral 
benefits  provided  therein. 

Term  "compeniatlon"  eonstmed. — The  "  'compensation'  allowed  by  the  law  meana 
tbe  money  allowance  payable  to  an  employee."  But  one  rate  of  compensation, 
sixty-six  and  two-thirds  per  centum  of  the  average  weekly  wage,  and  one  period 
of  compensation  are  provided  for  In  any  given  case.  The  award  Is  to  compensate 
for  loss  of  earning  power.  Matter  of  Marbofter  v.  Harbofler  (1917),  220  N.  Y.  643, 
116  N-  B.  379.  revg.  (1916).  176  App.  Div.  62.  161  N.  Y.  Supp.  627. 

7.  "Injury"  and  "personal  injury"  mean  only  accidental  injuries 
arising  out  of  and  in  the  course  of  employment  and  such  disease  or  infec- 
tion as  may  naturally  and  unavoidably  result  therefrom. 

"Aealdeatal  personal  Injury  deflned.  Moore  v.  Lehigh  Valley  R.  R.  Co.  (1916), 
169  App,  Dlv.  177,  164  N.  Y.  Supp.  620,  aUd.  (1916),  217  N.  Y.  627,  111  N.  B.  1092. 

Visible  or  external  ilgn  of  Injury  not  neoeuary. — The  statute  does  not  require  Umt 
the  nature  of  the  Injury  shall  be  such  as  to  present  a  visible  or  externa]  sign. 
Fowler  v.  Rlsedorph  Bottling  Co.  (ISIE),  176  App.  Dlv.  224,  161  N.  Y.  Supp.  636. 

Oeonpatlonal  disease  and  "accidental  injury"  dUtlngnlshable. — An  "accidental  in- 
jury" as  used  in  this  statute  Is  clearly  distinguishable  from  an  Injury  In  the  nature 
of  a  vocational  disease,  sustained  In  the  course  of  an  employment,  where  from 
the  Inherent  nature  of  tbe  work  disease  Is  likely  to  be  contracted.  Nand  v.  King 
Sewing  Machine  Co.  (1916).  95  Misc.  676,  160  N.  Y.  Supp.  910.  revd.  on  otber 
grounds  (1817),  178  App.  Dlv.  31.  164  N.  Y.  Supp.  200. 

Apoplexy  laduoed  by  llftli^:  heavy  barrel  a*  personal  injury. — ^A  person  employed 
as  a  bottler,  seized  with  a  stroke  of  apoplexy  by  reason  of  the  strain  occasioned  by 
lifting  a  barrel  which  he  was  assisting  another  In  placing  on  the  third  tier,  which 
resulted  In  a  cerebral  hemorrhage,  suffered  an  accidental  Injury  arising  oat  of 
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and  In  the  course  ot  his  employment,  within  the  intent  and  meaning  of  the  Work- 
men's Compensation  Law,  eBpedally  where  It  appears  that  It  was  usual  to  pile  tbe 
barrels  onlf  two  tiers  high;  that  said  employee  bad  always  been  In  good  health, 
and  that  white  raising  the  barrel  he  felt  dlsir,  and  had  severe  pains  In  the  hetid. 
Fowler  T.  Rlsedorph  Bottling  Go.  (1916),  175  App.  DIt.  224.  161  N.  Y.  Supp,  G36. 

FroToked  auanlt  by  fellow-employee  as  aooldental  perconal  Injury. — Where  an 
employee  In  a  lumber  mill  while  engaged  In  carrying  material  was  accidentally 
struck  by  a  rati  which  was  being  handled  by  a  fellow-aerrant  and,  becoming 
angered,  assaulted  Us  fellow-serrant  with  the  result  that  the  latter  retaliated  and 
Inflicted  physical  Injuries,  he  was  not  acting  within  the  scope  or  sphere  ot  bis 
employment,  nor  in  promoting  hts  master's  Interest,  but  on  the  ccmtrary  was  gratify- 
ing a  personal  animosity,  and  he  Is  not  entitled  to  an  award  under  the  Workman's 
Compensation.  Law.  Qrlffln  t.  Roberson  A  Son  (1916),  176  App.  DIt.  S,  162  N.  Y. 
Supp.  313. 

Inhaling  poUonons  gas  as  accidental  Injury. — Inhaling  of  poisonous  gases  perma- 
nently Injuring  tbe  lungs  has  been  held  to  be  an  "accidental  personal  injury." 
Nand  r.  King  Sewing  Machine  Co.  (1916),  96  Misc.  676,  150  N.  Y.  Supp.  910,  rerd. 
on  other  grounds  (1917),  17S  App.  DIv.  31,  164  N.  Y.  Supp.  200. 

Barlnro  chloride  mistakenly  taken  tor  salts  to  leUevB  Ulnen. — The  deceased  waa 
In  the  employ  of  a  corporation  engaged  In  Installing  machinery  for  another  com- 
pany; on  the  day  of  the  occurrence  In  question  he  suffered  from  some  form  ot  Ill- 
ness, and  was  told  by  an  employee  ot  the  company  for  which  the  machinery  was 
being  installed  to  take  some  epsom  salts,  and  was  Infosmed  whese  a  large  quantity 
of  the  salts  was  stored  in  the  factory;  he  went  to  the  place  Indicated,  but  1>y  mis- 
take took  some  chloride  of  barium,  which  caused  bis  death.  Held,  ttiat  decedent's 
illness  and  his  attempt  to  minister  thereto  were  not  ordinary  and  natural  Inci- 
dents to  his  employment  O'Nell  r.  Carley  Heater  Co.  (1916),  218  N.  Y.  414,  113 
N.  E.  406.  rOTg.  (1916),  173  App.  DIv.  922,  157  N.  Y.  Supp.  1138. 

Frostbite  as  accidental  Injury. — Where  an  employee  of  a  coal  dealer  while  carry- 
ing coal  on  a  very  cold  and  stormy  day  had  all  his  Angers  and  toes  frost  bitten  as  a 
result  of  which  ulcers  developed  on  the  third  and  fourth  Angers  of  both  hands,  and 
tbe  Arst  and  second  Angers  ot  the  right  hand  had  to  be  amputated,  be  will  be 
deemed  to  have  sustained  accidental  Injuries  arising  out  of  hts  employment  within 
tbe  meaning  ot  the  Workmen's  Compensation  Law.  Days  v.  Trimmer  A  Sons 
(1918),  176  App.  DIv.  124,  162  N.  Y.  Supp.  603. 

Cited.— Banks  t.  Adams  ETipress  Co.  (1916),  176  App.  DIv.  916,  162  N.  Y.  Supp. 
479,  attd.  (1917),  221  N.  Y.  606,  117  N.  E.  1060. 

8.  "Death"  when  mentioned  as  a  baaie  for  the  right  to  compensation 
means  only  death  resulting  from  such  injury. 

Death  accelerated  by  delirium  tremens  brought  on  or  afgravated  by  injury. — Where, 
In  a  proceeding  under  the  Workmen's  Compensation  Law,  tbe  uncontradicted  evi- 
dence that  an  employee  received  serious  Injury  arising  out  of  and  in  the  course  of 
bis  employment  Is  confirmed  by  his  employer's  report  of  the  Injury  which  resulted 
in  the  death  of  the  employee,  an  award  of  tbe  State  Industrial  Commission  will  be 
affirmed  as  sustained  by  the  evidence,  though  tbe  d^th  might  have  been  accel- 
erated by  delirium  tremens  brought  on  or  aggravated  by  tbe  Injury.  Sullivan  v. 
Industrial  Engineering  Co.  (1916),  173  App.  DIv.  66,  158  N.  Y.  Supp.  970. 

Death  caused  by  pneumonia  and  shook  of  speratton  rendered  neoessBT?  by  bentla 
from  heavy  lifting;  whether  aoeldental  Injnry. — Evidence  as  to  the  death  of  an  em- 
ployee engaged  by  a  manufacturer  of  paper  goods  and  boxes  alleged  to  have  been 
caused  by  pneumonia  and  the  shock  of  an  operation  rendered  necessary  from 
hernia  resulting  from  an  extraordinary  exertion  while  wheetlug  or  aselsttng  In 
wheeling  heavy  trucks  examined,  and  Aeltf,  that  the  Commission  was  JusUfled  in 
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flsding  that  the  death  of  the  employee  resalted  from  an  accidental  Injury  within 
the  meaning  of  the  Btatute,  and  that  the  award  should  be  affirmed.  iFlemlng  t. 
Oalr  Co.   (1916),  176  App.  Dlv.  23,  162  N.  Y.  Supp.  298. 

"Death"  teinltlBK  from  Injuiy;  anteoedent  ooadltloa  oanoarrlaK  eaue. — Where  the 
Inquiry  hy  the  Commission  on  the  cause  of  the  death  of  a  decedent  has  been 
tboroush  and  skillful,  Its  award  will  not  be  vacated,  although  the  Injury  would 
not  have  caused  death  but  for  antecedent  conditions,  and  the  Injury  m^  have  been 
but  one  of  the  concurring  causes  set  in  motion  thereby.  Maxiarlsl  t.  Ward  A  Tally 
(1916).  170  App.  Dlv.  S68,  156  N.  T.  Siipp.  964. 

FreTloui  oardUc  lesion;  dilatation  of  heart  oamed  by  bendlxy  steel  rods. — Tba 
State  Industrial  Commission  Is  Justified  In  making  an  award  to  the  widow  of  an 
employee  who,  while  engaged  In  bending  heavy  steel  rods  which  required  great 
physical  eDort,  died  suddenly  through  dilatation  of  the  heart,  and  this  although 
he  may  have  had  a  previous  cardiac  lesion.  Uhl  t.  Ouarantee  Construction  Co. 
(1918),  174  App.  DiT.  571,  ISI  N.  Y.  Supp.  6E9. 

9.  "Wages"  means  the  money  rate  at  which  the  service  rendered  is 
recompensed  under  the  contract  of  hiring  in  force  at  the  time  of  the  acci- 
dent, including  the  reasonable  value  of  board,  rent,  housing,  lodging  or 
similar  advantage  received  from  the  employer. 

10.  "State  fund"  means  the  state  insurance  fund  provided  for  in 
article  five  of  this  chapter. 

11.  "Child"  shall  include  a  posthumous  child  a  child  legally  adopted 
prior  to  the  injury  of  the  employee;  and  a  step-child  or  acknowlet^d 
illegitimate  child  dependent  upon  the  deceased. 

12.  "Insurance  carrier"  shall  include  the  state  fund,  stock  corpora- 
tions or  mutual  associations  with  which  employers  have  insured,  and 
employers  permitted  to  pay  compensation  directly  und^  the  provisions 
of  subdivision  three  of  section  fifty. 

13.  "Manufacture,"  "construction,"  "operation"  and  "installation" 
shall  include  "repair,"  "demolition"  and  "alteration"  and  shall  include 
all  work  done  in  connection  with  the  repair  of  plants,  buildings,  grounds 
and  approaches  of  all  places  where  any  of  the  hazardous  employments  are 
being  carried  on,  operated  or  conducted.  (Re-enacted  hy  L.  1914,  ch. 
41,  arid  amejided  iy  L.  1914,  ch.  316,  L.  1916,  ck.  622,  and  L.  1917,  ch. 
705,  «t  effect  Jidy  1,  1817.) 
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18.  NotlM  of  InlntT- 

19.  Medical  examination. 

20.  Determination  of  claims  for  compenaatlon. 

20-a.    I>arment  of  monera  In  adrance  ol  award  by  commlaalon. 

21.  Preaumptlona. 

22.  Modlflcatlon  of  award. 

23.  Appeals  from  the  eommlasloB. 

24.  Costa  and  f«e». 

26.  Compensation,  how  payable. 

26.  Enforcement  of  payment  In  defaalt. 

27.  Depositing  future  payments. 

25.  l.Imltatlon  of  right  to  compensation. 

29.  Subrogation  to  remedies  of  employee. 

30.  RsTenues  or  benefits  from  other  sources  not  to  affect  compensation. 

31.  Agreement  for  contribution  by  employee  TOld. 

32.  Waiver  agreements  TOfd. 

33.  Asalgnments;  ezemptlons. 

34.  Preferencea. 

§  10.  liability  for  oompenntion. — Every  employer  Hubject  to  the  pro- 
TisioDS  of  tliis  chapter  shall  pay  or  provide  as  required  by  this  chapter 
compensation  according  to  the  schedales  of  this  article  for  the  disability 
or  death  of  his  employee  resulting  from  an  accidental  personal  injury 
sustained  by  the  employee  arisii^;  out  of  and  in  the  course  of  his  employ- 
ment, without  regard  to  fault  as  a  cause  of  such  injury,  except  where 
the  injury  is  occasioned  by  the  villful  intention  of  the  injured  employee 
to  bring  about  the  injury  or  death  of  himself  or  of  anotiier,  or  where  the 
injury  results  solely  from  the  intoxication  of  the  injured  employee  while 
on  duty.  Where  the  injury  is  occasioned  by  the  willful  intention  of  the 
injured  employee  to  bring  about  the  injury  or  death  of  himself  or  of  an- 
other, or  where  the  injury  results  solely  from  the  intoxication  of  the  in- 
jured employee  while  on  duty,  neither  the  injured  employee  nor  any  de* 
pendent  of  such  employee  shall  receive  compensation  under  this  chapter. 

Accident  nin*t  arlie  ont  of  ai  well  as  In  course  of  employment. — Section  10  meaoB 
that  the  accidental  Injury  mast  arise  hoth  out  of  and  In  tbe  course  of  the  employ- 
ment. Hence,  it  teems,  an  accidental  Injury  suatalned  during  the  course  of  the 
employment,  but  not  arising  ont  of  the  employment,  would  not  be  within  the  pnr- 
Tlew  of  the  statute.  Moore  v.  Lehigh  Valley  R.  H.  Go.  (191G),  168  App.  Dlv.  177, 
164  N.  Y.  Supp.  620,  affd.  (1916),  217  N.  Y.  627,  111  N.  BI.  1092. 

The  right  to  oompensation  provided  for  In  the  Workmen's  Compensation  Act  does 
not  depend  upon  the  negligence  of  the  employer.  Shlnnlck  v.  Clover  Farms  Co. 
(1916),  169  App.  Dlv.  236,  164  N.  Y.  Supp.  423. 

Liability  of  special  employer;  effect. — A  general  employer  Is  liable  where  the 
Injury  occurs  within  the  lines  of  the  general  employment  and  the  liability  Is  not 
destroyed  by  the  fact  that  a  special  employer  may  aleo  be  liable,  thus  giving  the 
employee  a  choice  of  remedies  with  but  one  compeoBatlon.  Dale  r.  Saunders 
Brothers  (1916),  171  App.  Dlv.  628.  167  N.  T.  Supp.  1062,  aSd.  (1916).  218  N.  Y. 
69,  112  N.  E.  671. 

Tbe  general  employer  who  carries  on  a  hazardous  employment  for  pecuniary 
gain  is  liable  for  Injuries  sustained  or  death  incurred  by  his  employeee  In  tbe 
course  of  and  during  their  employment,  although  at  the  time  they  are  away 
Vol.  VIII— 64 
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from  the  plant  and  to  some  extent  under  the  direction  ot  another  than  the 
employer  who  paya  their  wages.  Dale  v.  Sanndere  Brothers  (1816),  218  N.  Y.  59, 
112  N.  B.  571,  aflg.  (1916),  171  App.  DIt.  BBS,  157  N.  Y.  Supp.  1062. 

Where  a  proprietor  of  a  sand  pit  hired  a  team  and  taamater  from  a  manufadnrer 
of  brick  to  draw  eand  from  the  pit  and  while  the  teamster  was  loading  the  wa^n 
the  Band  bank  tell,  fatally  Injuring  blm,  he  le  entitled  to  the  protection  of  the 
Workmen's  Compensation  Law  and  either  the  proprietor  of  the  pit.  the  special 
employer,  or  the  brickmaker,  the  general  employer,  may  be  held  liable.  The  fact 
that  the  special  employer  may  be  held  liable  does  not  absolve  the  brickmaker,  the 
general  employer,  from  liability.  Dale  t.  Saunders  Brothers  (191G),  171  App.  DIt. 
628.  157  N.  Y.  Supp.  10G2,  atfd.  (1916),  218  N.  Y.  B9,  112  N.  E.  571. 

Injnrr  canted  by  another  contraotor. — The  husband  of  claimant  was  employed 
by  a  contractor  on  work  necessary  in  the  construction  of  a  building.  While  one 
of  the  employees  of  another  contractor  was  engaged  In  ezcaratlng  for  the  same 
building,  the  bank  of  the  excavation  caved  In  and  he  was  cau^t  about  twenty 
feet  from  where  claimant's  decedent,  who  went  to  the  assistance  ot  the  endangered 
employee,  was  at  work.  While  attempting  to  release  him,  another  eave-ln  occurrad 
and  claimant's  husband  suffered  such  severe  injuries  that  he  subseqtiuitly  died 
therefrom.  It  was  held,  that  the  accident  arouse  out  of  and  In  the  course  of  the 
decedent's  employment  and  that  an  award  for  bis  death  should  be  sustained. 
Waters  v.  Taylor  Co.  (1916).  318  N.  Y.  248,  112  N.  B.  727. 

Ammonia  thrown  In  fainting  employee't  face, — Where  an  employee  engaged  In 
the  mllltuery  business,  a  hazardous  employment,  bad  a  dispute  with  her  boss 
with  regard  to  her  work  and  as  a  result  became  nervous  and  fainted,  and  am- 
monia was  thrown  in  ber  face  by  a  co-employee,  to  revive  her,  causing  Injuries 
for  which  a  claim  Is  made,  she  Is  not  entitled  to  compensation.  The  Injuries  re- 
cellved  by  claimant  were  accldeutal  and  arose  In  the  course  of  her  employment,  but 
they  did  not  arise  out  of  such  employment.  Matter  ot  Saenger  v.  Locke  (1917),  220 
N.  Y.  55G.  lis  N.  E.  367,  revg.  (1916),  175  App.  I»v.  963,  161  N.  Y.  Supp.  1144. 

Prlver  of  delivery  wagon  tailing  while  adjusting  window  box;  oonrae  ot  employ- 
ment— The  decedent  was  driver  ot  a  delivery  wagon  for  a  florist,  and  bis  duty 
was  to  assist  In  the  delivery  of  goods  when  necessary.  He  was  aselstlng  In 
adjusting  a  window  box  In  a  house.  While  working  for  that  purpose  upon  a  ladder 
he  lost  bis  balance  and  tell  to  the  ground,  receiving  Injuries  from  which  he  died. 
Held,  that  the  Injury  did  not  arise  out  ot  or  In  the  course  ot  his  employment 
Glatzl  V.  Stumpp  (1917),  220  N.  Y.  71,  114  N.  E.  1053,  (1916),  17<  App.  DIv.  901, 
159  N.  Y.  Supp  1115. 

Street  accident;  truck  driver  stmck  by  automobile  while  croialng  itreet  to  deliver 
express  package. — Where  a  driver  of  the  motor  truck  of  an  express  company,  while 
crossing  a  street  .on  his  way  from  the  truck  to  deliver  an  express  package,  was 
struck  by  an  automobile  and  received  Injuries  resulting  In  death,  the  Injury  causing 
death  arose  out  of  bis  employment  within  the  meaning  ot  the  Workmen's  Compen- 
sation Law.     Miller  v.  Taylor   (1916),  173  App.  Dlv.  865,  159  N.  Y.  Supp.  999. 

Kotorman  on  way  to  get  watch  tested  stmck  by  oar. — A  motorman  ot  a  street  rail- 
way, who  had  finished  bis  work  for  the  day.  and  was  hurrying  to  catch  a,  street 
car  to  go  to  an  adjoining  town  to  have  bis  watch  tested,  as  required  by  the  rules 
of  the  railway  company,  and  was  struck  by  an  autmoblle,  and  received  injuries  from 
which  he  died,  was  not  Injured  while  performing  a  duty  that  he  was  employed  to 
perform:  nor  while  on  duty  nor  in  his  working  hours  or  on  his  way  to  or  from  his 
duty  within  the  precincts  of  the  company  by  which  he  was  employed.  Therefore, 
his  death  cannot  me  said  to  have  resulted  from  "an  accidental  personal  Injury  .  .  . 
arlelng  out  of  and  In  the  course  ot  his  employment"  under  the  Workmen's  Com- 
[>enaaUon  Law.  DeVoe  v.  New  York  State  Railways  (1916),  218  N.  Y.  318,  IIS 
N.  B.  256,  alfg.  (1916),  169  App.  Dlv.  472,  155  N.  Y.  Supp.  12. 
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IntoxloBtted  dredge  eranemaii  drowning:  while  retaralnf;  to  dredf«  after  hsTluK  Kone 
•.■bore  for  pnrpoie  purely  peitonal. — A  person  employed  as  a  cnmeman  on  a  dredge 
anchored  In  a  rlrer,  and  living  on  the  dredge  In  quarters  turnlBhed  by  his  em- 
ployer, who  went  ashore  In  the  evening,  after  his  hours  of  labor,  for  purposes  en- 
tirely personal  to  bim,  and,  becoming  Intoxicated,  fell  from  a  dock  and  was 
drowned  while  waiting  for  a  rowboat  maintained  by  the  master  to  transport  em- 
ployees to  and  from  the  shore,  was  not  killed  In  the  course  of  bis  employment,  and 
those  dependent  upon  blm  are  not  entitled  to  an  award  under  the  Workmen's  Com- 
pensation Law.  Berg  v.  Great  lAkea  Dredge  A  Dock  Co.  (1916),  173  App.  Dlv.  82, 
168  K.  Y.  Supp.  718. 

Injury  to  workman  who  took  shelter  nnder  ears  daring  rain. — ^Wtaere  a  workman 
employed  to  reconstruct  telegraph  lines  for  a  railroad  company  took  shelter  during 
a  sudden  rain  storm  under  care  standing  on  a  railroad  siding,  and  was  Injured 
when  the  cars  were  moved  by  a  switch  engine,  be  suffered  an  accidental  Injury  aris- 
ing out  of  and  In  the  course  of  his  employment,  within  the  meaning  of  the  statute, 
and  Is  entitled  to  compensation,  especially  where  no  shelter  from  storms  was 
provided  for  employees,  and  the  time  that  the  work  was  Interrupted  from  the  storm 
was  not  deducted  from  his  wages.  Moore  v.  Lehigh  Valley  R.  R.  Co.  (1916),  169 
App.  Dlv.  177,  16<  N.  Y.  Supp.  620,  affd.  (1916),  217  N.  Y.  627,  111  N.  E.  1(»92. 

Injury  to  employee  leaving  work  after  being  dlimiMed  from  duty;  Injury  In 
conne  of  employment — A  workman  who,  haying  been  employed  by  an  underpinning 
company  for  about  eight  months  at  a  certain  sum  per  day  payable  weekly,  was 
excused  from  work  by  the  superintendent  because  be  had  been  drinking  and  when 
be  started  to  leave  tripped  and  fell  receiving  Injuries,  was  Injured  within  the 
course  of  bis  employment,  and  Is  entitled  to  the  benefit  of  the  Workmen's  Com- 
pensation Law.  Klenian  v.  Prlestedt  Underpinning  Co.  (1916),  171  App.  Dlv. 
E39,  157  N.  Y.  Supp.  900. 

Injury  while  cleaning  motor  cycle;  property  of  employee  nied  in  master*!  bnslne**. 
—An  employee  who  was  Injured  while  cleaning  a  motor  cycle  which,  although 
owned  by  him  personally,  he  used  In  his  master's  business  with  his  knowledge 
and  consent,  Is  entitled  to  an  award.  Klngsley  v.  Donovan  (1915),  169  App.  Dlv. 
828,  155  N,  Y.  Supp.  801, 

tlnlntentional  injury  by  co-employee. — Claimant,  employed  as  a  driver  by  a  brew- 
ing company,  brought  hie  horses  Into  the  stable  where  a  fellow-workman  proceeded 
to  wash  them  off  with  a  hose.  Claimant  told  bis  fellow-workman  that  he  was 
using  too  much  water  on  the  horses,  when  such  workman  Intentionally  sprinkled 
some  water  on  claimant,  who  then  left  the  place.  Shortly  afterward  claimant,  re- 
turning to  bis  work,  met  the  other  workman  and  as  he  passed  touched  him  on 
the  shoulder,  saying,  "Qeorge,  don't  do  that  again."  The  latter  slapped  claimant 
on  the  shoulder,  and  as  claimant  turned  around  a  finger  ol  the  other  man  stuck 
in  clalmalnt's  left  eye,  causing  injuries  by  reason  of  which  It  was  necessary  to 
remove  the  eye.  Held,  that  the  evidence  1b  sufficient  to  permit  the  commission  to 
find  that  the  accident  (a)  rose  out  of  and  (b)  In  the  course  of  employment,  and, 
hence  the  award  to  claimant  by  the  compensation  commission  was  properly  affirmed 
by  the  Appellate  Division.    Heltz  v.  Huppert  (1916),  218  N.  Y.  148,  112  N.  E.  750. 

One  employed  at  a  "helper"  on  an  antomoblle  truck  nied  to  deliver  groceries, 
who  was  killed  by  a  fall  when  he  Jumped  off  the  truck  In  order  to  drive  off  boys 
who  were  banging  to  the  rear  of  the  vehicle  and  who  refused  to  get  off,  was 
engaged,  at  the  time.  In  the  operation  of  the  truck,  and  his  death  arose  out  of  and 
In  the  course  of  his  employment,  so  that  those  dejAndent  upon  him  are  entitled  to 
compensation.  Hendricks  v.  Seeman  Bros.  (1916),  170  App.  Dtv.  133,  155  N.  Y. 
Supp.  638. 

Death  resulting  from  poison  by  Ivy- — The  dependent  of  a  section  laborer  em- 
ployed by  a  railroad  company,  who,  while  mowing  grass  on  the  employer's  right  of 
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way,  was  pofBoned  by  Itt  so  severely  that  It  resulted  In  blood  polBonlng  which  led 
to  congBBtioD  of  the  lungs  and  death.  Is  entitled  to  an  award  under  the  Work- 
men's Compensation  L4kw.  Plasa  t.  Central  New  England  Railway  Co.  (1S16),  ISI 
App.  Dlv.  826,  155  N.  Y.  Supp.  854,  revd.  (1917),  221  N.  Y.  472,  117  N.  E.  96!  (OB  the 
ground  that  there  woe  no  finding  as  to  the  nature  of  the  deceased's  emplorment, 
whether  Intrastate  or  interstate.) 

Employee  of  oil  relnery  b«med  hT  IfpiM^g  of  oU-utorated  ihlrt  while  Im  men'* 
dreutnK  room  during  work  hoar*. — Where  It  appears  that  the  deceased,  employed 
In  an  oil  refinery,  went  during  the  hours  of  his  employment  to  a  dressing  room 
furnished  for  the  use  of  workmen  by  his  employer  and  met  his  death  by  fire  com- 
municated to  hie  Bhlrt  which  was  saturated  with  Infiammable  oil,  the  fire  bar- 
ing been  apparently  communicated  by  a  bunsen  burner  which  was  lifted  In  the 
dressing  room  and  occasionally  used  for  heating  oil  or  glue,  an  award  under  the 
Workmen's  Compensation  Law  was  Justified.  An  award  should  Dot  be  refused 
merely  because  the  decedent  may  hare  gone  to  the  dressing  room  to  smoke  (that, 
however,  being  pure  speculation)  where  there  was  no  rule  prohibiting  smoking  In 
dressing  room  during  working  hours.  Chludilnskl  t.  Standard  Oil  Co.  (1916), 
176  App.  DlT.  87,  162  N.  Y.  Supp.  226. 

Dlial)Ulty  of  employee  from  tuberaulotli  resulting  from  Juqlng  Into  river  to 
eioape  Injury  from  breaking  of  timber  of  orane. — Where  an  employee  engaged  In 
operating  a  crane  Jumped  Into  the  river,  a  distance  of  about  ten  feet.  In  order 
to  save  himself  from  being  hurt  by  the  breaking  of  one  of  the  Umbers  of  the 
erane,  and  waded  to  the  shore,  contracting  a  heavy  cold  and  pleurisy,  which  de- 
veloped into  pulmonary  tuberculosis,  by  reason  of  which  he  was  disabled,  a  finding 
of  the  Commlesion  that  the  employee's  condition  !■  the  result  of  the  accidental 
breaking  of  the  timber,  and  that  his  going  into  the  river  resulted  therefrom  Is 
not  unreasonable,  and  an  award  should  be  affirmed.  RIst  v.  Larkln  A  Sangster 
(191S).  171  App.  Dlv.  71.  166  N.  Y.  Bupp.  876. 

Syrup  boiler  Injured  while  assisting  elevator  operator. — Where  a  general  laborer, 
employed  by  a  canning  and  preserving  company  as  a  syrup  boiler,  leaves  his  Imme- 
diate employment  to  give  Incidental  aid  to  a  fellow-employee  in  the  operation  of  a 
freight  elevator,  which  has  not  been  broken  or  damaged,  but  has  merti y  ceased 
to  respond  to  the  cables,  and  which  is  operated  in  common  by  all  of  the  employeaa, 
his  Injuries,  sustained  by  the  falling  of  the  car  to  the  basement,  most  be  held  to 
have  arisen  "out  of  and  In  the  course  of  his  employm^Lt"  within  the  meaning  of 
the  Workmen's  Compensation  Law.  Martuecl  v.  Hills  Bros,  Co.  (1916),  171  App. 
Dlv.  370,  166  N.  Y.  Supp.  833. 

Injury  by  sportive  act  of  fellow-iervant;  Injury  not  arlilsg  out  of  employment. — 
Where  an  employee,  engaged  in  the  manufocture  of  shirts,  etc,  having  repaired 
to  the  toilet,  was  struck  in  the  eye  with  sclsBora  which  were  thrust  throu^  a 
partition  from  an  adjoining  toilet  by  a  fellow^eervant  as  a  practical  Joke,  the 
Injury,  although  accidental,  cannot  be  said  to  have  "arisen  out  or'  the  onployment 
within  the  meaning  of  the  Workmen's  Compensation  Law,  and  the  employee  is  not 
entitled  to  a  reward.  De  FlUppls  v.  Palkenberg  (1916),  170  App.  Dlv.  153,  166  N. 
Y.  Supp.  7S1,  affd.  (1916),  219  N.  Y.  681.  Ill  N.  E3.  1064. 

§  11.  AltematiTe  remedy. — Tbe  liability  of  an  employer  prescribed  hy 
the  last  preceding^  fiection  diall  be  exclusive  and  in  place  of  any  other 
liability  whatsoever,  to  sncb  employee,  his  personal  representatives,  hus- 
band, parents,  dependents  or'next  of  kin,  or  anyone  otherwise  entitled  to  re- 
cover damages,  at  common  law  or  otherwise  on  account  of  such  injury  or 
death,  except  that  if  an  employer  {ail  to  secure  the  ptorment  of  eompen- 
satioiL  for  his  injured  employees  and  their  dependents  as  provided  in  aeo- 
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tion  fifty  of  this  chapter,  an  injared  employee,  or  his  legal  repreaentative 
in  case  death  results  from  the  injury,  may,  at  his  option,  elect  to  claim 
compensation  under  this  chapter,  or  to  maintain  an  action  in  the  courts 
for  damages  on  account  of  such  injury;  and  in  such  an  action  it  shall 
not  be  necessary  to  plead  or  prove  freedom  from  contributory  negli- 
gence nor  may  the  defendant  plead  as  a  defense  that  the  injury  was  caused 
by  the  u^ligence  of  a  fellow  servant  nor  that  ^e  employee  assumed  the 
risk  of  his  employment,  nor  that  the  injury  was  due  to  the  contributory 
negligence  of  the  employee.  {Be-enacted  iy  L.  1914,  eh.  41,  and  amended 
by  L.  1914,  eh.  316,  and  L.  1916,  ck.  622.) 

SzelnilTCiieu  of  ut  wliere  nc  widow  or  next  of  kla  »n  left  who  kk  entitled  to 
lieneftti  theretutderi  rlgliti  of  other  next  of  Un. — The  Workmen's  Compeasatlon  Law 
In  the  claseeB  of  employment  therein  enumerated,  when  an  employer  complies 
with  its  requirements  provides  a  right  ol  compensation  for  death  and  a  remedy 
therefor  which  Is  exclaaire  of  any  other  or  all  other  rights  or  remedies,  even 
though  It  happota  in  a  particular  case  that  the  decedent  has  left  no  widow  or  next 
of  kin  who  are  entitled  to  benefits  under  the  act,  but  has  left  next  ot  kin  not 
entitled  to  such  benefits.  It  takes  from  the  workman  or  his  repreeentatlTes  the 
old  right  of  action  where  the  accident  was  due  to  the  fault  of  the  employer  and 
Imposes  liability  where  the  employer  is  free  from  n^llgenee.  Shanahan  v.  Monarch 
Engineering  Co.  (1916),  219  N.  Y.  469,  114  N.  B.  795,  revg.  (1916),  172  App.  DIv. 
221,  169  N.  Y.  Bupp.  257. 

Drivet  of  brewery  wagon  InJarcd  at  saloon  owned  by  his  employer;  remedy  under 
oompematlon  and  not  at  law. — Where  the  driver  of  a  motor  truck  employed  by  a 
brewery  company  to  deliver  beer  was  injured  by  a  detective  sidewalk  elevator  upon 
saloon  premises  which,  although  some  distance  from  the  defendant's,  was  owned 
by  the  defendant,  the  injury  was  not  caused  by  the  negligence  of  a  third  party  but 
through  that  of  plalntllTs  employer,  and  hence,  It  having  complied  with  the  Work- 
men's Compensation  Law,  the  employee  cannot  maintain  a  common-law  action  bat 
la  restricted  to  a  proceeding  under  the  statute.  Winter  t.  Doelger  Brewing  Co. 
(1918).  175  App.  DIv.  796,  162  N.  Y.  Supp.  469,  rerg.  (1916),  95  Ulsc.  160,  159  N. 
Y.  Snpp.  113. 

'  Failure  of  employer  to  take  out  insurance;  eleotion  of  dependent  to  elalm  under 
itatnte;  appointment  m  admlnlstiatriz  not  seoeHary. — Although  an  employer  has 
tailed  to  take  out  insurance  for  his  employees  as  required  by  the  Workmen'a 
Compensation  Law,  the  widow  of  an  employee  who  was  killed  in  his  employment, 
may,  pursuant  to  this  section  elect  to  claim  compensation  under  the  statute  rather 
than  to  maintain  an  action  for  damages,  and  she  need  not  first  qualify  as 
executrix  or  administratrix  of  the  decedent  In  the  Surrogate's  Court.  Dearborn  v. 
Pengeot  Auto  Import  Co.  (1915),  170  App.  DIv.  93,  166  N,  Y.  Supp.  769. 

§  12.  Competuatlon  not  allowed  for  flnt  two  weeks. — No  compensation 
shall  be  allowed  for  the  first  foarteen  days  of  disability,  except  the  bene- 
fits provided  for  in  section  thirteen  of  this  chapter,  provided,  however,  that 
in  case  the  injury  results  in  disability  of  more  than  forty-nine  days  the 
compensation  shall  be  allowed  from  the  date  of  the  disability.  {Re-enacted 
by  L,  1914,  ch.  41  and  amended  by  L.  1917,  ch.  705,  in  effect  July  1,  1917.) 

§  13.  Treatment  and  care  of  injared  employee!.— The  employer  shall 
promptly  provide  for  an  injured  employee  such  medical,  surgical  or  other   , 
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attendance  or  treatment,  nurse  and  hospital  service,  medicines,  crutches 
and  apparatus  as  may  be  required  or  be  requested  by  the  employees,  during 
sixty  days  after  the  injury.  If  the  employer  fail  to  provide  the  same,  the 
injured  employee  may  do  so  at  the  expense  of  the  employer.  The  em- 
ployee shall  not  be  entitled  to  recover  auy  amount  expended  by  him  for 
such  treatment  or  services  unless  he  shall  have  requested  the  employer  to 
furnish  the  same  and  the  employer  shall  have  refused  or  neglected  to  do  so. 
All  fees  and  other  charges  for  such  treatment  and  services  shall  be  sub- 
ject to  repilation  by  the  commission  as  provided  in  section  twenty-four  of 
this  chapter,  and  shall  be  limited  to  such  charges  as  prevail  in  the  same 
community  for  similar  treatment  of  injured  persons  of  a  like  standard  of 
living. 

EHmiililnr  medlMl  ease;  effeot  of  employee  mftkl&ir  o*^  oHoloe  of  hoqittftl  or 
phrtlolut.— In  an  action  hj  an  Aiuploree  to  recover  for  th«  aerrlcee  of  a  phyeldan 
selected  by  him  and  also  tor  a  bill  at  a  hospital  to  wblch  he  was  removed  at 
hlB  own  request,  It  appeared  that  the  plaintiff,  a  laborer  employed  by  the  de- 
fendant, was  BO  Injured  as  to  necessitate  his  removal  to  a  certain  hospital;  that  the 
defendant  paid  hia  expenses  there  and  desired  to  have  htm  removed  as  soon  aa 
his  condition  wonld  permit  to  another  hospital  where  tt  maintained  accommoda' 
tiona  for  ita  employees;  and  that,  notwithstanding  this,  the  plaintiff  was  re- 
moved to  hlB  home  and  tbence  to  another  hospital  selected  by  hlmstif.  BelA,  on  all 
the  evidence,  that  the  defendant  did  not  neglect  to  tumleh  proper  medical  care 
on  demand,  and  that,  therefore,  the  complaint  should  be  dismissed.  Junk  v.  Terry 
*  Tench  Co.,  Inc.  (1817).  176  App.  IMv.  8&6,  163  N.  Y.  Supp.  83«. 

Section  13  of  the  Workmen's  Compensation  Law,  which  requires  employers  to 
furnish  Injured  employees  with  medical  and  surreal  attendance,  etc..  doea  not 
entitle  the  employee  to  select  his  own  physician.  The  power  of  selection  Is  In 
the  employer,  except  where  he  refuses  or  neglects  to  provide  such  aid,  In  which 
case  the  statute  authorizes  the  employee  to  employ  medical  aid  at  the  expense 
of  the  employer.  It  seems,  however,  that  the  employer  cannot  make  an  unreason- 
able selecUon.  Kelgher  v.  General  Electric  Co.  (1916).  173  App.  Dlv.  207,  IGS  N.  Y. 
Supp.  939. 

ArtUoIal  arm  as  appa'atiLi. — An  artificial  arm  Is  not  an  "apparatus"  within  the 
meaning  of  section  13  of  the  Workmen's  Compensation  Law,  and  an  employee  who 
has  loflt  an  arm  In  on  accident,  and  has  received  full  compensation  therefor,  Is  not 
entitled,  in  addition  thereto,  to  an  artificial  arm  which  he  demanded  during  the 
first  sixty  days  after  the  Injury.  Kunaseh  v.  New  York  Consolidated  Card  Co. 
(1916),  17fl  App.  Dlv.  135,  162  N.  Y.  Supp.  361. 

§  14.  Weekly  wagfes  baais  of  compeiuatioii. — Except  as  otherwise  pro- 
vided in  this  chapter,  the  average  weekly  wages  of  the  injured  employee 
at  the  time  of  the  injury  shall  be  taken  as  the  basis  upon  which  to  com- 
pute compensation  or  death  benefitB,  and  shall  be  determined  as  follows : 

1.  If  the  injured  employee  shall  have  worked  in  the  employment  iu 
which  he  was  working  at  the  time  of  the  accident,  whether  for  the  same 
employer  or  not,  during  substantially  the  whole  of  the  year  immediately 
preceding  his  injury,  his  average  annual  earnings  shall  consist  of  three 
hundred  times  the  average  daily  wage  or  salary  which  he  shall  have  earned 
in  such  employment  during  the  days  when  so  employed ; 

2.  If  the  injured  employee  shall  not  have  worked  in  such  employmeot 
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during  substantially  the  whole  of  such  year,  his  average  annual  earnings 
shall  consist  of  three  htmdred  times  the  average  daily  wage  or  salary 
which  an  employee  of  the  same  class  working  substantially  the  whole  of 
such  immediately  preceding  year  in  the  same  or  in  a  similar  employment 
in  the  same  or  a  neighboring  place  shall  have  earned  in  such  employment 
during  the  days  when  so  employed; 

3.  If  either  of  the  foregoing  methods  of  arriving  at  the  annual  average 
earnings  of  an  injured  employee  cannot  reasonably  and  fairly  be  applied, 
such  annual  earnings  shall  be  such  sum  as,  having  regard  to  the  previous 
earnings  of  the  injured  employee  and  of  other  employees  of  the  same  or  most 
similar  class,  working  in  the  same  or  most  similar  employment  in  the  same 
or  neighboring  locality,  shall  reasonably  represent  the  annual  earning 
capacity  of  the  injured  employee  in  the  employment  in  which  he  was 
working  at  the  time  of  the  accident ; 

i.  The  average  weekly  wages  of  an  employee  shall  be  one-fifty-second 
part  of  his  average  annual  earnings ; 

5,  If  it  be  established  that  the  injured  employee  was  a  minor  when  in- 
jured, and  that  under  normal  conditions  his  wages  would  be  expected  to 
increase,  the  fact  may  be  considered  in  arriving  at  his  average  weekly 
wages. 

Beporti  of  employer  and  employee  aa  to  wagei  si  bail*  of  award  where  aatual 
earning  are  diiooreralile. — Where  It  appears  after  an  Investigation  tbat  the  actual 
earnings  of  a  claimant  engaged  as  a  piece  worker,  covering  a  period  a  year  before 
his  accident,  were  five  hundred  and  eighty  dollars,  and  that  only  In  one  week  in  that 
year  did  his  earnings  amount  to  six  dollars  a  day,  an  award  by  the  Commission 
based  upon  a  dally  compensation  of  six  dollars  should  be  reversed,  although  both 
the  employer  and  the  employee  In  their  rejwrts  to  th»  Commission  stated  that  the 
wages  of  the  employee  were  six  dollars  per  day,  and  an  agreement  between  the 
employer  and  the  employee,  made  under  section  20  of  the  Workmen's  Compensa- 
tion Law,  for  the  payment  of  compensation,  in  which  It  was  stated  that  the  daily 
wages  were  six  dollars,  should  not,  under  the  circumstances,  be  approved  by  the 
Commission.  Cohen  v.  Rothsteln  ft  Pltotsky  (1916),  176  App.  Dlv.  35,  162  N.  Y. 
Supp.  424. 

Reports  by  an  employer  and  employee  as  to  the  wages  of  the  latter  are  entltled- 
to  consideration  by  the  State  Industrial  Commission,  as  a  basis  for  compensation, 
but  are  not  conclusive,  and  when  It  appears  that  they  are  founded  on  an  Inadvert- 
ence or  are  inaccurate,  they  should  be  disregarded.  Cohen  v.  Rothsteln  ft  Pitofsky 
{1816).  176  App.  Dlv.  35,  162  N.  Y.  Supp.  424. 

Basil  of  award  for  death  of  minor;  probable  Inereaie  la  wagei  may  be  ooniidered. — 
Section  14  ot  the  Workmen's  Compensation  Law  provides  In  effect  that  the  average 
weekly  wages  of  the  injured  employee  at  the  time  of  the  injury  shall  be  talten 
at  the  basis  upon  which  to  compute  compensation  or  death  bene/ltf,  and  If  the 
Injured  employee  was  a  minor  when  injured,  and  under  normal  conditions  his 
wages  would  be  expected  to  increase,  that  fact  may  he  considered  in  arriving  at 
hla  average  weekly  wages.  This  is  true,  notwithstanding  the  provision  of  section 
16  that  "all  questions  of  dependency  shall  be  determined  as  of  the  time  of  the 
accident."  Herace,  the  Commission  In  making  an  award  for  the  death  of  a  boy 
sixteen  years  old,  who  was  earning  Ave  dollars  and  fifty  cents  a  week,  may 
base  its  award  on  the  fact  that,  as  the  boy  progressed  in  this  trade,  his  wages 
at  the  end  of  two  years  would  under  normal  conditions  have  Increased  to  twelve 
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dollon  per  week,  and  npou  airivliiK  at  tal<  majority  ba  would  bave  earned  from 
twelve  dollars  to  eighteen  doUam  per  week.  Kllbers  t.  Vitch  (1S16),  171  App. 
DlT.  S9,  156  N.  Y.  Snpp.  971. 

Kethod  of  oompvtlns  tbe  warei  of  a  deceased  person  approved.  Rbymer  t. 
Hueber  Building  Co.  (1916),  171  App.  Dlv.  G6,  156  N.  Y.  Supp.  903. 

§  15.  Schedule  in  cue  of  diaability. — The  following  schedule  of  com- 
pensation is  hereby  established : 

1.  Total  permanent  disability.  In  case  of  total  disability  adjud^d 
to  be  permanent  sizt^-six  and  two  thirds  per  centom  of  the  average 
weekly  wagee  shall  be  paid  to  the  employee  during  the  continiiance  of  such 
total  disability.  Loss  of  both  hands,  or  both  arms,  or  both  feet,  or  both 
lefna,  or  bot^  eyes,  or  of  any  two  thereof  shall,  in  the  absence  of  condvisive 
proof  to  the  contrary,  constltate  permanent  total  disability.  In  all  other 
cases  permanent  total  disability  shall  be  determined  in  accordance  with 
the  facts. 

2.  Temporary  total  disability.  In  ease  of  temporary  total  disability, 
sixty-eiz  and  two-thirds  per  centum  of  the  average  weekly  wages  shall  be 
paid  to  the  employee  during  the  continuance  thereof,  but  not  in  excess  of 
three  thousand  five  hundred  dollars,  except  as  otherwise  provided  in  this 
chapter. 

3.  Permanent  partial  disability.  In  case  of  disability  partial  in  char- 
acter but  permanent  in  quality  the  compensation  shall  be  sixty-six  and 
two-thirds  per  e^itnm  of  the  average  weekly  wages  and  shall  be  paid  to 
the  employee  for  the  period  named  in  the  schedule,  as  follows : 

Thumb.    For  the  loss  of  a  thumb,  sixty  weeks. 

First  finger.  For  the  loss  of  a  first  finger,  commonly  called  index 
finger,  forty-six  weeks. 

Second  finger.     For  the  loss  of  a  second  finger,  thirty  weeks. 

Third  finger.     For  the  loss  of  a  third  finger,  twenty-five  weeks. 

Fourth  finger.  For  the  loss  of  a  fourth  finger,  commonly  called  the 
little  finger  fifteen  weeks. 

-  Phalange  of  thumb  or  finger.  The  loss  of  the  first  phalange  of  the 
thumb  or  finger  shall  be  considered  to  be  equal  to  the  loss  of  one-half  of 
such  thumb  or  finger,  and  compensation  shall  be  one-half  of  the  amount 
above  specified.  The  loss  of  more  than  one  phalange  shall  be  considered  as 
the  loss  of  the  entire  thumb  or  finger.  Where  the  injury  results  in  the  loss 
of  more  than  one  finger,  compensation  therefor  may  be  awarded  for  the 
proportionate  loss  of  the  use  of  the  hand  thereby  occasioned;  provided, 
however,  that  in  no  case  shall  the  compensatJon  awarded  for  more  than 
one  finger  exceed  the  amount  provided  in  this  schedule  for  the  loss  of  a 
hand. 

Great  toe.     For  the  loss  of  a  great  toe,  thirty-eight  weeks. 

Other  toes.  For  the  loss  of  one  of  the  toes  other  than  the  great 
toe,  sixteen  weeks. 

Phalange  of  toe.     The  loss  of  the  first  phalange  of  any  toe  shall  be  con- 
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^dered  to  be  equal  to  the  loss  of  one-half  of  Baid  toe,  and  the  compensation 
shall  be  one-half  of  the  amount  specified.  The  loss  of  more  than  one 
phalange  shall  be  considered  as  l^e  loss  of  the  entire  toe.  Where  the  in- 
jury results  in  the  loss  of  more  than  one  toe  compensation  therefor  may  be 
awarded  for  the  proportionate  loss  of  the  use  of  the  foot  thereby  occasioned, 
provided,  however,  that  in  no  case  shall  the  compensation  awarded  for 
more  than  one  toe  exceed  the  amount  provided  in  this  schedule  for  the  loss 
of  the  foot 

Hand.     The  loss  of  a  hand,  two  hundred  and  forty-four  weeks. 

Arm.    For  the  loss  of  an  arm,  three  hundred  and  twelve  weeks. 

Foot.     For  the  loss  of  a  foot,  two  hundred  and  five  weeks. 

Leg.    For  the  loss  of  a  leg,  two  hundred  and  eighty-eight  weeks. 

Eye.     For  the  loss  of  an  eye,  one  hundred  and  twenty-eight  weeks. 

Lose  of  use.  Permanent  loss  of  the  use  of  a  hand,  arm,  foot,  leg,  eye, 
thumb,  finger,  toe  or  phalange,  shall  be  considered  as  the  equivalent  of 
the  loss  of  such  hand,  arm,  foot,  leg,  eye,  thumb,  finger,  toe  or  phalange. 

Partial  loss  and  partial  loss  of  use.  For  the  partial  loss  or  the  partial 
loss  of  the  use  of  a  hand,  arm,  foot,  leg  or  eye,  compensation  therefor  may 
be  awarded  for  the  proportionate  loss  or  proportionate  loss  of  the  use  of 
such  hand,  arm,  foot,  leg  or  eye. 

Amputations.  Amputation  between  the  elbow  and  the  wrist  shall  be 
considered  as  the  equivalent  of  the  loss  of  a  hand.  Amputation  between 
the  knee  and  the  ankle  shall  be  considered  as  the  equivalent  of  the  loss  of 
a  foot.  Amputation  at  or  above  the  elbow  shall  be  considered  as  the  loss 
of  an  arm.  Amputation  at  or  above  Uie  knee  shall  be  considered  as  the 
loss  of  the  leg. 

The  compensation  for  the  foregoing  specific  injuries  shall  be  in  lieu  of  all 
other  compensation,  except  the  benefits  provided  in  section  thirteen  of  this 
chapter. 

In  case  of  an  injury  resulting  in  serious  facial  or  head  disfigurement  the 
commission  may  in  its  discretion,  make  such  award  or  compensation  as  it 
may  deem  proper  and  equitable,  in  view  of  the  nature  of  the  disfigurement, 
but  not  to  exceed  three  thousand  five  hundred  dollars. 

Other  cases.  In  all  other  eases  in  this  class  of  disability,  the  compensa- 
tion shall  be  sixty-six  and  two-thirds  per  centum  of  the  difference  between 
his  average  weekly  wages  and  his  wage-earning  capacity  thereafter  in  the 
same  employment  or  otherwise,  payable  during  the  continuance  of  such 
partial  disability,  but  subject  to  reconsideration  of  the  degree  of  such  im- 
pairment by  the  commission  on  its  own  motion  or  upon  application  of  any 
party  in  interest. 

4.  Temporary  partial  disability.  In  case  of  temporary  partial  dis- 
ability, except  the  particular  eases  mentioned  in  subdivision  three  of  this 
section,  an  injured  employee  shall  receive  sixty-six  and  two-thirds  per 
centum  of  the  difference  between  his  average  weekly  wages  and  his  wage- 
earning  capacity  thereafter  in  the  same  employment  or  otherwise  during 
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the  continuance  ot  such  partial  disability,  but  not  to  exceed  when  com- 
bined with  his  decreased  earning  the  amount  of  wages  he  was  receiving 
prior  to  the  injury,  and  not  to  exceed  in  total  the  sum  of  three  thousand 
five  hundred  dollars,  except  as  otherwise  provided  in  this  chapter. 

5.  Limitation.  The  compensation  payment  under  subdivisions  one, 
two  and  four  and  under  subdivision  three  except  in  case  of  the  loss  of  a 
hand,  arm,  foot,  leg  or  eye,  shall  not  exceed  fifteen  dollars  per  week  nor  be 
less  than  five  dollars  per  week;  the  compensation  payment  under  sub- 
division three  in  case  of  the  loss  of  a  hand,  arm,  foot,  1^  or  eye,  shall  not 
exceed  twenty  dollars  per  week  nor  be  less  than  five  dollars  a  week;  pro- 
vided, however,  that  if  the  employee's  wages  at  the  time  of  injury  are  less 
than  five  dollars  per  week  he  shall  receive  his  full  weekly  wages. 

6.  Previous  disability.  The  fact  that  an  employee  has  suffered  previous 
disability  or  received  compensation  therefor  shall  not  preclude  him  from 
compensation  for  a  later  injury  nor  preclude  compensation  for  death  re- 
sulting therefrom;  but  in  determining  compensation  for  the  Iat«r  injury 
or  death  his  average  weekly  wages  shall  be  such  sum  as  will  reasonably 
represent  his  earning  capacity  at  the  time  of  the  later  injury,  provided, 
however,  that  an  employee  who  is  suffering  from  a  previous  disability  shall 
not  receive  compensation  for  a  later  injury  in  excess  of  the  compensation 
allowed  for  such  injury  when  considered  by  itself  and  not  in  conjunction 
with  the  previous  disability. 

7.  Permanenf  total  disability  after  permanent  partial  disability.  If 
an  employee  who  has  previously  incurred  permanent  partial  disability 
through  the  loss  of  one  hand,  one  arm,  one  foot,  one  leg,  or  one  eye,  incurs 
permanent  total  disability  through  the  loss  of  another  member  or  ot^an, 
he  shall  be  paid,  in  addition  to  the  compensation  for  permanent  partial 
disability  provided  in  this  section  and  after  the  cessation  of  the  payments 
for  the  prescribed  period  of  weeks  special  additional  compensation  for  the 
remainder  of  his  life  to  the  amount  of  sixty-six  and  two-thirds  per  centum 
of  the  average  weekly  wage  earned  by  him  at  the  time  the  total  permanent 
disability  was  incurred.  Such  additional  compensation  shall  be  paid  out 
of  a  special  fund  created  for  such  purpose  in  the  following  manner:  The 
insurance  carrier  shall  pay  to  the  state  treasurer  for  every  ease  of  injury 
causing  death  in  which  there  are  no  persons  entitled  to  compensation  the 
sum  of  one  hundred  dollars.  The  state  treasurer  shall  be  the  custodian 
of  this  special  fund,  and  the  commission  shall  direct  the  distribution 
thereof.  {Re-enacted  by  L.  1914,  ch.  41  and  amended  by  L.  1915,  ck.  615, 
L.  1916,  ck.  622  and  L.  1917,  ck.  705,  in  effect  July  1,  1917.) 

ExclnilTeneu  of  ipeolflo  iclicdule  of  dlaabtlltlei. — The  particular  Injuries  men- 
tioned In  this  section  for  which  compeneatlon  may  be  made  are  merely  exam- 
ples to  aid  In  administering  the  statute.  Tbe  enumeration  does  not  profesB  to  be 
excluBlve.  Wagner  v.  American  Bridge  Co.  (1916),  172  App.  Dlv.  876,  158  N.  Y. 
Supp.  1043. 

Term  "dliablllty"  delned. — "The  word  'dlBablllty'  In  the  law  aa  we  read  It, 
therefore,  means  'Impairment  of  earning  capacity'  and  not  'loss  of  a  member.' " 
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Matter  of  Harhoffer  t.  MarhoDw  (1B17),  S20  N.  Y.  543, 116  N.  B.  3TS,  rerg.  (1916), 
ITS  App.  DiT.  52,  161  N.  Y.  Sapp.  627. 

CompeatktiOK  for  dliablllty  and  not  Indemnity  ii  theory  of  Workmen'*  Com- 
peniatlon  Lew. — ^The  tbeory  of  the  Workmen'e  CompenEatton  Law  of  tbia  state 
Ifl  Dot  iDdenmlty  for  lose  ot  a  member  or  physical  Impairment,  ae  sucb,  but  com- 
pensation for  dlBablllty  to  work  made  on  the  baale  of  average  weekly  wageB.  Mat- 
ter of  Marhofter  v.  Marholfer  (1917),  220  N.  Y.  543,  116  N.  E.  379,  reTg.  (1916), 
176  App.  DlT.  62,  ISl  N.  Y.  Supp.   627. 

Payment  of  oompeniatlon  to  be  pertodlaal  and  at  brief  Interrali. — The  primary  pur- 
pose and  the  general  scheme  and  plan  of  the  etstute  Is  that  payments  shall  be 
periodical  and  at  brief  intervale.  This  appears  not  only  from  section  15  and  16, 
but  aleo  from  other  sections,  including  section  25.  Adams  t.  New  York,  Ontario  ft 
Western  Ry.  Co.  (1916),  175  App.  DIt.  71*,  161  N.  Y.  Supp.  919,  aftd.  (1917).  220 
N.  Y.  580.  in  N.  B.  1046. 

A  olaimant  Injured  br  having  hi«  right  band  seveied  at  the  wrist,  who  ha> 
prertontly  loit  hit  left  hand.  Is  entitled  to  compensation  for  "permanent  total 
disability"  under  eubdivislon  1  of  this  section.  Schwab  v.  EJmporium  Forestry 
Co.  (1915).  167  App.  DiT.  614,  153  N.  Y.  Supp.  234,  affd.  (1915),  216  N.  Y.  712, 
111  N.  E.  1099. 

An  injury  neoesiltattng  the  ampatatlon  of  the  fleshy  part  of  the  external  eai 
is  not  included  >n  the  schedule  ot  injuries  for  which  compensation  may  be  had 
under  the  Workmen's  Compensation  Act.  Hence,  where  sucb  injury  was  caused  by 
the  bite  of  a  horse  alleged  to  have  been  vicious  to  the  knowledge  of  tbe  owner, 
tbe  plalntltTs  employer,  the  right  to  recover  therefor  in  a  common-law  action  etiU 
remains.  Shlnnlck  v.  Clover  Farms  Co.  (1915),  169  App.  Div.  236,  164  N.  Y. 
Supp.  423. 

Injnry  to  motorman  by  electric  cnrrent;  dliabllity  by  loit  of  foot  and  bnrni; 
oompotatlon  of  award. — Appeal  from  awards  made  by  the  Workmen's  Compensation 
Commission  to  amotorman  of  a  trolley  express  car  who  was  Injured  by  the  electric 
current  so  as  to  necessitate  the  amputation  ot  one  foot,  and  was  also  burned  upon 
other  parts  of  his  body.  For  a  montb  and  a  few  days  preceding  the  accident,  the 
claimant  had  worked  for  tale  employer  as  motorman  of  an  express  car  at  the  rate  of 
thirty-five  cents  an  hour,  and  before  that  time  had  worked  as  motorman  on  pas- 
senger cars  at  the  rate  of  thirty  cents  per  bour.  There  was  evidence  that  it 
was  the  custom  of  the  employer  to  pay  employees  who  had  been  In  service  as 
long  as  the  claimant  at  the  rate  of  thlrty-flve  cents  per  hour  when  working  on 
freight  runs.  On  all  the  evidence,  held,  that  the  Commissioners  in  computing 
the  award  made  to  the  claimant  tor  the  total  dlBablltty  caused  by  the  lose  of  hie  foot 
were  Justified  in  taking  bis  earnings  at  the  rate  ot  thirty-five  centa  per  hour  rather 
than  at  the  rate  of  thirty  cents  per  hour,  which  he  had  previously  earned.  Tbe 
Commissioners,  however,  having  made  tbe  full  statutory  award  for  total  disability, 
bad  no  power  to  make  another  Initial  award  for  the  temporary  disabilities  caused 
by  the  other  Injuriee  received  by  tbe  claimant.  Fredenburg  v.  Empire  United 
Railways  (1915),  168  App.  Dlv.  618,  154  N.  Y.  Supp.  351. 

LoM  of  me  of  hand;  neoeiilty  that  member  he  aieleic  for  any  purpose  and  not  onl; 
In  claimant'!  vooation. — Under  conditions  making  the  Workmen's  Compensation 
Law  applicable  to  the  Injuries,  claimant  lost  the  first,  second  and  third  fingers 
and  the  first  phalange  of  the  fourth  finger  of  his  right  band.  There  was  evidence 
which  tended  to  prove  that  neither  the  hand  nor  the  use  of  It  was  lost  and 
there  was  no  contradiction  thereof  unless  It  he  the  testimony  of  two  physicians 
to  tbe  effect  that  the  band  was  useless  in  claimant's  vocatfon.  ifeld,  that  the 
evidence  is  not  contradictory;  that  If  the  injuries  barred  the  claimant  from  the 
occupation  or  vocation  In  which  he  was  engaged  when  Injured  that  fact  does 
not,  in  and  of  Itself,  tend  to  prove  that  the  hand  or  the  use  of  it  was  lost;  and 
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that  It  Ifl  not  wltbla  tbe  letter  or  the  spirit  of  the  law  or  the  legislative  Intention 
that  an  injury  incapacitating  an  employee  for  the  particular  employmMit  ahoiild 
establish  that  he  was  incapacitated  for  any  employment  permitting  or  inrolTing  the 
use  of  the  Umb  or  member  as  injured.  Orammicl  t.  Zinn  (IBIG),  21B  N.  Y.  322, 
111  N.  E.  397. 

Award  for  Ion  of  hand  when  three  flnfren  have  been  loit  and  the  fonrth  rendered 
nseleM. — Where  it  is  establiebed  that  a  claimant  has  lost  his  flrst  three  flBgers, 
and  that  the  fourth  finger  is  stiff  and  practically  useless,  the  Workmen's  Compmuar 
tion  Commission  may  make  an  award  for  tbe  loss  of  the  hand,  although  It  had 
prerlously  made  an  allowance  merely  for  the  loss  of  the  first  three  fingers  and 
the  mutilation  of  the  fourth  finger.  /(  »eem.»,  that  where  the  loss  or  injary  to  fin- 
gers and  thumb  resnlt  in  the  permanent  loss  of  the  use  of  the  hand  in  the  practical 
everyday  work  of  the  individual,  tbe  Commission  is  authorised  to  recognise  this 
fact  and  to  treat  the  hand  as  lost  in  fixing  the  compensation.  The  auesUon  pre- 
sented to  the  Commission  is  not  whether  the  Iiand  is  permanently  useless  for  a  par- 
ticular work,  but  whether  it  is  useless  for  any  kind  of  work  to  which  the  claimant 
may  be  adapted.    Roclcwell  t.  Lewis  (1916),  16S  App.  Div.  S74,  1E4  N.  Y.  Supp.  893. 

Lou  of  (light  shaving  from  bone  of  dnt  phalange  of  Anger  ai  Ion  of  phalange. — 
Where  an  employee  whose  finger  was  caught  in  the  machine  which  she  opermted, 
lost  only  a  slight  shaving  from  the  bone  of  the  first  phalange,  so  that  there  was  no 
surgical  amputation  or  real  impairment  thereof,  and  she  was  enabled  to  return 
to  her  regular  work  within  two  weeks,  she  is  not  entitled  to  the  statutory  com- 
pensation tor  the  loss  of  tbe  entire  phalange.  /(  «eem*,  that  an  award  should 
be  made  under  subdivision  3  or  4  of  section  15  of  the  Workmen's  Compensation 
Law.    Mockler  v.  Hawkes  (1916),  173  App.  Div.  333.  15S  N.  Y.  Supp.  7E9. 

Low  of  portion  of  finger  with  permanent  Injniy  to  remainder;  extent  of  award. — 
Where  an  injury  to  the  finger  of  an  employee  necessitates  the  amputation  thereof 
at  the  first  phalange  and  the  whole  of  the  finger  has  become  practically  nsleas, 
the  employee  is,  at  tbe  most,  only  entitled  to  tbe  statutory  allowance  authorized  for 
the  total  loss  of  such  finger.  She  is  not  entitled  to  a  continuing  allowance  under 
the  subdivision  of  section  16  which  provides  that  "in  all  other  (sasea"  the  com- 
pensation shall  be  sixty-six  and  two-thirds  per  centum  of  the  dltference  between 
the  average  weekly  wage  and  tbe  subsequent  wage-earning  capacity  in  the  same 
employment  during  tbe  continuance  of  a  partial  disability.  This,  because,  if  under 
the  circumstances  a  continuing  allowance  could  be  made  under  said  section,  the 
employee  might  receive  greater  compensation  for  the  loss  of  a  portion  of  a  finger 
than  for  the  lose  of  the  entire  finger.  Peinman  t.  Albert  Mfg.  Co.  (1915),  170 
App.  DlT.  147,  1B6  N.  Y.  Supp.  309. 

Tbe  proTlalons  of  the  statute  providing  compensation  for  the  loss  of  a  certain 
portion  of  the  finger  become  operative  and  applicable  when  It  sjipears  that  substan- 
tially all  of  the  portion  of  tbe  finger  so  designated  has  been  lost,  and  the  statute 
should  not  be  interpreted  narrowly  for  the  purpose  of  defeating  a  recovery.  Matter 
of  Petrie  (1916).  215  N.  Y.  336,  109  N.  B.  549,  affg.  (1916),  165  App.  Div.  561,  161 
N.  Y.  Supp.  307. 

Loss  of  one-half  a  5nger,  what  conitltntes;  damages  for  injury  to  finger  renltlng 
in  amputation  of  about  one-third  of  the  bone  of  the  distal  phalange. — Under  the 
Workmen's  Compensation  Law,  providing  that  In  the  case  of  the  loss  of  the  third 
finger  tbe  Injured  party  shall  be  entitled  to  slxty-slx  and  two-thirds  per  centum 
of  the  average  weekly  wages  for  a  period  of  twenty-five  weeks,  and  that  "the  loss 
of  the  first  phalange  of  the  thumb  or  finger  shall  be  considered  to  be  equal  to  the 
loss  of  one-balf  of  such  thumb  or  finger,  and  compensation  shall  be  one-half  of  the 
amount  above  specified,"  and  that  "the  loss  of  more  than  one  phalange  shall  be 
considered  as  the  loss  of  the  entire  thumb  or  finger,"  a  workman  whose  third 
finger  was  Injured  so  that  in  the  amputation  thereof  about  one-third  of  the  bone 
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of  the  dlatal  phalange  was  cut  off,  1b  entitled  to  the  allowance  ol  one-half  the  amount 
prOTlded  by  the  statute  for  the  loss  of  a  ftugar.  An  Injury  InrolTlng  the  removal 
of  a  portion  of  the  bone  and  Interterlng  with  the  ueefulneasof  a  finger  In  a  material 
wa;.  Is  In  law  a  loss  of  the  first  phalange  and,  therefore,  a  loss  of  half  a  finger, 
within  the  meaning  of  the  statute;  but  the  mere  pinching  of  a  finger,  which  does  not 
result  In  a  permanent  Injury,  will  not  be  so  construed.  Matter  of  Petrle  (1916),  166 
App.  Dlv.  G61,  161  N.  Y.  Supp.  307,  aftd.  (1916),  216  N.  ¥.  335,  109  N.  E.  649. 

Lois  of  first  and  part  of  leoond  phalange  of  Index  finger  ai  warranting  award  for 
total  loss  of  finger. — An  award  may  be  made  for  the  total  loaa  of  the  Index  finger, 
where  the  amputation  made  necessarr  by  the  Injury  has  resulted  In  the  taking  of 
a  portion  of  the  sscond  phalange  of  the  finger.  Portlno  t.  Merchants'  Despatch 
Transportation  Co.  (191E),  171  App.  Dlv.  966,  166  N.  Y.  Supp.  262. 

Twenty  per  oent.  of  normal  vlilon  remaining;  award  for  lata  of  eye  not  Justifled. — 
An  award  under  the  Workmen's  Compensation  Liaw  for  the  "lose  of  use  of  the 
right  eye"  Is  not  Justified  In  a  case  where  the  eye,  although  Injured,  still  retained 
twenty  per  cent,  of  Its  normal  tIsIou,  and  the  claimant  can  still  make  use  ot  the 
sight  remaining  In  pursuing  some  calling  similar  to  that  which  he  was  engaged  In 
while  Injured.  Boscarino  t.  Carlagno  «  Diragonette  (1917),  220  N.  T.  323,  115  N.  B. 
710,  rerg.  (1916),  176  App.  DW.  286,  161  N.  Y.  Supp.  562. 

Concnrrent  injuries;  Tslldlty  of  award  tor  temporary  dlaahility  where  permanent 
partial  disahllity  award  is  made  to  run  from  ending  thereof. — Where  claimant's 
aecond  finger  waa  cut  off  and  the  thumb  and  Index  finger  were  severely  lacerated, 
the  Injuries  to  the  thumb  and  finger  might  constitute  temporary  total  disability  for 
which  he  would  be  entitled  to  compensatl<»i  at  the  rate  ot  atxty-sli  and  two-thirds 
per  cent  of  bis  average  weekly  wages  to  be  paid  during  the  continuance  thereof, 
not  to  exceed  a  certain  amount;  the  loss  of  the  second  finger  constituted  permanent 
partial  disability,  for  which,  under  paragraph  3  of  section  16,  he  would  be  entitled 
to  compensation  at  the  same  rate  for  thlriy  weeks;  but  it  was  error  for  the  Indus- 
tria  Commission  to  award  consecutive  compensation  for  such  injuries  first,  dui^ 
Ing  temporary  disability  and  thereafter  for  the  full  period  for  the  permanent  injury, 
and  the  award  for  the  temporary  total  disability  should  be  reversed  and  that  claim 
be  dismissed.  Matter  of  MarhoCer  v.  MarhoCer  (1917),  220  N.  Y.  643, 116  N.  B.  379, 
revg.  (1916),  175  App.  Dlv.  53,  161  N.  Y.  Supp.  627. 

Cononrrent  awards  for  different  injuries  not  allowed;  subsequent  award  for  eon- 
tinning  disability. — While  two  concurrent  awards  cannot  be  made,  consecutive 
awards  may  be  made,  where  the  facts  warrant  them.  Thus,  it  teemt,  that  tf  on 
the  expiration  of  the  period  of  the  award  made,  the  disability  ot  the  claimant 
shall  atUl  exist  by  reason  of  Injuries  resulting  from  the  accident  other  than  the 
loss  of  the  toot,  he  may  be  entitled  to  a  subsequent  award,  it  It  be  shown  that  the 
otlier  disabilities  are  permanent  or  continue  to  exist  at  the  expiration  ot  the 
period  of  the  first  award.  Predenburg  v.  E^mplre  United  Railways  (191S),  16S  App. 
mv.  618,  154  N.  Y.  Supp.  361. 

Concurrent  awards  and  consecutive  awards  based  on  separate  items  of  physical 
impairment,  disconnected  from  earning  power,  alike  Ignore  the  fundamental  prin- 
ciple that  the  basis  ot  compensation  Is  a  sum  payable  weekly  for  a  fixed  time 
dnring  which  the  employee  is  actually  or  presumptively  totally  or  partially  disabled 
and  non-productive.  Matter  of  Marhoffer  v.  Harhoffer  (1917),  220  N.  Y.  643,  116 
N.  B.  379,  revg.   (1B16),  176  App.  Dlv,  52,  ISl  N,  Y.  Supp,   627. 

Oononrrent  diiahilitiei;  awards  conseentlve. — Where  an  employee  of  a  coal  dealer 
had  all  his  fingers  frost  bitten  as  a  result  of  which  ulcers  developed  on  the  third 
and  fourth  fingers  ot  both  hands,  and  the  first  and  second  fingers  of  the  right 
hand  had  to  be  amputated,  awards  for  ten  weeks  for  the  dlBability  occasioned  by 
the  Injuries  to  the  third  and  fourth  fingers  ot  both  bands,  for  the  further  and 
subsequent  period  ot  forty-six  weeks  for  the  loss  of  his  right  first  finger  and  tor 
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the  further  and  subsequent  period  of  thirty  weeks  for  the  loss  of  his  right  second 
finger  were  consocutive  and  not  concurrent,  and  were  Justified.  Days  v.  Trimmer  ft 
Sons  (1916),  176  App.  DlT.  124.  162  N.  Y.  Supp.  603. 

Permanent  total  deafneai  of  ear;  effeot  of  leparate  detenie  of  eompliance  with 
Workmen'!  Compeniation  Law. — In  an  action  b;  an  employee  to  recover  for  an 
accidental  personal  Injury  sustained  in  the  course  of  his  employment,  which  re- 
sulted in  a  permanent  total  deafness  in  one  ear,  a  separate  defense  by  the  de- 
fendant that  It  had  compiled  with  all  the  proTlBlons  of  the  Workman's  Compensation 
Law  Is  not,  on  its  face,  Insufflcient.  A  claim  for  such  an  injury  may  be  made  un- 
der the  Workmen's  Compensation  Law.  Wagner  t.  American  Bridge  Co.  (19IC), 
172  App.  DlT.  87S,  158  N.  Y.  Supp.  10*3. 

Wagner  t.  American  Bridge  Co.  (1S16),  17Z  App.  Dlv.  876,  158  N,  Y.  Supp.  VMS. 

"PrevloTii  diHbility"  at  limited  to  renlt  of  Injuries  In  basardons  emplayneat; 
effect  of  eyidenee  diiproying  prior  diiabUity. — Where  the  testlm^ony  as  to  the 
cause  of  blindness  In  the  right  eye  was  conflicting  and  disproved  the  existence 
of  any  condition  disabling  the  claimant  from  working  prior  to  the  time  of  recelTii^ 
the  Injuries  complained  of.  the  question  whether  the '  expression  "previous  dla- 
abillty,"  as  used  in  suhdivislon  6  of  section  16  of  tbe  Workmens'  Compensation 
Law,  1b  limited  to  the  result  of  Injuries  sustained  In  a  hazardous  employmwit, 
is  not  before  the  court.  Blaes  t.  Bliss  Co.  (1917),  177  App.  DIt.  370,  163  N.  Y. 
Supp.  722. 

Barriyal  of  dliabtltty  award  to  dependents  of  deceased. — An  award  tor  tbe  loss 
of  an  eye,  made  to  the  person  Injured,  which  consista  of  a  certain  number  of 
bi-weekly  payments  for  a  apecifled  number  of  weeks,  abates  as  to  unpaid  install- 
menta  not  yet  due,  where  tbe  persons  Injured  dlee  from  causes  other  than  the 
Injury,  and  bence  those  dependent  upon  him  are  not  entitled  to  receive  the  bal- 
ance of  the  award.  Under  the  statute  the  Industrial  CommlsBion  has  no  power  to 
make  the  aggregate  Bum  of  such  bi-weekly  payments  due  at  tbe  time  of  the  award 
so  ae  to  create  a  vested  right  in  future  payments  which  survives  the  claimant's 
death.     Wozneak  v.  Buffalo  Qaa  Co.  (1916),  175  App.  Dlv.  268,  161  N.  Y.  Supp.  676. 

Extent  of  injury  reported  by  employer  and  attending  physician,  power  of  Gommls- 
slon  to  make  award. — Where  an  employer's  report  of  on  injury  states  that  the 
employee  lost  "probably  all  of  bis  left  hand"  and  the  attending  phj^ician's  report 
states  that  "he  has  lost  practically  one  hand"  and  these  facts  are  not  contradicted 
by  the  employer,  the  State  Industrial  Commission  is  warranted  In  making  an 
award  for  the  permanent  loss  of  the  use  of  a  hand,  such  loss  of  use  under  tbe 
statute  being  equivalent  to  the  loss  of  the  band  Itaelt  where  the  Injured  person 
bad  only  a  thumb  and  part  of  tbe  metacarpal  bone  of  the  flrat  finger  remaining. 
Cobb  V.  Library  Bureau  {1916).  176  App.  Dlv.  91,  162  N.  Y.  Supp.  291,  appeal  dis. 
(1917),  221  N.  Y.  574,  116  N.  E.  1041  mem. 

§  16.  DeaUi  benefits. — If  the  injury  causes  deatb,  the  compeuBation  shall 
be  known  as  a  death  benefit  and  shall  be  payable  in  the  amount  and  to  or 
for  the  benefit  of  the  persons  following: 

1.  Reasonable  funeral  expenses  not  exceeding  one  hundred  dollars; 

2.  If  there  be  a  surviving  wife  (or  dependent  husband)  and  no  child  of 
the  deceased  under  tbe  age  of  eighteen  years,  to  such  wife  (or  dependent 
husband)  thirty  per  centum  of  the  average  wages  of  the  deceased  during 
widowhood  (or  dependent  widowerhood)  with  two  years'  compensation  in 
one  sum,  upon  remarriage;  and  if  there  be  surviving  child  or  children  of 
the  deceased  under  the  age  of  eighteen  years,  the  additional  amount  of  ten 
per  centum  of  such  wages  for  each  such  child  until  of  the  age  of  eighteen 
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years;  in  ease  of  the  subsequent  death  of  such  surviving  wife  (or  dependent 
husband)  any  surviving  child  of  the  deceased  employee,  at  the  time  under 
eighteen  years  of  age,  shall  have  his  compensation  increased  to  fifteen  per- 
centum  of  such  ivages,  and  the  same  shall  be  payable  until  he  shall  reach 
the  age  of  eighteen  years;  provided  that  the  total  amount  payable  shall  in 
no  case  exceed  sixty-six  and  two-thirds  per  centum  of  such  wages.  The 
commission  may  in  its  discretion  require  the  appointment  of  a  guardian 
for  the  purpose  of  receiving  the  compensation  of  a  minor  child.  In  the 
absence  of  sueh  a  requirement  by  the  commission  the  appointment  of  a 
guardian  for  such  purposes  shall  not  be  necessary. 

3.  If  there  be  surviving;  child  or  children  of  the  deceased  under  the  age 
of  eighteen  years,  but  no  surviving  wife  (or  dependent  husband)  then  for 
the  support  of  each  sueh  child  until  of  the  age  of  eighteen  years,  fifteen 
per  centum  of  the  wages  of  the  deceased,  provided  that  the  aggregate  shall 
in  no  case  exceed  sixty-six  and  two-thirds  per  centum  of  such  wages. 

4.  If  there  be  no  survivii^  wife  (or  dependent  husband)  or  child  under 
the  i^e  of  eighteen  years  or  if  the  amount  payable  to  surviving  wife  (or 
dependent  husband)  and  to  children  under  the  age  of  eighteen  years  shall 
be  less  in  the  aggregate  than  sixty-six  and  two-thirds  per  centum  of  the 
average  wages  of  the  deceased,  then  for  the  support  of  grandchildren  or 
brothers  and  sisters  under  the  age  of  eighteen  years,  if  dependent  upon  the 
deceased  at  the  time  of  the  accident,  fifteen  per  centum  of  sueh  wages  for 
the  support  of  each  such  person  until  of  the  age  of  eighteen  years ;  and  for 
the  support  of  each  parent,  or  grandparent,  of  the  deceased  if  dependent 
upon  him  at  the  time  of  the  accident,  twenty-five  per  centum  of  such  wages 
during  such  dependency.  But  in  no  case  shall  the  aggregate  amount  pay- 
able under  this  subdivision  exceed  the  difference  between  sixty-six  and  two- 
thirds  per  centum  of  sueh  wages,  and  the  amount  payable  as  hereinbefore 
provided  to  surviving  wife  (or  dependent  husband)  or  for  the  support  of 
surviving  child  or  children. 

Any  excess  of  wages  over  one  hundred  dollars  a  month  shall  not  be  taken 
into  account  in  computing  compensation  under  this  section.  All  questions 
of  dependency  shall  be  determined  as  of  the  time  of  the  accident.  (Bc- 
enacted  by  L.  1914,  ch.  41,  and  amended  by  L.  1914,  ck.  316,  and  L.  1916, 
cfc.  622.) 

Application. — The  set  provides  but  a  single  rate  of  compensation,  to  wit,  slzty- 
slz  and  two-thtrda  per  centum  of  tbe  employee's  average  weekly  wages,  and  tbls 
percentage  for  a  longer  or  shorter  period  is  applicable  to  all  disabilities  wtiether 
total  or  partial,  and  la  the  maximum  compensation  provided  for  by  the  statute, 
which  was  not  Intended  to  be  a  source  of  profit  to  the  employee,  or  a  means  to 
punish  tbe  employer.  Fredenburg  v.  Empire  United  Railways  (1915),  16S  App. 
Dlv.  618,  154  N.  Y.  Supp.  351. 

Bemedy  for  death  esclniive. — As  the  remedy  provided  la  exclusive,  an  adminis- 
tratrix representing  only  adult  brothers  and  slaters  of  an  intestate,  who  left  no 
widow  or  next  of  kin  entitled  to  compensation  under  tbe  statute,  cannot  maintain 
an  action  under  sectiona  tS02-19O6  of  the  Code  of  Civil  Procedure  to  recover 
damages  claimed  to  have  been  sustained  as  the  result  of  intestate's  death;  bence. 
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an  answer  InterpoBlng  the  provlBlons  of  tbe  Worhmui'H  Compensation  Law  aa  a 
bar  to  such  action  le  Buffldent  and  a  demurrer  thereto  cannot  be  eustAlned.  Staana- 
hauT.  Monarch  Ernglneerlng  Co.  (1916),  219  N.  Y.  46S,  lU  N.  E.  796,  reTg.  (1916), 
178  App.  DlT.  221,  159  N.  Y.  Supp.  257. 

Dliablllty  and  death  award*  not  alike. — The  statute  makes  a  radical  distinction 
between  awards  made  to  a  person  Injured  and  awards  made  to  the  dependents  ol 
a  person  where  the  Injury  results  In  death.  Wosneak  y.  ButFalo  Oaa  Co.  (1916), 
176  App.  DfT.  268,  171  N.  Y.  Supp.  675. 

Dependency  mutt  be  based  on  more  than  hearsay  erldesoe. — Under  the  statute  de- 
pendency at  the  time  of  the  accident  is  a.  condition  tor  making  an  award  to  a 
parent.  Evidence  consisting  solely  of  the  hearsay  testimony  of  the  brother-in-law 
of  decedent  and  eon-ln-Iaw  ol  claimant  considered,  and  ^Id,  Insafllctent  to  Justify 
a  Sndlng  that  the  claimant  was  a  "dependent"  within  the  meaning  of  subdivision  4 
of  this  section.  Instead  of  findings  ol  dependency  being  based  solely  upon  hearsay 
and  Insufficient  testimony  of  the  most  flimsy  character,  It  was  the  duty  of  the 
deputy  commissioner  In  charge  of  the  hearing.  In  Justice  to  all  concerned,  to  ad- 
journ the  hearing,  If  necessary,  In  order  to  obtain  the  testimony  of  the  claimant's 
daughter  who  resided  In  the  city  where  the  hearing  was  had.  Tolre  v.  Bush 
Terminal  Co.  (1916),  172  App.  Dlv.  386,  158  N.  Y.  Supp.  SS3. 

Term  "dependenoy"  should  be  restricted  to  olatses  to  which  it  has  prevlonsly  been 
applied. — The  term  "dependency"  as  used  in  this  section  should  be  restricted  In  its 
application  to  the  same  class  of  people  to  whom  the  term  has  previously  been  applied 
throughout  the  same  section.  It  does  not  apply  to  surviving  wife  and  children, 
because  as  to  them  it  Is  immaterial.  Crockett  v.  International  Ry.  Co.  (1916),  I7< 
App.  TAv.  K.  161  N.  Y.  Supp.  366. 

Dependents  entitled  to  award. — ^The  statute  does  not  limit  the  right  to  an  award 
to  those  dependents  who  had  the  legal  right  to  compel  the  deceased  to  furnish 
them  support,  but  it  applies  as  well  to  cases  where  the  person  was  dependent  for 
support  upon  the  voluntary  contributions  of  the  deceased.  Tbe  statute  does  not 
require  that  a  person  shall  be  wholly  dependent  In  order  to  be  entitled  to  the 
death  benefit,  and  tbe  fact  that  the  sister  was  In  part  dependent  for  her  support 
npon  other  sources  will  not  deprive  her  of  the  benefit  of  the  statute.  Wali  v. 
Holbrook,  Cabot  A  Rollins  Corporation  (1915),  170  App.  Div.  6,  165  N.  Y.  Supp.  703. 

A  claimant  need  not  be  reduced  to  absolute  want  or  be  declared  a  pauper  in 
order  to  come  within  the  provisions  of  the  statute.  Pari:Ial  dependency  is  sufficient. 
Hence,  a  mother  having  some  small  means  and  some  other  sources  of  revenue  at 
the  time  of  the  death  of  her  son,  may  properly  be  held  to  be  dependwit  withtn 
the  meaning  of  the  statute.  Rhymer  v.  Hneber  Building  Co.  (1916).  171  App.  Dlv. 
66,  156  N.  Y.  Supp.  903. 

Bight  of  parents  to  compensation  for  death  of  minor  son;  parents  "dependent" 
upon  w^es  of  minor. — The  parents  of  a  minor,  ^ghteen  years  of  age  and  unmarried, 
from  whom  they  received  ten  dollars  a  week  for  board,  are  entitled.  In  a  proper 
case,  upon  his  death,  to  compensation  under  subdivision  4  of  this  section.  Parents 
may  be  "dependent"  upon  the  wages  of  a  minor  within  the  meaning  of  the  statute. 
Friscia  V,  Drake  Brothers  Co.  (1916),  1S7  App.  Div.  496,  153  N.  Y.  Supp.  392.. 

Sight  of  widow  to  oompeniation  awarded  to  minors. — Under  this  section  the 
survlvlDg  wife  and  principal  dependent  Is  entitled  not  only  to  thirty  per  cent,  of 
the  arerage  wages  of  the  deceased  during  her  widowhood  but  also  to  the  additional 
amount  of  ten  per  cent,  of  such  wages  for  each  minor  child  until  the  agn  of  eighteen 
years.  It  leemi,  that  it  was  not  the  intention  of  the  Legislature  to  require  the 
appointment  of  a  general  guardian  In  order  to  enable  children  to  collect  the 
amounts  awarded  to  them  under  the  statute.  Woodcock  v.  Walker  (1915),  170 
App.  Div.  4.  165  N.  Y.  Supp.  702  . 

Idnor  sister  of  deeeased  partly  depeadent  vpon  his  volnntaiy  eontribntloas,  entitled 
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to  oompenMtioii. — A  penon  at  tba  time  of  his  aochtental  d«Mb  while  ragaged  In 
a  bazardouB  occupation  was  twenty-three  ymat  of  age  and  unmarried,  and  had 
alwafB  lived  In  his  father's  family,  and  had  TOlu&tarily  paid  to  hie  mother  each 
week  to  aeslst  In  maintaining  the  family  from  eight  dollars  to  ten  dollars  out  of 
his  weekly  wage  of  twelve  dollars  and  ninety-eight  cMite.  The  other  members  of 
the  family  were  his  father,  sixty  years  of  age,  and  able  to  do  but  little  work;  a 
sister,  a  delicate  ecbool  girl,  fifteen  years  of  age;  a  brother,  nineteen  yearn  of  age, 
earning  eight  dollars  or  nine  dollars  a  week,  out  of  which  he  paid  four  dollars  or 
five  dollars  to  his  mother,  and  the  mother,  who  owned  the  house  and  managed  the 
affoirs  of  the  family.  It  was  held,  that  the  Bister,  who  earned  nothing  and  had 
no  Independent  means  of  support,  as  well  as  the  father  and  mother,  was  a  dependent 
of  the  deceased  within  the  meaning  of  the  Workmen's  CcH&pensatlon  Lmw.  Valz 
V.  Holbrook,  Cabot  A  Rollins  CkirporaUon  <191G).  170  App.  DIv.  6,  166  N.  V.  Supp. 
703. 

Karriage  after  aoeident  a«  affecting  dependeney  of  wife. — A  surviving  wife  being 
one  who  survives  her  husband,  Irrespective  of  the  time  she  married  him,  is  entitled 
to  compensation  under  the  statute  for  the  death  of  her  husband,  although  she 
married  him  after  the  accident  which  resulted  in  bis  death.  Crockett  v.  Intema- 
Uonal  Ry.  Co.  (1916),  176  App.  DIv.  45,  161  N.  Y.  Snpp.  366. 

§  17.  Aliens. — Compensation  under  this  chapter  to  aliens  not  residents 
(or  about  to  become  nonresidents)  of  the  United  States  or  Canada,  shall 
be  the  same  in  amount  as  provided  for  residents,  except  that  dependents 
in  any  foreign  country  shall  be  limited  to  surviving  wife  and  child  or  chil- 
dren, or,  if  there  be  no  surviving  wife  or  chilS  or  children,  to  surviving 
father  or  mother,  or  grandfather  or  ^andmother,  whom  the  employee  has 
supported,  either  wholly  or  in  part,  for  the  period  of  one  year  prior  to  the 
date  of  the  accident,  and  except  that  the  eonunission  may,  at  its  option,  or 
upon  the  application  of  the  insurance  carrier,  shall,  commute  all  future 
installments  of  compensation  to  be  paid  to  such  aliens,  by  paying  or  caus- 
ing to  be  paid  to  them  one-half  of  the  commuted  amount  of  such  future 
installments  of  compensation  as  determined  by  the  commission.  (Re- 
enacted  by  L.  1914,  ch.  41,  and  amended  by  L.  1916,  eh.  622.) 

§  18.  Notice  of  injury. — Notice  of  an  injury  for  which  compensation  is 
payable  under  this  chapter  shall  be  (riven  to  the  commission  and  to  the  , 
employer  within  ten  days  after  disability,  and  also  in  case  of  the  death  of  ' 
the  employee  resulting  from  such  injury,  within  thirty  days  after  such 
death.  Such  notice  may  be  given  by  any  person  claimii^  to  be  entitled 
to  compensation,  or  by  some  one  in  his  behalf.  The  notice  shall  be  in  writ- 
ing, and  contain  the  name  and  address  of  the  employee,  and  state  in 
ordinary  language  the  time,  place,  nature  and  cause  of  the  injury,  and 
be  signed  by  him  or  by  a  person  on  his  behalf  or,  in  case  of  death,  by  any 
one  or  more  of  his  dependents,  or  by  a  person  on  their  behalf.  It  shall 
be  given  to  the  commission  by  sending  it  by  moil,  by  registered  letter, 
addressed  to  the  commission  at  its  office.  It  shall  be  given  to  the  employer 
by  delivering  it  to  him  or  sending  it  by  mail,  by  registered  letter, 
addressed  to  the  employer  at  his  or  its  last  known  place  of  residence, 
provided  that,  if  the  employer  be  a  partnership  then  such  notice  may  be 
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8o  given  to  any  ooe  of  the  partners,  and  if  the  empli^er  be  a  corporation, 
then  such  notice  may  be  given  to  any  a^ent  or  oflBcer  thereof  upon  whom 
legal  process  may  be  served,  or  any  agent  in  charge  of  the  businees  in  the 
place  where  the  injury  occurred.  The  failare  to  give  such  notice,  un- 
less excused  by  the  commission  either  on  the  ground  that  notice  for 
some  sufficient  reason  could  not  have  been  given,  or  on  the  ground  that 
the  state  fund,  insurance  company,  or  employer,  as  the  ease  may  be,  has 
not  been  prejudiced  thereby,  shall  be  a  bar  to  any  claim  under  this 
chapter. 

FvrpoM  of  notice. — The  purpose  ol  tbe  notice  required  by  the  Btatate  is  not  merel7 
for  the  starting  of  a  proceeding,  but  to  give  the  emploTer  an  opportunity  to  In- 
veBUgate  the  clrcumstancee  of  the  claim.  Prakoplak  v.  BufCalo  Gas  Co.  (1916),  ITS 
App.  Dl*.  128,  162  N.  Y.  Supp.  288. 

ITotloe  to  employer  or  tnnranoe  oarriet  reqnlied;  effect  of  flading  tkat  failure  to 
give  notice  did  not  prejudice  employer, — The  notice  doea  not  have  to  be  given  to  the 
Insurance  company  because  by  virtue  of  section  54,  snbdlTtBlon  2,  notice  to  the 
employer  Is  deemed  to  be  notice  to  the  Insurance  carrier.  But  when  no  notice 
to  the  employer  has  been  given  and  there  Is  an  Insurance  carrier,  the  question  la 
not  whether  the  employer,  but  whether  the  Insurance  carrier,  which  must  pay 
the  compensation,  has  bam  prejudiced  by  the  failure  to  give  notice.  Hence, 
where  there  Is  an  Insurance  carrier,  flndlnga  of  the  State  Industrial  Commission 
in  order  to  excuse  the  failure  to  give  notice  of  the  injury  should  contain  facts, 
circumstances  or  conditions  sufficient  to  render  proper  the  conclusion  that  the 
Insurance  company  has  not  been  prejudiced.  A  mere  flndlng  that  the  failure  to 
give  notice  "did  not  prejudice  the  employer"  la  fnsoffictent.  Slcardl  v.  Samoff 
Hat  Co.  (1916),  178  App.  Div,  13, 162  N.  Y.  Supp.  337. 

Xnowledge  of  employen'  physician  as  obviating  written  notloe  of  Isjtury. — Where, 
on  the  hearing  before  the  State  Industrial  CkimmlsMlon  of  a  claim  for  compensation 
to  an  employee,  the  evidence  Is  that  claimant  Immediately  after  receiving  an  injury 
to  his  right  eye  while  at  work,  when  to  his  own  physician  and  was  treated;  that 
the  next  day  be  told  one  of  bis  employer's  physicians  engaged  to  attend  any  em- 
ployee injured  by  accident,  showing  him  the  eye;  that  said  physician  saw  claimant 
right  along,  and  nineteen  days  after  the  accident  made  a  fuU  report  as  to  the 
injury,  a  flndlng  that  the  employer  was  not  prejudiced  by  the  failure  of  claimant 
to  give  written  notice  as  required  by  the  statute  within  ten  days  from  tbe  date 
of  disability,  was  Justified  and  binding  on  appeal.  Marlnaccio  v.  Fllnn-O'Ronrfce 
Co.  (1916),  172  App.  DlT.  378, 158  N.  Y.  Supp.  715, 

Failure  to  give  notice  shonld  not  be  exonied  ai  being  a  mere  formality. — Tbe  re- 
quirement of  this  section  that  written  notice  of  disability  and  claim  should  be 
promptly  served  ought  not  to  be  treated  as  a  mere  formality  or  be  dispensed 
with  as  a  matter  of  course  whenever  there  has  been  a  failure  to  serve  such  notice. 
The  attention  of  the  commission  should  be  fastened  upon  tbe  question  whether 
upon  the  proofs  in  a  given  case  the  circumstances  exist  which  are  aufflclent  to 
Justify  such  failure,  and  If  they  do  exist  that  fact  should  be  properly  stated  aa  one 
of  the  facts  which  constitute  the  basis  of  the  award.  Bloomfleld  v.  November 
(1916),  219  N.  Y.  374,  114  N.  B.  805. 

Esenies  for  failure  to  give  uotlee. — The  failure  to  give  notice  of  an  Injury  nnder 
this  section  may  be  excused  for  one  of  two  reasons:  Firtt,  that  it  could  not  have 
been  given,  and,  second,  "on  the  ground  that  the  State  fund,  insurance  company, 
or  employer,  as  the  case  may  be,  has  not  been  prejudiced  thereby."  Slcardl  v. 
Samoft  Hat  Co.  (1916),  176  App.  Div.  13,  162  N,  Y.  Supp.  337. 

Failure  to  give  notice;  reversal  of  award.— Where  aa  employee  waa  injured  by  a 
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piece  of  coal  striking  him  on  the  leg  and  discontinued  work  for  fonr  or  five 
days,  and  then  continued  work  again  for  several  weeks,  and  thereafter  was  taken 
to  a  hospital  and  bis  leg  amputated,  and  previous  to  the  Injury  he  had  been  Buffer- 
ing from  sarcoma  of  the  bone  tn  the  Injured  leg,  and  no  written  notice  as  required 
by  this  section  was  given  until  nearly  a  year  after  the  accident,  and  no  verbal 
notice  In  compliance  with  the  statute  was  ever  glvea,  an  award  should  be  reversed, 
not  because  the  finding  of  the  CommlBslan  that  the  employer  was  not  prejudiced 
by  the  failure  of  the  claimant  to  give  the  statutory  notice  is  unsupported  by  the 
evidence,  but  because  the  Commission  has  fallen  Into  the  habit  of  excusing  follnre 
to  give  notice  Irrespective  of  the  merits  of  the  case  as  a  matter  of  course.  Profeo- 
plak  V.  Buffalo  Oas  Co.  (1916),  176  App.  Dlv.  128,  1S2  N.  Y.  Supp.  288. 

§  18.  Medical  examination. — ^An  employee  injured  claiming  or  entitled 
to  compensation  under  this  chapter  shall,  i£  requested  by  the  commission, 
submit  himself  for  medical  examination  at  a  time,  and  from  time  to  time, 
at  a  place  reasonably  convenient  for  the  employee,  and  as  may  be  provided 
by  the  rules  of  the  commission.  If  the  employee  or  the  insurance  carrier 
request  he  shall  be  entitled  to  have  a  physician  or  physicians  of  his  own 
selection  to  be  paid  by  him  present  to  participate  in  such  examination. 
If  any  employee  refuse  to  submit  himself  to  examination,  his  right  to 
prosecute  any  proceeding  under  this  chapter  shall  be  suspended,  and  no 
compensation  shall  be  payable,  for  the  period  of  aueh  refusal. 

§  20.  Determination  of  clainu  for  compeniation. — At  any  time  after 
the  expiration  of  the  first  fourteen  days  of  disability  on  the  part  of  an 
injured  employee,  or  at  any  time  after  his  death,  a  claim  for  compensation 
may  be  presented  to  the  employer  and  if  rejected  or  if  within  ten  days 
after  presentation,  a  report  containing  an  agreement  for  compensation  be 
not  made  and  filed  with  the  commission  as  provided  by  this  section,  the 
claim  may  be  presented  to  the  commission.  The  commission  shall  have  full 
power  and  authority  to  determine  all  questions  in  relation  to  the  payment 
of  claims  presented  to  it  for  compensation  under  the  provisions  of  this 
chapter.  The  commission  shall  make  or  cause  to  be  made  such  investiga- 
tion as  it  deems  necessary,  and  upon  application  of  either  party,  shall  order 
a  hearing,  and  within  thirty  days  after  a  cl«m  for  compensation  is  sub- 
mitted under  this  section,  or  such  hearing  closed,  shall  make  or  deny  an 
award,  determining  such  claim  for  compensation,  and  file  the  same  in  the 
ofRce  of  the  commission.  The  commission  may  before  making  an  award, 
require  the  claimant  to  appear  before  an  arbitration  committee  appointed 
by  it  and  consisting  of  one  representative  of  employees,  one  representative 
of  employers,  and  either  a  member  of  the  commission  or  a  person  specially 
deputized  by  the  commission  to  act  as  chairman,  before  which  the  evidence 
an  regard  to  the  claim  shall  be  adduced  and  by  which  it  shall  be  considered 
and  reported  npon.  Immediately  after  such  filing  the  commission  shall 
send  to  the  parties  a  copy  of  the  decision.  Upon  a  hearing  pursuant  to  this 
section  either  party  may  present  evidwice  and  be  represented  by  counsel. 
The  decision  of  the  commission  shall  be  final  as  to  all  questions  of  fact,  and, 
except  as  provided  in  section  twenty-three,  as  to  all  questions  of  law. 
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When  a  claim  is  presented  to  an  employer,  and  the  employer  and  employee, 
or  in  case  of  death,  his  principal  dependent,  enter  into  an  a^rreement  for 
the  payment  of  compensation  therefor  pursuant  to  this  chapter,  a  joint 
report  of  such  claim  containing  such  agreement  shall  be  made  to  the 
commission  upon  a  form  prepared  by  it  and  signed  by  the  employer  and 
employee,  or  in  ease  of  death  his  principal  dependent.  The  commission 
shall  examine  such  report  and  apjH^ve  the  same  when  the  terms  are 
strictly  in  accordance  with  this  chapter  and  such  approval  shall  constitute 
an  award.  However,  the  commission  may  make  an  award  in  the  manner 
provided  in  this  section  in  any  case,  and  if  the  terms  of  the  award  vary 
from  the  joint  report,  the  employer  diall  comply  with  the  award.  In 
case  of  unfair  dealing  or  of  bad  faith  on  the  part  of  the  employer  nnder 
this  section,  the  commission  may  impose  a  penalty  of  not  more  than  ten 
per  centnm  of  the  award.  {Re-enticted  and  amended  by  L.  1914,  ch.  41 
and  amended  by  L.  1915,  ck.  167  and  L.  1917,  ch.  705,  in  effect  July  1, 
1917.) 

Conelnilveneta  of  Commlulon's  flndlng^. — Findings  of  tlie  State  InduHtrlsl  Com- 
mission are  binding  upon  the  Appellate  Dlvlelon,  If  there  lo  uiy  evldeiice  to 
Biutaln  them.  Fleming  v.  Galr  Co.  (1916),  176  App.  Dlv.  23,  163  N.  T.  Snpp.  298; 
Prokoplak  v.  Buffalo  Obb  Co.  (1918).  176  App.  Dlv.  128,  162  N.  Y.  Sapp.  SS8. 

Where,  In  a  proceeding  under  the  Workmen's  Compensation  Law,  a  flndli^  of  the 
State  Industrial  Commission  that  deceased  came  to  hla  death  by  reason  of  a 
pereonal  Injury  which  arose  oat  of  hie  «nplo7ment  was  a  reasonable  Inference 
from  the  evidence,  such  finding  Is  conclusive  on  appeal  from  the  award  made 
by  the  Commlsalon.  Tlrre  v.  Bush  Tennlsal  Co.  (1916),  172  App.  Dlv.  386, 168  N.  T. 
Snpp.  883. 

The  CommlHlon  Is  the  sole  anA  "Inal"  Judge  of  the  faots,  and  the  Appellate  Divi- 
sion Is  not  only  forbidden  to  treepass  npon  the  Jarisdtctlon  of  the  Commission 
In  this  field,  but  by  section  20  of  the  statate  It  Is  clrenmBcrlbed  even  tn  Ita  review 
of  questions  of  law.  Hence,  a  Oadlus  by  the  Commission  that  a  mother  was  a 
"dependent"  of  her  son  Is  "final"  where  there  Is  evidence  to  support  It.  Rhymer 
v.  Hueber  Building  Co.  (1916),  171  App.  Dlv.  66,  1G6  N.  7.  Snpp.  903. 

Tbe  decision  of  the  commission  Is  final  as  to  all  questions  of  fact,  and  the 
Jurisdiction  of  this  court  is  limited  to  the  review  of  questions  ot  law.  The  quesUoa 
who  was  the  employer  of  deceased  tor  whose  death  compensation  Is  eougfat,  and, 
therefore,  liable  therefor,  examined  and  held,  to  have  beoi  properly  and  finally 
determined  by  tbe  commission.  Dale  v.  Saunders  Brothers  (1916),  218  N.  T.  69, 
112  N.  Q.  671,  aftg.  (1916),  171  App.  Dlv.  628,  167  N.  T.  Snpp.  1062. 

A  finding  of  the  Commission  upon  a  question  of  fact  Is  conclusive  upon  the 
Appellate  Division,  the  only  question  being  whether  there  Is  any  evidence  to 
sustain  tbe  finding.  If  there  Is  no  evidence  the  finding  may  be  treated  as  an  error 
of  law.  Uhl  V.  Onarantee  Construction  Co.  (1916),  174  App.  Dlv.  671,  161  N.  T. 
Supp.  669. 

Case  resting  entirely  on  reports  of  parties;  extent  of  review  by  Appellate  Dlvlsloa.' — 
Where  the  case  before  tbe  State  Industrial  Commission  rests  entirely  npon  tbe 
reports  of  the  parties  and  no  testimony  is  taken,  the  Commission  Is  Justified  tn 
accepting  tbe  reports  as  true  and  the  Appellate  Division  will  not  review  the  deter- 
mination  ot  tbe  Commission  upon  tbe  queeUon  of  tact  Cobb  v.  Library  Bureau 
(1916).  176  App.  Dlv.  91.  162  N.  Y.  Snpp.  291.  appeal  die.  (1917).  881  N.  Y.  674, 
116  N.  E.  1041  mem. 


d  by  Google 


WOBKMBN'S  COMPENSATION  lAW.  9295 

L.U13,cb.  816.  CompenBBtlon.  |  204. 

ApproTil  of  arreemeKt  for  oonpentatloa. — TblB  sactlon  requires  the  Cemmlsston  to 
examine  the  report  of  an  agreement  between  employer  and  employee  tor  compensa- 
tion and  approve  the  aame  If  proper  to  do  bo.  An  agreement  not  approved  la 
Ineffectual.  Cohen  v.  Rothsteln  i>  Pttofsky  (1918),  17S  App.  DIt.  35,  162  N.  T. 
Supp.  424. 

Keriew  of  indl^i  of  fact  made  hy  Oonuniialen. — A  determination  of  the  Work- 
men's Compensation  Commission  aa  to  the  eamlnKa  of  a  claimant  la  a  conclusion 
of  fact  which  cannot  be  reviewed  on  appeal  If  there  be  any  evidence  to  support 
It.  Falrchlld  V.  Pennsylvania  R.  R.  Co.  (191G),  170  App.  DIt.  13G,  165  N.  T.  Snpp. 
751. 

The  Appellate  Division  will  not  Interfere  with  a  determination  by  the  Commis- 
sion that  injuries  to  a  claimant  were  accidental  and  arose  out  of  and  In  the  course 
of  his  employment,  although  the  evidence  upon  the  subject  la  meagre.  Powley 
V.  Vivian  A  Co.  (1915).  16B  App.  Dlv.  170,  154  N.  Y.  Supp.  426. 

Wbsra  the  claimant  appeared  personally  before  the  Commissioners  at  a  second 
hearing  and  testified  that  his  eyesight  has  been  impaired  by  the  accident  on  which 
his  claim  Is  founded,  the  only  evidence  to  the  contrary  being  the  expert  testimony 
of  two  physicians  given  on  the  Orst  hearing,  and  the  Commlaslonera  make  an 
award  founded  upon  the  personal  observation  of  the  witnetui  and  upon  bis  testi- 
mony, there  Is  a  decision  of  a  question  of  tact  which  will  not  be  reviewed  by  the 
Appellate  Division.  Ooldateln  v.  Centre  Iron  Works  (1915),  IGT  App.  Dlv.  G26,  1G3 
N.  Y.  Supp.  224. 

A  determination  of  the  Workmen's  Compensation  Commission  as  to  the  persons 
dependent  on  the  deceased  for  support  is  final  and  not  subject  to  review  on  appeal, 
If  there  Is  any  evidence  to  support  It.  Hendricks  v.  Seeman  Bros.  (1916),  170, 
App.  DlT.  133.  166  N.  Y.  Supp.  63S. 

Where  the  Commission  found  that  poisoning  by  ivy  was  the  original  cause  lead- 
ing to  the  death,  and  there  ta  some  evidence  to  that  effect,  the  finding  of  fact  will 
not  be  reviewed  by  the  Appellate  Division.  Plaaa  v.  Central  New  England  Railway 
Co.  (1916).  169  App.  Dlv.  826,  166  N.  Y.  Supp.  364,  revd.  (1917).  221  N.  Y.  472. 
117  N.  B.  952.  (on  the  ground  ttiat  tlie  Commlaslon  should  liave  found  that  the 
employee's  duties  did  not  peri»ln  to  and  were  not  Incidental  to  Interstate  commerce. 
In  order  to  warrant  the  award). 

The  Appellate  DIvlilon  has  power  to  examine  the  avldenoe  adduoed  before  the 
Oommlulon  as  supplementing,  illumining  and  ^q^lalning.  though  not  as  varying 
or  contradicting,  the  findings  of  fact  made  by  the  Commission.  Oleisner  v.  Oroaa 
ft  Herbener  (1916).  170  App.  Dlv.  37,  156  N.  Y.  Supp.  946. 

When  the  andlipnted  faoti,  in  connection  with  the  testimony  of  a  claimant  sup- 
ported by  every  favorable  inference  that  can  be  drawn  therefrom  do  not  warrant 
an  award,  the  court  of  appeals  will,  upon  an  appeal  from  a  non-unanimous  afflnn- 
ance  by  the  Appellate  Division,  reverse  upon  the  question  of  law  thus  presented. 
HelU  r.  Ruppert  (1916),  218  N.  Y.  148,  112  N.  S.  750. 

§  80-a.  Payment  of  moneTt  in  adranoe  of  award  by  oomndsuon. — Any 
employer  diall  upon  the  makiug  of  ibe  agreement  provided  for  in  section 
twenty  advance  to  any  injured  employee  or  to  the  principal  dependent  of 
a  deceased  employee,  the  payment  or  payments  provided  for  in  the  agree- 
ment, in  return  for  which  he  shall  receive  a  receipt  on  a  form  supplied  by 
the  commission  and  signed  by  the  person  receiving  the  money,  which  re- 
ceipt shall  specifically  state  in  what  capacity  the  signer  acted  while  so 
receiving  such  money;  snch  receipt  shall  be  forwarded  to  the  commission 
within  forty-eight  hours  after  date  of  its  issuance  and  the  sum  stated  ou 
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its  face  aliall  be  returned  to  said  employer  as  provided  in  section  twenty- 
five. 

Prior  to  the  making  of  said  a^eement  or  in  the  event  of  no  agreement, 
any  employer  may  at  his  option  advance  to  any  injured  employee  or  to  the 
principal  dependent  of  a  deceased  employee  any  smn  of  money,  in  return 
for  which  he  shall  receive  a  receipt  on  a  form  supplied  by  the  OHnmission 
and  signed  by  the  person  receiving  the  money,  which  receipt  shall  specifi- 
cally state  in  what  capacity  the  signer  acted  while  so  reeeiviug  such  money; 
such  receipt  shall  be  forwarded  to  the  commissitm  within  forty-eight  hours 
after  date  of  its  issuance.  Should  any  agreement  or  award  be  made  the 
sum  so  stated  on  the  face  of  the  receipt  shall  be  credited  to  the  payment 
under  the  award  or  agreement  and  shall  be  repaid  as  hereinbefore  provided. 
Any  money  so  advanced  shall  be  at  the  employer's  risk.  (Added  hy  L. 
1915,  ck.  168.) 

§  21.  PiesumptionB. — In  any  proceeding  for  the  enforcement  of  a  claim 
for  compensation  under  this  chapter,  it  shall  be  presumed  in  the  absence 
of  substantial  evidence  to  the  contrary 

1.  That  the  dum  comes  within  the  provisions  of  this  chapter; 

2.  That  sufficient  notice  thereof  was  given ; 

3.  That  the  injury  was  not  occasioned  by  the  willful  intention  of  the 
injured  employee  to  bring  about  the  injury  or  death  of  himself  or  of 
another ; 

4.  That  the  injuty  did  not  result  solely  from  the  intoxication  of  the 
injured  employee  while  on  duty. 

TietBinptloii  ai  to  Iom  of  nie  of  hand  when  there  la  no  evMenoe  inpportlng  Indlsc 
of  loH  of  uae. — Pacts  examined,  and  hctd.  that  there  Is  no  midence  In  the  record 
supporting  the  flndlDK  of  the  commission  that  the  claimant  had  lost  the  use  of  Us 
left  hand.  The  claim  being  clearly  wtthln  the  proTlslons  of  the  act,  the  aole 
qaeetion  Is  the  rate  of  compensation  awarded.  Hence,  no  preeumptloa  exists  In 
his  favor  under  the  proTleton  of  section  21  ol  the  law  as  to  the  nature  and  extent 
of  the  Injury.    Kanzar  v.  Acorn  MfE.  Go.  (1916).  219  N.  Y.  326,  114  N.  B.  30S. 

Application  on  appeal. — The  provtston  that  in  any  proceeding  for  the  enforce- 
ment  of  a  claim  for  compensation  under  the  statute  "It  shall  he  presumed  ...  in 
the  absence  of  substantial  evidence  to  the  contrary  .  .  .  that  the  claim  comee  within 
the  provisions  of"  the  statute.  Is  as  operative  and  binding  on  appeal  as  In  the  pro- 
ceeding before  the  Conunlsslon.  Hbelnwald  v.  Builders'  Brick  A  Supply  Co.  (1916), 
168  App.  Dlv.  425,  153  N.  Y.  Supp.  598. 

The  presumption  raised  by  this  section,  that  a  case  comes  within  the  meaning  of 
the  law,  does  not  permit  the  words  of  the  statute  to  be  warped  from  their  usual 
and  ordinary  meaning.  It  relates  more  to  the  facta,  and  so  far  as  It  affects  the 
construction  of  the  statute  itself,  It  can  only  be  material  as  Indicating  that  the 
statute  Is  a  remedial  one  and  should  be  given  a  liberal  constmctlon.  Tomasal  v. 
Christensen  (1916),  171  App.  Dlv.  284,  166  N.  Y.  Supp.  905. 

This  section  requires  the  Appellate  Division  to  presume  that  a  claim  comee  . 
within  the  provisions  of  the  statute  In  the  absence  of  substsjitlal  evidence  to  the 
contrary.  Fleming  v.  Oalr  Co.  (1916),  176  App.  Dlv.  23, 162  N.Y.  Supp.  298;  Kohyra 
T.  Adams  (1916),  176  App.  Dlv.  43,  162  N.  Y.  Bupp.  269. 

The  presumptions  created  by  this  section  are  operative  In  the  absence  of  sub- 
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etantlal  evldeDce  to  the  coatrary,  and  the  unexplained  absence  of  the  testimony 
ot  the  attending  physician  la  not  "salMtaiitlal  evidence"  overcoming  the  Btatutorf 
preeumptlone  and  teetlmony  offer.  SulllTan  v.  Industrial  EnglneerlnK  Co.  (1916), 
173  App.  DlT.  65.  168  N.  Y.  Supp.  970. 

An  employer  oajinat  henelt  by  wlthlioldinK  faoti  known  to  It,  owing  to  the  pre- 
sumption created  by  the  statute.  HcQueeney  t.  Sutphen  Jt  Hyer  (1916),  167  App. 
DiT.  628,  163  N.  Y.  Supp.  664. 

ITeKUgenee  and  oontrlbntory  negligence  not  lirae*. — An  award  under  the  Work- 
men's Compensation  Iaw  is  made  without  regard  to  the  laults  ot  the  employee  and 
the  question  of  negligence  or  contributory  negligence  is  not  inrolved.  ChiudEinskl 
V,  Standard  Oil  Co.  (1918),  178  App.  Dlv,  87,  162  N.  Y.  Bupp.  225. 

§  22.  Kodifioation  of  RTErd. — Upon  its  own  motion  or  npou  the  appli- 
cation of  any  party  in  interest,  on  the  ground  of  a  chaise  in  conditions, 
the  commission  may  at  any  time  review  any  award,  and,  on  such  review, 
may  make  an  award  ending,  diminishing  or  increasing  the  compensation 
previously  awarded,  subject  to  the  maximum  or  minimum  provided  in  this 
chapter,  and  shall  state  its  conclusions  of  fact  and  rulings  of  law,  and 
shall  immediately  send  to  the  parties  a  copy  of  the  award.  No  such  re- 
view shall  affect  such  award  as  regards  any  moneys  already  paid. 

Liberal  oonitruction  required. — Section  22  ol  the  Workmen's  Compensation  Law. 
relating  to  tlie  modification  ot  an  award,  and  section  74,  as  to  the  continuing 
Jurisdiction  of  the  Commission  should  bo  liberally  construed.  Beckmann  v.  Oelerlcb 
t  Son  (1BI6),  174  App.  Dlv.  363,  160  N.  Y.  Supp.  791. 

Sefaearing  after  time  for  appeal  has  passed. — Where,  after  the  State  Industrial 
Commission  has  rendered  a  decision  that  the  claimant's  employment  at  the  time 
of  the  accident  was  not  covered  by  the  Workmen's  Compensation  Law,  an  applica- 
tion for  a  rehearing  la  made  and  evidence  presented  indicating  that  the  decision 
of  the  Commission  was  made  without  full  knowledge  of  the  facts,  it  may,  not- 
withstanding the  time  to  appeal  under  section  23  of  the  Workmen's  Compensation 
Law  has  passed,  grant  the  rehearing  and  correct  its  decision  under  sections  22 
and  74  of  the  statute.  Beckmann  v.  Oelerlcb  A  Son  (1916)  174  App.  Dlv.  363, 
180  N.  Y.  Supp.  791. 

§  23.  Appeal!  from  the  oommiMion. — ^An  award  or  decision  of  the  com- 
mission shall  be  final  and  conclusive  upon  all  questions  within  its  juris- 
diction, as  against  the  state  fund  or  between  the  parties,  unless  reversed 
.  or  modified  on  appeal  therefrom  as  hereinafter  provided.  Within  thirty 
days  after  notice  of  the  filing  of  the  award  or  the  decision  of  the  commis- 
sion has  been  sent  to  the  parties  an  appeal  may  be  taken  to  the  appellate 
division  of  the  supreme  court,  third  department,  from  such  award  or  de- 
cision by  any  party  in  interest  including  an  employer  insured  in  the  state 
fund.  If  notice  of  such  appeal  is  served  upon  the  commission,  the  com- 
mission shall  within  thirty  days  thereafter  serve  upon  the  parties  in 
interest  a  statemmt  of  its  conclusions  of  fact  and  rulings  of  law  in  such 
case.  The  commission  may  also,  in  its  discretion  certify  to  such  appellate 
division  of  the  supreme  court,  questions  of  law  involved  in  its  decision. 
Such  appeals  and  the  questions  so  certified  shall  be  beard  in  a  summary 
manner  and  shall  have  precedence  over  all  other  civil  cases  in  such  court. 
The  commission  shall  be  deemed  a  party  to  every  such  appeal,  and  the 
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attome^-general,  without  extra  compensation,  shall  represent  the  commis- 
siou  thereon.  An  appeal  may  also  be  taken  to  the  court  of  appeals  in  all 
cases  where  the  decision  of  the  appellate  division  ia  not  unanimous  and 
by  the  consent  of  the  appellate  division  or  a  judge  of  the  conrt  of  appeals 
where  the  deciuou  of  the  appellate  division  is  unanimous  in  the  same 
manner  and  subject  to  the  same  limitations  not  inconsistent  herewith  as 
is  now  provided  in  civil  actions.  It  shall  not  be  necessary  to  file  exceptions 
to  the  rulings  of  the  commission.  The  commlffiion  shall  not  be  required 
to  file  a  bond  upon  an  appeal  by  it  to  the  eonrt  of  appeals.  Otherwise 
such  appeals  shall  be  subject  to  the  law  and  practice  applicable  to  appeals 
in  civil  actions.  Upon  final  determination  of  snch  an  appeal,  the  com- 
mission shall  enter  an  order  in  accordance  therewith,  {Be-enacied  hy  L. 
1914,  dt.  41  and  amended  by  L.  1916,  eh.  622  and  L.  1917,  ch.  705,  in  effect 
Jviy  1,  1917.) 

AppMl;  prooednn. — In  order  to  bring  a  decision  of  the  Compensation  ConunlB- 
Blon  before  tbe  Appellata  Division  It  Is  not  neceesuy  to  fllo  exceptions  to  tbe 
flndlnga  of  fact  or  ooncliulons  of  law,  or  tbat  tbe  grounds  of  the  appeal  should 
be  Btatod  In  the  notice.  The  appeal  abould  bring  up  the  whole  case  to  be  heard 
upon  tbe  record  of  tbe  ConunlMlon  and  tbe  briefs  and  arguments  submitted  by 
the  raapecUve  parties.  It  was  the  Intention  of  tbe  statute  that  the  procedure, 
both  before  the  CommlBBlon  and  on  appeal,  should  be  simple  and  without  uunecee- 
sary  delay  or  useless  formality.  Kenny  v.  Union  Railway  Co.  <IS15),  IBS  App. 
DlT.  *97,  152  N.  Y.  Supp.  117. 

Eight  to  appeaL — Under  tbe  proTlBlons  of  this  section  an  appeal  cannot  be  taken 
to  the  Court  of  Appeals  from  a  UDanlmons  decision  unlesB  the  Appellate  DItIbIou 
permits  It  and  certlfles  that  In  Its  opinion  a  question  of  law  la  InTolved  which  ought 
to  be  roTlewed  or  unless.  In  case  of  Its  refusal  to  bo  certify,  an  appeal  Is  allowed 
by  a  judge  of  thle  court  The  Workmen's  CompeuBatlon  Act  provldee  a  Bummary 
remedy  which  differs  In  substantial  reepecta  from  a  clvtl  action  to  recoTer  dam- 
ages for  personal  Injuries  caused  by  negligence.  It  was  not  tbe  legislative  design 
to  extend  the  right  of  tqipeal  or  to  permit  appeals  to  the  Court  of  Appeals  In  cases 
arising  under  It  where  no  right  of  appeal  would  exlBt  It  the  employee  bad  sought 
to  enforce  blB  rights  In  an  action  tor  damages  for  personal  Injuries  resulting 
from  negligence.    Harnett  t.  Steen  Co.  (1915),  216  N.  Y.  101,  110  N.  E.  170. 

Employer*!  right  of  appeal;  Ininranoe  la  State  fond. — Tbe  Workmen's  Compensa- 
tion Law  makes  a  distinction  as  respects  tbe  right  of  appeal  between  those  who 
Insure  In  tbe  State  fund  and  those  who  Insure  with  other  insurance  carriera.  Em- 
ployers who  insure  In  the  State  fund  are  given  absolute  Immunity  under  section 
S3,  which  is  not  the  case  where  they  take  oat  other  Insurance.  Hence,  where  an 
employer  has  insured  in  the  State  fund,  his  interest  in  the  award  is  so  remote  that 
the  Legislature  has  not  authorized  an  appeal  by  him  where  he  Is  not  otherwise 
aggriered.  Crockett  v.  International  Railway  Co.  (1S16),  170  App.  DIv.  122,  15G 
N.  Y.  Supp.  692. 

Srrort  nay  be  oorreeted  only  by  appeal  Where  tbe  Compensation  Commission 
makes  an  error  In  finding  as  to  whether  plaintiff's  injury  was  accidental,  bis  only 
remedy  Is  on  appeal  as  provided  by  this  section.  Nand  v.  King  Sewing  Machine  Co. 
(1916),  96  Misc.  676,  150  N.  Y.  Supp.  910,  revd.  on  other  grounds  (1917),  178  App. 
DlT.  31,  164  App.  DlT.  200. 

Neeettlty  for  exception  to  award. — Where  no  exception  has  been  takm  by  either 
the  employer  or  Insurance  carrier  to  a  finding  by  the  Commission  as  to  the  Injury 
sustained  by  Uia  claimant,  resulting  in  tbe  loss  ot  eighty  per  cenL  of  the  vision  of 
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lilB  left  eye.  and  as  to  tbe  award  made,  and  Ute  Ituuranee  carrier  agreed  at  the 
bearing  to  make  payment  of  the  award,  the  correctuesB  of  tbe  award  la  not  betore 
the  court  for  review.  Blaea  t.  Bltaa  Co.  (I»17),  177  App.  DIt.  370,  163  N.  Y. 
Stipp.  722. 

Where  the  Commluion  bai  certUed  the  STldenoe  taken  before  It,  aa'well  as  Its 
own  flndlngB  of  fact  therefrom  to  aid  the  court  on  appeal,  the  evidence  may  be 
considered  to  explain  but  not  to  contradict  or  vary  the  Commluloner'e  findings. 
Rbelnwald  v.  Builders'  Brick  ft  Supply  Co.  (191G),  168  App.  Dlr.  42G,  163  N.  Y. 
Sapp.   B98. 

Qneitloa  eertl£ed  to  Appellate  Dlvldon;  ooaalleration  of  ether  qvettioni. — Where 
tbe  State  Industrial  Commlselon  has  determined  aa  a  matter  of  fact  that  death  re- 
sulted from  accidental  Injuries  which  arose  out  of  and  In  tbe  oourse  of  an  em- 
ployment and  certlflea  that  qneetlon  for  determination  by  tbe  Appellate  Dlvlalon, 
the  court  will  determine  only  whether  there  it  evidence  to  austain  tbe  finding  of 
fact,  and  only  In  the  absence  of  such  evidence  Is  tbe  finding  an  error  of  law. 
ChludElnakl  v.  Standard  Oil  Co.  (1916),  176  App.  Dlv.  S7,  16S  N.  Y.  Supp.  22G. 

Pracednre  on  nnneeeiittil  appeal  by  employer  and  Insnrance  oarrier. — On  an  nn- 
auccsBsful  appeal  by  tbe  employer  and  Insurer  from  an  order  afflrmlnK  an  award 
under  the  Workmen's  Compensation  Law,  the  order  of  afflrmanca  by  this  court 
under  ordinary  circumstances  should  be  made,  with  coats,  the  aame  as  Is  usually 
done  on  an  afllnaance  of  a  final  order  In  a  siteclal  proceeding.  Matter  of  Petrle 
(19IS),  218  N.  Y.  780,  113  N.  B.  466  (Mem.) 

§  24.  Coita  and  fees. — If  the  conuniBaion  or  the  court  before  which 
any  proeeedingB  for  compensation  or  concerning  an  award  of  compensa- 
tion have  been  brought,  under  this  chapter,  determines  that  such  pro- 
ceedings have  not  been  so  brought  upon  reasonable  ground,  it  shall  assess 
the  whole  cost  of  the  proceedings  upon  the  party  who  has  so  brought  them. 
Claims  for  legal  services  in  connection  with  any  claim  arising  under  this 
chapter,  and  claims  for  services  or  treatment  rendered  or  supplies  fur- 
nished pursuant  to  section  thirteen  of  this  chapter,  shall  not  be  enforceable 
unless  approved  by  the  commission.  If  so  approved,  such  claim  or  claims 
shall  become  a  lien  upon  the  compensation  awarded,  but  shall  be  paid 
therefrom  only  in  the  manner  6sed  by  the  commission.  In  case  an  award 
is  affirmed  upon  an  appeal  to  the  appellate  division,  the  same  shall  be 
payable  with  interest  thereon  from  the  date  when  said  award  was  made  by 
the  commission.  (Re-enacted  iy  L.  1914,  ch.  41  and  amended  hy  L.  1917, 
ch.  705,  in  effect  July  1,  1917.) 

Sffect  of  unanlmoni  aflbmanoe  by  AppeUate  Dlvliioni  Inqnlry  as  to  hazardoni 
nature  of  employee'!  employment  not  foreclosed. — A  unanimous  afUrmance  by  the 
Appellate  Dlvlaton  of  an  award  for  the  death  of  tbe  driver  of  a  delivery  wagon 
for  a  florist,  resulting  from  Injuries  received  by  falling  from  a  ladder  while  asslBt 
Ing  In  adjusting  a  window  box,  does  not  prohibit  tbe  Court  of  Appeals  from  re- 
viewing the  question  whether  the  work  of  tbe  decedent  when  Injured  was  or  was 
not  incidental  to  the  operation  of  the  delivery  wagon,  that  being  a  mere  conclusion 
drawn  from  undleputed  tacts  found  In  detail.  Glatzl  v.  Stumpp  (1917),  220  N.  Y. 
71,  114  N.  E.  1053,  revg.   (1916),  174  App.  Dlv.  901,  1G9  N.  Y.  Supp.  1116. 

Cost!  not  to  be  awarded  against  nnsuooessfol  claimant  personally. — In  cases  under 
the  Workmen's  Compensation  I^w,  Involving  no  element  of  unreasonablenees,  tbe 
award  of  costs  is  left  by  section  23  of  tbe  statute  to  tbe  discretion  of  tbe  court; 
and  ordinarily  In  tbe  exercise  of  tbat  discretion  costs  will  not  be  awarded  asidnst 
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an  nnaucceBBfol  claimant  peraonally,  but  will  be  charEed  agalnat  ttae  State  Indus- 
trial CommtBalon,  wtatch  virtually  repreaenta  such  claimant  throagb  the  attorney- 
general,    WllBon  T.  Dorfllnger  A  Sons  (1916),  218  N.  Y.  734, 114  K.  B.  4S4  (H«ii.) 

Elimination  of  teohnlHl  mlei;  oonaideratlon  of  qneitloa  ralaed  by  methodi  «thei 
tban  tlLOK  neoeiiary  In  action  at  law. — The  atatutory  provlalon  eliminating  the 
application  of  technical  ralea  under  the  Worhmen'a  Cnnpenaation  Law  ip  one  which 
Ib  liberally  applied  in  accordance  with  the  aplrlt  of  the  proTlalon  tor  the  protection 
of  clalmanta  against  technicalities  tn  the  trial  of  claima,  and  equal  Justice  reqnlrea 
that  It  should  be  so  applied  as  to  permit  to  a  defendant  consideration  of  a  aub- 
stantlal  Question,  which  has  been  fairly  raised,  although  not  by  methods  neces- 
sary tn  an  ordinary  action.  Zlagler  t.  Cassidy's  Sons  (IBIT),  220  N.  Y.  S8,  UG 
N.  B.  471,  affg.  (1915),  171  App,  Div.  959,  156  N.  T.  Supp.  1151. 

AUowanae  to  relatives  for  lemaes  la  oonneotlon  with  funeral  of  deceased. — ^There  la 
DO  prorlfllon  of  the  Workmen's  Compensation  Law  which  Justiflea  an  allowance 
to  a  relative  for  services  In  connection  wlUi  the  funeral  or  burial  of  the  deceased 
In  the  absence  of  proof  that  the  relative  paid  or  had  become  liable  for  the  payment 
of  any  part  of  the  funeral  expenses  or  made  any  claim  to  that  effect.  Tirre  v. 
Bush  Terminal  Co.  (1916),  172  App.  Div.  386,  168  N.  Y.  8upp.  883. 

§  26.  Compeiuatioii,  how  payable. — Compensation  under  the  proviuons 
of  this  chapter  shall  be  payable  periodically  by  tiie  employer,  in  accordance 
with  the  method  of  payment  of  the  wages  of  the  employee  at  the  time  of  his 
injnry  or  death,  and  shall  be  so  provided  for  in  any  award ;  but  the  com- 
mission may  determine  that  any  payments  may  be  made  monthly  or  at  any 
other  period,  as  it  may  deem  advisable.  The  state  fund  or  insurance  cor- 
poration in  which  an  employer  is  insured  shall,  within  ten  days  after  de- 
mand by  such  anployer  and  on  the  presentation  of  evidence  of  payment  of 
compensation  in  accordance  with  this  chapter,  reimburse  the  employer 
therefor.  An  injured  employee,  or  in  case  of  death  his  dependents  or  per- 
sonal representative,  shall  give  receipts  for  payment  of  compensation  to 
the  employer  paying  the  same  and  such  employer  shall  forward  receipts 
therefor  promptly  to  the  commission.  The  commission,  whenever  it  shall 
so  deem  advisable,  may  commute  such  periodical  payments  to  one  or  more 
lump  sum  payments  to  the  injured  employee  or,  in  case  of  death,  his  de- 
pendents, provided  the  same  shall  be  in  the  interest  of  justice.  (Amended 
by  L.  1914,  ch.  41,  and  L.  1915,  ch.  167.) 

Lump  sum  payments;  only  particnlar  and  ezoeptional  luitsnoes  warrant  deviation 
from  periodiosl  payment  plan. — It  was  not  the  purpose  of  this  proTlslon  to 
destroy  the  general  scheme  of  the  statute  establlsblng  periodical  payments' and 
permit  the  Commleslon  in  every  Instance  to  commute  periodical  payments  into  a 
lump  sum  payment.  Rather  it  was  the  purpose  to  provide  for  particular  and 
exceptional  instances.  It  was  recognised  by  the  Legislature  that  there  might 
be  isdlvldual  casae  where  Justice  would  be  promoted  by  a  deviation  from  the  prin- 
ciple of  periodical  payments  and  It  was  desired  to  place- in  the  hands  ol  the 
Commission  authority  to  deal  with  such  Individual  cases  snd  to  provide  for  one 
or  more  lump  sum  payments  as  the  circumstances  of  that  particular  case  might 
seem  to  require.  That  such  was  the  purpose  of  the  statute  Is  clear  from  the  qualify- 
ing expression  therein  contained,  "provided  the  same  shall  be  In  the  Interest 
of  Justice."  There  should  be  something  taking  the  case  out  of  the  ordinary  rule 
to  Justify  the  Commission  In  making  an  exception  thereto.  The  exception  must 
be  "in  the  Interest  of  Justice"  and  should  not  depend  on  the  whim  or  caprice  of  the 
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claimant  or  tbe  «nplo7er,  nor  shonld  It  deiMUd  on  &&  arbitrary  ruling  of  tli« 
Commission.  Adams  t.  New  York,  Ontario  A  Weatem  R7.  Co.  (1916),  175  App. 
DlT.  714,  161  N.  Y.  Supp.  919,  affd.  (1817),  220  N,  T.  680,  114  N,  E.  1048. 

Although  thta  flection  of  the  statute  provides  that  the  payments  made  under 
certain  conditions  be  commuted  to  one  or  more  lump-eum  payments,  anch  commuta- 
tion InTolves  a  reduction  In  tbe  total  amount  of  tbe  award  aa  determined  by  Its 
present  value  based  upon  the  probabllltlee  of  continuing  life.  Womeok  v.  Buffalo 
Gas  Co.  (191S),  176  App.  DIv.  268,  161  N.  Y.  Supp.  676. 

§  26.  EnfOToement  of  payment  in  defaiilt,r — If  payment  of  compensa- 
tion, or  an  inBtalment  thereof,  due  under  the  terms  of  an  award,  be  not 
made  by  the  employer  within  ten  days  after  the  same  is  due,  the  insurance 
carrier  shall  bS  liable  therefor  and  if  not  paid  within  ten  days  after  de- 
mand by  the  injured  employee  or  in  case  of  death  his  dependents  or  by 
the  oonunission,  the  amount  of  such  payment  shall  eonstitate  s  liquidated 
claim  for  damages  against  the  employer,  self-insurer  or  insurance  corpora- 
tion, which  with  an  added  penalty  of  fifty  per  centum  may  be  recovered 
on  an  action  to  be  instituted  by  the  conunission  in  tbe  name  of  the  people 
of  the  state.  An  employer  who  negligently  or  intentionally  defaults  in 
payment  of  compensation  in  the  first  instance  under  this  chapter  shall  be 
liable  to  a  penalty  of  not  more  than  ten  per  centum  of  the  amount  of  such 
compensation,  notwithstanding  the  fact  that  the  insurance  corporation  or 
state  fund  subsequently  pays  the  compensation  as  provided  in  this  section. 
If  sach  default  be  made  in  the  payment  of  an  instalment  of  compensation 
and  the  whole  amount  of  such  compensation  be  not  due,  the  commission 
may,  if  the  present  value  of  such  compensation  be  computable,  declare  die 
whole  amount  thereof  due,  and  recover  the  amount  thereof  with  tbe  added 
penalties,  as  provided  by  this  section.  Any  sneh  action  may  be  compro- 
mised by  the  commission  or  may  be  prosecuted  to  final  judgment  as,  in  the 
discretion  of  the  conunissiou,  may  best  serve  the  interests  of  the  persons 
entitled  to  receive  the  compensation  or  the  benefits.  Compensation  recov- 
ered under  this  section  shall  be  disbursed  by  the  commission  to  the  per- 
sons entitled  thereto  in  accordance  with  the  award.  A  penalty  recovered 
pursuant  to  this  section  shall  be  paid  into  the  state  treasury,  and  be  appli- 
cable to  the  expenses  of  the  commission. 

In  case  of  default  by  the  employer  in  the  payment  of  any  compensation 
due  under  an  award  for  the  period  of  thirty  days  after  payment  is  due 
and  payable,  any  party  in  interest  may  file  with  the  county  clerk  for  the 
county  in  which  the  injury  occurred,  a  certified  copy  of  a  decision  of  the 
state  industrial  commission  awarding  compensation,  or  ending,  diminishing 
or  increasing  compensation  previously  awarded,  from  which  no  appeal  has 
been  taken  within  the  time  allowed  therefor,  and  thereupon  judgment  must 
be  entered  in  the  supreme  court  by  the  clerk  of  such  county  in  conformity 
therewith  immediately  upon  the  filing  of  such  decision.  Such  decree  or 
judgment  shall  be  entered  in  the  some  manner  and  shall  have  the  same  ef- 
fect and  all  proceedings  in  relation  thereto  shall  thereafter  be  the  same, 
as  though  said  decree  or  judgment  had  been  rendered  in  a  suit  duly  heard 
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and  determined  by  the  supreme  court,  except  that  there  shall  be  no  appeal 
therefrom.  The  court  upon  the  filing  with  it  of  a  certified  copy  of  a  deci- 
sion of  the  state  industrial  commission  ending,  diminishing  or  increasing 
compensation  previously  awarded,  shall  revoke  or  modify  its  prior  decree 
or  judgment  so  that  it  will  conform  to  said  decision.  Neither  the  eosunis- 
fflou  nor  any  party  in  interest  shall  be  required  to  pay  any  fee  to  any  pub- 
lic officer  for  filing  or  i%eording  any  paper  or  instrument  executed  in  pur- 
suance of  this  section.  {Be^nacted  by  L.  1914,  ch,  41,  and  amended  by  L. 
1915,  ch.  167,  and  L.  1916,  eh.  622.) 

Enforeement  of  physlolan'a  btU  approved  by  CommlMlon;  aotlon  by  phjrtlclaa  not 
mBlntalnble. — Wbere  the  State  Industrial  CommlBBlon  upon  apprvvol  ot  a  physl- 
clan'e  btll  for  services  to  an  injured  employee  kItob  no  direction  reepectlng  the 
manner  of  payment,  an  action  by  the  physician  1b  not  maintainable  directly  against 
Uie  employer's  insurer  as  nnder  section  2fl  of  the  Workmen's  Compensation  Law, 
as  amended  by  U  191G,  oh.  1S7,  the  claim  can  only  be  enforced  by  an  action 
instituted  by  the  commlBsion  in  the  name  of  the  people  of  tlie  state.  Hlrsch  v. 
Zurich  Qeneral  Accident  and  Liability  Ins.. Co.  (1916),  ST  Hlsc.  360,  161  N.  Y. 
Supp.  380. 

§  27.  Bepoaiting  future  paymentt. — If  an  award  under  this  chapter 
requires  payment  of  death  benefits  or  other  compensation  by  an  insurance 
carrier  or  employer  in  periodical  paymenta,  the  commission  may,  in  its 
discretion,  at  any  time,  any  provision  of  this  chapter  to  the  contrary  not- 
withstanding, compute  and  permit  or  require  to  be  paid  into  the  state  fund 
an  amount  equal  to  the  present  value  of  all  unpaid  death  ben^ts  or  other 
compensation  in  cases  in  which  awards  are  made  for  total  permanent  or 
permanent  partial  disability  for  a  period  of  one  hundred  and  four  weeks 
or  more,  for  which  liability  exislB,  together  with  such  additional  sum  as 
the  commission  may  deem  necessary  for  a  proportionate  payment  of  ex- 
penses of  administering  the  fund  so  created.  The  moneys  so  paid  in  for 
all  death  benefits  or  other  cmnpensation  to  constitute  one  aggregate  and 
indivisible  fund;  and  thereupon  such  employer  or  insurance  carrier  shall 
be  discharged  from  any  further  liability  under  such  award  and  payment 
of  the  same  as  provided  by  this  chapter  shall  be  assumed  by  the  special 
fund  so  created.  All  computations  made  by  the  commission  shall  be  upon 
the  basis  of  the  survivorship  annuitants '  table  of  mortality,  the  remarriage 
tables  of  the  Dutch  Royal  Insurance  Institution  and  interest  at  three  and 
one-half  per  centum  pw  annum. 

Such  special  fund  shall  be  kept  separate  and  apart  from  all  other 
moneys  of  the  state  fund,  and  shall  not  be  liable  for  any  losses  or  ex- 
penses of  administration  of  the  state  fund  other  than  the  expenses  in- 
volved in  the  administration  of  such  special  fund,  nor  shall  the  state  fund 
be  charged  with  the  losses  or  expenses  of  the  ag^^ate  special  fund  be- 
yond the  amount  of  such  special  fund. 

The  commission  may  in  like  manner,  in  its  discretion,  commute  and  per- 
mit or  require  to  be  paid,  into  said  aggregate  special  fund,  by  one  or 
more  resolutions  one  or  more  awards  computable  nnder  this  section. 
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Any  portion  of  sach  special  fund  may  pursuant  to  a  resolution  of 
the  commiBsioQ  approred  by  the  euperintendent  of  insurance  be  invested 
in  any  of  the  securities  in  which  a  life  insurance  corporation  may  in- 
vest its  assets  as  provided  in  section  one  hnndred  of  the  insurance  law. 
(Be-enaeted  by  L.  1914,  c%.  41,  and  amendtd  hy  L.  1916,  ch.  622,  and  L. 
1917,  eh.  705,  in  effect  July  1, 1917.) 

PnrpoK  of  leotloa. — Tbe  parvose  of  aectloni  25  and  27  Is  the  same.  PuHcular 
cues  may  arise  when  payment  to  the  employee  or  hU  dependents  or  payment  Into 
the  State  fund  of  one  lump  sum  may  be  in  the  Interest  of  Justice.  But  such  cases 
are  ezcepttonal  and  must  be  dealt  with  as  they  arise.  Adams  t.  New  York,  Ontario 
k  Western  Ry.  Co.  (1B16).  17B  App.  DIv.  71*.  181  N.  T.  Supp.  81»,  affd.  (1917),  220 
N.  T.  B80,  in  N.  B.  1M6. 

AppUeatlon  to  award  to  widow. — ^Thls  section  does  not  apply  to  an  award  made  to 
a  widow  sines  It  does  not  contemplate  and  falls  to  provide  for  weighing  or  de- 
termining the  contingency  of  the  widow's  remarriage,  which  would  bring  about  a 
ceeeatlon  of  payments.  Adams  t.  New  York,  Ontario  ft  Western  Ry.  Co.  (1917),  220 
N.  Y.  580. 114  N.  B.  l(Me  (mem.),  afCg.  (1918).  175  App.  Dlv.  714. 161  N.  Y.  Supp.  919. 

Power  to  paM  role,  applioable  to  all  eaiei,  requiring  mutual  aompanies  and  self- 
lainren  to  pay  into  State  Fund. — The  State  Industrial  Commission  has  no  power 
under  this  section  to  pass  a  rule  applicable  to  all  cases  by  which  mntual  com- 
pensation tnsarance  companies  and  all  self  Insurers  are  required  to  pay  into  the 
State  fund  the  present  value  of  future  installments  under  awards  lA  death  cases. 
Adams  v.  New  York.  Ontario  «  Western  Ry  Co.  (1918),  176  App.  Dlv.  714,  161 
N.  Y.  Supp.  919.  atfd.  (1917),  920  N.  T.  5S0.  114  N.  B.  1046. 

Commutation  mast  be  arrived  at  oa  MlentUo  bailsj  Impoailble  eaiei  eoatemplated. — 
The  provlBloti  that  it  must  be  "possible  to  compute  the  present  value  of  all  future 
pigments  with  due  regard  for  life  contingencies"  implies  that  there  are  cases  where 
the  present  value  of  future  payments  cannot  he  properly  computed.  The  C^ommlS' 
slon  is  not  at  liberty  to  guess  at  the  present  value  of  future  payments  regardless 
of  the  contingenclea  which  may  arise.  The  meaning  of  the  statute  Is  that  the 
situation  and  conditions  must  be  each  that  the  present  value  ot  future  paymeats 
may  be  arrived  at  on  a  scientific  basis  and  with  an  approximate  approach  to 
certainty  and  fairness  and  to  the  monetary  equivalent  of  tbe  payments  which  the 
statute  requires  to  be  made  periodically  in  the  future.  Adams  v.  New  York,  On- 
tario A  Western  Ry.  Co.  (1916),  175  App.  Dlv.  714.  181  N.  Y.  Supp.  919.  afTd. 
(1917),  220  N.  r.  680,  114  N.  B.  1048. 

§  28.    limitatiim  of  right  to  compentatioik — ^The  right  to  claim  compen- 
sation under  this  chapter  shall  be  forever  barred  unless  within  one  year 
after  the  injury,  or  if  death  result  therefrom,  within  one  year  after  such  i 
death,  a  claim  for  compensation  thereunder  shall  be  filed  with  the  com- 
mission. 

§  29,  Snhn^tion  to  remedies  of  employees, — If  an  employee  entitled  to 
compensation  under  this  chapter  be  injured  or  killed  by  tbe  negligence  or 
wrong  of  another  not  in  the  same  employ,  such  injured  employee,  or  in 
case  of  death,  his  dependents,  shall,  before  any  suit  or  any  award  under 
this  chapter,  elect  whether  to  take  compensation  under  this  chapter  or  to 
pursue  his  remedy  against  such  other.  Such  elections  shall  be  evidenced 
in  such  manner  as  the  commisBion  may  by  rule  or  regulation  prescribe. 
If  sucb  injured  employee,  or  in  case  of  death,  his  dependents,  elect  to 
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take  compensation  under  this  chapter,  the  awarding  of  comprasation  shall 
operate  as  an  asmgnment  of  the  canse  of  action  against  sach  other  to  the 
state  for  the  benefit  of  the  state  insurance  fond,  if  compensation  be  pay- 
able therefrom,  and  otherwise  to  the  person,  association,  corporation,  or 
insarance  carrier  liable  for  the  paymeut  of  such  compensation,  and  if  he 
elect  to  proceed  against  such  other,  the  state  insurance  fund,  person,  asso- 
ciation, corporation,  or  insurance  carrier,  as  the  case  may  be,  shall  con- 
tribute only  the  deficiency,  if  any,  betweai  the  amount  of  the  recovery 
against  such  other  person  actually  collected,  and  the  compensation  pro- 
vided or  estimated  by  this  chapter  for  such  case.  Such  a  cause  of  action 
assigned  to  the  state  may  be  prosecuted  or  comprised  by  the  commission. 
A  compromise  of  any  such  cause  of  action  by  the  employee  or  his  de- 
pendents at  an  amount  less  than  the  compensation  provided  for  by  this 
chapter  shall  be  made  only  with  the  written  approval  of  the  commission,  if 
the  deficiency  of  compensation  woald  be  payable  from  the  state  insur- 
ance fund,  and  otherwise  with  the  written  approval  of  the  person,  associa- 
tion, corporation  or,  insurance  carrier  liable  to  pay  the  same.  Wherever 
an  employee  is  killed  by  the  negligence  or  wrong  of  another  not  in  the 
same  employ  and  the  dependents  of  such  employee  entitled  to  compensa- 
tion under  this  chapter  are  minors,  such  election  to  take  compensatitm 
and  the  assignment  of  the  cause  of  action  against  such  other  and  such 
notice  of  election  to  pursue  a  remedy  against  such  other  shall  be  made  by 
such  minor,  or  shall  be  made  on  behalf  of  such  minor  by  a  parent  of 
such  minor,  or  by  his  or  her  duly  appointed  guardian,  as  the  commission 
may  determine  by  rule  in  each  case.  {Re-enacted  hy  L.  1914,  ck  41,  and 
amended  by  L.  1916,  ck.  622  and  L.  1917,  eh.  705,  in  effect  July  1,  1917.) 

(tae  of  tho  prlmarr  pnrpoiei  of  thla  section  Is  to  protect  the  employee  against  bis 
own  ImproTlduice,  weakness,  ignorance  or  ebort-alghtodness  In  eompromlBlng  Us 
claim  for  Injuries,  and  a  reciprocal  advantage  or  protection  to  the  Insurer  1b  glvui 
In  the  form  of  a  clahn  against  an^  third  party  negllKontl]'  causing  the  Injary, 
which  cannot  be  destroyed  by  the  act  of  the  Injured  party  without  the  written 
approval  of  the  Insurer.  Woodward  v.  Conklln  ft  Son  (1916),  171  App.  Dlv.  736, 
167  N.  T.  Supp.  948. 

The  term  "elect,"  as  used  In  this  section,  does  not  have  the  ordinary  meaning 
of  Indicating  a  choice  between  two  inconsistent  remedies  against  the  same  party, 
the  exercise  of  which  choice  In  one  direction  precludes  action  In  another.  Wood- 
ward T.  Conklln  A  Sou  (1B16),  171  App.  Dlv.  736.  167  N.  Y.  Supp.  9*8. 

A  compromise  or  release  by  an  employee  of  his  cause  of  action  against  a  third 
pariy  is  ineffectual  against  the  insurer  without  the  written  approval  of  the  latter. 
The  release  in  such  case  does  not  prevwit  the  Insurer  from  prosecuting  the 
assigned  claim  against  the  third  party.  Woodward  v.  Conklln  ft  Son  (1918), 
171  App.  DlT.  738,  157  N.  Y.  Hupp.  948, 

The  Workmen's  Compentattoa  Law  Is  cumulative  and  alternative  and  does  not 
impair  the  remedy  of  a  servant  as  an  Individual  under  the  common  law  or  other 
statutes.  It  affects  such  remedy  only  when  he  elects  to  receive  compensation  undn- 
the  act.  Miller  v.  New  York  Railways  Co.  (1916).  171  App.  Dlv.  316,  1B7  N.  Y. 
Supp.  200. 

In  an  action  for  personal  Injuries  the  defendant,  who  was  not  the  plaintilTB 
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master,  may  plead  as  a  separate  defense  that  tbe  plaintiff,  prior  to  tbe  com- 
mencement of  the  action,  made  claim  under  the  Workmen's  Compensation  Law 
lor  compensBtlon  lor  his  disability  due  to  the  same  accident,  and  received  an 
award.  Tbe  employee's  decision  to  accept  the  compensation  under  the  act  con- 
stituted an  election  of  remedies  within  tbe  meaning  of  section  29  of  the  Work- 
men's Compensation  Law  and  eetoived  bfm  from  any  othw  remedy.  Hlller  t. 
New  York  Railways  Co.  (1916),  171  App.  Dtv.  316, 157  N.  Y.  8upp.  SOO. 

A  claim  to  recover  damages  for  personal  Injurlee  not  being  assignable  under  the 
law  of  this  state,  tbe  rules  of  statutory  construction  require,  so  far  as  possible,  that 
section  29,  ao  far  as  It  modiflee  the  existing  Isw,  shall  be  limited  to  the  particular 
purpose  for  which  It  was  enacted,  and  It  must  be  construed  In  accordance  with  the 
leglslatlTS  Intent  United  States  P*ldelity  A  dnaninty  Co.  v.  New  York  Railways 
Co.  (1916),  93  HiBC.  118,  156  N.  Y.  Supp.  615. 

Construing  this  section  In  the  light  of  tbe  general  purpose  of  the  statute,  to 
establleb  a  system  of  state  Insurance  of  employees  engaged  In  hazardous  employ- 
ments and  to  provide  in  connection  tberewlth  a  eyBtem  of  Indemnlflcatlon  of  tbe 
state,  It  Is  evident  that  the  proTlslon  for  "subrogation  to  remedies  ol  employee" 
and  tbe  assignment  of  the  workmen's  cause  of  action  to  the  state  Is  for  the  purpose 
of  indemnlflcatlon  only,  and  the  extension  of  the  same  provision  to  indlvldusl  or 
corporate  Insurers  Is  subject  to  the  same  limitation,  .namely,  the  full  indemnlflca- 
tlon of  tbe  Insurer,  and  no  more.  United  States  Fidelity  ft  Guaranty  Co.  v.  New 
York  Railways  Co.  (1916).  98  Misc.  118.  166  N.  Y.  Supp.  61E. 

Where  a  workman  entitled  to  compensation  under  the  statute  was  Injured  or 
killed  by  the  negligence  or  wrong  of  another  not  In  tbe  same  employ,  and  elects 
to  take  Bucb  compensation  and  assigns  his  claim  against  the  third  party  tort  feasor 
to  an  Insurer  liable  for  tbe  payment  of  the  compensation,  his  assignee  Is  entitled  ' 
to  be  IndemnlDed  merely  for  the  compensation  paid  under  tbe  law  and  may  not 
recover  the  same  damagee  which  the  employee  might  have  been  entitled  to  bad  he 
sued  tbe  third  party  tort  feasor.  United  States  Fidelity  A  Guaranty  Co.  v.  New 
York  Railways  Co.  (1916).  93  HIsc.  US.  156  N.  Y.  Supp.  615. 

The  resson  for  the  proTlslon  ss  to  election  is  founded  upon  tbe  common-law  rule 
that  there  should  not  be  a  double  satisfaction  for  the  same  Injury.  Tbe  right  thus 
to  prescribe  an  election  of  remedies  Is  not  sCfected  by  the  circumstance  that  the 
compensation  Is  under  the  statute  to  be  determined  by  data  which  are  not  pre- 
scribed for  the  Jury  In  an  action.  Nor  can  it  be  claimed  that  the  act  merely 
provides  Insurance  for  the  servant  for  he  pays  no  premiums.  Miller  v.  New  York 
Railways  Co.  (1916),  171  App.  DIt.  316,  167  N.  Y.  Supp.  200. 

Compliance  wltli  itatnte  not  a  defense  te  action  under  teetlou  190B  of  the  Code  of 
Civil  Itooedere. — See  Bbanahan  v.  Monarch  Engineering  Co.  (1915),  82  Misc.  466, 
156  N.  Y.  Supp.  143,  alfd.  (1916),  172  App.  Div.  221,  159  N.  Y.  Supp.  257. 

EleoUon  of  minor. — Tbe  legislature  may  remove  tbe  disability  of  Infancy  so  as 
to  permit  a  minor,  old  enough  under  the  Labor  I^w  to  go  to  work,  to  make  an 
election  as  to  whether  he  will  work  under  the  "Workmen's  (Compensation  Act" 
or  the  common  law.  Herkey  v.  Aplgar  Manufacturing  Co.  (1915),  90  Misc.  457,  153 
N.  Y.  Supp.  369. 

Where  In  a  common  law  action  brought  Id  behalf  of  an  Infant  employee  to  recover 
damages  for  personal  Injuries  received  while  working  for  defendant  In  hie  factory 
the  answer  pleads  as  a  separate  and  complete  defense  that  defendant  has  complied 
with  the  proylslone  of  tbe  Workmen's  Compensation  Act  and  is  relieved  from  all 
liability  to  plaintiff,  except  as  provided  In  said  statute,  a  demurrer  to  such  defense 
that  said  statute  cannot  deprive  plaintiff  of  her  right  to  resort  to  the  court  for 
damages  If  she  ao  desire  must  be  overruled,  as  under  said  statute  tbe  employee  le 
given  no  choice  or  election,  and  If  the  emiriorer  chooses  to  come  thereunder  the 
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employee  Is  bound  to  and  1b  barred  from  all  other  remedy.    Herke7  ▼.  Aplgar  Han- 
ulacturiDg  Co.  (1915),  90  Mlec.  467,  163  N.  Y.  Supp.  369. 

Eleetlon  of  widow  to  ine  third  p«noa  dou  not  bar  award  to  dependent  mother. — 
An  award  of  compensation  may  be  made  to  the  mother  ol  a  decmsed  emploTee 
upon  proof  of  her  dependency  upon  the  deceased  at  the  time  of  the  aceld«it, 
although  the  widow  of  the  deceased  as  a  depMident  and  as  the  administratrix 
of  hia  estate  has  elected  under  section  Z9  of  the  Workmen's  Compensation  Law  to 
commence  an  action  tor  damages  against  a  third  party,  not  in  the  same  employ,  ' 
and  Buch  action  Is  actually  pendins  and  undetermined.  CahlU  v.  Terry  t  Tench  Co. 
(1916),   173   App.   Dlv.   418,   159  N.  Y.   Supp.   1060. 

This  section,  so  far  as  It  proTldes  lor  an  election  of  remedies,  relates  only  to  such 
dependants  as  have  an  election  or  may  be  benefited  or  affected  by  an  Section,  and 
does  not  Include  a  case  where  the  dependent  mother  possesses  no  right  of  election 
herself,  nor  can  be  beneflted  by  an  election  of  some  other  person.  CahlU  v. 
Terry  ft  Tench  Co.   (1916),  173  App.  Dlv.  418,  159  K.  Y.  Supp.  1060. 

Aiffht  of  eleotloB  to  lue  third  person  not  dependent  upon  nature  of  Insnranee 
carrier. — Whether  the  employer  is  Insured  in  the  State  insurance  fund  or  by  an 
Insurance  corporation  or  asBodatlon  authorized  to  transact  the  business  of  work- 
men's compensation  Insurance,  the  right  to  maintain  an  action  against  a  third 
party,  the  wrongdoer,  is  the  .same.  Casualty  Company  of  America  v.  Sweet  Elec- 
tric L.  t  P.  Co.  (191S),  174  App.  DIt.  82B,  162  N.  Y.  Supp.  107. 

Limitation  on  recovery  in  aottoa  by  Insuanae  carrier  acalust  third  person. — Where 
the  widow  of  an  employee  who  was  killed  by  an  electric  current  maintained, 
not  by  his  master,  but  by  a  third  person,  elects  to  take  the  benefit  of  the  Work- 
men's Compensation  Law  and  aaalgns  her  cause  of  action  against  the  third  person 
tor  the  negligence  causing  death  to  the  Insurance  company,  the  latter  may  recovca" 
of  the  person  causing  the  death  the  full  liability  therefor,  and  it  is  not  restricted 
to  a  recovery  of  the  amounts  it  has  paid  the  widow  under  the  Workmen's  Compen- 
sation Law.  It  teem,  that  the  damages,  when  recovered  by  the  Insurance  company, 
are  Impressed  with  the  trust,  fint,  to  reimburse  It  for  whatever  moneys  It  may 
be  called  upon  to  pay  to  the  widow  and  children,  and,  teeond,  If  there  be  a  surplus, 
to  account  therefor  to  the  proper  legal  representatives  of  the  deceased.  Casualty 
Company  of  America  v.  Sweet  Electric  L.  ft  P.  Go.  (1916),  174  App.  Dlv.  826,  162 
N.  Y.  Supp.  107. 

An  employee  may  maintain  a  ooramon-law  action  fer  neEllEcnoe  against  a  third 
party  without  alleging  and  proving  hie  election  to  do  bo  pursuant  to  this  section. 
It  feemt,  that  where  an  employee  brings  such  an  action  without  having  duly  evi- 
denced hie  election  to  do  so  be  win  not  be  entitled  to  an;  compensation  nnder  the 
statute,  even  though  he  fails  to  recover  the  full  amount  to  which  he  would  have 
been  entitled.  Lester  v.  Otis  Elevator  Co.  (1916),  1S9  App.  Dlv.  613,  ISG  N.  Y. 
Snpp.  624,  affg.   (1916),  90  Hisc.  649,  163  N.  Y.  Supp.  1058. 

§  30.  Revenues  or  benefit!  from  otlier  lonrcea  not  to  affect  oompensation. 
— No  benefits,  saviDgs  or  insurance  of  the  injured  employee,  independent  of 
the  provisioDB  of  this  chapter,  shall  be  considered  in  determining  the 
compensation  or  benefits  to  be  paid  under  this  chapter,  except  that,  in  case 
'  of  the  death  of  an  employee  of  the  state,  a  municipal  corporation  or  any 
other  political  subdivision  of  the  state,  any  benefit  payable  under  a  pen- 
sion system  which  is  not  sustained  in  whole  or  in  part  by  the  contributions 
of  the  employee,  may  be  applied  toward  the  payment  of  the  death  benefit 
provided  by  this  chapter.     (Amended  iy  L.  1914,  ck.  316.) 

§  31.    .^ireement  for  oontribntion  by  empIoToe  void. — ^No  agreooent  by 
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an  employee  to  -pay  any  porUon  of  the  preminm  paid  by  his  employer 
to  the  state  insarance  fund  or  to  contribnte  to  a  benefit  fund  or  depart- 
ment maintained  by  such  employer  or  to  the  cost  of  mutual  insurance  or 
other  insurance,  maintained  for  or  carried  for  the  purpose  of  providing 
compensation  as  herein  required,  shall  be  valid,  and  any  employer  who 
makes  a  deduction  for  such  purpose  from  the  wages  or  salary  of  any 
employee  entitled  to  the  benefits  of  this  chapter  shall  be  iniilty  of  a  mis- 
demeanor. 

§  32.  Waiyer  agreements  void. — ^No  agreement  by  an  employee  to  waive 
his  right  to  compensation  under  this  chapter  shall  be  valid. 

§  33.  Auignmenta ;  exemptions. — Claims  for  compensation  or  benefits 
due  under  this  chapter  shall  not  be  assigned,  released  or  commuted  ex- 
cept as  provided  by  this  chapter,  and  shall  be  exempt  from  all  claims  of 
creditors  and  from  levy,  execution  and  attachment  or  other  remedy  for 
recovery  or  collection  of  a  debt,  which  exempti<Mi  may  not  be  waived. 
Compensation  and  benefits  shall  be  paid  only  to  employees  or  their  de- 


§  34.  Preferences. — The  right  of  compensation  granted  by  this  chapter 
and  any  awards  made  thereunder  shall  have  the  same  preference  or  lien 
without  limit  of  amoimt  against  the  assets  of  the  employer  as  is  now  or 
hereafter  may  be  allowed  by  law  for  a  claim  for  unpaid  wages  for  labor. 
(Re-enacted  by  L.  1914,  ch.  41,  and  amended  dy  L.  1916,  cA.  622.) 

ARTICLE  III. 

SECtmirT  FOB  COKFEirSAnOII. 

Section  GO.  Securit]'  for  p&yment  of  compenBatlon. 

51.  Posting;  of  notice  regardlnK  compensation. 

G2.  B(t«ct  of  failure  to  Mcure  compensation. 

53.  Release  from  all  llabllltT- 

64.  The  Insurance  contract. 

§  50.  Secotity  for  payment  of  oompeniation. — ^An  ranployer  shall  secure 
compensation  to  his  employees  in  one  of  the  following  ways: 

1.  By  insuring  and  keeping  insured  the  payment  of  such  compensation 
in  the  state  fund,  or 

2.  By  insuring  and  keeping  insured  the  payment  of  such  compensation 
with  any  stock  corporation  or  mutual  association  authorized  to  transact 
the  business  of  workmen's  compensation  insurance  in  this  state.  If  in- 
surance be  BO  effected  in  such  a  corporation  or  mutual  association  the 
employer  shall  forthwith  file  with  the  commission,  in  form  prescribed  by  it, 
a  notice  specifying  the  name  of  such  insurance  corporation  or  mutual  as- 
sociation and  such  information  regarding  the  policies  as  the  commission  may 
require. 

3.  By  furnishing  satisfactory  proof  to  the  commission  of  his  finazteial 
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ability  to  pay  sach  compensation  for  himaelf,  in  which  case  the  com- 
mission may,  in  its  discretion,  require  the  deposit  with  the  commiaaion  of 
securities  of  the  kind  preecribed  in  section  thirteen  of  the  insurance  law, 
in  an  amount  to  be  determined  by  the  commission,  to  secure  his  liability 
to  pay  the  compensation  provided  in  this  chapter.  The  commission  may  also 
require  an  agreement  on  the  part  of  an  employer  to  pay  any  awards  com- 
muted under  section  twenty-seven  of  this  act,  into  the  special  fund  of 
the  state  fund,  as  a  condition  of  his  being  allowed  to  remain  uninsured 
pursuant  to  this  section.  The  commission  shall  have  the  authority  to 
revoke  its  consent  furnished  under  this  section  at  any  time  for  good 
cause  shown. 

If  an  employer  fail  to  comply  with  this  section,  be  shall  be  liable  to  a 
penalty  during  which  such  failure  continues  of  an  amount  equal  to 
the  pro  rata  premium  which  woald  have  been  payable  for  insurance  in 
the  state  fund  for  such  period  of  noncompliance  to  be  recovered  in  an 
action  brought  by  the  commission. 

The  commission  may,  in  its  discretion,  for  good  cause  shown,  remit  any 
such  penalty,  provided  the  employer  in  default  secure  compensation  as 
provided  in  this  section.  (Re-enacted  by  L.  1914,  eh,  41,  and  amended 
by  L.  1914,  ch.  316,  L.  1916,  ch.  622,  and  L.  1917,  ch.  705,  m  e#ec(  July 
1,  1917.) 

Xetliodi  of  proTldln?  for  •eonrfty  of  employee!. — Ah  the  State,  through  Its  Com- 
mission,  undertakes  to  make  compraisatlon  for  ln]nrlee  received  In  haEordous 
employmentB  from  moneys  which  the  employer  has  paid  In  advance  for  that  pur- 
poee,  or  the  payment  of  which  he  has  secured  by  proper  Insurance,  the  State  must 
be  held  strictly  to  Its  obligation  to  dlehuree  the  moneys  received  onder  the  act. 
McQueeney  v,  Sutphen  A  Myer  (1916),  167  App.  Dlv.  528,  163  N.  Y.  Supp.  654. 

The  right*  of  an  employee  do  not  depend  at  all  upon  the  manner  In  irttleh  Us  em- 
ployer ha.t  elected  to  carry  hit  InBuranoe. — An  employee  Is  not  prejudiced  by  the 
tact  that  hte  employer  quallfleH  as  a  eelf-inanrer  or  Insures  otherwise  than  In  the 
State  fund.  WlnSeld  v.  New  York  Central  k  Hudson  River  R.  R.  Co.  (1915),  KS 
App.  Dlv.  361,  163  N.  T.  Supp.  499,  affd.  (1915),  216  N.  Y.  284.  110  N.  B.  614, 
revd.  (1917),  244  V.  S.  147.  61  L.  ed.  1045,  37  Sup.  Ct.  S4fl. 

Primary  liability  of  Inniranoe  carrier. — An  Insurance  carrier  Is  primarily  liable 
for  any  award  made  against  the  employer  by  the  State  Industrial  Commission  and 
Is  not  entitled  to  an  Injunction  restratnlng  the  Commission  from  proceeding  against 
IL    The  Cascade  (1916),  241  Fed.  206. 

Discretion  of  commission  not  absolute.— The  third  clause  of  }  60  has  not  been, 
and  presumably  will  not  be,  construed  so  as  to  give  an  unbridled  discretion 
to  the  commlslaon,  nor  Is  It  to  be  presumed  that  solvent  employers  will  be  pre- 
vented from  becoming  self-insurers  on  reasonable  terms."  New  York  Central  R.  R. 
Co.  V.  White  (1917),  243  U.  S.  188,  208,  SI  L.  ed.  667.  37  Sup.  Ct.  247.  aSg.  (191S), 
216  N.  Y.  663,  110  N.  H.  1057,  affg.  (191B),  169  App.  Div.  903,  162  N.  Y.  Supp.  1149. 

§  SI.  Posting  of  notice  regarding  eompensation. — Every  employer  who 
has  complied  with  section  fifty  of  this  chapter  shall  post  and  maintain 
in  a  conspicQons  place  or  places  in  and  about  his  place  or  places  of  business 
typewritten  or  printed  notices  in  form  prescribed  by  the  commission,  stat- 
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ing  the  faet  that  he  has  complied  with  all  the  rules  and  regulations  of  the 
commission  and  that  he  has  secured  the  payment  of  compensation  to  his 
employees  and  their  dependents  in  accordance  with  the  provisions  of  this 


§  68.  Effect  of  failure  to  teoure  oompentatioii. — Failure  to  secure  the 
payment  of  compensation  ahall  constitute  a  misdemeanor  and  have  the 
effect  of  enabling  the  injured  employee,  or  in  case  of  death,  his  dependents 
or  legal  representatives,  to  maintain  an  action  for  damages  in  the  courts, 
as  prescribed  by  section  eleven  of  this  chapter.  (Re-enacted  hy  L.  1914, 
eh.  41,  and  amended  by  L.  1916,  cA.  622.) 

§  S3.  Release  from  all  liability. — An  employer  securii^  the  payment  of 
compensation  by  contributing  premiums  to  the  state  fund  shall  thereby 
become  relieved  from  all  liability  for  personal  injuries  or  death  sustained 
by  his  employees,  and  the  persons  entitled  to  compensation  tinder  this 
chapter  shall  have  recourse  therefor  only  to  the  state  fund  aud  BOt  to  \he 
employer.  An  employer  shall  not  otherwise  be  relieved  from  the  liability 
for  compensation  prescribed  by  this  chapter  except  by  the  payment  thereof 
by  himself  or  his  insurance  carrier. 

§  54.  The  insoranoe  contraot. — 1.  Bight  of  recoarse  to  the  insurance 
carrier.  Every  policy  of  insurance  covering  the  liability  of  the  employer 
for  compensation  issued  by  a  stock  company  or  by  a  mutual  association 
authorized  to  transact  workmen's  compensation  insurance  in  this  state 
shall  contain  a  provision  setting  forth  the  right  of  the  commission  to  en- 
force in  the  name  of  the  people  of  the  state  of  New  York  for  the  benefit  of 
the  person  entitied  to  the  compensation  insured  by  the  policy  either  by 
filing  a  separate  application  or  by  making  the  insurance  carrier  a  party 
to  the  original  application,  the  liability  of  the  insurance  carrier  in  whole 
or  in  part  for  the  payment  of  such  compensation ;  provided,  however,  that 
payment  in  whole  or  in  port  of  such  compensation  by  either  the  employer 
or  the  insurance  carrier  shall  to  the  extent  thereof  be  a  bar  to  the  recovery 
against  the  other  of  the  amount  so  paid. 

2.  Knowledge  and  jurisdiction  of  the  employe  extended  to  cover  the 
insurance  carrier.  Every  such  policy  shall  contain  a  provision  that,  as 
between  the  employee  and  ihe  insurance  carrier,  the  notice  to  or  knowl- 
edge of  the  occurrence  of  the  injury  on  the  part  of  the  employer  shall  be 
deemed  notice  or  knowledge,  as  the  ease  may  be,  on  the  part  of  the  insnr- 
anee  earner ;  that  jurisdiction  of  the  employer  shall,  for  the  purpose  of  this 
chapter,  be  jurisdiction  of  the  insurance  carrier  and  that  the  insur- 
ance carrier  shall  in  all  things  be  bound  by  and  subject  to  the  orders,  find- 
ings, decisions  or  awards  rendered  against  the  employer  for  the  payment 
of  compensation  imder  the  provisions  of  this  chapter. 

3.  Insolvency  of  employer  does  not  release  the  insurance  carrier. 
Every  such  policy  shall  contain  a  provision  to  the  effect  that  the  insolvency 
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or  bankruptcy  of  the  employer  sliall  oot  reliere  tiie  insuraiiee  carrier  fnHU 
the  payment  of  conLpensation  for  injnries  or  death  sustained  by  an  em- 
ployee during  the  life  of  such  policy. 

4.  Limitation  of  indemnity  agreements.  Every  contract  or  agreement 
of  an  employer  the  purpose  of  which  is  to  indemnify  him  from  loss  or  dam- 
age on  account  of  the  injury  of  an  employee  by  accidental  means,  or  on 
account  of  the  negligence  of  saeh  employer  or  his  oflBcer,  agent  or  servant, 
shall  be  absolutely  void  unless  it  shall  also  cover  liability  for  the  payment 
of  the  compensation  provided  for  by  this  chapter. 

5.  Cancellation  of  insurance  contracts.  No  contract  of  insurance  issued 
by  an  insurance  carrier  against  liability  arising  under  this  chapter  shall 
be  cancelled  within  the  time  limited  in  such  contract  for  its  expiration 
until  at  least  ten  days  after  a  notice  of  cancellation  of  such  contract,  on  a 
date  specified  in  such  notice,  shall  be  filed  in  the  office  of  the  commission 
and  also  served  on  the  employer.  Such  notice  shall  be  served  on  the  em- 
ployer by  delivering  it  to  him  or  by  sending  it  by  mail,  by  registered  letter, 
addressed  to  the  employer  at  his  or  its  last  known  place  of  residence ;  pro- 
vided that,  if  tiie  employer  be  a  partnership,  then  such  notice  may  be  so 
given  to  any  one  of  the  partners,  and  if  the  employer  be  a  corporation  then 
the  notice  may  be  given  to  any  agent  or  officer  of  the  corporation  upon 
whom  legal  process  may  be  served.  Provided,  however,  the  rights  to  can- 
cellation of  a  policy  of  insurance  in  the  state  fund  shall  be  exercised  only 
for  nonpayment  of  premiums, 

6.  Any  insurance  carrier  may  issue  policies,  including  with  employees, 
employers  who  perform  labor  incidental  to  their  occupations,  such  policies 
insuring  to  such  employers  the  same  compensations  provided  for  their 
employees,  and  at  the  same  rates;  provided,  however,  that  the  estimation 
of  their  wage  values,  respectively,  shall  be  reasonable  and  separately  stated 
in  and  added  to  the  valuation  of  their  pay  rolls  upon  which  their  premium 
is  computed.  The  employer  so  insured  shall  have  the  same  rights  and 
remedies  given  an  employee  by  this  chapter.  (He-enacted  by  L.  1914,  eh. 
41,  and  amended  ly  L.  1916,  ch.  622.) 

When  notice  to  iniurance  oanier  of  aooldent  not  neoetiary. — ^Notice  under 
flection  18,  ante,  does  not  have  to  be  glTen  to  the  Inanrance  compasr.  because  by 
virtue  of  BubdlvisioD  2  of  tbis  section  notice  to  the  employer  la  deemed  notice  to 
the  inaurance  carrier.  Slcardl  v.  Samoff  Hat  Co.  (1916),  176  App.  Dlv.  13,  162 
N.  Y.  Supp.  337. 


ARTICLE  IV. 

BTAtE  WOKEICEIT'S  COKFEITSATIOII  COKKIBSIOH. 

State  worhmen's  compensBtlon  commlaalon.     (Repealed.) 

Secretary,  depntlea  and  other  employeee.     (Repealed.) 

Expenaea. 

Office. 

Seaslons  of  commlaalon. 
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66.    Powers  ol  Individual  commiSBloners  and  deputy  commlBslonen. 

66.  Powers  and  dntlee  ol  secretary. 

67.  Rnles. 

48.  Technical  rules  of  evidence  or  procedure  not  required. 

69.  Issue  of  aubpcena;  penalty  for  failure  to  obey. 

70.  Recalcitrant  witnesses  punishable  as  for  contempt. 

71.  Fees  and  mileage  of  witnesses. 

72.  Depoalttons. 

73.  Transcript  of  stenographer's  minutes;  effect  as  evidence. 

74.  JnrlBdtction  of  commission  to  be  continuing. 

75.  Report  of  commission. 

76.  Commission  to  furnish  blank  forms. 

77.  Expenses  of  administering  commission. 

§  60.  State  workmen's  oompetuatioii  commission. — Repealed  by  L.  1915, 
ch.  614,  §  8,  tn  efect  May  22,  1915. 

§  61.  Secretary,  deputy  and  other  employees. — Repealed  by  L.  1915, 
ch.  614,  §  8,  tn  effect  May  22,  1915. 

Note. — L.  ISIG,  cb.  614,  created  the  State  Industrial  Commission. 

§  62.  Expenses. — The  commiBeion  may  make  the  necessary  expenditnre 
to  obtain  statiatical  and  other  information  to  establish  classificationa  of  em- 
ployments with  respect  to  hazards  and  risks.  The  expenses  of  the  eommis- 
sion,  including  the  premiums  to  be  paid  by  the  state  treasurer  for  the  bond 
to  be  furnished  by  him,  shall  be  paid  out  of  the  state  treasury  upon  vouchers 
signed  by  at  least  two  commissioners.     [Amended  by  L.  1915,  ch.  674.) 

§  63.  Office. — The  commission  shall  keep  and  maintain  its  principal  of- 
fice in  the  city  of  Albany,  in  rooms  in  the  capitol  assigned  by  the  trustees 
of  public  buildings.  The  ofQce  shall  be  supplied  with  necessary  office 
furniture,  supplies,  books,  maps,  stationery,  telephone  connections  and 
other  necessary  appliances,  at  the  expense  of  the  state,  payable  in  the  same 
manner  as  other  expenses  of  the  commissiou. 

§  64,  Beinons  of  commission. — The  commission  shall  be  in  continuous 
session  and  open  for  the  transaction  of  business  during  all  business  hours 
of  every  day  excepting  Sundays  and  legal  holidays.  All  sessions  shall  be 
open  to  the  public  and  may  be  adjourned,  upon  entry  thereof  in  its  records, 
without  further  notice.  Whenever  convenience  of  parties  will  be  promoted 
or  delay  and  expense  prevented,  the  commission  may  hold  sessions  in  cities 
other  than  the  city  of  Albany.  A  party  may  appear  before  such  commis- 
sion and  be  heard  in  person  or  by  attorney.  Every  vote  and  official  act 
of  the  commission  shall  be  entered  of  record,  and  the  records  shall  con- 
tain a  record  of  each  case  considered,  and  the  award,  decision  or  order 
made  with  respect  thereto,  and  all  voting  shall  be  by  the  calling  of  each 
commissioner's  name  by  the  secretary  and  each  vote  shall  be  recorded 
as  oast.  A  majority  of  the  commission  shall  constitute  a  quorum.  A 
vacancy  shall  not  impair  the  right  of  the  remaining  commissioners  to  ex- 
ercise all  the  powers  of  the  full  commission  so  long  as  a  majority  remains. 
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§  65.  Fowen  of  indivldiul  oommiaiioiieTi  and  depntr  oomiiuflBioiien. — 
Any  investigation,  inquiry  or  hearing  which  the  eonunisBion  is  authorized 
to  hold  or  undertake  may  be  held  or  taken  by  or  before  any  ctHnmissioner 
or  deputy  commissioner,  and  the  award,  decision  or  order  of  a  commis- 
sioner or  deputy  commisdoner,  when  approved  and  confirmed  by  the  eom- 
mission  and  ordered  filed  in  its  office,  shall  be  deemed  to  be  the  award, 
decision  or  order  of  the  commission.  Each  commisKoner  and  deputy  shall, 
for  the  purposes  of  this  chapter,  have  power  to  iLdminister  oaths,  certify 
to  official  acts,  take  depositions,  issue  subpoenas,  compel  the  attendance  of 
witneeses  and  the  production  of  bo(^  accounts,  papers,  records,  docu- 
ments and  testimony.  The  conuniasioD  may  authorize  any  deputy  to  con- 
duct any  such  investigation,  inquiry  or  hearing,  in  which  ease  he  shall 
have  the  power  of  a  commissioner  in  respect  thereof. 

§  66.  Powers  and  dntlH  of  aeoretaiy. — The  secretary  of  the  conunission 
shall: 

-  1.  Maintain  a  full  and  true  record  of  all  proceedings  of  the  conunissicMi, 
of  all  documents  or  papers  ordered  filed  by  the  commission,  of  decisions 
or  orders  made  by  a  commissioner  or  deputy  commissioner,  and  of  all  de- 
cisions or  orders  made  by  the  commission  or  approved  and  confirmed  by  it 
and  ordered  filed,  and  he  shall  he  responsible  to  the  commission  for  the 
safe  custody  and  preservation  of  all  such  documents  at  its  office ; 

2.  Have  power  to  administer  oaths  in  all  parts  of  the  state,  so  far  as  the 
exercise  of  such  power  is  properly  incident  to  the  performance  of  his  duty 
or  that  of  the  commission ; 

3.  Designate,  from  time  to  time,  with  the  approval  of  the  commission, 
one  of  the  clerks  appointed  by  the  commis^ou  to  exercise  the  powers  and 
duties  of  the  secretary  during  his  absence ; 

4.  Under  the  direction  of  the  commission,  have  general  charge  of  its 
office,  superintend  its  clerical  business,  and  perform  such  other  duties  as 
the  commission  may  prescribe. 

§  67.  Bnles. — The  commission  shall  adopt  reasonable  rules,  not  incon- 
sistent with  this  chapter,  regulating  and  providing  for 

1.  The  kind  and  character  of  notices,  and  the  service  thereof,  in  case 
of  accident  and  injury  to  employees ; 

2.  The  nature  and  extent  of  tiie  proofs  and  evidence,  and  the  method 
of  taking  and  furnishing  the  same,  to  establish  the  right  to  compensation ; 

3.  The  forms  of  application  for  those  claiming  to  be  entitled  to  com- 
pensation ; 

4.  The  method  of  making  investigations,  physical  examinations  and 
inspections; 

5.  The  time  within  which  adjudications  and  awards  shall  be  made ; 

6.  The  conduct  of  hearings,  investigations  and  inquiries; 

7.  The  giving  of  undertakings  by  all  subordinates  who  are  empowered 
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to  receive  and  disbmae  moneys,  to  be  approved  by  the  attorney-general  as 
to  form  and  by  the  comptroller  as  to  sofBdeni^ ; 

8.  Carrying  into  effect  the  provisiona  of  this  chapter. 

9.  The  collection,  maintenance  and  diabniBement  of  the  state  insurance 
fond.     iBe-enaeted  hy  L.  1914,  ch.  41,  and  amended  by  L.  1916,  ch.  622.) 

§  68.  Teolmioal  mlet  of  evidence  or  procedure  not  required. — The  com- 
mission or  a  commissioner  or  deputy  commissioner  in  making  an  investi- 
gation or  inquiry  or  conducting  a  hearing  shall  not  be  bound  by  common 
law  or  statutory  rules  of  evidence  or  by  technical  or  formal  roles  of  proce- 
dure, except  aa  provided  by  this  chapter;  but  may  make  such  investiga- 
tion or  inquiry  or  conduct  such  hearing  in  such  manner  as  to  ascertain 
the  substantial  rights  of  the  parties. 

Emnar  erldenoe  Alone  ai  inffldent  to  loitain  award. — ^The  decedent  was  employed 
b7  an  Ice  company  as  driver  on  an  tee  wagon,  and  the  claim  la  tlist  be  snllered  an 
Injury  while  delWertng  Ice.  The  commission  made  certain  findings  of  fact  npon 
which  It  based  an  award  to  the  claimant.  One  of  such  Dndlngs  of  fact  Is  that 
while  decedent  was  putting  Ice  In  a  cellar,  the  Ice  tongs  slipped  and  a  cabe  of 
Ice  fell  upon  him,  striking  htm  In  the  abdomen,  causing  an  epigastric  hnnorrhage 
.  and  a  rigidity  of  the  abdomen.  He  was  taken  to  a  hospital  and  there  developed 
delirium  tremens  and  died  shorily  after.  A  helper  on  the  Ice  wagon  and  two  other 
witnesses  teetlfled  before  the  commlsBton  that  they  were  present  at  the  time 
and  place  when  It  was  alleged  the  plaintiff  was  Injured,  and  that  the?  did  not 
see  any  accident  whatsoever  happen  to  him,  and  that  they  did  not  see  any  cake 
of  Ice  fall.  The  physicians  who  subsequently  examined  the  decedent  testified  that 
there  were  no  bruises,  dlscoloratlons  or  abrasions  on  the  surface  of  his  body. 
The  finding  of  the  commlaelon  Is  baaed  solely  on  the  testimony  of  witnesses 
who  related  what  Carroll  told  them  as  to  how  he  was  Injured.  Held,  that  while 
technical  mlee  of  evidence  or  procednre  are  not  required  under  section  68  and 
the  section  has  changed  the  rule  of  evldoice  In  all  casee  affected  by  the  act,  an 
award  cannot  be  sustained  which  Is  dependent  altogether  on  hearsay  testimony 
where  the  preenmptton  created  by  section  21  of  the  statute  Is  overcome  by  anb- 
stantlal  evidence.  Carrull  v.  Knickerbocker  Ice  Co.  (1916),  218  N.  Y.  436,  113 
N.  E.  607,  revg.  (1915),  169  App.  Div.  450,  lEG  N.  Y.  Supp.  1. 

Evidence  of  probative  oharaeter  neeenary  to  snstaln  awards — This  section  may 
be  taken  to  mean  that  while  tbe  commission's  Inquiry  Is  not  limited  by  the  common 
law  or  statutory  rules  of  eridence  or  by  technical  or  formal  rulee  of  procedure 
and  It  may,  In  Its  discretion,  accept  any  evidence  that  Is  offered,  still  In  the  end 
there  must  be  a  residuum  of  legal  evidence  to  support  the  claim  before  an  award 
can  be  made.  There  must  be  In  tbe  record  some  evidence  of  a  sound,  competent 
and  recognlzedly  probative  character  to  sustain  the  findings  and  award  made, 
else  the  findings  and  award  must  In  fairness  be  set  aside  by  the  court  Carroll 
V.  Knickerbocker  Ice  Co.  (1916).  218  N.  T.  436, 118  N.  B.  507,  revg.  (1915),  169  App. 
Dlv.  450.  IBS  N.  Y.  Supp.  1. 

Evidence  IninfflolEnt  to  snttaln  claim. — Tbe  Workmen's  Compensation  Clommls- 
elcn  has  no  authority  to  make  an  award  In  the  absence  of  at  least  some  evidence 
that  the  employee  met  with  the  Injury  while  he  was  at  work  for  the  specified 
employer,  and  as  a  consequence  of  something -that  had  a  relation  to  the  work  of  tbe 
employer,  something  done  by  him  or  by  others  while  he  was  so  employed.  Hence, 
where  a  claim  Is  made  for  the  death  of  an  assistant  foreman  tn  the  employ  of  the 
street  department  of  a  gas  company,  who,  while  sweeping  the  paving  where  work 


d  by  Google 


WORKMEN'S  COMPENSATION  LAW. 


If  69-71.  Workmen's  compenaaUon  commlBBloD.  L.  1913,  ch.  816. 

was  beliw  done,  enddenly  fell  to  the  street  and  died  some  days  later,  and  the 
autoper  reveals  tbat  he  recelTed  a  fracture  of  the  skull  from  the  fall,  and  that 
the  fall  ■waa  In  all  probability  doe  to  an  attack  of  cardiac  syncope,  to  which  he  was 
predisposed,  and  there  is  no  evidence  to  Indicate  that  the  deeeaaed's  fall  was  dne 
to  anything  except  that  while  standing  In  th^  street  he  happened  to  hare  a  sud- 
den attaclc  of  cardiac  syncope,  and  there  Is  nothing  to  sustain  a  Ondlng  tbat  his 
Injury  was  "accidental"  or  tbat  it  arose  "out  of  the  unployment,  accept  that  the 
sudden  fainting  spell  came  during  working  hours,  the  claim  shoald  be  dls- 
mlBsed.  CoUIns  t.  Brooklyn  Union  Oas  Co.  (1916),  171  App.  Div.  881,  1G6  N.  T. 
Snpp.  9G7. 

§  69.  Inae  of  nibpoeiut;  penalty  for  fulnxe  to  obey. — ^A  subpoena  shall 
be  signed  and  issned  by  a  commissioner,  a  depnl?  conunissioQer  or  by  the 
secretary  of  the  commission  and  may  be  served  by  any  person  of  full  age 
in  the  same  manner  as  a  subpoena  issued  out  of  a  court  of  record.  If  a 
person  fail,  without  reasonable  cause,  to  attend  in  obedience  to  a  subpoena, 
or  to  be  sworn  or  examined  or  answer  a  question  or  produce  a  book  or 
paper,  or  to  subacHbe  and  swear  to  bis  deposition  after  it  has  been  cor- 
rectly reduced  to  writing,  he  shall  be  guilty  of  a  misdemeanor. 

§  70.  Beoalcitrant  witneuei  pimiahable  ai  for  contempt. — If  a  person  in 
attendance  before  the  commisfflcm  or  a  commissioner  or  deputy  com- 
missioner refuses,  without  reasonable  cause,  to  be  examined,  or  to  answer  a 
legal  and  pertinent  question  or  to  produce  a  book  or  paper,  when  ordered 
so  to  do  by  the  commis^on  or  a  commissioner  or  deputy  commisffloner, 
the  commission  may  apply  to  a  justice  of  the  supreme  court  upon  proof  by 
affidavit  of  the  facts  for  an  order  returnable  in  not  less  than  two  nor 
more  than  five  days  directing  such  person  to  show  cause  before  the  justice 
who  made  the  order,  or  any  other  justiee  of  tiie  supreme  court,  why  he 
should  not  be  committed  to  jail.  Upon  the  return  of  such  order  the  justice 
shall  examine  under  oath  such  person  and  give  him  an  opportunity  to  be 
heard ;  and  if  the  justice  determine  tbat  he  has  refused  without  reasonable 
cause  or  legal  excuse  to  be  examined  or  to  answer  a  legal  and  pertinent 
question,  or  to  produce  a  book  or  paper  which  he  vras  ordered  to  bring,  he 
may  forthwith,  by  warrant,  commit  tjie  offender  to  jail,  there  to  remain  un- 
til he  submits  to  do  the  act  which  he  was  so  required  t«  do  or  is  discharged 
according  to  law. 

§  71.  Fees  and  mileage  of  witnesses. — Each  witness  who  appears  in 
•bedience  to  a  subpoena  before  the  commission  or  a  commissioner  or  deputy 
commissioner,  or  person  employed  by  the  commianon  to  obtain  the  required 
informaticm,  shall  receive  for  his  attendance  the  fees  and  mileage  provided 
for  witnesses  in  civil  cases  in  the  supreme  court,  which  shall  be  audited  and 
paid  from  the  state  treasury  in  the  same  manner  as  other  expenses  of  the 
commission.  A  witness  subpoenaed  at  the  instance  of  a  party  other  than 
the  commission,  a  commissioner,  deputy  commissioner  or  person  acting  un- 
der the  authority  of  the  eonimisfflon  shall  be  entitled  to  fees  or  compensa- 
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tion  from  the  state  treasoiy,  if  the  commiBftion  certify  that  hia  testimony 
was  material  to  the  matter  investigated,  bnt  not  otherwise. 

§  72.  J)epoiitionB.— The  commission  may  canse  depositions  of  witnesses 
residing  within  or  without  the  state  to  be  taken  in  the  manner  prescribed 
by  law  for  like  depositions  in  civil  acti<»i8  in  the  supreme  court. 

§  73.  Tranioript  of  ttenographo^i  minntet;  effect  u  evideute. — A  tran- 
scnbed  copy  of  the  testimony,  evidence  and  procedure  or  of  a  specific  part 
thereof,  or  of  the  testimony  of  a  particular  witness  or  of  a  specific  part 
thereof,  on  any  investigation,  by  a  stenographer  appoint^l  by  the  com- 
mission, being  certified  by  such  stenographer  to  be  a  true  and  correct  tran- 
script thereof  and  to  have  been  carefully  compared  by  him  with  his  orig- 
inal notes,  may  be  received  in  evidence  by  the  commission  with  the  same 
effect  as  if  such  stenographer  were  present  Bnd  testified  to  the  facts  so 
certified,  and  a  copy  of  snch  transcript  shall  be  famished  on  demand  to 
any  party  upon  payment  of  the  fee  provided  for  a  transcript  of  similar 
minutes  in  the  supreme  court. 

§  74.  Jurisdiction  of  oommiaiion  to  be  oontinnin;. — The  power  and  juris- 
diction of  the  commission  over  each  case  shall  be  continuing,  and  it  may, 
from  time  to  time,  make  such  modification  or  change  with  respect  to  former 
findings  or  orders  relating  thereto,  as  in  its  opinion  may  be  just. 

flecttoa  to  lie  IllwniUy  eonitmed. — This  MCtlon  and  Bectlon  22,  relating  to  the 
modification  of  an  award,  ebould  be  liberally  construed.  Beckmann  t.  Oelericb  t 
Son  (1916),  174  App.  DIt.  363,  160  N.  Y.  Snpp.  791. 

§  7S.  Beport  of  comminlon. — ^Annually  on  or  before  the  first  day  of 
February,  the  commission  shall  make  a  report  to  Hie  leg^Iatare,  which 
shall  include  a  statement  of  the  nomber  of  awards  made  by  it  and  the 
causes  of  the  accidents  leading  to  the  injuries  for  which  the  awards  were 
made,  a  detailed  statement  of  the  expenses  of  the  commission,  the  condi- 
tion of  the  state  insurance  fund,  together  with  any  other  matter  which 
the  conmiission  deems  proper  to  report  to  the  legislature,  including  any 
recommendations  it  may  desire  to  make.  {Re-enacted  by  L.  1914,  ch,  41, 
and  amended  by  L.  1916,  ch.  622.) 

§  76.  Commission  to  fnmiih  blank  fornu. — The  commission  shall  prepare 
and  cause  to  be  distributed  so  that  the  same  may  be  readily  available  blank 
forms  of  application  for  compensation,  notice  to  employers,  proofs  of  in- 
jury or  death,  of  medical  or  other  attendance  or  treatment,  of  employment 
and  wage  earnings,  and  for  such  other  purposes  as  may  be  required.  In- 
sured employers  shall  constantly  keep  on  hand  a  sufficient  supply  of  such 
blanks. 

§  77.    Expemea  of  administerii^  commiision. — ^As  soon  as  practicable 
after  July  first,  nineteen  hundred  and  seventeen,  and  annually  thereafter, 
t^e  commission  shall  ascertain  the  total  amount  of  its  expenses  incurred 
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daring  the  preceding  fiscal  year,  in  connection  with  the  administrstioii  of 
the  workmen 's  compenaation  law,  and  shall  therenpon  aasess  tipon  and  col- 
lect from  each  insurance  carrier,  including  the  Btate  insarance  fund,  the 
proportion  of  such  expense  that  the  total  compensation  or  payments  made 
by  such  carrier  in  such  year  bore  to  the  total  compensation  or  payments 
made  by  all  insurance  carriera.  The  amounts  so  secured  shall  be  trans- 
ferred to  the  state  treasury  to  reimburse  it  for  this  portion  of  the  expense 
of  administering  this  chapter.     (Added  &^  L.  1916,  ch.  622.) 


BTATE  nreTntAHCX  rvwB. 

Section    90.  Creation  of  state  fund. 

91.  State  traaenrer  custodian  of  fnnd. 

92.  Surplus  and  reserve. 

93.  iDTeetment  ot  enrplus  or  reserve. 

94.  Administration  expense. 

96.    Claaalflcatlon  of  risks  and  adjostment  of  premlnms. 

96.  AsBodatlons  for  accident  prerentlon. 

97.  Requirements  In  classifylnc  employment  and  fixing  and  adjusting 

premium  rates. 

98.  Time  of  payment  of  premiums. 

99.  Action  for  collection  In  case  of  default 
100     Withdrawal  from  tnnd. 

101.  Audit   ot  payrolle. 

102.  FUslflcatlon  of  poTroll. 

103.  Wilful  misrepresentation. 

104.  Inspections. 

105.  Disclosures  prohibited. 

106.  Reports    of  state    Insnrance    fund ;    examination   by   Insurance   de- 

partment. 

§  80.  Creation  of  state .  fund. — There  is  hereby  created  a  fund  to  be 
known  as  "the  state  insurance  fund,"  for  the  purpose  of  insuring  em- 
ployers against  liability  under  this  chapter  and  of  assuring  to  the  persons 
entitled  thereto  the  compensation  provided  by  this  chapter.  Such  fund 
shall  consist  of  all  premiums  received  and  paid  into  the  fund,  of  property 
and  securities  acquired  by  and  through  the  use  of  moneys  belonging  to 
the  fund  and  of  interest  earned  upon  moneys  belonging  to  the  fund  and 
deposited  or  invested  as  herein  provided.  Such  fund  shall  be  administered 
by  the  commission  without  liability  on  the  part  of  the  state  beyond  the 
amount  of  such  fund.  Such  fund  shall  be  applicable  to  the  pajrment  of 
losses  sustained  on  account  of  insurance  and  to  the  payment  of  expenses 
in  the  manner  provided  in  this  chapter. 

§  91.  State  treaanrer  ovstodian  of  fund. — ^The  state  treasurer  shall  be 
the  custodian  of  the  state  insurance  fund;  and  all  disbursements  there- 
from shall  be  paid  by  him  upon  vouchers  authorized  by  the  commission  and 
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si^ed  by  any  two  members  thereof.  The  state  treasurer  shall  ^ve  a  sep- 
arate and  additional  bond  in  as  amotmt  to  be  fixed  fay  the  ^vemor  and 
with  sureties  approved  by  the  state  comptroller  conditioned  for  the  faith- 
ful performance  of  his  duty  as  custodian  of  the  state  fond.  The  state 
treasurer  may  deposit  any  portion  of  the  state  fond  not  needed  for  imme- 
diate ose,  in  the  manner  and  subject  to  all  the  proviuons  of  law  respecting 
the  deposit  of  other  state  funds  by  him.  Interest  earned  by  such  portion 
of  the  state  insurance  fund  deposited  by  the  state  treaaurer  shall  be 
collected  by  him  and  placed  to  the  credit  of  the  fond. 

§  02.  Snrplni  and  Teserrei. — Ten  per  centnm  of  the  premiums  collected 
from  employers  insured  in  the  fund  shall  be  set  aside  by  the  commission 
for  the  creation  of  a  surplus  until  snch  surplus  shall  amount  to  the  sum 
of  one  hundred  thousand  dollars,  and  thereafter  five  per  centum  of  such 
premiums,  until  such  time  as  in  the  judgment  of  the  commission  such  sur- 
plus shall  be  snfBciently  large  to  cover  the  catastrophe  hazard.  The  com- 
mission shall  also  set  up  and  maintain  reserves  adequate  to  meet  antici- 
pated losses  end  carry  all  claims  and  policies  to  maturity,  which  reserves 
shall  be  computed  in  accordance  with  such  rules  as  shall  be  approved  by 
the  superintendent  of  insurance.  (Re-enacted  iy  L.  1914,  ek.  41,  and 
amended  &y  L.  1916,  di.  622.) 

§  93.  Investment  of  surplus  or  reserve. — Any  of  the  surplus  or  reserve 
funds  belonging  to  the  state  insurance  fund  may,  pursuant  to  a  resolution 
of  the  commission  approved  by  the  superintendent  of  insurance,  be  in- 
vested in  or  loaned  on  the  pledge  of  any  of  the  securities  in  which  deposits 
of  insurance  corporations  are  required  to  be  invested  pursuant  to  section 
thirteen  of  the  insurance  law,  or  in  the  public  stocks  or  bonds  of  any  one 
of  the  United  States,  or  in  bonds  and  mortgages  on  improved  nnencum- 
bered  real  properly  in  this  state  worth  fifty  per  centum  more  than  the 
amount  loaned  thereon.  All  such  securities  or  evidences  of  indebtedness 
shall  be  placed  in  the  hands  of  the  state  treasurer  who  shall  be  the  cus- 
I  todian  thereof.  He  shall  collect  the  principal  and  interest  thereof,  when 
due,  and  pay  t^e  same  into  the  state  insurance  fund.  The  state  treasurer 
shall  pay  all  vouchers  drawn  on  the  state  insurance  fund  for  the  maMng 
of  such  investments  when  signed  by  two  members  of  the  commission,  upon 
delivery  of  such  securities  or  evidences  of  indebtedness  to  him,  when  there 
is  attached  to  such  vouchers  a  certified  copy  of  the  resolution  of  the  com- 
mission authorizing  the  investment.  The  commission  may  upon  like  reso- 
lution approved  by  the  superintendent  of  insurance,  sell  any  of  such  secur- 
ities.    (Be^nacted  by  L.  1914,  ek.  41,  and  amended  by  L.  1916,  ck.  622.) 

§  94.  Administration,  expense. — The  entire  expense  of  administerii^ 
the  state  insurance  fund  shall  be  paid  in  the  first  instance  by  the  state, 
out  of  moneys  appropriated  therefor.  In  the  month  of  July,  nineteen 
hundred  and  seventeen,  and  annually  thereafter  in  snch  month,  the  com- 
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mission  shall  ascertain  the  jost  amotint  incarred  hy  the  Gonmussion  daring 
the  preceding  fiscal  year,  in  the  adnmuBtration  of  the  state  insurance  fond, 
and  shall  refund  sach  amount  to  the  state  treasnry.  If  there  be  employees 
of  the  commission  other  than  the  eonmiissioners  themselves  and  the  secre- 
tary whose  time  is  devoted  partty  to  tiie  general  work  of  the  eomnussion 
and  partly  to  the  work  of  the  state  insurance  fond,  and  in  case  there  is 
other  expense  which  is  incurred  jointly  on  behalf  of  t^e  general  wo^  of 
the  commission  and  the  state  insahmce  fond,  an  eqnitable  apportionment 
of  the  expense  shall  he  made  for  such  purpose  and  the  part  thereof  which 
is  applicable  to  the  state  inscrance  fund  shall  be  chai^eable  thereto. 
(Re-enacted  iy  L.  1911,  ch.  41,  and  amended  iy  L.  1916,  ck.  622.) 

§  96.  Claaulloation  of  riiki  and  adjuttment  of  premiumi. — Employments 
coming  under  the  provisions  of  tJua  chapter  shall  be  divided  for  the  pur- 
poses of  the  state  fond,  into  the  gronps  set  forth  in  section  two  of  this 
chapter.  Separate  accounts  shall  he  kept  of  the  amounts  collected  and  ex- 
pended in  respect  to  each  sneh  group  for  convenience  in  determining 
equitable  rates ;  but  for  the  purpose  of  paying  compensation  the  state  fund 
shall  be  denned  one  and  indivisible.  The  commission  shall  have  power  to 
rearrange  any  of  the  groups  set  forth  in  section  two  by  witiidrawing  any 
employment  embraced  in  it  and  transferring  it  wholly  or  in  part  to  any 
other  gronp,  and  from  snch  employments  to  set  up  new  groups  at  its  dis- 
cretion. The  commission  shall  determine  the  hasards  of  the  different 
dasees  composing  each  group  and  fix  the  rates  of  premiums  therefor  based 
upon  the  total  payroll  and  number  of  emplt^ves  in  each  of  such  classes  of 
employment  at  the  lowest  possible  rate  consistent  with  the  maintenance 
of  a  solvent  state  insnrance  fond  and  the  creation  of  a  reasonable  surplus 
and  reserve ;  and  for  such  purpose  may  adopt  a  system  of  schedule  rat- 
ing in  such  a  manner  as  to  take  account  of  the  peculiar  haeard  of  each 
individual  risk. 

Th«  only  mj  la  whioh  a  tingle  employer  In  the  state  fund  ean  be  lepuatelr 
groaped,  le  where  the  nature  of  his  business  and  the  degree  of  risk  of  injur?  U 
such  that  he,  In  tact  represents  a  gronp  hr  himself,  subject,  howerer,  to  the 
opportunity  of  other  employers  coming  vlthln  Its  limitations,  to  be  made  members 
of  that  group;  and  the  only  way  in  which  a  single  Qmpl07er  In  the  state  fnnd  can 
secure  a  rate  different  from  that  allowed  to  other  ouployera  in  such  fnnd  of  the 
same  group.  Is  through  a  system  of  schedule  rating  as  provided  la  the  last  sen- 
tence of  this  section.  Bnt  tor  dividend  purposes,  even  an  employer  so  rated,  still 
remains  in  the  group  In  which  he  is  placed,  and  dividends  must  be  declared  as 
the  result  of  the  total  experience  of  the  group  of  which  he  Is  a  member  for  the 
premium  term.     (1916),  6  State  Dep.  Rep.  476. 

§  96.  Anooiationi  for  aooident  prevention. — The  employers  in  any  of 
the  groups  described  in  section  two  or  eetablished  by  the  commission  may 
with  the  approval  of  the  c<mimi8sion  form  themselves  into  an  association 
for  accident  prevention,  and  may  make  roles  for  that  purpose.  If  the 
commission  u  of  the  opinion  that  an  association  so  formed  aufBcient^  rep- 


Digitized 


bjGooglc 


WORKMEN'S  COMPENSATION  LAW. 


U 1913,  ch.  816.  State  InBurance  fund.  f  97. 

resents  the  employeiB  in  snch  group,  it  may  approve  snch  rules,  and  when 
80  approved  and  approved  by  the  industrial  board  of  the  labor  depart- 
ment they  shall  be  bindii^  on  all  onployers  in  such  group.  If  such  an 
approved  association  appoint  an  inspector  or  expert  for  the  purpose  of 
accident  prevention,  the  conunission  may  at  its  discretion  provide  in  whole 
or  in  part  for  the  p^ment  of  the  remuneration  and  expenses  of  such  in- 
spector or  expert,  such  pigment  to  be  charged  in  the  accounting  to  such 
group.  Every  snch  appwved  association  may  make  recommendations  to 
the  commission  concerning  the  fixing  of  premiums  for  classes  of  hazards, 
and  for  individual  risks  within  snch  group. 

§  '97.  Beqnirementa  in  olanifylng  employment  and  fixing  and  adjniting 
proniiuii  rates. — The  followii^  requirements  shall  be  observed  in  classify- 
ing employments  and  fixing  and  adjusting  premium  rates : 

1.  The  commission  shall  keep  an  accorate  account  of  the  money  paid  in 
premiums  by  each  of  the  several  classes  of  employments  or  industries,  and 
the  disbursements  on  account  of  injuries  and  deaths  of  employees  thereof, 
including  the  setting  up  of  reserves  adequate  to  meet  anticipated  losses 
and  to  carry  the  claims  to  maturity,  and  also,  on  account  of  the  money 
received  from  each  individual  employer  and  the  amount  disbursed  from 
the  state  insurance  fund  on  account  of  injuries  and  death  of  the  employees 
of  such  employer,  including  the  reserves  so  set  up : 

2.  On  January  first,  nineteen  hundred  and  fifteen,  and  every  fifth  year 
thereafter,  and  st  such  other  times  as  the  eommlsfflon,  in  its  discretion, 
may  determine,  &  readjustment  of  the  rate  shall  be  made  for  each  of  the 
several  groups  of  employment  or  industries  and  of  each  hazard  class 
therein,  which,  in  the  judgment  of  the  commission,  shall  have  developed 
an  average  loss  ratio,  in  accordance  witii  the  experience  of  the  commission 
in  the  administration  of  the  law  as  shown  by  the  accounts  kept  as  provided 
herein; 

3.  If  any  such  accounting  show  an  aggregate  balance  (deemed  by  the 
commission  to  be  safely  and  properly  divisible)  remaining  to  the  credit 
of  any  class  of  employment  or  industry,  after  the  amount  required  shall 
have  been  credited  to  the  surplus  and  reserve  funds  and  after  the  payment 
of  all  awards  for  injury  or  death  lawfully  chargeable  against  the  same, 
the  oommismon  may  in  its  discretion  credit  to  each  individual  member  of 
such  group,  who  shall  have  been  a  subscriber  to  the  state  insurance  fund 
for  a  period  of  six  months  or  more  prior  to  the  time  of  such  readjustment, 
and  whose  premium  or  premiums  exceed  the  amount  of  the  disbursements 
from  the  fund  on  account  of  injuries  or  death  of  his  employees  during 
such  period,  on  the  instalment  or  instalments  of  premiums  next  due  from 
him  such  proportion  of  such  balance  as  the  amount  of  his  prior  paid  pre- 
miums sustains  to  the  whole  amount  of  such  premiums  paid  by  the  group 
to  which  he  belongs  since  the  last  readjustment  of  rates.  In  the  event  that 
any  member  of  the  group  who  has  heretofore  or  shall  hereafter  withdraw 
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wonid  liave  become  entitled  to  such  dividend  if  he  had  renuiined  in  the 
fund  the  eommiBKion  is  empowered  to  pay  the  amonnt  of  the  dividend  to 
such  employer.     {Svhd.  3  amended  by  L.  1916,  eh.  622.) 

4.  If  the  amount  of  pTeminm»  collected  from  any  employer  at  the  be- 
ginnii^  of  any  period  of  twelve  months  is  ascertained  and  calculated  by 
using  the  estimated  expenditure  of  wages  for  the  period  of  time  covered 
by  such  premium  payment  as  a  basis,  an  adjustment  of  the  amount  of 
such  premium  shall  be  made  at  the  end  of  such  twelve  months,  and  the 
actual  amount  of  such  premium  shall  be  determined  in  accordance  with 
the  amount  of  the  actual  expenditure  of  wages  for  such  period;  and,  if  such 
wage  expenditure  for  such  period  is  leas  than  the  amount  on  which  Such 
estimated  premium  was  collected,  such  employer  shall  be  entitled  to  re- 
ceive a  refund  from  the  state  insurance  fund  of  the  difference  between  the 
amount  so  paid  by  him  and  the  amnont  so  found  to  be  actually  due,  or  to 
have  the  amount  of  such  difference  credited  on  succeeding  premium  pay- 
ments, at  hia  option;  and  if  such  aetoal  premium,  when  so  ascertained, 
exceeds  in  amount  a  premium  so  paid  by  such  employer  at  the  beginning 
of  such  twelve  months,  such  employer  shall  immediately  upon  being  ad- 
vised of  the  true  amount  of  such  premium  due  forthwith  pay  to  the  treas- 
urer of  the  state  an  amount  equal  to  the  difference  between  the  amount 
actually  found  to  be  due  and  the  amount  paid  by  him  tft  the  beginning 
of  such  twelve  months  period.  {Subd.  i  amended  by  L.  1917,  eh.  705, 
in  effect  July  1,  1917.) 

§  98.  Time  of  payment  of  piemiumi. — Except  as  otherwise  provided  in 
this  chapter,  all  premiums  shall  be  paid  by  every  employer  into  the  state 
insurance  fund  on  or  before  July  first,  nineteen  hundred  and  fourteen,  and 
semi-annually  thereafter,  or  at  such  other  time  or  times  as  may  be  pre- 
scribed by  the  commission.  The  commission  shall  mail  a  receipt  for  the 
same  to  the  employer  and  place  the  same  to  the  credit  of  the  state  insur- 
ance fund  in  the  custody  of  the  state  treasurer. 

§  99.  Action  for  collection  in  case  of  defanlt. — If  an  employer  shall  de- 
fault in  any  payment  required  to  be  made  by  him  to  the  state  insurance 
fund,  the  amount  due  from  him  shall  be  collected  by  civil  action  against 
him  in  the  name  of  the  people  of  the  state  of  New  York,  and  it  shall  be 
the  duty  of  the  commission  on  the  first  Monday  of  each  month  after 
July  first,  nineteen  hundred  and  fourteen,  to  certify  to  the  attorney- 
general  of  the  state  the  names  and  residences,  or  places  of  business,  of  all 
employers  known  to  the  commission  to  be  in  default  for  such  payment 
or  payments  for  a  longer  period  than  five  days  and  the  amount  due  from 
such  employer,  and  it  shall  then  be  the  duty  of  the  attorney-general  forth- 
with to  bring  or  cause  to  be  brought  against  each  such  employer  a  civil 
action  in  the  proper  court  for  the  collection  of  such  amount  so  due,  and 
the  same,  when  collected,  shall  be  paid  into  the  state  insurance  fund,  and 
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such  employer's  compliance  witti  the  provisions  of  this  cliapter  requiring 
payments  to  be  made  to  the  state  insurance  fund  shall  date  from  the  time 
of  the  payment  of  said  mon^  so  collected  as  aforesaid  to  the  state  treasurer 
for  credit  to  the  state  insurance  fund. 

§  100.  Withdrawal  firom  fiind,^ — Any  employer  may,  npon  complying 
with  subdivision  two  or  three  of  section  fifty  of  this  chapter,  withdraw 
from  Uie  fund  by  taming  in  his  insurance  contract  for  cancellation,  pro- 
vided he  ia  not  in  arrears  for  premiums  due  the  fund  and  has  given  to  the 
commission  written  notice  of  his  intention  to  withdraw  within  thirty  days 
before  the  expiration  of  the  period  for  which  he  has  elected  to  insure  in 
the  fund;  provided  that  in  ease  any  employer  so  withdraws,  his  liability 
to  assessments  shall,  notwithstanding  such  withdrawal,  continue  for  one 
year  after  the  date  of  such  withdrawal  as  against  all  liabilities  for  such 
compensation  accruing  prior  to  such  withdrawal.  {Re-eiuteted  by  L.  1914, 
eh.  41,  and  amended  by  L.  1916,  ck.  622.) 

§  101.  Audit  of  payrolls. — Every  employer  who  is  insured  in  the  state 
insurance  fund  shall  keep  a  true  and  accnrate  record  of  the  number  of 
his  employees  and  the  wages  paid  by  him,  and  shall  furnish  to  the  com- 
mission, upon  demand,  a  sworn  statement  of  the  same.  Such  record  shall 
be  open  to  inspection  at  any  time  and  as  often  as  the  commission  shall  re- 
quire to  verify  the  number  of  employees  and  the  amount  of  the  payroll. 

§  102.  Falsification  of  payrolL — An  employer  who  shall  wilfully  misrep- 
resent the  amount  of  the  payroll  upon  which  the  premiums  chargeable  by 
the  state  insurance  fund  is  to  be  based  shall  be  liable  to  the  state  in  ten 
times  the  amount  of  the  difference  between  the  premiums  paid  and  the 
amount  the  employer  should  have  paid  had  his  payroll  been  correctly  com- 
puted ;  and  the  liability  to  the  state  under  this  section  shall  be  enforced  in 
a  civil  action  in  the  name  of  the  state  insurance  fund,  and  any  amount 
so  collected  shall  become  a  part  of  such  fund. 

§  108.  Wilful  misrepresentation. — Any  person  who  wilfully  misrepre- 
sents any  fact  in  order  to  obtain  insurance  in  the  state  insurance  fund  at 
less  than  the  proper  rate  for  such  insurance,  or  in  order  to  obtain  payment 
out  of  such  fund,  shall  be  guilty  of  a  misdemeanor. 

§  104.  Inspectiou. — The  commission  shall  have  the  right  to  inspect  the 
plants  and  establishments  of  ranployers  insured  in  the  state  insurance 
fund ;  and  the  inspectors  designated  by  .  the  commission  shall  have  free 
access  to  such  premises  during  regular  working  hours. 

§  106.  DiscloBTireB  prohibited. — Information  required  by  the  commission 
or  its  officers  or  employees  from  employers  or  employees  pursuant  to  this 
chapter  shall  not  be  opened  to  public  inspection,  and  any  officer  or  em- 
ployee of  the  commission  who,  without  anthority  of  the  commission  or  pur- 
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su&nt  to  its  rules  or  as  otherwise  reqmred  by  law  shall  disclose  the  same 
shall  be  guilty  of  a  misdemeanor. 

§  106.  Seporti  of  itate  insnranoe  fund;  ezaminmtion  by  insurance  de- 
partment.— The  commisGion  shall  make  reports  to  the  euperinteadent  of 
insoranee  concerning  the  state  insarance  fund  at  the  same  times  and  in 
the  same  manner  as  is  required  from  mutual  employers'  liability  and 
workmen's  compensation  corporations  by  section  one  hnudred  and  ninety- 
two  of  the  insurance  law,  and  the  superintendent  of  insurance  may  ex- 
amine into  the  condition  of  such  state  insurance  fund  at  any  time,  either 
personally  or  by  any  duly  authorized  examiner  appointed  by  him,  for  the 
purpose  of  determining  the  condition  of  the  investments  and  the  adequacy 
of  the  reserves  of  such  fond.     {Added  by  L.  1916,  ek.  622.) 


ARTICLE  VI. 

laSCELLAHSOCB  FEOvmOlTB. 

BectioD  110.  PenaltlM  applicable  to  expense  of  commiaalon. 

111.  Record  and  report  of  Injuries  by  employera. 

tl2.  Information  to  be  tarnlsbed  by  employer. 

113.  Inspection  of  records  of  employers. 

114.  Interstate  cimunerce. 

115.  Penalties  for  false  representations, 
lie.  UmitaUon  of  time. 

117.  Duties  of  commissioner  of  labor. 

118.  Unconstitutional  proTisions. 

119.  Actions  or  causes  of  action  pending. 

§  110.  Fenaltiei  applioahle  to  expenses  of  ooBuniiaion. — ^All  penalties  im- 
posed by  this  chapter  shall  be  applicable  to  the  expenses  of  the  commission. 
When  collected  by  the  commissioQ  such  penalties  shall  be  paid  into  the 
state  treasury  and  be  thereafter  appropriated  by  the  legislature  for  the 
purposes  prescribed  by  this  section. 

§  ill.  Record  and  report  of  injuries  by  employen. — Every  «nployer 
shall  keep  a  record  of  all  injuries,  fatal  or  otherwise,  received  by  his  em- 
ployees in  the  course  of  their  employment.  Within  ten  days  after  the  oc- 
currence of  an  accident  resulting  in  personal  injury  a  report  thereof  shall 
be  made  in  writing  by  the  employer  to  the  commission  upon  blanks  to  be 
procured  from  the  commission  for  that  purpose.  Such  report  shall  state 
the  name  and  nature  of  the  busineas  of  the  employer,  the  location  of  his 
establishment  or  place  of  work,  the  name,  address  and  occupation  of  the 
injured  employee,  the  time,  nature  and  cause  of  the  injury  and  such  other 
information  as  may  be  required  by  the  commission.  An  employer  who 
refuses  or  neglects  to  make  a  report  as  required  by  this  section  shall  be 
guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  more  than  five  hun- 
dred dollars. 
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§  112.  Inft^mation  to  be  fnntulied  by  employer. — Every  employer  Bhall 
furnish  the  commiesion,  upon  request,  any  information  required  by  it  to 
carry  out  the  provisions  of  this  chapter.  The  commissiott,  a  commissioner, 
depaty  commiBsioner,  or  any  person  deputized  by  the  commission  for  that 
purpose,  may  examine  under  oath  any  employer,  officer,  agent  or  employee. 
An  employer  or  an  employee  receiving  from  the  conunission  a  blank  with 
directions  to  file  the  same  shall  cause  the  same  to  be  properly  filled  out  so 
as  to  answer  fully  and  correctly  all  questions  therein,  or  if  unable  to  do 
so,  shall  give  good  and  sufficient  reasons  for  such  failure.  Answers  to 
such  questions  shall  be  verified  under  oatii  and  returned  to  the  commission 
within  the  period  fixed  by  the  commission  therefor. 

§  113.  Inspection  of  reoordi  of  employers. — All  books,  records  and  pay- 
rolls of  the  employers  showing  or  reflecting  in  any  way  upon  the  amount 
of  wage  expenditures  of  such  employers  shall  always  be  open  for  inspect 
tion  by  the  conuniBsion  or  any  of  its  authorized  auditors,  accountants  or 
inspectors  for  the  purpose  of  ascertaining  the  correctness  of  the  wage 
expenditure  and  number  of  men  employed  and  such  other  information 
as  may  be  necessary  for  the  uses  and  purposes  of  the  conunission  in  the 
administration  of  this  chapter. 

§  114.  Interstate  oommnoe. — The  provisions  of  this  chapter  shall  apply 
to  employers  and  employees  engaged  in  intrastate,  and  also  in  interstate 
or  foreign  commerce,  for  whom  a  rule  of  liability  or  method  of  compensa- 
tion has  been  or  may  be  established  by  the  congress  of  the  United  States, 
only  to  the  extent  that  their  mutual  connection  with  intrastate  work  may 
and  shall  be  clearly  separable  and  distinguishable  from  interstate  or  for- 
eign commerce,  except  that  such  employer  and  his  employees  working  only 
in  this  state  may,  subject  to  the  approval  and  in  the  manner  provided  by 
the  commission  and  so  far  as  not  forbidden  by  any  act  of  congress,  accept 
and  become  bound  by  the  provisions  of  this  chapter  in  like  manner  and 
with  the  same  effect  in  all  respects  as  provided  herein  for  other  employers 
and  their  employees. 

The  state  and  Federal  Worknten'i  Compeniattoa  Aoti  ihonld  be  K^Ten  a  reatoBBble 
oonitmctloii  and  harmonlied  when  poiilble.  altbongti  the  State  law  must  give  way 
to  the  Federal  law  where  they  are  antagonistic.  Parsons  v.  Delaware  A  Hndeon 
Co.  (1815),  167  App.  Div.  636, 153  N.  Y.  Supp.  ITS.  appeal  dls.  (1915).  216  N.  Y.  710, 
111  N,  B.  1093,  mem. 

The  statute  properly  construed  applies  to  accidental  Injuries  received  In  Inter- 
state OS  well  OB  Intrastate  worli,  except  those  Injuries  received  while  employed  In 
Interstate  or  Foreign  commerce,  tor  which  "a  rule  of  liability  or  method  of  com- 
pensation has  been  or  may  be  established  by  the  CoDKrese  of  the  United  States." 
Hence  the  statute  la  not  violative  of  the  Federal  Constitution  for  attempting 
directly  to  regulate  or  Impose  a  tax  or  burden  on  Interstate  or  foreign  commerce. 
Jensen  v.  Southern  Pacific  Co.  (1916),  215  N.  Y.  514,  109  N.  B.  S09,  revd.  (1917), 
244  U.  S.  205,  61  L.  ed.  lOSS.  37  Sup.  Ct.  524. 

The  Federal  Employers'  Liability  Act  prescribes  the  rules  under  which  certain 
employers  are  liable  to  their  employees  for  Injuries  which  result  to  the  latter  from 
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negligence.  The  Workmen's  Compensation  Law  U  radlcallr  different  In  principle, 
purpoee,  scope  and  method  from  the  Federal  E^mployers'  Llabtlltr  Act.  The?  do 
not  assume  to  deal  wttta  the  same  subject-matter.  The  contention  that  because  a 
claimant  when  Injured  was  employed  by  a  railroad  company  which  was  then 
migaged  In  Interstate  commerce,  the  Federal  Employers'  Ltahtlity  Act  alone  meaa- 
urea  the  claimant's  right  to  recover  cannot  be  sustained.  Wlnfleld  t.  New  York 
Central  and  Hudson  River  R.  R.  Co.  (ISie),  2ie  N.  Y.  284.  110  N.  E.  614,  affg. 
(191G).  18S  App.  Dlv.  351,  1G3  N.  T.  Supp.  499. 

The  foregoing  decision  was  revened  by  the  Supreme  Court  of  the  United  States, 
that  court  holding  that  the  Federal  Employers'  Liability  Act  was  exclusive.  See 
244  U.  8.  147,  Gl  L.  ed.  1046,  37  Sup.  Ct.  E4S. 

As  to  accidents  to  those  engaged  in  Interstate  commerce  resulting  from  negli- 
gence, which  are  within  the  Federal  Employers'  Liability  Act,  Congress  has 
assumed  to  deal  with  the  subject,  and,  therefore,  all  state  regulations  within  that 
sphere  must  be  Inoperative.  In  so  far  as  the  sepaxte  and  distinct  field  of  com- 
pulsory Insurance  against  accidents,  not  the  result  of  negligence  by  the  employers, 
Ifi  concerned,  Congreas  hae  not  assumed  to  act  upon  the  subject,  and  until  such 
time  as  Congress  does  enter  this  distinct  and  separata  field,  It  la  open  to  occupancy 
by  the  state,  provided  only  that  In  occupying  It  the  state  does  not  go  beyond  the 
necesBlties  of  the  case,  or  unreasonably  burden  the  exercise  ot  the  privllegea 
secured  by  the  Constitution  of  the  United  SUtes.  Wlnfleld  v.  New  York  Central 
and  Hudson  Rtver  R.  R.  Co.  (1915),  216  N.  ¥.  Z84,  IIO  N.  B.  614,  aflg.  (IftlS),  168 
App.  Div.  351,  163  N.  Y.  Supp.  499,  revd.  (1917),  2H  U.  8.  147,  61  L.  ed.  1046.  37 
Sup.  Gt.  646. 

The  Workmen's  Compensation  Law  should  be  given  a  broad  and  liberal  con- 
struction in  order  to  carry  out  the  beneficent  purpoee  for  which  It  was  enacted, 
and  should  be  applied  to  all  cases  arising  In  the  hazardous  employments  mentioned, 
where  a  Federal  statute  does  not  necessarily  conflict  with  it  Since  the  Federal 
Btnployers'  Liability  Act  relates  solely  to  liability  on  account  of  negligence,  an 
employee  of  a  railroad  company  injured  without  negligence  of  the  company,  while 
working  upon  its  tracks,  which  were  used  both  for  State  and  Interstate  commerce. 
Is  entitled  to  compensation  under  the  Workmen's  Compensation  Law.  Wlnfield  v. 
New  York  Central  ft  Hudson  River  H.  R.  Co.  (191B).  16S  App.  Dfv.  361.  153  N.  Y. 
Supp.  499,  affd.  (1916).  216  N.  Y.  2S4,  110  N.  B.  614.  But  see  (1917),  244  U.  S. 
147,  61  L.  ed.  1045,  37  Sup.  Ct.  646. 

An  employee  of  a  foreign  railroad  corporation,  owning  and  operating  a  steam- 
ship engaged  solely  In  Interstate  commerce,  was  killed  by  an  ocddmt  while 
engaged  In  unloading  the  steamship,  which  was  berthed  alongside  a  pier  In  the 
Hudson  river  In  the  city  of  New  York.  It  was  held,  that  the  work  In  which  he 
was  engaged  is  claeslfied  as  "Longshore  work"  In  group  10  of  section  2  ot  the 
statute,  and,  therefore,  does  not  fall  within  group  S,  which  excepts  Injuries  received 
In  the  operation  of  "vessels  of  other  states  or  countries  used  In  Interstate  or  for- 
eign commerce  when  operated  or  repaired  by  the  company."  Hence,  the  case  Is  not 
covered  by  the  Federal  statute,  and  an  award  made  by  the  Workmen's  Compensa- 
tion Commission  to  the  widow  of  such  employee  should  be  affirmed.  Jensen  v. 
Southern  Pacific  Co.  (1915),  215  N.  Y.  614,  109  N.  B.  600. 

The  decision  In  the  foregoing  case  was  reversed  by  the  Supreme  Court  of  the 
United  States  on  the  ground  that  admiralty  jurisdiction  was  exclusive.  See  (1917), 
244  U.  S.  206,  61  L.  ed.  1086,  37  Sup.  Ct.  624.  However,  the  force  of  this  reveraal 
was  nullified  by  the  Act  of  Congreee  approved  October  6,  1917,  saving  to  claimants, 
subject  to  admiralty,  their  rights  under  state  compensation  acts. 

Where  an  employee  of  a  foreign  railroad  corporation,  owning  and  operatiiiK  a 
■teamihip  engaged  •olely  la  Interttate  commeroe,  was  accidentally  Injured  on  a 
■teanuhlp  tn  the  oltjr  of  New  York,  he  may  sustain  a  claim  under  the  Workmen's 
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Compensation  Act  notwithstanding  the  fact  that  he  ma7  maintain  an  admiralty 
proceeding  In  rem  for  the  same  Injniy-  While  the  remedy  provided  by  the  Work- 
men's Compensation  Act  Is  a  substitute  for  the  common-law  remedy,  It  la  In  no 
sense  a  proceeding  in  rem  to  enforce  a  maritime  lien  and  may,  therefore,  exist 
concurrently  with  the  remedy  in  admiralty.  Walker  v.  Clyde  Steamsblp  Co. 
(1915),  315  N.  T.  629,  109  N.  B.  604.  rerd.  (1917),  344  U.  S.  206,  61  U  ed.  19S0,  37 
Sup.  Ct  545. 

A  person  employed  by  the  Penniylranls  Eailrosd  Company  at  its  terminal  In  Hew 
York  city  to  uneonple  eon,  who  was  killed  bJ  electricity  while  uncoupling  a  local 
Long  Island  train  after  It  had  arrlTed  at  said  terminal,  was  not  at  the  time  engaged 
in  Interstate  commerce,  and  those  dependent  upon  him  are  entitled  to  compensa- 
tion under  the  State  statute  If  none  of  the  cars  ran  outside  the  State  or  carried 
any  except  local  passengers.  And  this  even  though  they  carried  baggage  destined 
for  anoUier  State  and  the  Long  Island  Railroad  Company  occasionally  sold  tickets 
for  points  without  the  State.  Falrchlld  t.  Pennsylvania  R.  R.  Co.  (1915),  170  App. 
Dlv.  136,  166  N.  Y.  Snpp.  761. 

One  employed  hy  an  interstate  railroad  oompany  to  relooate  In  this  State  a  por- 
tion of  a  telegraph  system  used  is  connection  with  Its  business,  may  be  entitled  to 
an  award  under  the  State  Workmen's  CompenBatlon  Act ,  for  personal  injaries 
received  while  so  engsged,  where  the  Injury  was  In  no  way  attributable  to  the 
negligence  of  the  employer,  but  was  wholly  accidental.  Such  person  Is  not  limited 
to  a  recovery  under  the  Federal  act.  Moore  v.  Lehigh  Valley  R.  R.  Co.  (1916),  16B 
App.  Dlv.  177,  164  N.  Y.  Supp.  620,  affd.  (1916),  217  N.  Y.  627,  111  N.  B.  1692. 

Repair  of  car  used  for  Interstate  traffloi  award  under  Hate  law. — ^An  employee  of 
the  Lehigh  Valley  railroad,  an  Interstate  railroad,  who  was  Injured  while  engaged 
In  repairing  a  car  at  the  shops  of  said  company  situated  at  Buffalo,  Is  entitled  to 
an  award  under  the  State  Workmen's  Compensation  Law,  although  the  car  which 
he  was  repairing  was,  at  times,  used  in  Interstate  traffic.  Okrzesx  v.  Lehigh  Valley 
R.  R.  Co.  (1916),  170  App.  Dlv.  16,  166  N.  Y.  Supp.  919. 

As  by  the  custom  of  railroad  companies  a  company  receiving  and  transporting 
freight  cars  of  other  companies  operating  under  foreign  charters  may  use  any 
empty  car  received  by  tt  either  for  local  or  interstate  shipments  in  its  discretion, 
a  State  railroad  which  has  possession  of  an  empty  car  of  a  foreign  company  is 
not  engaged  in  interstate  commerce  while  making  repairs  thereto  In  Its  own  shops. 
And  this  IB  tme  although  after  the  repairs  the  car  was  actually  used  for  lnter> 
state  rather  than  tor  domestic  commerce.  Hence,  where  an  employee  was  Injured 
during  such  repairs  an  award  may  be  made  to  him  under  the  State  Workmen's 
Compensation  Act  Parsons  v.  Delaware  A  Hudson  Co.  (1916),  167  App.  Dlv.  536, 
163  N.  Y.  Supp.  179,  appeal  dls.  (1916),  216  N.  Y.  710,  111  N.  B.  1093,  Mem. 

Election  of  remedies. — It  aeema,  that  If  an  employee  receives  compensation  either 
under  the  Federal  Employers'  Liability  Act  or  under  the  State  Workmen's  Com- 
pensation Law,  It  may  be  held  that  he  has  received  pay  tor  the  Injury  which  he  has 
sustained  upon  a  remedy  chosen  by  him,  and  that  hie  election  of  one  of  such  reme- 
dies prevents  him  from  resorting  to  the  other.  Wlnfleld  v.  New  York  Central  * 
Hudson  River  R.  R.  Co.  (1916),  168  App.  Dlv.  361,  163  N.  Y.  Supp.  499,  aitd.  (1916), 
316  N.  Y.  234.  110  N.  B.  611,  revd.  (1917),  244  U.  S.  147,  61  L.  ed.  1046,  37  Sup.  Ct 
546. 

§  116.  Penalites  for  false  reprenntatloiL — If  for  the  purpose  of  obtain- 
ing any  benefit  or  payment  tinder  the  proTisions  of  this  chapter,  either 
for  himself  or  an;  other  person,  any  person  wilfully  mabes  a  false  state- 
ment or  representation,  he  shall  be  guilty  of  a  misdemeanor. 
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§  116.  Limitation  of  time. — t^o  limitation  of  time  provided  in  this 
chapter  shall  nm  as  against  any  person  who  is  mentally  incompetent  or  a 
minor  dependent  so  long  as  he  has  no  conunittee,  guardian  or  next  friend. 

§  117.  Bntiei  of  commiuioBeT  of  labor.— The  commissioner  of  labor  shall 
render  to  the  commission  any  proper  aid  and  assistance  by  the  depart- 
ment of  labor  as  in  his  judgment  does  not  interfere  with  the  proper  con- 
duct of  such  department. 

§  118.  tTncomtitational  proviiioiu. — If  any  section  or  provision  of  this 
chapter  be  decided  by  the  courts  to  be  unconstitutional  or  invalid,  the  same 
shall  not  aSect  the  validity  of  the  chapter  as  a  whole  or  any  part  'thereof 
other  than  the  part  so  decided  to  be  unconstitutional  or  invalid. 

§  119.  Aetiou  or  oauei  of  aotion  pending. — This  act  shall  not  affect 
any  action  pending  or  cause  of  action  existing  or  which  accrued  prior 
to  July  first,  nineteen  hundred  and  foorteeo. 


ABTICLE  VIL 

Laws  KBFXALED;  WHEH  TO  TAKE  EFFECT. 


§  130.  Xaws  repealed. — ^Article  fourteen-a  and  sections  two  hundred  and 
fifteen  to  two  hundred  and  nineteen-g,  both  inclusive,  of  chapter  thirty-six 
of  the  laws  of  nineteen  hundred  and  nine,  as  amended  by  chapter  six 
hundred  and  seventy-four  of  the  laws  of  nineteen  hundred  and  ten,  are 
hereby  repealed. 

§  131.  When  to  take  effect. — ^This  chapter  shall  take  effect  immediately, 
provided  that  the  application  of  this  duster  as  between  employers  and 
employees  and  the  payment  of  compensation  for  injuries  to  employees  or 
their  dependents,  in  case  of  death,  shall  take  effect  July  first,  nineteen  hun- 
dred and  fourteen,  but  payments  into  the  state  insurance  fund  may  be  made 
prior  to  July  first,  nineteen  hundred  and  fourteen. 

§  2.  This  act  shall  take  effect  inunediately,  except  as  provided  in  section 
one  hundred  and  thirty-one  as  re-enacted  hereby. 


See  iraTtKBtloa  Law,  ){  SO-93.  Keeping  wrecked  goods;  PcbkI  Law,  |  2480. 
Defacing  marks  on;  Feaal  Law,  f  2481.  Officer  unlawfully  taking  wrecked  prop- 
erty; Penal  Law,  |  2482. 
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Cross-references. 

TEAB. 

Defined;  a«B«ral  Ooutmetlon  Law,  f  E7. 

TOUN&  KEirS  GHBISTEAS  ASSOCUTIOHS. 
lacorporatloa  and  powers;  Membership  Corporations  Law,  ||  140~144. 

YOTJVO  WOUEK'S  CHKISTUir  ASSOCIATIONS. 
Incorporation  and  powers;   llenibenUp  Oorporattoas  Law,  ||  140-142. 
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